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SOilE  THOUGHTS  ON  LAW  EEFOEM— 1822  and  1872. 

Half  a  century  of  Law  embraces  as  a  rule  the  legal  lifetime  of 
even  a  long-lived  lawyer,  and  twice  the  parliamentary  lifetime  of 
an  averagely  long-lived  legislator.  The  progress  of  anything  for 
so  long  a  period  cannot  fail  to  be  somewhat  interesting,  and  the 
progress  of  the  Law  for  the  last  half-century  must,  we  should  think, 
be  specially  so.  We  do  not  propose  to  trace  this  progress  with  any 
minuteness,  but  a  glance  at  it  may  not  be  qmte  unprofitable  at 
present. 

There  is  an  aspect  of  the  commencement  of  this  epoch  to  which 
we  may  for  a  moment  recall  attention.  It  was  a  time  when  men  lived 
at  peace  with  all  our  national  institutions;  when  there  were  no 
grievances  to  be  redressed,  or  at  least  no  person  to  redress  them ; 
when  Law  reform,  at  least  in  Scotland,  was  almost  unheard  of,  and 
when  laymen  and  lawyers  alike  were  satisfied  with  doing  as  their 
forefiithers  had  done.  Though  the  Court  of  Session  had  been  re- 
modelled, and  a  Jury  Court  transplanted  from  England,  many  in 
those  days  would  have  uplifted  their  hands  in  simple  horror  if  a 
ravisher,  a  robber,  or  a  reiver  had  escaped  unhanged,  and  the 
criminal  classes  had  under  force  of  circumstances  to  hold  their  lives 
under  the  very  precarious  tenure  aflTorded  by  a  most  bloodthirsty 
criminal  code;  whilst  in  other  departments  of  our  Law  we  find 
the  possessors  of  landed  property,  under  an  unreformed  feudal 
^stem,  compelled  to  contribute  enormously  to  •  the  support  of 
parchment-manufacturers  and  notaries -public,  and  our  law  of 
evidence  still  founded  on  the  principle  of  preferring  darkness  to 
light  The  Sheriff-Courts  were  blessed  with  a  procedure  so  tedious 
and  so  expensive  that  men  preferred  to  litigate  before  the  Bailies  of 
Eoyal  burghs  rather  than  appeal  for  justice  to  tribunals  which  were 
so  hopelessly  and  helplessly  impeded  by  costly  shams.  Nay,  more, 
so  intricate  and  refined  had  the  science  of  procedure  become  in 
the  Supreme  Court,  that  no  practising  lavryer  seemed  to  know  any- 
thing about  it,  and  a  fifth  of  the  judgments  in  the  Inner  Houstf 
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2  SOME  THOUGHTS  ON  LAW  REFORM  : 

in  those  days  will  be  found  to  fall  tinder  the  title  Process.    But 
people  were  so  wonderfully  contented  with  things  as  they  were 
that  the  writer  can  scarcely  peril  his  reputation  as  a  historian  upon 
so  bold  a  statement  as  that  any  decided  effort  was  made  for  the 
rSdress  of  the  grievances  necessarily  resulting  from  such  a  state  of 
matters.     But  gradually  the  minds  of  young  lawyers  were  directed 
to  these  evils,  and  they  did  not  fail  to.  point  out  the  abuses  and  to. 
indicate  the  remedies.     Their  voices  were  not  the  words  of  power, 
but  it  cannot  be  doubted  that  they  helped  the  cause  they  had  at 
heart,  for  one  truthful  thought  well  stated  and  "enforced,  mu"st  inevi- 
tably reach  the  seat  of  power  and  find  its  realization  in  action. 
Eeforms  came  almost  as  a  matter  of  course.     These  reforms  are  so 
familiar  to  us,  and  their  beneficial  effects  are  so  apparent,  that  it 
is  difficult  to  understand  how  the  world  could  have  so  long  done 
without  them,  or  how  any  human  being  could  have  made   elo- 
quent speeches  against  them.     But  have  not  we  also  made  objec- 
'  tions  to  reforms  that  are  still  demanded  ?    No  one  can  complain 
that  there  is  general  contentment  with  existing  things  in  the 
age  in  which  we  live.    There  is  no  institution  so  sacred,  no  theory 
so  cherished,  as  to  be  beyond  the  restless  and  relentless  spirit  of 
inquiry  that  at  present  pervades  all  classes  of  society.    Law  re- 
form— like  reform  of  every  other  description — has  its  advocates 
everywhere.     Every  lawyer,  and  almost  every  layman,  has  his 
own  scheme,  which,  like  an  universal  medicine,  is  a  specific  for  all 
evilsi     Many  and  w^ild  are  the  theories  which  one  meets  with 
everywhere.    Among  these,  we  may  instance  the  abolition  of  the 
Court  of  Session,  the  abolition  of  the  Sheriff'-Court,  the  abolition  of 
the  bar,  the  abolition  of  town  agents,  the  abolition  of  town  and 
country  agents,  the  elevation,  of  the  status  of  sheriffs-officers  and 
policemen,  with  innumerable  other  proposals,  all  leading  to  the 
doctrines,  recognised  in  the  grand  old  times,  which,  with  charming 
simplicity,  dispensed  with  all  rules  of  law  but  the  very  practical 
one  "  that  possession  was  property,  but  only  so  far  as  you  could  of 
your  own  might  maintain  it."     The  great  majority  of  people  look 
npon  these  proposals  as  significant  of  a  healthy  state  of  the  public 
mind.     We  do  not  enter  upon  that  question,  although  we  admit 
that  loud  voices  do  in  the  general  case  indicate  healthy  lungs.'     But 
whUe  far  from  finding  fault  with  the  freedom  and  the  earnest  desire 
for  the  public  good  that  allows  and  prompts  the  advocacy  of  such 
theories,  we  are  inclined  to  look  upon  legal  reform  as  rather  high- 
class  work.     The  law  reformer  should  be  possessed  not  only  of  com- 
manding talents,  but  also  of  a  very  profound  knowledge  of  the  law 
•    — a  knowledge  derived  from  laborious  study  and  extensive  practice. 
*It  would  be  too  much  to  expect  us  to  concede  those  qualities  of  mind 
to  all  the  noisy  theorists  already  referred  to,  since  the  great  majority 
of  them  do  not  belong  to  any  grade  of  lawyers. 

This  desire  for  change  is  not  strictly  unanimous,  since  each  theo- 
rist would  apply  only  his  own  specific  to  all  abuses. 
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It  is  a  curious  fact  that  all  nations  have  a  pious  horror  of  any 
organic  changes  in  those  laws  which  have  been  handed  down  to 
them  by  their  ancestors.  You  may  change  their  religion  almost 
as  often  as  you  can  get  a  great  moralist  to  teach  a  system  t^Jiat 
transcends  their  highest  moral  notions,  provided  it  has  some  sort 
of  sympathy  with  human  nature.  But  nations  hold  their  laws 
sacred.  Eeligion  always  comes  from  without,  but  laws — are  they 
not  the  product  of  the  soil  ?  Have  they  not  sprung  from  the 
life-blood  of  the  nation  ?  They  were  not  consciously  enacted  by 
kings  *or  parliaments,  but  have  grown  and  flourished  from  time 
immemorial.  The  national  traditions,  the  national  glories,  the 
most  sacred  of  the  national  and  family  rites  and  ceremonies,  are 
inseparably  connected  with  these  laws,  and  woe  be  unto  him  who 
would  propose  to  abrogate  them.  So  deeply  rooted  is  this  feeling 
that  conquered  nations  have  almost  invariably  been  allowed  to 
retain  their  own  laws ;  and  in  many  instances  where  a  conquered 
people  were  absorbed  into  the  mass  of  the  conquerors,  those  laws 
which  could  not  then  exist  territorially  were  allowed  to  remain  in 
force  as  personal  laws.  In  other  words,  any  of  the  conquered  people 
could  vindicate  his  rights,  not  under  the  law  of  the  territory  with- 
in which  he  lived,  but  according  to  the  law  of  his  own  race.  No 
proof  could  be  more  conclusive  that/  the  last  thing  a  people  will 
part  with  is  their  legal  codes.  These  deeply-seated  feeUngs  save 
national  laws  from  any  violent  organic  changes  from  causes  external 
to  the  nation ;  but  people  are  not  at  all  so  very  jealous  of  dianges 
in  their  laws  by  crotchety  little  men  who  have  acquired  legislative 
wisdom  from  the  mere  fact  of  having  had  a  majority  of  votes  at  a 
burgh  or  county  election.  You  would  suppose  in  regard  to  these 
men  that  the  declaration  of  the  poll  had  transformed  every  one  of 
them  into  a  veritable  Solon. 

Our  laws  require  to  be  reformed  occasionally,  but  the  work  had 
better  not  be  done  by  these  untrained  legislators. 

It  is  not  merely  because  of  the  shock  to  public  sentiment  that  crude 
legal  reforms  are  to  be  deprecated.  It  is  far  from  conducive  to  the 
public  welfare,  or  to  the  prosperity  of  individuals,  to  have  our  laws  in 
such  a  perpetual  flux  as  to  cause  a  distrust  of  the  stability  of  existing 
institutions.  Besides,  is  it  not  apparent  that  ill-advised  changes  are 
frequently  the  causes  of  positive  mischief?  The  law  holds  that 
ignorance  of  the  law  cannot  excuse  any  one.  This  is  a  doctrine 
w^hich  we  cannot  dispense  with  ;  yet  we  have  never  been  able  to  con- 
vince ourselves  of  its  soundness  when  applied,  as  it  must  be,  univer- 
sally. No  man  ought  to  be  expected  to  know  a  law  which  is  not  in 
accordance  with  the  dictates  of  his  own  conscience,  unless,  indeed,,  t^ 
has  been  read  to  him.  Well,  see  how  this  maxim  would  apply  to  the 
much-desiderated  change  in  our  Marriage  laws.  At  present  mere  con- 
sent, however  evidenced,  is  very  marriage.  Suppose  the  law  altered 
to  the  efiect  that  consent  does  not  make  marriage,  unless  evidenced 
by  the  writings  at  present  peculiar  to  marriages  ia  facie  ecclesice.    Is  it 
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not  quite  supposable  that  thousands  of  our  population  would  remain 
in  total  ignorance  of  this  change  for  many  years  ?  The  result  would 
be  that  many  innocent  and  virtuous  women  would  find  themselves 
not  wives  but  concubines,  and  their  children  not  heirs  but  bastards. 
Morally  and  logically  too,  these  women  ought  to  be  deemed  excus- 
ably ignorant  of  the  new  law,  since  neither  reason  nor  conscience 
prescribes  that  there  shall  be  only  one  way  of  proving  the  consent 
which,  under  any  marriage  law  that  one  can  suppose,  must  be  the 
essence  of. this,  the  most  sacred  of  human  contracts. 

These  remarks  are  not  made  for  the  purpose  of  proving  that  law 
reform  is  an  evil  Our  intention  is  merely  to  illustrate  the  danger 
of  hasty  and  ill-advised  legislation. 

"  We  might  proceed  to  press  the  danger  and  imprudence  of  resign- 
ing what  is  certain  and  known  for  what  at  the  best  is  a  mere 
problematical  advantage.      But  enough  has  been  said  in  illustra- 
tion of  the  general  principle  that  the  laws  of  a  country  are  too 
sacred  to  be  rashly  touched  by  the  hand  of  innovators — too  dearly 
prized  by  the  people,  and  too  closely  connected  with  their  most 
valuable  rights,  to  be  needlessly  sacrificed  to  the  love  of  theoretical 
perfection,  or  the  views,  frequently  capricious,  of  would-be  legislators, 
who  know  nothing  of  law  or  practice  beyond  what  they  have  learned 
in  their  closets.    We  have  no  patience  with  the  crudities  which 
such  reformers  occasionally  are  bold  enough  to  propose  in  substitu- 
tion for  what  has  been  sanctioned  by  the  experience  of  ages.     Every 
proposal  of  legal  reform  should  first  of  all  be  met  with  the  demand 
for  evidence  of  the  evil  produced  or  the  hardship  inflicted  by  exist- 
ing institutions.     Let  us  not  be  told  of  greater  excellence  in  principle 
or  theory,  more  exact  accordance  wjth  general  theory,  or  perfect 
uniformity  with  the  laws  of  neighbouring  countries.     This  is  all 
very  well  when  something  wTong,  either  creating  positive  injury  or 
palpably  impeding  happiness,  has  been  proved  to  exist.     THl  then 
such  arguments  are  idle  declamation,  and  alteration  in  what  is 
established  should  be  scouted  as  at  once  useless  and  hurtful.     We, 
says  Bacon,  should  beware  that  it  be  the  reformation  that  draweth 
on  the  change,  and  not  the  desire  of  change  that  pretendeth  the 
reformation  "  {Law  Journal,  vol.  i.). 

The  Law  of  Scotland  is  at  present  in  a  somewhat  fortunate  con- 
dition. Our  feudal  law  has  been  consolidated,  a  great  part  of  our 
statute  law  has  been  revised,  and  our  common  law,  in  con- 
sequence of  its  being  a  completely  self-contained  and  harmonious 
system,  is  easily  intelligible,  while  the  genius  and  learning  of  our 
institutional  writers  have  rendered  it  accessible  to  all  who  can 
purchase  and  read  a  copy  of  Stair  or  Erskine.  The  body  of  our 
laws  therefore  is  not  at  present  in  need  of  improvement. 

But  though  our  law  is  thus  so  accessible  and  so  intelligible  there 
are  various  proposals  for  its  improvement  The  most  important  of 
these  is  the  proposal  for  codification.  We  consider  codification  to 
be  a  great  mistake  in  any  country  in  which  the  law  is  not  so 


1822  AND  1872.  5 

hopelessly  tangled  and  inaccessible  as  to  demand  its  total  abolition. 
For  this  is  what  all  arguments  for  codification  have  necessarily  to 
presuppose.      Codification  is  but  another  name  for  the  repeal  of  the 
existing  body  of  the  law,  and  the  re-enactment  of  it  in  a  more 
definite  form.     Tt  is  a  declaration  of  what  the  Legislature  understand 
to  be  the  law.      It  is  therefore  absolutely  necessary  only  when  the 
system  dealt  with  is  from  any  cause  in  such  a  condition  that  its 
doctrines  are  not  cognisable  without  such  declaration.     Such  was 
the  state  of  the  Koman  law  when  Justinian  applied  himself  to 
the  preparation  of  that  code  which  has  rendered  his  name  imraor- 
taL     But  the  man  who  asserts  that  our  law  is  in  that  condition 
must  pardon  us  if  we  venture  to  recommend  him  to  study  it  more 
attentively;  and  even  should  he  plead  a  full  and  adequate  know- 
ledge of  it,  we  shall  stUl  insist  that  he  must  have  such  a  craze 
for  theory  as  to  render  him  a  very  indifferent  man  for  the  practical 
work  of  law-reformini?.     It  would  seem  however  that  even  these 
arguments  would  not  put  our  codifying  friend  out  of  Court,     We 
bliould  still  have  to .  listen  to  the  old  arguments  about  theoretical 
jHjrfection,   harmonious   relationship   among  parts,  definiteness  of 
statement,  intelligibility,  and  so  on.     All  these  are  qualities  very 
much  to  be  desired  in  any  law ;  but  one  can  scarcely  expect  that  legal 
notions  can  be  qualified  and  quantified  into  the  beautiful  precision 
of  mathematical  statements.     Human  nature  contains  more  elements 
tlian  the  three  cardinal  quantities  of  time,  space,  and  number.     It  is 
so  various  that  you  cannot  define  its  limits ;  it  is  practically  incom- 
mensurable.   A  law  that  is  the  slow  and  steady  growth  of  centuries  is 
much  more  apt  to  suit  human  nature,  and  even  meet  the  requirements 
of  theorists,  than  law  made  to  order  by  even  a  Bentham  or  an  Austin. 
But  granting  that  in  the  present  condition  of  our  law  a  code  is 
desirable,  the  question  must  be  asked.  How  is  it  to  be  framed  ?    You 
may  execute  the  work  department  by  department,  or  perform  the 
wliole  at  once.     If  you  take  tlie  latter  course  it  is  perfectly  obvious 
that  one  great  mind  must  superintend  the  whole.   We  think  it  will  be 
conceded  that  it  is  next  to  impossible  to  find  a  man  so  talented,  so 
learned,  so  free  from  bias,  so  conversant  with  men  and  affairs,  as  to 
frame  a  code  that  would  be  at  all  suitable  for  the  determination  of  the 
many  and  varied  questions  inevitably  arising  in  a  country  like  ours. 
But  it  may  be  asked, — Why  not  proceed  with  the  work  department- 
ally  ?    The  work  can  undoubtedly  be  accomplished  very  easily  in 
that  way.     But  the  result  will  be,  that  the  head  of  each  department 
will  inevitably  proceed  from  his  own  peculiar  stand-point ;  and  the 
work  when  finished  will  be  a  mere  set  of  disjointed  regulations  con- 
nected by  no  general  principle,  and  owing  their  adhesion  not  to  any 
real  affinity,  but  solely  to  the  will  of  the  sovereign  power.     It  will 
lie  anything  but  the  realization  of  the  grand  ideal  of  the  advocates  of 
codes.     Now  it  is  the  case  that  a  law  that  is  allowed  to  grow  as  the 
natural  outcome  of  experience,  supplemented  now  and  then  by 
such  legislative  enactments  as   a  prudent  philosophy  shall  have 
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found  necessary,  has  all  its  doctrines  in  some  necessary  and  logical 
relation  to  each  other.  But  your  d^partmentally  jprepared  code 
stands  out  of  all  relations.  Each  separate  doctrine  is  but  the  cold 
and  frigid  dictum  of  the  despotic  power  which  made  it.  Each 
doctrine  is,  so  to  speak,  sui  juris,  acting  independently  of  all  its 
neighbours.  As  soon  hope  that  old  Chaos  would  not  return  again  if 
the  planets  were  allowed  to  go  at  large  through  space,  as  that  a  law  so 
framed  can  be  otherwise  than  productive  of  mischief  and  confusion. 

If  our  laws  are  to  be  reformed,  the  work  of  reformation  must  be 
conducted  with  care  and  deliberation.  The  changes  that  experience 
may  from  time  to  time  seem  to  commend  ought  to  be  talked  about  and 
written  about  for  such  a  length  of  time  as  to  enable  the  public  mind, 
and  particularly  the  legal  mind,  of  the  country  to  judge  wisely  and 
weU  as  to  whether  they  are  necessary  and  proper.  We  do  not  know 
that  any  important  law  reform  should  be  carried  out  until  a  Parlia- 
mentary Commission  has  reported  favourably  regarding  it,  for  it  is 
only  in  this  way  that  you  can  have  the  higher  legal  minds  made 
conscious  of  the  necessities  of  the  people,  and  enabled  to  determine 
the  expediency  of  removing  what  the  untrained  popular  mind 
declares  to  be  unsuitable  to  the  conditions  of  modem  life. 

We  have  written  very  freely  of  law  reformers,  and  quite  anticipate 
that,  in  the  judgment  of  some,  we  may  incur  the  risk  of  being  talked 
of  after  the  same  fashion,  if  we  proceed  to  point  out  some  things 
that  to  our  mind  stand  in  need  of  reform. 

All  lawyers  are  aware  of  the  very  intelligible  and  expressive 
language  in  which  the  legislative  wisdom  of  this  country  is  in  the 
habit  of  addressing  us  through  the  pages  of  the  Statute-book.  Our 
Acts  of  Parliament,  though  presumably  read  six  times  by  a  collec- 
tive wisdom  superior  to  anything  of  tlie  kind  that  the  world  has  yet 
seen,  are  so  expressed  as  too  often  to  render  their  interi)retation  on 
any  grammatical  or  logical  principles  a  matter  of  sheer  impossibility. 
In  consequence  of  this  much  judicial  time  is  wasted,  and  much 
money  spent  in  vain  endeavours  to  discover  the  intention  of  the 
Legislature.  Intention  is  the  proper  phrase,  for  meaning  there  is 
none.  Tbe  remedy  which  we  have  to  propose  for  this  is  a  simple 
one.  Let  no  bill  be  read  a  third  time  in  either  House  of  Parliament 
until  a  standing  committee  of  trained  lawyers  appointed  for  the 
purpose,  and  devoting  themselves  exclusively  to  the  work,  have 
reduced  its  provisions  into  the  English  language.  We  do  not  consider 
the  task  a  diflBcult  one,  and  it  is  quite  evident  that  great  benefits 
would  follow  from  the  adoption  of  the  proposal.  The  same  Com- 
mittee might  also  be  usefully  employed  in  revising  private  bills, 
and  in  expunging  thpse  clauses  which  the  promoters  so  often 
contrive  to  introduce  for  their  own  benefit, — clauses  not  at  all 
necessary  to  the  caiTying  out  of  the  private  undertaking,  but 
inserted  for  the  advantage  of  a  few  individuals,  to  the  great  detri- 
ment of  the  general  public.  We  are  quite  familiar  with  clauses  of 
this  kind.    Instances  of  what  we  mean  will  be  found  in  some 
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private  estate  bills  which  confer  on  certain  law-agents  rights  and 
privileges  which  are  in  defiance  of  all  economic  laws.  These  clauses 
would  never  have  been  consented  to  by  Parliament,  but  the  bill 
being  a  private  one,  it  was  no  person's  business  to  confine  it  to  its 
own  proper  scope. 

A  certain  clause  which  has  become  so  popular  that  it  has  been 
inserted  in  every  Summary  Procedure  Act  passed  within  the  last 
thirty  yeare,  must  be  well  known  to  the  profession.  We  mean  the 
clause  limiting  the  right  of  appeal  except  on  the  ground  of  malice  or 
oppression  or  the  like  on  the  part  of  the  judge.  This  is  a  matter 
which  calls  loudly  for  reform.  We  hold  it  is  the  right  of  every 
subject  of  this  realm  to  have  his  cause  heard  and  determined 
by  the  highest  legal  intellects  of  the  country.  Surely  the  fact  that 
a  man's  property  is  of  inconsiderable  value  is  no  reason  why  he 
should  be  exposed  to  the  risk  of  being  deprived  of  it  by  the 
sentence  of  an  inferior  judge.  Poor  and  wretched  must  be  the 
condition  of  that  country  which  cannot  afford  to  do  equal  justice  to 
all  its  citizens  irrespective  of  rank  or  fortune.  The  inferior  judge 
must  be  quite  as  fallible  on  a  question  of  £12  as  he  is  in  a  question 
of  £13 ;  yet  we  act  on  the  theory  that  in  the  former  case  he  cannot  be 
stupid,  although  he  may  be  malicious  or  oppressive,  and  that  in  the 
latter  he  may  be  merely  stupid.  Now,  if  one  were  to  take  a  careful 
note  of  all  the  judges  that  have  had  their  decisions  overturned  on 
these  grounds  of  malice  and  oppression,  we  rather  think  that  he 
would  have  no  great  respect  for  the  purity  of  our  inferior  judges. 
Scarcely  one  of  them  but  has  been  found  to  have  acted  in  this 
highly  improper  manner,  and  yet  no  person  has  suggested  that  they 
are  not  upright  and  honourable  men.  The  truth  is  that  now 
and  then  such  palpable  errors  in  judgment  have  been  committed 
that  the  Supreme  Court  has  felt  itself  compelled  to  give  remeid 
of  law.  New  and  highly  interesting  definitions  of  malice  and 
oppression  have  been  introduced,  so  diverse  in  their  terms  that  after 
more  than  a  quarter  of  a  century  of  interpretation,  this  clause  has 
b(*en  so  luminously  expounded  as  to  be  rendered  perfectly  un- 
intelligible. But  nature  always  rebels  against  false  principles  and 
alisurd  tlieories.  Under  this  clause  at  present  one  judge  will  break 
all  bounds,  and  we  presume  on  some  such  vague  principle  as  eternal 
justice,  give  redress  in  an  iniquitous  case,  while  another  in  similar 
circumstances  will  regret  that  he  cannot  interfere.  The  result  is, 
the  people  are  at  the  mercy  of  the  caprices  and  idiosyncrasies  of 
judges,  a  thing  that  may  in  itself  be  right  and  proper,  but  which  is 
not  in  accordance  with  the  principles  of  our  Constitution. 

We  have  therefore  to  suggest  that  this  clause  should  be  repealed, 
and  that  some  cheap  and  expeditious  appeal  should  be  substituted. 

Another  reform  which  we  venture  to  recommend  is  the  institution 
of  a  Criminal  Court  of  Appeal  In  the  most  trifling  civil  cases  tried 
by  jury,  the  party  has  no  end  of  remedies  against  the  bad  law  of 
the  judge  or  the  stupidity  of  the  jury  ;  but  if  it  is  merely  human 
life  that  is  in  debate,  there  is  no  remedy  at  alL    This  is  scarcely 
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Creditable  to  our  civilisation,  for  it  lays  us  open  to  the  charge  that 
we  do  not  allow  appeals  in  such  cases,  becausfe  it  is  chiefly  the  poorer 
classes  who  suffer  in  consequence.  The  cases  are  now  and  then 
certified  to  the  High  Court ;  but  that  is  an  imperfect  remedy,  for  it 
can  only  be  had  recourse  to  where  the  judge  has  doubts  as  to  the 
course  to  be  followed,  and  the  parties  have  no  right  to  demand  it. 
It  never  is  granted  to  bring  the  verdict  of  a  jury  under  review,  and 
scarcely  ever  in  questions  of  competency  arising  at  the  trial.  Now, 
it  must  be  evident  that  there  is  as  great  a  risk  of  miscarriage  in  the 
Criminal  Court,  as  in  the  civil,  and  that  as  things  are  there  must  be 
now  and  then  a  miscarriage  of  justice.  Juries  have  their  idiosyn- 
crasies strongly  developed  from  local  and  personal  causes.  At  Glas- 
gow, a  person  charged  with  theft  can  be  convicted  on  what  we  should 
consider  extremely  doubtful  evidence,  since  the  juries  there  believe  in 
the  protection  of  the  too  much  exposed  contents  of  their  shops ;  but 
crimes  against  the  person  are  not  so,  easily  proved  there,  because 
the  power  of  the  police  is  such  that  the  juryman  has  not  much 
fear  that  his  daughter  will  be  insulted  in  tlie  public  streets  or  lie 
himself  knocked  down  behind  a  counter.  It  is  said  that  in  Argyle- 
shire  a  person  charged  with  sheep-stealing  has  no  chance,  while 
murder  is  looked  upon  as  almost  incapable  of  proof.  It  is  not 
necessary  to  go  more  minutely  into  these  matters,  since  it  cannot  be 
pretended  that  the  present  system  can  be  justified. 


THE  SHERIFF-SUBSTITUTES  OX  TRADE  UNIONS. 

The  learned  Sheriffs  at  Airdrie  and  Perth  recently  came  to  oppo- 
site conclusions  upon  a  question  which  is  not  more  interesting  to 
the  lawyer  than  important  to  the  working  classes  of  this  country. 
That  question  was  whether  a  workman  of  good  character,  who. has 
been  dismissed  from  employment  in"  consequence  of  the  joint 
refusal  of  his  fellow- workmen  to  go  on  working  with  him,  can  sue 
these  fellow- workmen  for  loss  of  wages.  In  neither  case  was  any 
contract  broken  by  the  dismissal,  but  in  both  cases,  had  it  not  been 
for  the  combination,  the  employment  of  the  obnoxious  workman 
would  have  been  continued.  In  one  case,  the  object  of  the  com- 
bination was  to  recover  certain  arrears  of  fines  and  subscriptions 
which  were  due  to  the  union :  in  the  other,  the  object  was  to  ex- 
clude from  employment  certain  workmen  who  were  not  members 
of  the  union.  In  the  latter  case,  Dr.  Barclay  very  properly  held 
tliat  the  loss  sustained  by  the  dismissed  workmen  was  damnum 
absque  injuria,  the  right  of  several  men  to  refuse  to  work  except  on 
certain  conditions  being  indistinguishable  from  the  right  of  one 
man  to  do  so.  In  the  former  case,  the  late  Sheriff  Logic  held  that 
the  joint  refusal,  being  intended  to  coerce  the  employer  into  dis- 
chaiging  the  obnoxious  workman,  must  be  illegal,  and  that  repara- 
tion was  therefore  due  for  its  injurious  consequences.  Neither  j udge 
makes  any  reference  to  the  good  or  bad  tendency  of  the  rules  which 
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the  unionists  were  thus  endeavouring  to  enforce :  that  is  clearly  irre- 
levant. And  it  was  not  suggested  in  either  case  that  the  behaviour 
of  the  unionist  workmen  was  anything  but  orderly  and  respectful 

Now,   there  is  probably   a  hiAit,  which  we   shall  afterwards 
point  out,  to  the  doctrine  laid  down  by  Dr.  Barclay :  but  it  may 
well  be  asked,  What  principle  can  support  the  decision   at  Air- 
drie?     The  decision  professes  to  rest  upon  the  "Act  to  Amend  the 
Criminal  Law  relating  to  Violence,  Threats,  and  Molestation"  (34 
aud  35  Vict.  c.  32).     By  that  Act  certain  statutory  offences   are 
created,  which  consist  in  (1)  violence,  (2)  threats,  and  (3)  molesta- 
tion, provided  these  deeds  be  done  with  the  intention,  inter  alia,  of 
coercing  a  master  to  dismiss  a  workman,  or  to  alter  the  number  or 
description  of  any  persons  employed  by  him.     It  was  not  alleged  in 
the  Airdrie  case  that  the  acts  said  to  be  wronf^ul  amounted  to  an 
uti'ence  under  this  Statute,  and  therefore  we  need  not  examine  the 
stringent  definition  of  molestation  which  Lord  Cairns  inserted  in  the 
Act,  and  which  the  trade  unions  hope  very  shortly  to  have  re])ealed. 
But  the  Sheriff,  finding  that  coercion  by  certain  means  was  thus  an 
illegal  purpose,  seems  to  have  somewhat  rashly  infen*ed  that  the  at- 
tempt by  laivfid  vieans  to  coerce  a  master  must  also  be  illegal,  and 
tlierefore  an  invasion  of  the  rights  of  the  workman  who  was  dis- 
missed at  the  dictation  of  the  unionists.    This  is  quite  wrong.    The 
word  "  coerce"  is  used  in  the  Statute  merely  because  it  is  appropriate 
in  connexion  with  the  criminal  acts  which  had  previously  been  enu- 
merated.    But  the  facts  proved  both  at  Airdrie  and  at  Perth  dis- 
closed no  coercion  in  the  ordinary  sense  of  tlie  word.     The  masters 
might  have  dismissed  the  unionists,  but  they  had  jobs  to  finish 
within  a  certain  time,  and  they  could  not  afford  to  part  with  so 
many   men.      They  chose   the  cheaper  way,  and  dismissed   the 
**  knobsticks."     The  masters  made  their  calculation,  tliey  were  not 
intimidated     Unless  the  Sheriff  can  decide  on  what  grounds  it  is 
lawful  for  one  man  to  refuse  to  work  with  another,  he  cannot  decide 
what  is,  or  is  not,  a  fair  alternative  to  offer  to  the  masters.     But  the 
Trade  Union  Acts  of  1869  and  1871,  in  declaring  that  the  purposes 
of  unions,  though  in  restraint  of  trade,  are  not  illegal  to  certain 
effects,  have  practically  declared  that  the  workmen  are  to  be  the 
judges  of  their  own  interest  in  this  matter.     They  may  be  very  fool- 
isJi  to  threaten  a  strike  for  the  sake  of  bringing  all  qualified  workmen 
within  their  union,  but  the  law  has  learned  that  it  is  still  more  fool- 
ish to  call  such  a  combination  of  workmen  a  criminal  conspiracy,  or 
to  deny  to  their  funds  the  ordinary  protection  against  embezzlement. 
The  history  of  the  Combination  Laws,  of  their  reped,  and  of 
the  gradual  recognition  of  trade  unions  by  the  law,  is  a  tempt- 
ing subject,   on   which  we  cannot  expatiate.     It  is  sufficient  to 
indicate  that  the  repression  of  these  combinations  to  regulate  the 
conditions  of  labour  belongs  really  to  that  period  of  our  history 
when  it  was  in  the  jurisdiction  of  the  local  magistrates  to  fix  the  rate 
of  wages  in  nearly  every  trade.    This  jurisdiction  was  of  course 
incompatible  with  the  modem  ''haute  Industrie/'  in  which  capitalists 
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and  workmen  have  taken  the  place  of  masters  and  journeymen ;  and 
we  recommend  for  study  as  a  piece  of  curious  history,  in  this  matter, 
the  preamble  of  the  Act  6  Geo.  IV.  cap.  129.  That  Act,  while  it  re- 
pealed the  Combination  Laws  of  1800  and  subsequent  years,  together 
with  many  Acts  minutely  regulating  the  chief  industries  of  the 
country,  legalized  meetings  and  agreements  of  masters  or  of  work- 
men, for  the  two  purposes  of  fixing  the  rate  of  wages  and  the 
hours  of  labour.  It  defined  at  the  same  time  certain  acts  of 
violence,  intimidation,  and  molestation  substantially  the  same  as 
those  in  the  Act  of  1871,  which,  if  performed  for  certain  objects, 
were  to  be  punishable  as  crimes.  These  objects  were  "  to  force  any 
journeyman,  manufacturer,  workman,  or  other  person  hired  or 
employed  in  any  manufacture,  &c.,  to  depart  from  liis  work,  or  to 
return  his  work  before  the  same  shall  be  finished,  or  to  prevent,  or 
endeavour  to  prevent,  any  journeyman  or  workman,  not  being  hired 
or  employed,  from  hiring  himself  to  or  from  accepting  work  from 
any  person ;  or  for  the  purpose  of  forcing  or  inducing  such  person 
to  belong  to  any  club  or  association,  or  to  contribute  to  any  common 
fund,  or  to  pay  any  fine  or  penalty,  or  on  account  of  his  not  belong- 
ing to  any  club  or  association,  or  of  his  not  having  complied  or  of 
his  refusing  to  comply  with  any  rules,  orders,  resolutions,  or 
regulations  made  to  obtain  an  advance  or  to  reduce  the  rate  of 
wages,  or  to  lessen  or  alter  the  hours  of  working,  or  to  decrease  or 
alter  the  quantity  of  work,  or  to  regulate  the  mode  of  carrying  on 
any  manufacture,  &c.,  or  to  limit  the  number  of  apprentices,  or  the 
number  or  description  of  journeymen,  workmen,  or  servants." 

Under  this  Statute  the  English  Judges  appear  at  first  to  have  held 
that  every  combination  for  a  purpose  other  than  the  alteration  of 
wages  and  hours  was  not  merely  illegal,  but  a  conspiracy  indictable 
at  common  law.  Whatever  the  repealing  Act  did  not  expressly 
permit  was  held  to  be  illegal,  as  in  restraint  of  trade.  Thus,  a 
common  law  which  had  grown  up  under  a  system  of  statutory 
restraints  of  trade,  prohibited  the  voluntary  organisation  of  labour. 
To  certain  agreements  of  trade  unions  the  taint  of  illegality  still 
attaches.  That  is  to  say,  under  the  Act  of  1871  .the  union  can- 
not sue  for  tlie  enforcement,  or  for  damages  for  the  breach  of, 
an  agreement  between  itself  and  another  union,  or  to  apply  the 
funds  in  benefits  to  members,  or  in  contributions  to  non-members 
for  acting  in  conformity  with  the  union  rules,  or  in  discharging 
any  fine  imposed  by  a  Court  of  Justice,  and  in  fact  of  every 
agreement  among  members  as  to  the  conditions  of  labour.  But 
under  the  Statute  of  1826,  not  content  with  its  language,  the  Judges 
began  to  include  imder  intimidation  and  molestation,  certain  acts  in 
themselves  perfectly  harmless,  because  they  were  done  for  purposes 
in  restraint  of  trade.  This  was  the  converse  of  the  reasoning  of 
Sheriff  Logic,  and  it  made  necessary  the  Statute  22  Vict.  cap.  34,  which, 
after  reciting  that  different  decisions  had  been  given  on  the  Act  of 
1826,  provides  "That  no  workman  or  other  person,  whether  actu- 
ally in  employment    or    not,   shall   by    reason   merely    of   his 
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entering  into  an  agreement  with  any  workman  or  workmen,  or 
other  person  or  persons,  for  the  purpose  of  fixing  or  endeavour- 
ing to  fix  the  rate  of  wages  or  remuneration  at  which  they 
or  any  of  them  shall  work,  or  by  reason  merely  of  his  endeavour- 
ing peaceably  and  in  a  reasonable  manner,  and  without  threat  or 
intimidation,  direct  or  indirect,  to  persuade  others  to  cease  or  abstain 
from  work,  in  order  to  obtain  the  rate  of  wages  or  the  altered  hours 
of  labour  so  fixed  or  agreed  upon  or  to  be  agreed  upon,  shall  be 
deemed  or  taken  to  be  guilty  of  *  molestation '  or  *  obstruction ' 
within  the  meaning  of  the  said  Act,  and  shall  not  therefore  be  sub- 
ject or  liable  to  any  prosecution  or  indictment  for  conspiracy :  Pro- 
vided always  that  nothing  herein  contained  shall  authorize  any  work- 
man to  break  or  depart  from  any  contract,  or  authorize  any  attempt 
Uj  induce  any  workman  to  break  or  depart  from  any  contract." 

Latterly  the  Judges  took  a  more  lenient  view  of  these  com- 
binations, and  there  are  expressions  in  the  cases  decided  before 
1867,  from  which  one  might  infer  that,  so  long  as  the  workmen  did 
not  combine  for  an  injury  to  their  employer  or  to  other  workmen, 
their  combinations  were  quite  legal.     Coipbined  action,  unaccom- 
panied by  any  criminal  acts,  was  held  to  be  legal,  whatever  might 
be  it8  immediate  object,  the  discharge  of  an  obnoxious  workman  or 
the  reduction  in  the  number  of  apprentices.     Threats  indeed  might 
be  implied  from  words,  but  it  was  held  by  Cockburn,  C.J.,  in 
Walsby  v.  Anley,  that "  the  workmen  have  a  perfect  right  to  the 
exercise  of  their  discretion,  and  to  put  the  alternative  to  the  em- 
ployer of  either  retaining  their  services  by  discharging  the  obnoxious 
workmen,  or  of  retaining  the  latter,  and  thus  losing  the  others' 
services."    This  doctrine,  which  of  course  does  not  apply  to  the 
case  where  any  of  the  workmen  are  under  contract,  was  how- 
ever received  with  an  important  limitation,  to  which  Dr.  Barclay 
does  not  refer  in  his  judgment.     It  was  said  that  the  alternative 
must  be  put  to  the  master  fairly,  that  is,  apparently,  he  must  have 
a  recLscmable  time  to  consider  the  alternatives.     All  this  time,  how- 
ever, the  Court  reserved  to  itself  the  power  of  pronouncing  certain 
rules  of  trade  unions,  e.g,  that  providing  for  the  support  of  mem- 
bers on  strike  in  circumstances  satisfactory  to  the  executive,  and 
for  the  conveyance  of  unemployed  workmen  out  of  the  district  under 
strike,  to  be  in  restraint  of  trade,  and  therefore  illegal.     It  was  on 
this  account  that  particular  unions,  being  unable  to  obtain  regis- 
tration under  the  Friendly  Societies  Act,  lost   the   benefits   of 
such  registration,  and  especially  the  protection  it  affords  to  funds 
in  trust.    Several  cases  of  embezzlement  forced  on  Mr.  Eoebuck's 
Commission  of  1867.  and  the  Act  of  1869,  which  permitted  registra- 
tion under  the  Friendly  Societies  Acts,  up  to  1870,  when  a  new  and 
iiidependent  system  of  registration  was  introduced.     It  is  very  diffi- 
cult to  reconcile  the  decisions  and  dicta  in  England  as  to  the  mean- 
iiig  of  the  words  "  in  restraint  of  trade."     But  so  long  as  the  trade 
union  is  a  purely  voluntary  association,  supported  and  operating 
only  by  lawftil  means,  it  is  quite  impossible  to  see  how  their  success- 
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ful  exertion  in  the  market  can  be  interpreted  as  "restraining 
trade/' 

In  the  case  of  E.  v.  Harris  (Carrington  and  Marsham's  Reports, 
662)  C.  J.  Tind^l  said:  "  If  there  is  one  right  which  beyond  all 
others  the  labourer  ought  to  be  able  to  call  his  own,  it  is  the  right 
to  the  exertion  of  his  own  personal  strength  and  skill,  in  the  full 
enjoyment  of  his  own  free  will,  altogether  unshackled  by  the  con- 
trol or  dictates  of  his  fellow-workmen  ; "  "  yet  strange  to  say,  this 
very  right,  which  the  discontented  workman  claims  for  himself  to 
the  fullest  extent,  he  does  by  a  blind  perversity  and  unaccountable 
selfishness  entirely  refuse  to  his  fellows  who  differ  in  opinion  from 
himself"  The  spirit  of  these  sentences  is  no  doubt  admimble,  but, 
with  all  deference  to  so  high  an  authority,  we  must  distinguish 
between  a  right  to  labour  and  a  right  not  to  labour,  and  if  the  Chief 
Justice  intended  to  affirm  that  every  "  free  will "  has  a  legal  right 
to  be  continued  in  employment  when  it  is  tliQ  interest  of  the  em- 
ployer to  yield  to  the  opinion,  it  maybe  to  the  caprice,  of  his  union 
workmen,  who  desire  that  the  "  free  will "  be  discharged,  we  fear 
that  such  a  right  would  turn  out  to  be  an  impracticable  novelty. 

A  good  example  has  recently  been  given  of  the  lingering  prejudice 
that  combination  of  workmen  is  necessarily  wrong.  The  London 
gas-stokers  were  punished  for  breach  of  contract,  and  also  for  con- 
spiracy to  leave  work  without  notice.  If  they  had  waited  for 
seven  days  after  sending  in  their  ultwiatmn,  their  contracts  would 
not  have  been  broken,  and  there  would  have  been  no  conspiracy. 
If  tlieir  ultiviatiim  had  been  reasonable,  but  the  Gas  Companies 
resolved  on  a  geperal  lock-out,  who  would  have  dreamed  of 
making  the  directors  responsible  for  the  darkness  in  which  London 
was  involved  ?  W.  C.  S. 
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35  AND  36  VICT.  CAP.  62. 

The  chief  object  of  this  Act  is  to  exchange  a  denominational  for  a 
great  and  really  national  system  of  education.  It  is  a  measure  by 
means  of  which,  at  the  cost  of  the  ratepayers,  available  and  suffi- 
cient accommodation  will  be  provided,  so  as  to  secure  the  efficient 
education  of  all  the  children  within  Scotland  who  are  not  other- 
wise provided  for. 

It  establishes,  in  every  parish  and  burgh  in  Scotland,  a  popularly 
elected  School  Board.  The  principal  duties  devolving  on  such 
boards  are, — the  provision  of  additional  school  accommodation 
where  that  is  required ;  the  management  (including  the  appoint- 
ment of  teachers)  of  all  the  rate-supported  schools  within  their  re- 
spective districts,  and  the  imposition  and  levying  of  "  school-rates." 

The  School  Boards  must  also  secure  the  elementary  education  of 
all  the  children  within  their  respective  districts,  even  by  compxil- 
sion  if  necessary. 


THE  EDUCATION  (SCX)TLAND)  ACT,  1872.  13 

It  has  been  left  to  the  boards  to  decide  whether  or  not  the 
relii:ious  element  is  to  be  introduced  into  the  public  schools.  The 
Loni  Advocate  proposed  to  deal  with  this  matter  by  saying  nothing 
about  it,  feeling  convinced  that  the  people  would  continue  to  teach 
relijiion  in  their  schools  as  they  had  always  done  ;  but  the  wisdom 
of  the  House  of  Lords  introduced  into  the  preamble  an  addition 
by  which  religion,  though  not  enacted,  is  recognised.  This 
a'Mition,  as  remodelled  in  committee  of  the  Commons,  was  finally 
asrreed  to. 

Having  said  so  much  by  way  of  preface,  we  may  .now  direct 
atenttion  to  the  more  important  sections  of  the  Act 

THE  SCOTCH  EDUCATION  DEPARTxMENT. 

Section  2  deals  with  the  expenses  of  the  Scotch  Education 
DejxirtMent.  The  salaries  of  the  officers  of  this  department, 
t^'ether  with  the  whole  of  its  expenses,  are  to  be  defrayed  out  of 
money  voted  by  Parliament. 

On  the  9th  of  August  last,  the  Queen  in  Council  appointed  the 
Marquis  of  Ripon,  Mr.  W.  E.  Forster,  the  Duke  of  Argyll,  Mr.  H. 
A.  Bruce  (Home  Secretary),  and  the  Lord  Advocate,  to  be  a  com- 
mittee of  Council  on  Education  in  Scotland.  These  compose  the 
"  Scotch  Education  Department "  of  the  Privy  Council  It  may 
he  observed  that  the  two  first  of  those  gentlemen  are  respectively 
Lord  President  of  the  Privy  Council,  and  Vice-President  of  the 
Committee  of  Council  on  Education  The  complexion  of  this 
department  is  rather  English  than  Scotch,  as  it  contains  three 
PlnglLshmen  and  only  two  Scotchmen,  viz.,  the  Duke  of  Argyll  and 
the  Lord  Advocata 

While  the  Board  of  Education  is  sitting,  this  department  will 
have  Uttle  else  to  do  than  to  frame  the  minutes,  fixing  the  rates 
and  conditions  according  to  which  parliamentary  grants  will  be 
i^ven  to  the  schools.  After  the  Board  of  Education  has  ceased  to 
exist  its  powers  and  duties  will  devolve  on  this  department 

BOARD  OF  EDUCATION. 

Sections  3  to  7  inclusive  provide  for  the  establishment  of  the 
Board  of  Education.  This  lx»ard,  whose  office  is  in  Edinburgh, 
consists  of  five  gentlemen  and  a  secretary.  The  chairman  and 
secretary  each  receive  £600,  and  Principal  Tulloch  and  Sir  Alex- 
ander Grant,  Bart.,  £300  each  per  annum.  The  dignity  and  im- 
portance of  the  Board  called  for  more  liberal  treatment  at  the  hands 
of  Cfovemment^    The  other  two  members  are  unpaid. 

This  Board  was  established  with  a  view  to  the  institution  and  organi- 
zation of  schools  and  school  boards,  under  the  provisions  of  the  Act. 

They  are  to  submit  to  the  Department  the  conditions  according 
to  which  they  consider  that  parliamentary  grants  should  be  dis- 

'*  It  is  considered  probable  that  Goyemment  may  be  induced  to  reconaider  this  matter. 
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tributed ;  but  the  Department  is  not  bound  to  accept  their  advice 
on  this  subject.  The  duty  of  determining  the  rates  and  conditions 
according  to  which  said  grants  may  be  given,  and  of  framing  the 
minutes  containing  the  same,  rests  with  the  Department.  The 
Board  is  responsible  to  the  Department,  and  must  annually  submit 
to  it  a  report  to  be  laid  before  Parliament.  Though  the  chairman, 
Sir  John  Don  Wauchope,  Bart.,  Principal  TuUoch,  and  Sir  Alex- 
ander Grant,  Bart.,  are  paid  members,  there  is  no  guarantee  that 
we  shall  at  any  time  have  the  benefit  of  their  combined  wisdom, 
as  the  Act  is  extremely  indulgent  to  them  in  the  matter  of  attend- 
ance at  the  meetings  of  the  Board ;  and  still  more  so  in  reference  to 
attendance  at  other  times  in  the  office  of  the  Board.  "  Two 
members  shall  be  a  quorum  "  at  meetings  of  the  Board,  and  all  the 
Act  demands  of  the  Board  at  other  times  is,  that  the  chairman  or 
some  other  member,  as  may  be  arranged,  and  the  secretary,  must  give 
regular  attendance  at  the  office,  at  ordinary  business  hours,  during 
nine  months  in  the  year,  unless  when  unavoidably  prevented. 
All  the  expenses  of  the  Board  are  to  be  defrayed  by  Parliament. 

CONSTITUTION  OF  SCHOOL  DISTRICTS. 

Sections  8  to  22  inclusive  contain  provisions  in  reference  to  the 
Constitution  of  School  Districts  and  the  Election  of  School  Boards. 

According  to  section  8,  a  School  Board  must  be  elected  in,  and 
for,  each  and  every  parish^  and  burgh  by  the  6th  of  August 
1873.     This  School  Board  will  be  the  local  educational  authority. 
There  are,  however,  three  exceptions — 

1st,  When,  before  the  6th  of  August  1872,  two  or  more  parishes 

•     or  parts  of  parishes  were  united  quoad  omnia  or  quoad  sacra, 

they  are  to  be  esteemed  one  parish  (section  10). 

2d,  When  the  Board  of  Education  consider  a  parish  too  small 

to  act  separately,  they  may  throw  it  into  an  adjacent  parish 

(section  17). 

3d,  When  School  Boards  of  adjoining  parishes  have,  with  consent 

of  the  Sheriff,  detached  portions  of  their  parishes  and  erected 

them  into  a  sep^irate  School  District  (section  17).       Our 

legislators  have  omitted  to  point  out  to  us  who  the  parties 

are  who  are  to  elect  the  returning  officers  at  School  Board 

elections  in  districts  formed  under  the  provisions  of  this 

section.     N"o  machinery  has  been  provided.^ 

According  to  section  19,  the  Board  of  Education  may,  at  any 

time  after  the  6th  August  1875,  order  that  any  burgh,^  or  town,  for 

wliich  a  board  has  been  elected,  shall,  after  a  specified  time,  cease 

to  have  a  separate  School  Board,  and  shall  be  included  in  the 

^  The  area  of  a  parish  is  exclusive  of  the  area  of  any  l)urgh  or  part  of  a  burgh 
situated  therein  for  which  a  School  Board  is  required  to  be  elected  (section  9). 

'  It  is  understood  that  the  Board  of  Education  have  been  requested  to  supply  what 
is  wanting. 

*  Any  dispute  in  reference  to  the  area  of  a  burgh  is  to  be  finally  settled  by  the 
Board  of  Education,  or  the  Sheriff,  on  an  application  by  the  School  Board,  authorized 
by  the  Board  of  Education. 
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parish  in  which  it  is  situated,  and  be  subject  to  the  parish  School 
lk»ard. 

Section  11  provides  for  cases  in  which  burghs  may  be  united 
with  parishes.  The  Board  of  Education  may,  within  six  months 
after  the  6th  August  1872,  order  that  any  burgh,  with  a  popula- 
tion not  exceeding  3000,  shall  be  dealt  with  as  part  of  the  parish  in 
which  the  same  or  the  greater  part  is  situated. 

ELECTION  OF  SCHOOL  BOARDS. 

Section  18  provides  for  the  election  of  a  School  Board  in  a  burgh 
for  which  a  School  Board  has  Twt  previously  been  elected.  This  is 
done  by  order  of  the  Board  of  Education;  but  the  order  cannot 
he  made  until  after  6th  August  1875. 

Each  parish  and  burgh  must  have  the  election  of  its  School  Board 
completed  at  latest  by  the  6th  August  1873  {section  8). 

The  First  Election  {section  12)  of  a  School  Board  must  be  con- 
ducted according  to  the  following  provisions,  viz. : — 
1st,  The  number  of  members  on  a  Scliool  Board  must  not  be  fewer 
than  five  nor  more  than  fifteen,  as  the  Board  of  Education 
may  determine. 
2d,  The  Electors  consist  of  all  persons  (male  and  female)  of  law- 
ful age  (except  teachers  in^public  or  state-aided  schools,  section 
12),  whose  names  appear  on  the  valuation  roll  as  owners 
or  occupiers  of  lands  or  heritages  of  the  annual  value  of  £4. 
3d,  In  each  parish  the  heritors   and  minister  must,  soon  after 
the  issue  of  the  rules  for  first  elections,  make  arrangements 
for  the  election  of  the  School  Board  of  their  parish,  and 
appoint  a  fit  person  to  be  returning  officer  at  the  election. 
They  must  also  intimate  these  arrangements  to  the  Board  of 
Education. 
4th,  In  burghs,  the  Town  Councils  (or  else  the  bodies  specified  in 
schedide  A  annexed  to  the  Act)  must  make  similar  arrange- 
ments.    If  either  of  the  bodies  mentioned  under  the  third  or 
fourth  head  fail,  for  three  months  after  the  publication  of 
the  rules  aforesaid,  to  perform  the  duties  above  referred 
to,  then  at  the  request  of  the  Board  of  Education  the  duty 
will  be  performed  by  the  Sheriff  of  the  county. 
5th,  The   rules   for  first  elections   of  School  Boards  must  be 
published  by  the  Board  of  Education  in   the  Edinburgh 
Gazette  withm  six  months  from  6th  August  1872. 
At  every  election  voters  are  entitled  to  a  number  of  votes  equal  to 
the  numljer  of  members  to  be  elected,  and  may  distribute  their 
votes  in  any  way  they  please. 

The  Board  of  Education  have  ruled  that  the  voting  shall  be  by 
ballot.  Whether  or  not  it  is  within  their  province  so  to  decide  is 
a  matter  as  to  which  there  is  considerable  difference  of  opinion. 

SchedtUe  B  consists  of  general  rules  for  the  election  of  members  of 
School  Boards  subsequent  to  the  first  election;  and  sectio7i  13  provides 
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that  each  School  Board  is  to  remain  in  office  until  a  new  election 
has  taken  place.  The  time  for  elections  subsequent  to  the  first  is 
to  be  fixed  by  the  Department.  Elections  are  to  be  as  nearly  as 
possible  triennial.  The  School  Board  in  office  must,  in  good  time, 
take  the  necessary  steps  for  the  election  of  the  new  School  Boanl. 
Should  any  election  not  take  place  as  required  by  the  Act,  the 
department  may  order  it — or  may  allow  the  existing  School  Board 
to  continue — or  may  nominate  a  School  Board  in  the  manner  provided 
in  section  20.   Vacancies  are  to  be  supplied  by  the  School  Board  itself. 

Section  14  provides  for  determination  of  questions  as  to  School 
Board  elections. 

Candidates  having  the  majority  of  votes  at  any  election  shall  be 
elected,  and  in  case  of  equality  the  returning  officer  must  decide 
which  is  to  be  deemed  elected. 

Any  question  regarding  the  election  of  a  candidate  is  to  be  sum- 
marily and  finally  determined  by  the  SheriflF,  on  the  petition  of  any 
one  having  a  lociis  standi. 

In  case  of  an  invalid  election  {section  15),  the  School  Board  itself 
shall  appoint  a  person  to  be  a  member  of  the  Board,  in  place  of  such 
person  whose  election  has  been  declared  invalid.  If  there  is  not  a 
quorum,  or  if  the  School  Board  fail  for  three  weeks  to  make  such 
appointment,  the  Board  of  Education  may  order  a  new  election  of 
as  many  members  as  are  necessary. 

Section  19  provides  for  cases  in  which  the  parish  School  Board 
may  include  the  burgh  School  Board. 

Officers  of  school  boards. 

School  Boards  have  power  under  section  22  to  commit  the  man- 
agement of  any  school  under  their  charge  to  three  or  more  managerSy 
and  they  may  delegate  to  them  all  their  power,  except  that  of  rais- 
ing money. 

The  principal  officers  to  be  appointed  by  the  School  Boards  are 
treated  of  iil  sections  48,  52  and  70.  School  Boards  mnst^  either 
singly,  or  conjointly  with  neighbouring  School  Boe^ile,  appoint  a 
Treasurer  {section  48),  and  they  may  appoint  a  clerk  {section  52), 
but  are  not  obliged  to  do  so,  and  each  must  appoint  an  officer  to 
report  defaulting  parents  {section  70]). 

SUPPLY  OF  PUBLIC  SCHOOL  ACCOMMODATION. 

School  Boards  must  provide  a  sufficient  supply  of  public  school 
accommodation  for  all  those  for  whom  suitable  provision  is  not 
otherwise  made  {section  26),  and  with  a  view  to  this, 

Section  27  provides  that  School  Boards,  as  soon  as  elected,  must 
ascertain  the  amount  of  school  accommodation  and  the  extent  and 
quality  of  the  provisions  for  supplying  education  in  each  parish  and 
burgh,  and  without  delay  report  to  the  Board  of  Education.  In 
certain  cases  the  Board  of  Education  may  order  an  inquiry  {section 
29). 
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According  to  section  30,  existing  schools  are  to  be  taken  into  account 
in  cousidering  the  supply  of  school  accommodation,  and  this  section 
gives  power  to  School  Boards  and  the  Board  of  Education  to  call 
upon  a  variety  of  public  functionaries  for  any  information  required. 

Section  38  deals  with  the  question  of  the  Transference  to  School 
Boards  of  existing  schools  erected  or  acquired  and  maintained  by  con- 
tributions for  the  promotion  of  education  The  General  Assembly 
and  Sessional  Schools,  Episcopalian  and  Free  Church  Schools,  &c. 
&c.,  may  be  given  as  examples.  Though  there  is  nothing  in  the  Act 
compelling  a  transfer  of  these  schools,  it  is  expected  that  they 
will  be  handed  over  in  large  numbers  to  the  School  Boards.  The 
School  Boards  have  power  to  accept  the  transference  of  such  schools, 
but  ihty  cannot  purchase  them.  The  transference  may  be  effected 
by  a  disposition  by  those  vested  with  the  title,  and  then  recorded. 
Xo  stamp  or  other  duty  is  required 


SCHOOLS. 

Parish  Schools  are  dealt  with  under  section  23.  In  regard  to 
these,  the  heritors  and  minister  are  to  be  superseded  by  the  School 
Boards  as  soon  as  they  are  elected ;  and 

Burgh  Schools  (section  24)  are  to  be  vested  in  the  School  Boards 
of  the  burghs,  and  the  Town  Councils,  or  other  authorities,  are  to 
be  superseded  accordingly. 

Section  40  contains  provisions  in  reference  to  livening  and 
Infant  schools,  the  former  for  scholars  above  thirteen,  and  the  latter 
for  children  under  seven  years  of  age.  Such  schools,  when  established 
and  kept  up  by  School  Boards,  are  to  be  considered  public  schools. 

Certified  Industrial  Schools  also  may  be  established  and  main- 
tained by  School  Boards,  with  consent  of  the  Board  of  Education 
{section  41). 

Section  62  contains  provisions  in  reference  to  higher-dass  public 
schools ;  notably  those  in  regard  to  the  qualifications  of  teachers,  the 
revenues,  fees,  and  examinations.  The  School  Board  of  any  burgh 
or  parish  may  resolve,  at  a  meeting  specially  called,  that  any  school 
under  its  charge  shall  be  deemed  a  higher-class  public  school  The 
whole  funds  and  revenues  of  a  higher-class  public  school  are  to  be 
administered  exclusively  for  the  purposes  thereof;  theftUl  amount 
of  the  fees  are  to  be  distributed  among  the  teachers  of  the  school  as 
the  School  Board  may  determine  (suh-section  3). 

It  may  be  observed  that  it  is  stated  in  section  66,  that  "  it  is 
not  the  duty*'  of  any  of  H.M/s  Inspectors  to  inquire  into'  any 
instruction  in  religious  subjects.  It  does  not  say  that  he  shall  not 
make  such  inquiry,  even  in  his  private  capacity,  but  simply  that 
if  he  does  it  will  be  work  outside  of  his  duty  as  Her  Majesty's 
Inspector.  He  must  take  care  not  to  examine  on  religious  subjects 
within  the  hours  set  apart  for  elementary  secular  instruction. 

VOL.  xvn.  NO.  cxcm. — jan.  1873.  b 
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COMPULSORY  CLAUSES. 

Under  section  69  parents  are  bound  to  provide  elementary 
secular  education  for  their  children  between  the  ages  of  five  and 
thirteen.  Although  the  speeches  of  certain  members  of  Committee 
of  the  House  of  Commons  implied  that  their  understanding  of  this 
section  was  that  the  children  were  to  be  kept  at  school  for  the 
whole  period  between  the  ages  of  five  and  thirteen,  the  Act  does 
not  so  express  it,  and  a  comparison  of  section  72  with  that  under 
consideration,  leads  to  the  inference  that  all  that  a  parent  is  bound 
under  the  Act  to  do  is  to  secure  an  elementary  education  to  his 
children,  sufficient  to  satisfy  Her  Majesty's  Inspectors,  between  the 
ages  of  five  and  thirteen. 

Any  one  who  after  due  warning  from  a  School  Board  continues  to 
employ  a  child  under  thirteen  who  has  not  attended  school,  and  is 
unable  to  read  and  write,  shall  be  deemed  to  undertake  the  duty  of  a 
parent  with  respect  to  such  child,  and  is  liable  to  be  proceeded  against 
if  he  fails  to  provide  it  with  an  elementary  education  (section  72). 

According  to  section  70  Defaulting  Parents  will  be  reported  to 
the  School  Boards  by  an  officer  appointed  for  the  purpose :  and  the 
School  Boards  may  (it  is  left  to  their  discretion)  summon  such 
parents  before  them,  and  may  certify  to  the  Procurator-Fiscal,  or  to 
some  other  person  appointed  by  the  School  Board,  that  the  parent 
has  been  failing  in  his  duty  to  his  children,  and  he  shall  prosecute 
him  before  the  SherifiF.  The  fine  =  20s.,  or  term  of  imprisonment  = 
fourteen  days. 

CONSCIENCE  CLAUSE. 

The  Conscience  Clause  {section  68)  provides  that  any  child  may 
be  withdrawn  by  his  parents  from  any  instruction  in  religion  and 
from  any  I'eligious  observance.  There  may  be  religious  instruction 
and  observance  at  the  beginning  or  end,  or,  at  the  beginning  arid 
end,  of  each  meeting  of  the  school  for  secular  elementary  instruction. 

The  children  need  not  be  withdrawn  from  the  school^  but  (where 
the  premises  admit  of  it)  only  from  that  part  of  it  in  which  said 
instruction  or  observance  is  going  on. 

Hie  Fees  {section  53)  in  public  elementary  schools  are  to  be  fixed 
by  the  School  Boards,  and  are  not  to  be  paid  to  the  teachers,  but  to 
the  treasurers  of  the  School  Boards.  They  form  part  of  the  "  School 
Fund."  If  the  School  Boards  see  fit,  they  have  power  to  hand  them 
over  to  the  teachers  of  the  schools  from  which  they  are  derived. 
In  the  case  of  a  higher-class  public  school  (such  as  the  High  School 
of  Edinburgh),  the  School  Board  must  distribute  the  full  amount  of 
the  fees  derived  from  it  among  the  masters  of  said  school,  as  said 
iSchool  Board  may  determine  {section  62,  sub-section  3). 

POWERS  OF  SCHOOL  BOARDS. 

The  Powers  of  School  Boards  are  large  as  well  as  numerous. 
A  few  of  the  principal  of  these  may  be  mentioned. 
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The  Power  to  impose  School-Bate  (section  44). — The  imposition, 
collection,  and  recovery  of  school-rate  is  to  be  effected,  as  a  general 
rule,  by  means  of  the  Poor-Law  machinery  existing  at  the  time.  Who- 
ever and  whatever  is  liable  in  poor-rates  is  equally  liable  in  school- 
rate,  and  whoever  and  whatever  is  exempt  fix>m  the  former  is  also 
exempt  from  the  latter. 

When  there  is  an  assessment  for  the  poor,  and  when  it  is  laid  half 
on  owners  and  half  on  occupiers,  that  assessment  is  to  be  the  measure 
for  the  school-rate,  which  the  parochial  board  will  lay  on,  assess,  and 
collect  along  with  the  poor-rates ;  but  when  there  is  no  assessment 
for  the  poor,  or  where  it  is  not  laid  half  on  owners  and  half  on 
occupiers,  then  school-rate  is  to  be  assessed  for  and  levied  directly  hy 
the  School  Board. 

The  Power  to  Borrow  is  contained  in  section  45.  School  Boards 
may  borrow  (with  consent  of  the  Board  of  Education)  on  the 
security  of  the  school  fund  and  school-rate,  with  the  view  of  build- 
ing or  enlarging  a  school-house.  School  Boards  cannot  delegate  the 
power  of  raising  money  to  managers  of  schools,  though  they 
may  invest  them  with  all  their  other  powers  {section  22). 

Section  23  invests  the  School  Boards  with  all  the  powers  which 
formerly  belonged  to  the  heritors  and  minister,  in  regard  to 
parish  schools  existing  at  the  passing  of  the  Act,  viz.,  6th  August 
1872;  and  in  the  case  of  hurgh  schools  {section  24)  the  School 
Boards  supersede  the  Town  Councils  or  other  authorities,  and  are 
invested  with  all  the  powers  which  belonged  to  the  latter.  School 
Boards  have  power  also— 
To  acquire  sites  for  schools  {section  37). 

To  buy  or  lease  all  schools  existing  at  6  th  August  1872,  except 

those  erected  or  acquired  and  maintained  by  subscription 

or  donation  {section  37). 

To  accept  the  transference  of  schools  existing  at  6th  August  1872, 

erected  or  acquired  and  maintained  by  subscriptions  or 

donations  {section  38). 

To  discontinue  or  change  the  sites  of  schools,  and  to  sell  land  or 

buildings  connected  with  schools  so  discontinued  {section  36). 

To  commit  the  management  of  any  school  under  their  charge 

to  managers  {section  22). 
To  fix  public  elementary  school  fees  {section  53). 
To  appoint  teachers  to  hold  office  during  their  pleasure,  and  to 

fix  their  salaries  {section  55). 
To  appoint  their  own  officers,  such  as  their  treasurer  {section  48), 
clerks   {section  52),  officers    to  report  defaulting  parents 
{section  70),  all  to  hold  offices  during  the  pleasure  of  the 
School  Board. 
To  summon  (though  this  is  left  to  the  discretion  of  School  Boards) 

defaulting  parents  and  have  them  prosecuted  {section  70). 
To  combine  (with  consent  of  the  Board  of  Education)  for  any 
purpose  relating  to  public  schools  {section  42). 
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To  detach  (with  consent  of  the  Sheriff)  parts  of  parishes,  and 
therewith  to  form  a  separate  school  district  (section  17). 

To  establish  Infant,  Evening,  (section  40),  and  Industrial  schools 
(section  41),  and  in  order  to  do  so  to  exercise  all  the 
powers  conferred  (by  section  37)  on  School  Boards  for  pro- 
viding schools. 

Parliamentary  Grants  (section  67)  may  be  made — 

1.  To  School  Boards*  for  the  public  schools  under  their  control. 

2.  To  the  managers  of  any  school  which  the  department  con- 

siders to  be  efficiently  contributing  to  the  secular  education 
of  the  district. 
This  section  provides  that  grants  shall  not  be  made  for — 

1.  Instruction  in  religion. 

2.  A  school  (not  being  a  public  one),  established  after  the  6th 

of  August  1872,  unless  the  department  is  satisfied  that  it  is 
specially  required. 

TEACHERS. 

Subject  to  the  provisions  contained  in  section  60,  teachers  in 
office  previotLS  to  the  6th  August  1872,  will  not  be  prejudiced  by 
any  of  the  provisions  of  the  Acts  (section  55). 

After  6th  August  1872,  the  right  to  appoint  teachers  of  public 
schools  is  with  the  School  Boards.  Any  vacancy  occurring  between 
that  date  and  the  election  of  a  School  Board  for  the  locality  can  be 
filled  up  only  temporarily  by  those  who,  under  the  old  law,  had 
the  right  of  appointment 

The  principal  teacher  in  a  public  school  must  now  be  the 
holder  of  a  certificate  of  competency,  or  he  must  have  qualifica- 
tions which  are,  under  section  56,  to  be  considered  equivalent. 

EEMOVAL  OF  TEACHER. 

A  teacher  appointed  previous  to  the  6th  of  August  1872  cannot 
be  summarily  dismissed  by  a  School  Board.  If  he  has  been 
guilty  of  improper  treatment  of  the  scholars,  the  School  Board 
may  lodge  a  complaint  with  the  Sheriff,  before  whom  the  teacher 
must  appear.  If  the  Sheriff  finds  the  complaint  proved,  he  shall 
deprive  the  teacher  of  his  office.    His  sentence  is  final 

If  a  School  Board  consider  any  teacher  incompetent  Q;r  insufficient 
they  may  require  a  special  report  on  said  teacher  and  his  school 
from  one  of  H.M.'s  Inspectors,  on  which,  if  they  see  cause,  they 
may  remove  him  from  office :  provided  that,  before  judgment,  the 
teacher  get  a  copy  of  such  report,  and  that  said  judgment  is  con- 
firmed by  the  Board  of  Education ;  provided  also  that  parish  teachers 
in  office  previous  to  6th  August  1872,  who  may  be  so  removed, 
shall  have  the  same  rights  to  retiring  allowances  as  they  had  under 
the  "Parochial  and  Burgh  Schoolmasters  Acts,  1861,"  in  the  case  of 
parish  teachers  dismissed  or  removed  from  office  (section  60). 
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RETIRING  ALLOWANCE. 

A  School  Board  may  permit  any  teacher  of  a  public  school  to 
Tesign  on  condition  of  receiving  a  retiiing  allowance. 

The  School  Board  may  assign  him  out  of  the  School  Fund  what 
allowance  they  think  fit.  Eights  to  such  allowances  under  the 
existing  law  must  be  recognised  in  the  case  of  those  appointed  under 
any  of  the  Acts  recited  in  the  preamble  (section  61).  The  recited 
Acts  are  repealed  (section  78).  J.  Tod. 


VALUED  POLICIES  IN  MAEINE  INSUEANCE. 

SiKCK  the  prohibition  of  wager  policies  by  19  Geo.  II.  c.  37,  the 
simplest  way  of  making  a  handsome  profit  out  of  the  loss  of  ships 
and  their  cargoes  has  been  by  means  of  valued  policies ;  and  it  is  a 
question  of  some  moment  whether  such  policies  should  not  be  made 
illegal  In  an  open  policy  the  assured  must  prove  the  actual  value 
of  the  subject  insured  in  the  event  of  loss ;  under  a  valued  policy  such 
proof  is  unnecessary,  because  the  policy  is  conclusive,  unless  there  be 
fraud.  But  where  a  loss  has  occurred,  it  is  extremely  difiicult  to  prove 
such  excessive  valuation  as  will  suffice  to  defeat  the  claim  under 
the  policy  on  the  ground  of  fraud.  Phillips  (s.  2080)  says,  "  That 
evidence  of  an  excessive  representation  of  the  value,  and  of  an  over- 
valuation of  the  subject,  is  admissible  as  a  ground  of  inference  of 
fraud  " — a  definition  so  vague  as  to  show  the  difficulty  of  the  proof 
undertaken  by  an  underwriter  defending,  himself  against  such  a 
claim.  The  illustrations  to  be  found  in  the  English  books,  of  cases 
where  such  defences  have  succeeded,  show  for  the  most  part  exorbi- 
tant and  glaring  over-valuation,  supported  by  other  circumstances 
of  fraud,  and  cannot  be  said  to  afford  much  encouragement  to  state 
a  defence  of  fraud  in  ordinary  circumstances. 

Apart  however  from  fraud,  it  must  be  observed  that  the  character 
of  a  contract  of  marine  insurance  as  a  contract  of  indemnity,  is 
clianged  as  soon  as  a  fixed  value  is  put  upon  the  subject'  insured.  In 
Barker  v.  Janson,  L.  R,  3  C.  P.  305,  37  L  J.  C.  P.  105,  it  was  argued 
that  a  valuation  ought  not  to  stand  if  it  does  not  carry  out  the  in- 
tention of  parties,  and  Arnould  and  Benecke  were  quoted  for  opin- 
ions that  the  question  of  value  might  be  re-opened  in  case  of 
enomious  over-valuation,  even  apart  from  fraud.  In  that  case  a 
ship  was  insured  at  a  certain  value,  in  ignorance  of  an  accident  that 
had  befallen  her,  on  account  of  which  the  underwriters  asked  an 
abatement  in  respect  that  her  value  had  been  greatly  deteriorated. 
Mr.  Justice  Willes  said,  "  I  never  heard  of  underwriters  claiming 
such  a  deduction,  nor  can  I  see  that  it  would  be  equitable,  because 
it  would  be  contrary  to  the  contract."  Had  it  been  an  open  policy, 
the  underwriters  could  not  have  been  asked  to  pay  more  than  the  ship 
wa9  wprtb  in  her  9tate  of  repair  at  the  time  of  the  insurance.    *'  A 
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mistake/'  added  the  learned  Judge,  "  to  entitle  the  parties  to  reopen 
contract  of  valuation,  must  be  such  as  would  entitle  the  parties  to 
proceed  in  equity  for  relief.  It  must  have  been  a  mistake  of  both 
parties  in  respect  of  something  which  was  material  to  the  contract." 
Mi.  Justice  Willes  declined  to  grant  the  rule  in  Barker  v.  Jansan, 
because  Irving  v.  Manning  (1  H.  L  287)  had  settled  that  such  poli- 
cies were  legal,  and  he  did  not  wish  to  cast  any  doubt  on  the  law 
80  laid  down.  He  did  not  therefore  decide  the  case  on  the  ground 
that  it  was  expedient  that  valued  policies  should  be  conclusive. 

In  Tlie  North  of  England  Iron  Steamship  Insurance  Association  v. 
Armstrong,  L.  E.,  5  Q.  B.  244 ;  39  L.  J.,  Q.  B.  81,  a  ship  valued  at 
£6000,  but  really  worth  £9000,  was  run  down  by  another  and  lost, 
and  the  underwriters  paid  a  total  loss.  Subsequently,  in  the  Court 
of  Admiralty,  £5000  was  recovered  as  damages  against  the  ship 
which  had  run  down  the  ship  insured.  The  owners  of  the  latter 
claimed  £3000  to  make  up  the  full  value  of  the  lost  ship,  but  it  was 
determined  that  they  were  precluded  by  their  valuation.  It  was 
strongly  contended  that  the  valuation  was  only  an  estoppel  in  an 
action  on  the  policy,  and  could  not  prevent  the  owners  from  recoup- 
ing their  entire  loss  from  another  source.  The  Lord  Chief  Justice 
says,  however,  in  giving  judgment  for  the  underwriters :  "  I  ground 
my  judgment  upon  the  general  proposition  that  where  the  value  of 
a  thing  is  stated  in  the  policy  in  a  manner  to  be  conclusive  between 
the  two  parties,  the  insurer  and  the  insured,  as  regards  the  value, 
then,  in  respect  of  all  rights  and  obligations  which  arise  upon  the 
policy  of  insurance,  the  parties  are  estopped  between  one  another 
from  disputing  the  value  of  the  thing  as  stated  in  the  policy." 
And  his  Lordship  remarked  that  "where  the  policy  is  an  open  policy, 
and  simply  a  policy  of  indemnity  as  to  the  actual  value  of  the  vessel, 
no  diflSculty  would  arise  in  such  a  case  as  this.  It  is  only  because 
it  is  a  valued  policy  that  these  difficulties  present  themselves." 

A  case  recently  decided  in  the  Exchequer  Chamber,  The  African 
Company  v.  Harper,  affords  another  illustration  of  the  diffi- 
culties which  this  rule  introduces  into  commercial  affairs.  The 
African  Company  carry  on  a  trade  with  Africa,  chiefly  by  means  of 
barter.  The  value  of  the  return  cargoes  is  extremely  fluctuating  and 
imcertain,  and  therefore  the  company  effects  valued  policies  covering 
"  the  round" — that  is,  the  voyage  out  and  home,  taking  as  the  basis 
the  value  of  the  outward  cargo.  Early  in  1869  they  effected  a 
policy  in  this  way  upon  ship  and  cargo,  valued  at  £13,000,  out  and 
home,  for  twelve  months  from  the  time  of  sailing  from  Liverpool, 
provided  that  if  the  voyage  lasted  longer  than  twelve  months  the 
insurance  should  be  continued,  and,  if  it  lasted  a  shorter  time,  pre- 
mium should  be  returned.  The  vessel  sailed  in  July  1869,  and  on 
the  29th  Septeinber  arrived  on  the  coast  of  Africa,  and  she  dis- 
charged her  outward  cargo.  Eariy  in  November  she  loaded  a  home- 
ward cargo,  partly  of  palm  oil,  coffee,  and  gum,  and  partly  of  ivory 
to  the  value  of  £3000,  stowed  in  the  cabin.    Before  leaving  Africa, 
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the  ivory,  the  most  valuable  portion  of  the  cargo,  was  taken  out  to 
be  sent  home  by  a  faster  vessel.  The  vessel  sailed  on  her  home- 
ward voyage  with  a  full  and  complete  cargo,  the  value  of  which  did 
not  exceed  £3500.  She  encountered  a  tornado  and  severe  storm, 
and  sprang  a  leak,  which  made  it  necessary  to  beach  her  on  a 
desert  island,  named  Annabona,  where  there  were  no  means  of 
repair.  Notice  of  abandonment  was  given  to  the  underwriters,  and 
the  ship  and  cargo,  the  cargo  being  spoilt  by  the  water,  were  sold 
for  £95,  less  £40,  the  expenses. 

The  owners  claimed  as  for  a  total  loss,  and  the  underwriters  dis- 
puted the  claim,  contending  that  it  was  a  case  of  suspicion,  the  ship 
and  cargo  being  insured  for  £13,000,  and  sold  for  £45.  The  Lord 
Chief  Justice  however  said,  "  That  is  the  underwriters'  way  of  stating 
it  But  they  chose  to  take  an  insurance  on  a  ship  and  cargo 
valued  at  so  mnch,  and  it  is  their  fault  if  it  turus  out  that  they  were 
overvalued.  No  doubt  these  valued  policies  afford  an  encourage- 
ment to  fraud,  but  where  there  is  no  fraud  proved  the  underwriters 
cannot  reopen  the  valuations,  and  they  must  sufler."  The  argument 
that  the  cargo  was  not  such  as  was  contemplated  was  met  by  the 
observation  that  no  cargo  was  specified,  the  policy  in  this  respect 
being  quite  open  and  general. 

The  Court  made  some  strong  remarks  on  "  valued  policies  "  in 
general  The  Lord  Chief  Justice  said,  that  he  should  be  glad  to 
have  the  power  of  putting  a  stop  to  such  policies  altogether,  and 
referred,  like  Mr.  Justice  Willes  in  Barker  v.  Janson^  to  the  case  of 
Inring  v.  Manning,  in  the  House  of  Lords,  as  establishing  the  doctrine 
that  on  a  valued  policy  the  valuation  could  not  be  disputed  except 
in  case  of  fraud.  The  Judges  concurred  in  recommending  under- 
writers not  to  underwrite  such  policies  ;  upon  which  the  Uconamid 
remarks  that  "  so  long  as  the  competition  for  business  is  what  it  is 
among  underwriters,  we  doubt  if  the  advice  will  be  much  heeded. 
The  agreement  to  sign  such  policies  by  the  underwriters  is  for  the 
convenience  of  the  merchants,  and  is  only  another  form  of  the  main 
evil  of  the  trade  at  present — ^an  excessively  low  premium," 
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UL — SET-OFF. 

We  have  seen  two  great  hardships  which  many  policy-holders  in 
the  Albert-  have  bad  to  sufler,  in  addition  to  the  mere  insolvency  of 
the  concern,  resulting  from  causes  which  they  could  not  control. 
In  the  first  place,  they  are  left  unassured,  and  they  must  just  apply 
their  dividends  in  making  as  good  a  bargain  as  possible  with  some 
other  Company.  But  this  process  is  impossible  or  difiicult  to  some, 
and  therefore  unjust,  in  the  distributive  sense,  to  alL  Secondly, 
many  of  them  find  that  the  substantial  security,  in  which  they 
originally  invested,  has  been  without  their  assent,  in  some  cases 
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without  their  knowledge,  entirely  dissipated  by  the  process  of 
amalgamation.  We  have  now  to  observe  that  the  ordinary  right  of 
retention,  or  set-off,  as  it  is  called  in  English  Law,  has  been  denied 
to  many  of  these  unfortunate  policy-holders.  In  other  words, 
the  arbitrator  has  ordered  the  payment  of  loans  and  other  debts 
due  by  policy-holders,  without  any  deduction  for  the  amounts 
claimed  upon  the  policies  held  in  security  or  for  the  dividends  upon 
these  amounts.  The  harshness  of  this  rule  is  shown  in  the  fact  that 
many  policies  are  merely  taken  out  as  securities  for  loans,  this  being 
frequently  made  a  concUtion  of  the  advance  by  the  Assurance  Com- 
pany. Accordingly,  in  very  many  cases  where  premiums  and  interest 
had  been  paid  together  for  a  period  of  years,  the  borrowers  ceased  to 
pay  interest,  and  also  allowed  the  poHcy  to  lapse,  it  being  tacitly 
understood  that  the  office  should  repay  itself  out  of  the  surrender 
value  of  the  policy.  The  best  proof  that  such  was  the  tacit  under- 
standing lay  in  the  fact  that  the  office  did  not  sue  for  the  principal 
or  demand  payment  of  interest.  Nevertheless  the  arbitrator  has 
ordered  payment  of  such  loans  to  the  Albert  case,  although  the  debtor 
has  irretrievably  lost  the  fund  which  both  parties  intended  should 
secure  the  payment.  This  practice  was  common  in  the  loan  busi- 
ness of  certain  Assurance  Companies.  The  inaction  of  the  creditor 
seems  unintelligible,  except  on  the  assumption  that  payment  had 
been  operated  out  of  the  premiums  paid  under  the  policy,  and 
perhaps  in  Scotland  an  implied  discharge  might  be  inferred  from 
the  repeated  failures  to  ask  payment  of  interest,  which  was  by 
memorandum  expressly  made  payable  along  with  premium.  But 
certainly  the  rule  requiring  a  written  discharge  is  most  wholesome. 
It  will  be  impressed  with  woful  significance  upon  the  minds  of  the 
Albert  debtors. 

The  principle  that  set-off  obtains  only  between  mutual  debts 
which  are  liquid,  has  xmdergone  some  modification,  even  as  between 
solvent  parties,  both  in  England  and  Scotland.  Although  here  there 
is  no  statutory  authority  for  any  departure  from  the  most  rigid 
principle.  The  Scotch  Act  of  1592,  c.  41,  is  held  not  to  exclude  the 
equitable  right  which  a  defender  has  to  a  short  delay  in  order  to 
liquidate  his  debt;  and  there  is  no  room  for  inferring  any  such 
exclusion  from  the  terms  of  the  English  Act  8  Geo.  II.  c.  24.  It  is 
true  this  modified  rule  applies  only  to  present  debts,  or  debts  actually 
due  but  not  liquid.  Tlie  usual  test  employed  in  England  to  ascertain 
whether  a  debt  may  be  set  off  is  to  ask  whether  at  the  date  of  the 
demand  an  action  could  be  raised  to  recover  the  debt.  But,  if  the 
debt  becomes  due  at  any  time  before  payment,  it  may  be  set  off* 
without  reference  to  the  date  of  the  creditor's  demand.  Further, 
where  parties  have  by  agreement  between  themselves  fixed  and 
ascertained  the  amount  of  damages  to  be  recovered,  and  the  sum 
so  fixed  is  in  principle  liquidated  damages,  and  not  in  the  nature 
of  a  penalty,  it  may  form  the  subject  of  set  off  under  the  Statutes 
)Addi$on  on  Contracts).    But,  in  cases  of  bankruptcy,  as  aU  the 
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Statutes  show  that  a  creditor  is  entitled  to  prove,  or  have  valued,  a 
debt  which  is  future,  or  even  contingent,  so  also  it  is  the  common 
law  and  common  sense  of  the  matter  that  he  is  entitled  to  set  off  the 
value  of  that  contingent  claim  against  the  demand  of  a  trustee  or 
liquidator  for  a  liquid  deht  presently  due  to  the  bankrupt  He  is 
entitled  not  merely  to  deduct  from  his  debt  the  dividend  which  the 
estate  might  have  paid  upon  his  valued  claim,  but  he  is  entitled  to 
satisfy  his  claim  out  of  his  debt.  In  fact,  the  two  unilateral  con- 
tracts make  a  bilateral ;  and  either  party  is  entitled  to  withhold 
performance  to  the  extent  to  which  performance  is  withheld  on 
the  other  side.  As  Professor  Bell  says  in  his  Commentaries :  "  The 
immediate  necessity  for  payment  of  the  liquid  debt  is  taken  away 
by  the  bankruptcy;  and  there  is  no  impediment  to  the  equity 
which  holds  the  one  debt  an  extinction  of  the  other."  The  rule  in 
English  bankruptcy  is,  that  generally  every  claim,  which  is  admiss- 
ible to  proof  against  the  estate,  is  also  pleadable  in  compensation ; 
but  there  are  also  claims,  e.g,  those  arising  ex  delicto,  which  though 
not  proveable  under  the  commission  of  bankruptcy,  may  be  pleaded 
by  way  of  set-off.  It  is  true  that  certain  claims  which  are  admitted 
to  proof  are  not  pleadable  in  compensation:  but  the  "mutual 
credit "  clause  which  occurs  in  every  English  Bankruptcy  Statute 
authorizes  a  debt  not  due  or  payable  to  be  set  off  against  one  that 
is.  All  these  debts  admitted  to  compensation  are  held  to  have 
been  due  at  the  date  of  the  petition  in  bankruptcy. 

Before  examining  particular  cases,  let  us  inquire  what  is  there 
in  the  nature  of  a  claim  to  have  a  value  set  upon  a  life  policy  of 
assurance  current  at  the  date  of  a  winding-up  order  inconsistent 
with  the  rule  of  law  above  stated  ?  The  debt  no  doubt  becomes 
due  only  on  the  death  of  the  assured,  and  it  is  contingent  on  the 
payment  of  premiums  by  the  assured.  But  it  has  already  been 
decided  that  the  claim  is  one  to  be  valued  under  the  158th  section 
of  The  Companies  Act,  1862 ;  and  when  the  claim  is  made,  its 
value  is  fixed  mathematically.  It  is  not  therefore  a  claim  for 
unUquidated  damages,  although  it  is  a  claim  the  arithmetical 
amount  of  which  requires  to  be  calculated  in  terms  of  a  legal 
formula  supplied  by  Statute,  which  is  one  and  the  same  for  all 
claims  of  that  nature.  It  requires  no  proof  beyond  the  terms  of 
the  contract,  nor  is  any  account  taken  of  special  circumstances. 
"  The  necessity  for  a  valuation  of  these  claims  against  the  company 
arises  from  this  fact,  that  all  the  property  of  the  company  is  under 
the  winding-up  order  handed  over  for  equal  distribution  among  its 
creditors.  Of  those  creditors  annuitants  and  holders  of  policies  are 
some,  and  the  necessity  of  making  an  equal  distribution  of  the 
assets  of  the  insolvent  company  renders  necessary  also  a  valuation 
of  these  claims.  The  Legislature  has  determined,  and  in  aJl  insolv- 
encies the  same  rule  appUes,  that  in  the  course  of  the  administration 
of  the  estate  of  an  insolvent  company  these  debts  shall  be  valued ; 
they  must  be  valued ;  you  could  not  withhold  out  of  the  assets  of 
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the  company  a  large  sum  of  money  and  keep  it  invested  or  in 
suspense  to  answer  the  claims  when  they  arise.  You  must  have  a 
present  value  put  on  these  future  claims,  and  that  present  value 
represents  the  sum  for  which  the  claimant  will  be  entitled  to  rank 
among  the  rest  of  the  creditors"  (Lord  Westbury,  in  European 
Assurance  Arbitration).  In  fact,  such  claims  are  liquidated  either 
by  consent  of  parties  or  by  operation  of  law  through  the  machinery 
of  a  statutory  arbitration,  and  they  might  therefore  fall  under  the 
rule  of  common  law  we  have  mentioned,  which  permits  even  damages 
liquidated  by  consent  to  be  set  off.  But  the  winding-up  of  the  Albert 
was  under  the  Companies  Act,  1862,  which  may  be  regarded  either 
(1.)  as  an  additional  machinery  for  the  collection  of  assets  and  pay- 
ment of  liabilities  in  cases  of  insolvency,  which  does  not  supersede 
or  interfere  with  the  ordinary  rules  of  common  law  when  they 
apply ;  or  (2.)  as  a  substituted  machinery  for  these  purposes,  which 
excludes  the  common  law  in  so  far  as  it  is  not  re-enacted.  Accord- 
ing to  the  first  view,  the  question  is.  Does  the  Act  exclude  set-off  ? 
according  to  the  second.  Does  the  Act  prescribe  set-off  ?  It  had 
been  established  by  the  case  of  Anderson  in  re  Agra  and  Masterman 
(L.  R  3  Eq.  337),  that  the  right  of  set-off  is  not  interfered  with  by 
a  winding-up  order.  Before  the  order  an  acceptance  of  the  Bank 
held  by  Anderson  was  overdue,  and  shortly  after  the  order  a  bill  by 
Anderson  which  was  indorsed  to  the  Bank  became  due.  Anderson 
pled  set-off  successfully,  although  it  was  suggested  that  debtors  of 
the  Bank,  by  going  into  the  market  and  buying  the  Bank's  accept- 
ances, might  in  this  way  pay  themselves  in  full  The  Vice-Chancellor 
(W.  P.  Wood)  apparently  considered  that  in  a  winding-up,  set-off 
was  admissible  to  a  greater  extent  than  in  a  bankruptcy.  "  Although 
all  the  property  of  a  company  being  wound  up  is  vested  in  the 
official  liquidators,  its  position  as  to  suits  and  actions  is  kept 
unaltered,  and  it  may  be  dealt  with  just  as  if  no  stoppage  had 
occurred,  and  no  liquidation  were  in  progress.  That  being  so,  I 
see  nothing  to  interfere  with  the  ordinary  rights  of  the  parties  in 
cases  of  this  description."  Again,  in  the  leading  case  of  Grissell  (L. 
E.  1  Ch.  App.  528),  it  seemed  to  be  the  opinion  of  the  Court  that 
the  law  of  partnership  was  to  be  applied  in  a  winding-up  so  far  as 
it  was  not  excluded  by  the  Act.  Grissell,  being  a  contributory  to  a 
company  limited  by  shares,  tried  to  compensate  a  call  with  an 
independent  debt  due  by  the  company.  He  failed  in  this,  but  the 
101st  section  of  the  Companies  Act,  1862,  was  not  sufficient  for  the 
decision.  That  section  says  indeed  that  an  independent  debt  may 
be  set  off  by  a  contributory  to  an  unlimited  company;  but  the 
Court,  though  pressed  by  the  argument  that  this  confiscation  takes 
away  the  limited  liability  of  the  concern,  proceeded  on  the  principle 
that  a  partner  is  not  to  have  his  debt  settled  till  the  creditors  are 
all  paid.^'  But»  secondly,  is  set-off,  except  between  contributories 
and  the  company  in  liquidation,  inconsistent  with  the  terms  of  the 

^  See  per  Mellish,  L.J.,  in  Gray  y.  Seckham,  L.  B.  vU.  Ch.  App.  6S6. 
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Act  of  1862  ?  If  it  were  necessary  to  search  for  words,  we  think 
the  159th  and  160th  sections  would  be  sufficient :  for  the  one  gives 
power  to  the  official  liquidator  to  compromise  with  persons  claim- 
ing to  be  creditors,  or  alleging  themselves  to  have  any  claim,  present 
or  future,  certain  or  contingent,  ascertained  or  sounding  only  in 
damages,  against  the  company,  and  the  other  confers  a  similar 
power  to  compromiBe  all  debts,  and  liabilities  capable  of  resulting  in 
debts,  supposed  to  exist  between  the  company  and  every  person 
apprehending  liability  to  the  company,  and  to  discharge  all  such 
debts,  whatever  their  nature.  Now,  all  Lord  Cairns  can  find  in  the 
Act  to  prohibit  the  exercise  of  his  equitable  power  as  arbitrator  is, 
1st,  the  98th  section,  which  directs  the  assets  to  be  collected  and 
apphed  in  discharge  of  the  liabilities ;  and  2d,  the  153d  section, 
wliich  voids  all  dispositions  and  transfers  and  alterations  in  the 
status  of  members  after  the  commencement  of  the  winding-up. 
The  joint  operation  of  these  two  sections,  he  says,  is  to  fix  a  trust 
upon  all  assets,  viz.,  that,  being  collected,  they  shall  be  applied  in 
discharge  of  liabilities.  The  latter  section  seems  to  relate  to  ques- 
tions with  shareholders;  but  even  construed  as  Lord  Cairns  has 
construed  it,  it  seems  to  leave  matters  as  they  were,  for,  if  there  is 
compensation,  the  asset  can  be  nothing  more  than  the  excess  of  the 
company  debt  over  the  debtor's  claim :  or  the  set-oflf  might  be 
viewed  as  the  discharge  of  a  liability  by  applying  the  assets  so  as 
to  save  the  right  of  a  preferential  creditor.  But  the  arbitrator  con- 
siders that  this  result  is  inequitable.  "  There  being  no  debt  actually 
due  and  payable  at  the  time  of  the  winding-up,  it  would  appear 
contrary  to  what  one  would  expect  to  be  the  provision,  that  from 
the  accident  of  a  debtor  to  the  company  having  a  claim  against  the 
company  to  mature  after  the  winding-up,  that  debtor  should  be  in 
a  better  position  than  any  other  debtor  to  the  company,  and  should 
have  through  the  medium  of  his  debt  a  security  for  his  claim 
against  the  company  maturing  after  the  winding-up.*'  It  is  not 
obvious  from  this  whether  the  iniquity  consists  in  a  debtor  being 
able  out  of  his  own  debt  to  pay  himself  in  full  what  his  creditor 
owes  him,  or  in  a  debtor  trying  to  do  this  with  what  his  creditor 
owes  him,  but  is  not  bound  to  pay  for  three  months.  For  it  will 
be  observed  that  the  "  immature  claim"  includes  not  only  claims 
for  valuation  on  current  policies,  but  sums  due  on  policies  by  death 
which  do  not  in  terms  of  the  contract  become  payable  till  after  the 
commencement  of  the  winding-up,  though  the  claim  was  admitted 
liefore.  Nay,  his  Lordship's  equity  would  cover  the  case  of  an 
acceptance  falling  due  the  day  after  the  winding-up ;  it  was  not  a 
debt  in  the  sense  of  being  actually  payabla  But,  unless  it  were 
acquired  in  mala  fide  at  a  nomiujd  value,  that  bill  would  be  surely 
within  the  case  of  Anderson. 

Besides,  it  is  rather  late  to  discuss  the  policy  of  the  "Bankrupt 
Iaws.  There  is  nothing  inconsistent  between  an  equitable  division 
of  assets  and  the  debtor's  right  of  retention.    It  is  also  to  be  con< 
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sidered  that  by  the  arbitrator's  proceedings,  the  debtor  is  prevented 
from  raising  an  action  to  constitute  and  liquidate  his  claim.  Now, 
if  the  company,  being  solvent,  had  refused  to  renew  the  debtor's 
policy,  his  right  of  action  arises ;  and  had  he  sued  them  for  breach 
of  contract,  they  might  have  set  off  liis  debt  Insolvency  has 
hitherto  been  supposed  to  extend  the  right  of  compensation. 

If  any  doubt  arose  on  the  Companies  Act,  1862,  it  would  have 
been  most  proper  to  follow  the  analogies  of  bankruptcy.  For  upon 
what  grounds  does  the  general  Act  of  1862  authorize  the  winding- 
up  of  a  company  ?  The  only  consideration  mentioned  in  the  199th 
section,  and  applicable  to  the  case  of  the  Albert,  is  "  whenever  it 
is  proved  to  the  satisfaction  of  the  Court  that  the  Company  is  un- 
able to  pay  its  debts."  Now  this  was  a  deficiency  estimated  as 
actually  existing,  not  merely  a  prospective  insolvency  on  the 
assumption  that  the  business  would  be  carried  on. 

We  shall  now  briefly  illustrate  the  consequences  which  have 
followed  from  the  arbitrator  refusing  to  extend  the  principle  of  re- 
tention to  the  case  of  a  claim  upon  a  policy  current  at  the  date  of 
winding-up,  or  a  policy  on  which  the  ordinary  claim  for  the  sum 
assured  has  been  admitted  or  adjusted  less  than  three  months 
before  the  winding-up. 

(1.)  Bourne's  Case, — Bourne  had  a  loan  from  the  Medical  Assur- 
ance Company  on  the  security  of  his  policy.  There  was  no  nova- 
tion by  Bourne  when  the  Medical  and  the  Albert  amalgamated ; 
and  he  claimed  to  set  off  the  value  of  his  policy  against  the  re- 
payment of  the  loan.  He  also  pled  that  the  mortgagees  were  not  en- 
titled to  payment  on  delivering  back  the  policy,  for  by  their  actings 
the  policy  had  greatly  deteriorated  in  value.  Bourne  might  have 
declined  further  payment  of  premiums,  which  would  have  destroyed 
the  security.  Lord  Cairns  held  that  the  transferor  company  was  in 
no  way  responsible  for  the  solvency  of  the  transferee,  and  that  on 
denuding  of  the  policy  the  creditor  was  entitled  to  repayment  of 
the  loan. 

(2.)  Simla  Bank  Case. — Here  the  Bank  held  a  deposit  consisting 
of  a  percentage  on  the  Indian  premiums  of  the  Albert,  and  also  the 
balance  on  a  floating  account  with  the  Albert.  Lord  Cairns  refused 
to  recognise  this  deposit  as  a  mortgage  for  payment  of  the  policies, 
for  that  an'angement  would  make  an  agency  a  separate  insurance 
business;  therefore  the  question  of  set-off  arose  with  regard  to 
policies  where  the  person  assured  was  dead  and  the  claim  admitted, 
but  in  terms  of  the  usual  condition  in  the  policy  the  money  was 
not  payable  for  a  certain  period  after  the  proof  of  death  had  been 
satisfied.  It  had  previously  been  held  by  the  Court  of  Chancery 
that  no  preference  on  the  assets  could  be  given  to  policies  in  this 
position,  although  the  loss  was  incurred  before  the  winding-up. 
But  Lord  Cairns  held  this  admitted  debt  of  certain  amount  must 
not  enter  into  compensation  because  the  term  of  payment  was 
postponed. 
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(3.)  Parlbys  Case. — Parlby  borrowed  a  small  sum  on  his  policy,  and 
bound  himself  to  pay  interest  along  with  premiums,  the  policy  to 
become  void  if  Parlby  assigned  it,  or  if  the  interest  was  not  paid. 
It  was  also  agreed  that  the  Company  might  retain  the  amount  of  the 
loan  out  of  the  sum  in  the  policy.  Lord  Cairns  held  that  this  was  an 
ordinary  loan,  and  not  an  advance  of  the  surrender  value  of  the  policy 
payable  on  the  policy-holder's  death.  But  he  would  not  allow 
Parlby's  claim  to  be  set  off,  for  his  right  was  "  not  a  liquidated  sum 
due  from  the  Company  as  a  matter  of  right  at  the  time  of  winding 
up,  not  damages  due  from  the  Company,  unliquidated  in  the  first 
instance,  and  to  be  liquidated  by  an  action,  but  his  right  against  the 
Company  is  to  apply  to  the  Court  to  put  a  just  estimate  as  at  the 
date  of  the  winding  up,  as  far  as  is  possible,  upon  that  claim,  which 
has  not  matured,  but  which  at  some  future  time  he  may  have  against 
the  Company."  It  is  a  sii^gular  mode  of  reasoning  for  an  arbitrator 
to  adopt  "  This  rule  of  justice  is  in  the  Bankruptcy  Statutes :  it 
is  not  in  the  Companies  Act,  1862 :  it  is  unknown  to  common  law : 
therefore  I  can't  apply  it."  We  have  endeavoured  to  show  that 
here  the  analogy  of  bankruptcy  should  be  followed ;  that  the  Common 
Law  does  recognise  compensation  of  a  claim  liquidated  by  consent ; 
and  that  if  it  does  so,  the  Act  of  1862  does  not  exclude  it. 

(4.)  Delhi  Bank  Case. — ^Here  the  Bank  owed  the  Albert  a  balance 
on  account,  and  had  right  to  two  policies.  One  life  died  before,  the 
other  after,  the  winding-up :  but  the  periods  of  three  months  expired 
in  both  cases  before  any  demand  was  made  by  the  liquidators.  It 
was  argued  that  the  point  of  time  to  be  considered  with  reference  to 
set-off  was  not  the  date  of  the  winding-up,  but  of  the  enforcement 
or  adjustment  of  the  claim.  Lord  Cairns  held  that  such  set-off  was 
not  provided  for  by  the  Act  of  1862,  and  that  the  Act,  by  giving 
him  a  power  (section  100)  to  order  the  Bank  to  pay  without  being 
sued,  took  away  any  plea  of  compensation  that  might  exist  at 
Common  Law.  There  is,  according  to  the  arbitrator,  no  set-off, 
except  under  special  statutes,  if  you  cannot  plead  a  debt  that  had 
arisen  before  the  time  of  action  brought. 

It  is  hardly  necessary  to  add,  that  what  we  have  said  above  re- 
lates to  a  proprietary,  and  not  to  a  mutual,  assurance  company. 

W.  C.  S. 


THE  PRESENT  CONDITION  of  the  ADVOCATES'  LIBEAEY 

We  make  no  apology  for  laying  before  our  readers  these  remarks 
on  the  present  condition  of  the  Advocates'  Library.  It  has  long 
occupied  as  nearly  as  possible  the  position  of  a  National  Lib- 
rary for  Scotland ;  and  both  the  character  of  the  collection  and  the 
Uberality  with  which  access  to  it  has  at  all  times  been  granted  to 
students,  give  it  very  considerable  claims  to  the  attention  of  the 
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public.  There  is  no  library  in  Scotland  which  contains  so  valuable 
and  extensive  a  collection  of  books  and  manuscripts ;  and  there  is 
none  which  affords  greater  facilities  for  consultation.  The  Faculty- 
have  all  along  taken  the  creditable  course  of  rendering  it  as  freely 
accessible  as  possible  to  students  of  every  class,-  so  as  to  supply  as 
much  as  possible  the  want  of  a  public  library  of  consultation  ;  and 
it  ought  therefore  to  be  a  matter  of  general  concern  to  every  one 
who  is  interested  in  literary  work,  if  it  should  fail  to  keep  up  with 
the  wants  of  the  present  day.  Dr.  William  Chambers  in  a  letter 
to  the  Edinburgh  Town  Council  in  1868,  stated  that  if  the  Advo- 
cates' Library  should  be  closed  for  public  investigation,  his  firm 
would  probably  have  to  remove  to  London.  The  statement  may 
have  been  extreme,  but  it  illustrates  pretty  fairly  the  extent  and 
value  of  the  assistance  which  has  been  rendered  by  the  Library  to 
the  literary  public  of  Scotland.  We  need  scarcely  remind  those 
members  of  the  legal  profession  who  take  any  interest  in  the  theory 
and  history  as  well  as  in  the  practice  of  the  law,  that  to  them  the 
matter  is  peculiarly  interesting,  as  there  is  no  other  collection  in 
Scotland  which  contains  anything  like  suflRcient  material  for  the 
student  of  historical  or  theoretical  jurisprudence. 

Such  being  the  position  of  the  Library,  it  is  a  matter  of  interest 
not  merely  to  its  proprietors  but  to  the  public,  to  inquire  how  far 
it  is  keeping  up  with  the  wants  of  the  present  time.  And  if  it  should 
be  found  to  be  in  any  way  seriously  defective,  it  is  important  to  the 
public,  as  well  as  to  the  Faculty,  that  its  necessary  wants  should  be 
supplied. 

It  is  well  known  that  for  many  years  intermittent  discussions 
have  taken  place  as  to  the  possibility  of  instituting  a  public  library 
for  Scotland,  by  taking  advantage  of  the  great  stores  of  valuable 
books  possessed  by  various  semi-public  bodies  in  Edinburgh,  and 
making  them  available  for  public  use,  after  the  fashion  of  the 
British  Museum.  But  these  schemes  have  never  hitherto  assumed 
any  practical  shape,  partly  from  the  natural  difficulty  of  making 
arrangements  with  the  existing  proprietors,  and  partly,  we  may  sur- 
mise, from  the  fact  that  any  such  institution,  to  be  successful,  or 
even  creditable,  would  require  a  considerable  money  grant,  which 
for  such  purposes  cannot  easily  be  procured  for  Scotland.  It  would 
seem  therefore  more  prudent  and  practicable  to  do  what  can  be 
done  to  improve  the  existing  arrangements,  and  let  greater  schemes 
sleep  until  some  more  favourable  conjuncture.  But  we  would  re- 
mind all  those  who  feel  exclusively  interested  in  the  institution  of 
a  great  Scotch  public  library,  that  the  Advocates*  Library  alone  can 
furnish  the  basis  of  such  an  institution.  No  other  collection  could 
supply  for  Scotland  the  material  that  is  contained  in  it,  and  there- 
fore, even  apart  from  all  consideration  of  the  existing  public  use  of 
the  Library,  it  may  be  worth  their  while  to  assist  in  putting  it  into 
a  better  condition. 

It  ought  to  be  carefully  kept  in  view  in  all  discussions  on 
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this  subject,  that  a  public  library,  as  the  word  is  loosely  used, 
may  mean  two  distinct  things.  It  may  be  a  library  for  the  use  of 
ordinary  readers,  or  it  may  be  a  library  of  research.  Its  frequenters 
may  go  there  either  simply  to  amuse  or  enlighten  themselves,  or 
with  a  more  or  less  mistaken  purpose  of  amusing  or  enlighteniug 
the  world  at  large.  A  library  for  the  former  purpose  may  be  col- 
lected at  any  time,  and  with  no  particular  difficulty ;  to  collect  a 
library  of  research  is  a  work  of  immense  time  and  trouble.  The 
former  is  a  matter  which  only  concerns  the  inhabitants  of  the  im- 
mediate neighbourhood,  and  ought  to  be  paid  for  out  of  local  means. 
A  national  Hbrary  of  research,  on  the  other  hand,  is  established  in 
the  interest  of  the  whole  students  of  the  country,  and  ought  to  be 
supported  from  a  central  fund. 

Now,  if  the  Advocates*  Library  be  properly  managed  and  freely 
supplied  with  books,  we  see  no  reason  why  it  should  not  for  long 
continue  to  discharge  the  function  of  a  national  library  of  research. 
We  have  never  heard  the  management  of  the  Faculty  impeached, 
and  we  believe  that  the  students  who  resort  to  it  are  well  satisfied 
with  the  facilities  afforded  them  ;  but  the  supply  of  books  stands  in 
a  very  different  position.  The  case  stands  thus : — The  oldest  and 
most  valuable  portion  of  the  Library  consists  of  books  bequeathed 
by  members  of  the  Faculty,  or  purchased  out  of  the  Faculty  funds. 
For  a  long  period  the  purchases  of  books  were  very  extensive  and 
constant.  Large  collections  were  purchased  at  once.  In  one 
instance,  for  example,  £3000  was  paid  for  a  valuable  collection  of 
Spanish  literature.  Every  ascertained  want  was  liberally  supplied, 
more  especially  when  it  touched,  however  remotely,  upon  Scottish 
History  and  Antiquities,  or  upon  any  branch  of  learning  which 
connected  itself  with  the  history  or  theory  of  law. 

The  result  has  been  that  the  collection  became  rich  in  the  history 
and  literature  of  nearly  every  European  nation,  and  pre-eminently 
rich  in  everything  that  related  to  the  history  and  literature  of  our 
own  country.  Had  it  been  possible  to  continue  the  purchases  of 
books  upon  the  same  scale  as  towards  the  beginning  of  this  century, 
it  is  probable  that  no  assistance  would  have  been  necessary  to  keep 
the  Library  up  to  its  reputation  at  its  very  best  time.  But  unfor- 
tunately a  very  great  change  has  taken  place  in  this  respect  On 
the  one  hand,  the  number  of  persons  entering  the  Faculty,  from 
whose  entrance-fees  alone  the  Library  is  supported,  has  become  less 
than  formerly ;  and,  on  the  other  hand,  the  expense  of  managing 
the  Library  has  increased  with  its  growing  bulk.  The  result  has 
been  that,  speaking  generally,  scarcely  any  books  have  been  acquired 
by  purchase  during  the  last  thirty  years,  and  the  sole  additions 
made  during  that  period  have  consisted  of  books  published  in  Eng- 
land, and  obtained  from  the  publishers  under  the  Copyright  Act. 

It  is  almost  needless  to  comment  on  such  a  statement.  It  means 
that  the  process  of  suppljring  the  omissions  of  the  past  has  been 
wholly  suspended ;  that  numerous  privately  printed  books,  often  of 
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the  greatest  value,  find  no  place  in  the  collection ;  and,  worst  of  all, 
that  the  literary  and  scientific  activity  of  foreign  nations  for  nearly 
the  past  half-century  is  wholly  unrepresented,  except  in  a  meagre 
and  unsatisfactory  supply  of  translations.  It  is  plain  that  under 
such  conditions  the  v£jue  of  the  Library  for  the  purposes  of  the 
student  must  even  now  be  very  greatly  impaired,  and  must  go  on 
rapidly  decreasing.  If  a  library  of  the  kind  is  to  assist  a  worker  in 
almost  any  department,  it  is  absolutely  necessary  that  it  should  place 
at  his  command,  not  only  the  books  published  in  England,  but  the 
principal  foreign  works  on  the  subject.  In  many  instances  the 
latter  are  by. far  the  most  important  and  the  least  accessible,  and  if 
they  are  absent,  even  although  the  copious  supply  of  English  works 
may  afford  valuable  assistance,  the  leading  purpose  of  a  central 
library  is  entirely  frustrated.  The  very  meaning  of  a  library  of  the 
kind  is  to  supply  a  pretty  complete  collection  of  all  the  leading 
books  on  a  subject,  more  especially  those  that  are  expensive  and  com- 
paratively inaccessible. 

The  result  of  these  deficiencies  is  painfully  obvious  in  almost  any 
department  one  might  select.  No  doubt,  the  Library  is  tolerably 
complete  in  its  collections  of  purely  Scotch  history  and  literature, 
though  even  there  we  suspect  that  serious  blanks  might  be  detected 
But  try  even  the  most  closely  related  subjects.  Ancient  law  and 
custom  might  be  studied  so  far  as  they  are  contained  in  native 
Scotch  records,  but  if  one  were  trying,  as  every  student  now-a-days 
must,  to  throw  some  light  upon  them  from  the  history  of  cognate 
nations,  he  would  be  much  at  a  loss  for  the  materials.  He  would 
get  plenty  of  material  supplied  by  the  English  Anglo-Saxon 
scholars,  but  not  a  scrap  of  the  innumerable  investigations  by  which 
the  Germans  have  endeavoured  to  throw  light  upon  our  more  closely 
related  ancestors.  If  he  turned  to  the  North,  he  would  find  a  great 
collection  of  the  older  Noi-se  literature,  without  the  slightest  assist- 
ance from  the  comments  of  more  modem  writers.  If  his  work  lay 
among  the  Celts,  he  would  soon  discover  enormous  gaps  among  even 
the  more  valuable  Irish  publications.  Other  departments  are  as  bad. 
There  are  masses  of  the  older  historians  of  European  countries,  but 
none  of  their  modem  native  successors ;  every  pamphlet  ever 
written  by  an  English  political  economist,  and  not  a  hint  that  any 
foreigner  had  ever  troubled  his  countrymen  upon  the  subject.  Not 
a  man  is  absent  that  ever  wrote  bad  verses  in  English,  but  we 
have  grave  doubts  whether  there  is  anything  later  from  Germany 
than  Goethe,  or  a  single  verse  in  the  French  language  that  M.  Thiers 
might  not  have  read  in  his  youth.  In  short,  if  one  examined  the 
Library  without  knowing  the  circumstances  of  its  owners,  he  would 
be  very  apt  to  think  that  the  previous  generations  were  indeed  a 
learned  race,  but  that  it  was  probable  that  no  living  member  of  the 
Faculty  was  acquainted  with  a  syllable  of  any  other  language 
but  his  own. 

For  tills  state  of  matters  it  is  plain  that  the  Faculty  are  not 
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responsible.  They  have  already  done  everything  that  lies  in  their 
power.  Each  member  has  to  pay  on  entrance  a  sum  of  over  £300, 
about  £200  of  which  is  applied  for  the  use  of  the  Library ;  but  the 
expense  of  managing  and  keeping  in  order  so  large  a  collection  is 
80  great,  amounting,  we  believe,  to  from  £1600  to  £1800  annually, 
that  there  are  practically  no  funds  available  for  the  purchase  of  books 
beyond  a  few  necessary  works  in  law.  If  any  amendment  therefore 
is  to  be  made,  it  must  be  by  assistance  from  the  public  funds ;  and 
patting  aside  all  consideration  of  the  Library's  claim  for  generous 
treatment  on  account  of  its  past  services,  we  would  simply  ask 
whether  it  would  not  be  for  the  public  interest  in  the  future  to  give 
such  aid  as  might  put  it  in  an  efficient  condition.  Nobody  who  has 
ever  considered  the  matter  can  doubt  the  use  to  scholars  of  a  good 
consulting  library  in  so  central  a  place  as  Edinburgh,  and  if  that 
can  be  secured  for  £1000  or  £1500  a  year  the  whole  remaining 
expense  being  borne  by  a  private  corporation,  it  does  seem  that 
the  public  would  make  an  exceedingly  cheap  bargain.  We  do  not 
think  that  there  would  be  much  fear  of  injudicious  expenditure  on 
the  part  of  the  Faculty ;  nor  would  there  be  the  slightest  fear  that 
scholars  would  not  have  due  facilities  afforded  them  for  research. 
Ouly  a  year  or  two  ago,  a  large  sum  of  money  was  expended  iu 
securing  better  accommodation,  and  we  believe  that  everybody  will 
bear  witness  that  the  Faculty  take  as  much  pride  in  the  facilities 
afforded  by  their  Library  to  scholars  as  in  its  size  and  value.  Of 
course  it  must  be  kept  in  mind  that  the  present  use  of  the  Library 
could  not  be  altered.  Its  use  would  still,  as  at  present,  be  intended 
for  students,  and  not  for  readers  for  amusement.  To  provide  for  the 
latter  would  be  a  purely  local  affair,  and  no  assistance  for  such  a 
purpose  could  properly  be  asked  from  a  central  fund.  But  a  national 
hbrary  for  consultation  and  research  stands  in  a  wholly  different 
position.  Every  scholar  aild  student  who  could  more  easily  come 
to  Edinburgh  than  to  London  has  an  interest  in  such  an  institution, 
and  we  tnist  that  there  are  still  a  sufficient  number  of  scholars  in 
Scotland  who  are  worth  providing  for,  and  a  few  members  of 
Parliament  still  left  who  may  think  it  worth  while  attending  to  their 
interests. 

Should  it  fortunately  happen  that  the  Government  is  willing  to 
give  the  assistance  required,  a  question  arises  of  some  importance, — 
whether  it  should  be  given  in  the  form  of  a  simple  grant  for  the 
purchase  of  books,  or  whether  it  ought  not  to  take  the  shape  of  a 
commutation  of  the  right  the  Library  at  present  enjoys  of  obtaining 
a  copy  of  every  work  entered  at  Stationers'  Hall  Formerly  a  number 
of  hbraries,  including  the  libraries  of  the  Scotch  Universities,  enjoyed 
this  doubtful  privilege,  but  some  time  ago  the  majority  were  per- 
mitted to  exchange  it  for  a  money  grant.  It  was  open  to  many  ob- 
jections. It  was  a  tax  upon  authors  and  publishers  for  the  benefit 
of  the  general  public,  which  although  cheerfully  paid  when  the  book 
was  worthless,  was  felt  somewhat  severely  when  a  number  of  copies 
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were  required  of  a  publication  of  any  value.  Probably  the  severity 
of  the  tax  is  not  much  felt  now  that  the  number  of  libraries  enjoy- 
ing the  privilege  is  so  much  restricted ;  but  the  serious  disadvantage 
was  experienced  by  the  libraries  themselves,  that  it  had  a  tendency 
to  encumber  them  with  all  sorts  of  works,  which  merely  swelled  the 
size  of  the  library  without  increasing  its  value.  The  Faculty  are 
at  present  engaged  in  the  somewhat  chivalrous  task  of  preparing 
and  printing  at  the  expense  of  individual  members  a  catalogue  of 
their  whole  collection.  Had  this  catalogue  been  classified,  it  would 
have  afforded  admirable  means  of  estimating  both  th«  extent  of  the 
deficiencies  and  the  value  of  its  privilege  of  receiving  a  copy  of 
everything  published  in  this  country.  Unfortunately,  however,  it  is 
only  in  alphabetical  order,  so  we  must  resort  to  another  source  to 
judge  of  the  character  of  its  annual  additions.  We  may  form  a  fair 
idea  of  these  from  the  table  in  the  Publishers'  Circular  at  the  close 
of  1871  of  the  number  of  books  published  in  England  during  that 
year.  Here  is  the  list,  and  we  think  it  somewhat  appalling.  Theo- 
logy, Sermons,  etc.,  726 ;  School  and  other  educational  books,  645  ; 
Juvenile  books,  Tales,  etc.,  694;  Novels,  315  ;  Poetry,  309 ;  Belles- 
lettres,  Essays,  eto.,  264;  History  and  Biography,  278;  Travels,  206  ; 
Arts,  Science,  etc.,  283  ;  Political  Economy,  Trade,  etc.,  146  ;  Law, 
Jurisprudence,  etc.,  119 ;  Medicine  and  Surgery,  165.  Some  of 
these,  no  doubt,  are  mere  reprints,  and  ought  to  be  deducted,  but 
the  number  of  these  are  comparatively  insignificant,  and  we  may 
say  that  almost  the  whole  of  the  above  either  are  or  ought  to  be 
added  to  the  collection  annually.  What  number  of  volumes  they 
contain  we  have  no  means  of  knowing,  and  decline  to  conjecture. 
Moreover,  to  this  must  be  added  about  600  magazines  and  journals, 
from  the  quarterly  Reviews  to  the  smallest  juvenile  periodicals,  and 
nearly  2000  pamphlets  of  all  degrees  of  worthlessness.  What  pro- 
portion of  these  are  of  permanent  value  we  may  leave  any  one  to 
guess  who  pays  the  slightest  attention  to  current  literature.  It  is 
pretty  clear  however  that  the  enormous  majority  must  be  utterly 
worthless  for  any  purpose  of  a  literary  character,  and  that  any 
library  which  continues  to  receive  them  in  their  fulness  for  any 
length  of  time,  miist  in  the  course  of  years  become  little  else  than  a 
gigantic  storehouse  of  rubbish. 

If  no  good  reason  exists  for  preserving  all  this  lumber,  there  are 
a  great  many  very  good  reasons  against  it.  It  adds  enormously  to 
the  expense  and  unwieldiness  of  the  library,  and  in  a  very  short 
time,  comparatively  speakinc:,  will  require  new  building  for  storage. 
Besides,  it  is  not  at  all  creditable  for  any  institution  to  possess  such 
a  store,  unless  its  managers  can  give  some  intelligible  reason  for 
doing  so.  We  suspect  that  the  reason  which  does  float  vaguely  before 
their  minds,  is  a  much  worse  one  than  is  supposed,  or  at  least  one  of 
comparatively  limited  applicability.  The  general  answer  wliich  is 
given  to  the  question  what  is  the  use  of  preserving  all  the  works 
published  in  Britain  is,  that  one  does  not  know  what  value  may 
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attach  to  this  apparently  worthless  collection  in  course  of  time ;  and 
then  an  example  is  given  of  the  use  that  historians  have  received 
from  apparently  useless  material  that  has  been  accidentally  pre- 
served in  our  libraries.     The  first  and  plainest  reply  to  this  is,  the 
thing  is  done  already  in  the  British  Museum,  and  tliern  seems  really 
to  be  very  little  use  in  preserving  books  elsewhere  which  may  not  be 
asked  for  oftener  than  say  once  a  century,  as  it  requires  a  good  deal 
more  trouble  and  expense  to  preserve  volumes  for  these  possible  in- 
quirers than  it  would  for  them  to  resort  to  the  British  Museum.   But 
even  putting  the  British  ifuseum  out  of  account,  let  us  look  for  a 
moment  at  the  applicability  of  the  answer  given  to  most  of  the 
books  we  are  dealing  with.     It  is  quite  clear  that  a  book  that  is  of 
no  intrinsic   value  when  published,  will  not  be  of  any  greater 
intrinsic  value  after  the  lapse  of  a  century  or  two,  except  in  so  far  as 
it  may  serve  the  literary  or  political  historian  to  illustrate  the 
peculiar  views  or  tastes  of  the  time.     And  it  is  further  very  obvious 
that  this  does  not  apply  in  the  least  to  books  which  have  dropped 
still-born  from   the  press,   or  which  have  only  obtained  a  very 
limited  currency.     It  is  plain  that  only  those  books  can  illustrate  a 
time  which  happened  to  have  met  its  taste.     The  true  service  to 
the  future  historian  would  be  not  to  preserve  everything,  which 
would  only  bewilder  him,  but  to  preserve  only  those  books  which 
really  obtain  some  notice  and  currency,  and  then  by  a  species  of 
natural  selection  to  give  precisely  the   material  wanted, — those, 
namely,  which  were  most  characteristic  of  their  time.     Again,  there 
may  be  large  classes  of  books  of  little  or  no  value,  of  which  it  may 
be  desirable  to  preserve  a  moderate  sample.    But  why  preserve 
more  than  a  sample  ?    It  may  for  example  be  advisable  to  afford 
any  one  who  may  desire  to  make  the  inquiry,  the  means  of  ascer- 
taining how  the  juvenile  taste  was  gratified,  let  us  say  during  the 
next  century.    But  why  preserve  70,000  juvenile  works  for  that 
purpose  ?    An  armful  taken  from  the  heap  at  random  would  serve 
the  same  end     They  are  all,  with  a  few  exceptions,  which  would  be 
preserved  for  their  own  sake,  as  like  as  so  many  peas,  and  no  man 
out  of  Bedlam  would  ever  form  the  design  of  examining  the  whole 
collection.     One  might  as  well  preserve  70,000  pairs  of  old  trousers 
with  a  view  of  enabling  an  enterprising  tailor  to  commemorate  the 
past  history  of  his  art.     Then  we  should  have  J30,000  novels,  and» 
more  dreadful  than  all,  30,000  volumes  of  verse,  all  the  produce  of 
one  prolific  century.     So  far  from  such  a  collection  being  of  any 
real  assistance,  it  would  simply  tend  towards  confusion.    The  true 
way  to  serve  future  interests  would  be  not  to  store  up  everything  in 
one  indiscriminate  heap,  but  to  purchase  liberally  everything  that 
seems  either  of  permanent  or  of  general  current  interest.     The  stock 
vould  seem  wonderfully  small  and  manageable  compared  to  the 
whole  mass  of  contemporary  publications,  but  add  to  it  everything, 
however  uninteresting,  that  contained    independent  accounts  of 
matters  of  fact,  and  a  fair  selection  of  the  principal  newspapers  and 
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reviews,  and  we  might  with  great  confidence  assume  that  we  were 
preserving  for  posterity  all  the  means  of  information  that  would  do 
them  any  good,  and  a  great  deal  more  than  they  were  ever  likely 
to  have  the  curiosity  to  examine. 

Were  the  Faculty  to  obtain  tolerably  liberal  terms  of  commuta- 
tion, it  would  in  all  probability  be  found  that  about  half  of  it  would 
suffice  to  purchase  all  the  English  books  that  anybody  would 
dream  of  suggesting,  and  the  rest  would  be  available  for  the  pur- 
chase of  foreign  books,  and  for  supplying  past  omissions,  which  now 
must  be  exceedingly  numerous.  Of  course,  no  grant  that  ever 
could  be  obtained  for  Scotland  would  serve  to  put  the  Library  on 
anything  like  a  level  with  the  great  English  institutions,  but  a  very 
great  deal  might  be  done  if  even  a  commutation  were  granted  on 
the  same  terms  as  to  the  Scottish  Universities.  And  it  must  also 
be  remembered,  in  dealing  with  the  question  as  a  public  want,  that 
there  are  several  other  valuable  libraries  in  Edinburgh,  which  supply, 
or  might  supply,  the  wants  of  various  departments  in  a  way  that 
would  leave  very  little  to  be  desired.  It  would,  for  example,  be  an 
absurdity  for  the  Advocates'  Library  to  spend  much  in  acquiring  a 
full  collection  of  physical  or  natural  science.  The  libraries  of  the 
University  and  the  Eoyal  Society  ought  to  be  fully  competent  to 
provide  for  the  wants  of  students  in  these  subjects,  and  every 
student  who  is  so  far  advanced  as  to  require  rare  or  expensive 
books  on  these  subjects,  would  be  pretty  certain  to  have  access  to 
them.  The  same  may  be  said  of  medicine  and  theology,  and 
perhaps  of  one  or  two  minor  subjects.  After  putting  aside  these  sub- 
jects, however,  a  large  field  would  still  be  left,  which  the  Advocates* 
Library  might  with  proper  assistance  occupy  with  great  advantage. 
Its  peculiar  subjects  of  Jurisprudence  and  of  Scottish  history  and 
literature  ought  to  receive  primary  attention.  But  beyond  thei>e, 
there  lies  the  whole  field  of  History  in  all  its  innumerable  branches  ; 
all  of  what  are  very  loosely  called  the  moral  sciences ;  and  the 
])retty  wide  field  of  pure  literature.  There  is  no  collection  in  Scot- 
land in  any  of  these  branches  which  at  all  approaches  to  fulness, 
and  there  is  certainly  none  which  is  in  any  sense  open  to  the  public. 
Surely  when  such  a  collection  may  be  preserved  for  the  public  use 
by  the  expenditure  of  a  very  moderate  sum  of  money,  it  would  be 
very  illiberal  policy  indeed  to  refuse  the  necessary  assistance. 

To  sum  up  the  matter  in  a  few  words,  we  would  respectfully  re- 
present to  the  Faculty  that  their  fine  collection  is  getting  into  a 
more  and  more  unsatisfactory  condition,  both  by  reason  of  its  riches 
and  its  poverty.  Its  riches  will  soon  make  it  so  unwieldy  as  to  be 
entirely  beyond  their  resources  of  management,  and  its  poverty  will 
by  and  bye  make  them  ashamed  to  let  it  be  seen  by  any  well- 
Cvlucated  foreigner.  The  remedy  for  both  is  to  obtain,  instead  of 
their  present  unsatisfactory  privileges,  a  commutation  that  would 
finable  them  to  obtain  the  best  books  on  the  subjects  they  intend  to 
cultivate,  whether  they  are  published  at  home  or  abroad.    To  the 
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pnhlic  we  would  say  that  it  is  a  discreditable  thing  to  Scotland 
that  its  scholars  should  have  no  efficient  public  library  to  supply 
their  wants,  and  that,  considering  the  vast  difficulty  and  expense  of 
establishing  one  upon  a  new  basis,  the  best  and  cheapest  thing  they 
could  do  would  be  to  enable  the  Faculty  of  Advocates  to  continue 
the  privileges  they  have  long  afforded  them  over  a  fuller  and  better 
selected  collection.  If,  by  good  fortune,  the  public  and  the  Faculty 
should  happen  to  agree  on  these  points,  we  may.  modestly  hope  that 
there  may  be  a  few  Scotch  members  who  have  still  sufficient  interest 
in  Scotland  and  in  Scotch  students  to  press  the  matter  upon  the 
attention  of  the  Government 
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Lord  CodcburvLS  Works,    2  vols. 

Idfe  of  Jeffrey  and  Memorials  of  his  Time.    Edinburgh :  A  &  C. 
Black.     1872. 

We  thank  the  Messrs.  Black  for  this  fine  edition  of  these  interesting 
works.     The  type  is  clear,  the  paper  excellent,  and  the  general 
get-np  of  the  work  is  in  unexceptionable  good  taste.  Jeffrey's  "  Life  " 
has  been  compressed  into  one  volume,  which  makes  it  more  handy 
and  convenient  than  the  former  two-volume  edition.    The  "  Mem- 
orials "  is  a  book  that  Charles  Lamb  would  have  loved — gossiping, 
humorous,  quaint,  and  original, — one  of  the  kind  of  books  to  be 
read,  not  over  a  winter's  fire,  but  out  in  the  open  air,  at  Bonaly  or 
on  the  Pentlands,  in  sight  of  the  scenery  and  city  which  Jeffrey  and 
Cockbum  loved  so  weU.    Though  both  of  these  men  were  lawyers, 
it  is  not  as  lawyers  that  the  public  now  remembers  them,  or  takes 
an  interest  in  their  career.    As  advocates  and  judges  they  did  their 
daily  legal  task-work  faithfully  and  well,  but  they  did  much  more 
than  merely  accumulate  briefs  and  hoard  up  fees.    Both  took  an 
active  part  in  public  political  life,  and  by  their  voice  and  pen  gave 
their  fellow-citizens  their  help  and  counsel  at  a  critical  period  of 
our  country's  history.    It  is  impossible  to  read  Cockbum's  account 
of  the  state  of  political  parties  and  feeling  in  Scotland  prior  to  the 
passing  of  the  Catholic  Emancipation  Act,  and  the  Keform  Bill  of 
1832,  without  feeling  ashamed  of  one's  country.    Bench  and  Bar 
were  equally  corrupt,  and  so  influenced  by  political  prejudice,  that 
a  Whig  in  politics  was  then  as  much  shunned  and  shut  out  of 
society  as  Sir  Charles  Dilke  and  his  followers  are  now.     Brougham, 
Homer,  and  others  holding  Whig,  or  what  were  then  called  Jacobin 
or  revolutionary  opinions,  felt  their  position  at  the  Scotch  bar  so 
uncomfortable  that  they  betook  themselves  to  the  wider  and  serener 
atmosphere  of  London  and  the  English  bar.    Jeffrey  and  Cockbum, 
being  less  daring  and  adventurous,  stayed  behind,  and  for  a  long 
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time  suffered,  as  all  do  who  struggle  for  the  truth,  a  sort  of  political 
and  professional  martyrdom.  Numberless  passages  could  be  quoted 
from  these  volumes  to  show  how  politically,  intellectually,  and 
morally  dead  Scotland  was  in  those  days,  which  some  people  still 
delight  to  call  the  good  old  times.  One  is  at  a  loss  to  know  how 
people  lived  through  them ;  how  the  sight  of  so  much  corruption, 
severity,  and  distress,  did  not  goad  men  into  open  rebellion.  Perhaps 
it  may  be  accounted  for  by  the  fact  that  men's  hearts  were  harder  at 
that  time,  when  "  a  hanging  "  for  theft  was  an  every-day  occurrence, 
and  human  slavery  was  recognised  as  a  divine  and  almost  Christian 
institution. 

"  Those  (says  Cockburn  in  his  Life  of  Jeffrey)  who  remember  the 
vear  1810  can  scarcely  have  forgotten  the  political  spite  that  assailed 
the  rise  of  the  Commercial  Bank,  because  it  was  proposed,  by 
knowing  no  distinction  of  party  in  its  mercantile  dealings,  to  liberate 
the  public,  but  especially  the  citizens  of  Edinburgh,  Thus,  politi- 
cally, Scotland  was  dead.  It  was  not  unlike  a  village  at  a  great 
man's  gate.  Without  a  single  free  institution  or  habit,  opposition 
was  rebellion,  submission  probable  success."  And  again,  when 
describing  the  effect  of  this  political  intolerance,  he  says:  "There 
was  no  place  where  it  operated  so  severely  as  at  the  bar.  Clients 
and  agents  shrimk  frona  counsel  on  whom  judges  frowned.  Those 
who  had  already  established  themselves,  and  had  evinced  irresistible 
poweis,  kept  tlieir  hold;  but  the  unestablished  and  the  ordinary 
had  little  chance.  Everywhere,  but  especially  at  the  bar,  a  youth 
of  a  Tory  family  who  was  discovered  to  have  imbibed  the  Whig 
poison  was  considered  as  a  lost  son." .  This  was  no  mere  figure  of 
speech,  but  a  stem  reality,  which  Jeffrey  felt  in  1801,  when  he  was 
a  candidate  for  the  humble  post  of  reporter  of  the  decisions  of  the 
Court.  At  that  time  there  were  only  two  reporters,  and  they  were 
elected  by  the  Faculty  of  Advocates.  Jeffrey  was  proposed  as  a 
candidate  by  Henry  Erskine,  but  he  was  rejected  on  account  of  his 
politics,  and  a  younger  and  less  fit  man  chosen.  Lord  Glenlee  had 
no  vote  in  the  election,  but  it  was  thought,  says  Cockburn,  "  that 
he  might  liave  some  influence,  and  as  there  was  no  avowed  rupture, 
Jeffrey  asked  him  to  exert  it  in  his  behalf.  But  his  Lordship  took 
this  occasion  to  tell  him  plainly  that,  in  consequence  of  his  politics, 
he  could  befriend  him  no  more.  They  parted,  and  scarcely  exchanged 
words  for  nearly  thirty  years."  So  much  for  the  cordial  relation- 
ship then  existing  between  the  bench  and  the  bar.  In  1796  Henry 
Erskine  was  Dean  of  the  Faculty  of  Advocates,  and  one  of  the 
brightest  ornaments  of  the  bar.  He,  however,  ventured  to  preside 
at  a  public  meeting  in  Edinburgh  to  petition  against  the  con- 
tinuance of  the  war,  and,  in  consequence  of  his  having  done  so, 
he  was  turned  out  of  office  as  Dean.  Cockburn  in  his  Memorials  says, 
"Jeffrey,  Cranstoun,  and  Thomas  Thomson  were  ardent  to  vote  for 
him,  and  never  wet»  easy  in  their  minds  for  not  having  done  so.  But 
Thomson  was  obliged  to  yield  to  the  wishes  of  George  Ferguson,  after- 
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wards  LordHermand ;  JeflFrey  to  those  of  his  father  and  Lord  Glenlee ; 
and  Cranstoun  to  those  of  the  Duke  of  Buccleuch ;  and  none  of 
them  voted  at  all."  After  reading  this  one  feels  a  little  tender  com- 
passion for  those  misguided  men  of  the  present  day  who  belong 
to  what  are  called  trade  unions,  and  exercise  an  unjust  influence 
over  their  fellow-workei-s.  Nor  were  things  much  otherwise  on  the 
judicial  bench.  Lord  Eskgrove  took  an  especial  pleasure  in  sneer- 
ing at  Brougham,  and  calling  him  the  Harangue,  and  the  brutal 
Brax  field  domineered  over  a  Court  which  had  neither  the  dignity 
to  resent  his  insults  nor  the  courage  to  resist  his  harsh  and  unjust 
decisions.  "In  those  days"  (1794),  says  Cockburn,  "he  was  the 
Jeffreys  of  Scotland."  "  He,  as  the  head  of  the  Court,  and  the  only 
very  powerful  man  it  contained,  was  the  real  director  of  its  proceed- 
ings." "  Let  them  bring  me  prisoners,  and  I'll  find  them  law,"  used 
to  be  openly  stated  as  his  suggestion.  Mr.  Homer  (the  father  of 
Francis),  who  was  one  of  the  jurors  in  Muir's  case,  told  me  tliat 
when  he  was  passing,  as  was  often  done  then,  behind  the  bench  to 
<?et  into  the  box,  Braxfield,  who  knew  him,  whispered, — '  Come  awa, 
Maister  Homer,  come  awa,  and  help  us  to  hang  ane  o'  these  damned 
scoondrels.'  "  If  a  Judge  now-a-days  were  to  give  utterance  to  such 
sentiments  he  would  be  forthwith  removed  from  the  judgment-seat. 
What  has  been  done,  however,  may  be  done  again,  should  the 
country  get  involved  in  political  controversy  and  commotion,  and 
the  great  use  and  benefit  of  "  Cockbum's  Memorials  "  is  to  imbue 
the  present  generation  with  a  wholesome  detestation  of  everything 
that  savours  of  political  persecution.  Freedom  of  opinion  is  the 
only  safeguard  against  tyranny ;  and  the  man  who  would  pumsh 
or  malign  another  because  he  happens  to  differ  from  him  in  opinion, 
is  a  sort  of  semi-barbarian,  who  has  a  greater  regard  for  his  own 
individual  interests  and  conquests  of  opinion  than  a  reverence  for 
truth.  For  truth  has  been  compared  to  a  torch,  that  shines  the 
brighter  the  oftener  it  is  shaken,  or,  in  other  words,  it  is  only  by 
discussion,  and  a  free  current  of  all  the  airs  of  heaven  blowing  upon 
it,  that  the  truth  can  be  made  free  and  known  to  all  men.  These 
may  seem  trite  propositions,  but  they  require  to  be  inculcated  at  the 
present  time  with  all  the  force  of  novelty.  Men  are  still  persecuted 
for  their  opinions,  and  for  conscience'  sake.  Society  is  not  yet 
tolerant  enough  of  what  it  dislikes,  and  there  is  a  flippant  rest- 
and-be-tbanki'ul  sort  of  Liberalism,  which  would,  if  it  durst,  per- 
secute and  put  down  all  opinions  that  trench  beyond  the  narrow 
circle  of  its  own  selfish  desires.  The  re-issue  of  these  volumes  will 
therefore  do  good,  and,  it  is  to  be  hoped,  teach  men  to  be  more 
charitable  and  tolerant  of  their  neighbours'  opinions.  We  have  left 
ourselves  no  space  to  speak  upon  Jeffrey's  position  in  literature,  and 
other  topics  which  these  works  suggest,  but  one  may  recur  to  this 
subject  in  a  succeeding  number. 
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The  late  Judicial  Appointment. — Mr.  Alexander  Bums  Shand, 
Advocate  (1853),  SheriflF  of  Haddington  and  Berwick,  has  been 
appointed  a  Judge  of  the  Court  of  Session,  in  room  of  the  late  Lord 
Kinloch.  There  is  only  one  opinion  with  respect  to  Mr.  Shand's 
fitness  for  the  judicial  office,  for  the  universal  expectation  is  that  he 
will  be  a  most  judicious  and  efficient  judge.  His  extensive  experi- 
ence and  tried  ability  clearly  entitle  him  to  a  seat  on  the  Bench,  even 
at  the  unusually  early  age  of  forty-three.  Mr.  Shand  was  brought 
into  an  extensive  practice  in  his  first  years  at  the  Bar ;  and  that 
practice,  due  at  first  no  doubt  to  exceptionally  favourable  circum- 
stances and  remarkable  personal  advantages,  was  retained  and  in- 
creased year  after  year  by  his  great  forensic  ability  and  extra- 
ordinary tact.  It  must  be  admitted  that'  no  better  Outer  House 
judge  than  Lord  Shand  could  have  been  selected. 

It  is  however  just  because  we  can  speak  so  liighly  of  Lord  Shand, 
that  it  becomes  an  easier  duty  to  record  the  fact  that  the  announce- 
ment that  he  had  been  recommended  to  her  Majesty  for  the  office, 
was  received  in  the  Parliament  House  with  a  feeling  of  pain  not 
unmingled  with  indignation.  We  stated  last  month  that  the  almost 
undivided  opinion  of  the  legal  profession,  and  particularly  of  the 
Bar,  pointed  to  another  gentleman  as  having  much  stronger  claims 
than  Mr.  Shand.  We  do  not  at  present  discuss  the  grounds  by 
which  this  opinion  is  justified,  because  we  shall  probably » have 
another  opportunity  of  doing  so.  We  hope  that  that  opportunity 
may  be  afibrded  shortly  by  the  resignation  of  one  or  more  of  our 
aged  judges,  and  the  tardy  recognition  by  the  Lord  Advocate 
of  claims  which  all  but  himself  believe  to  have  been  too  long  post- 
poned. 

Nominal  Damages  in  Actions  for  Libel. — The  action  brought  by 
Mr.  Hep  worth  Dixon  against  the  proprietor  of  the  Pall  Mall  Gazette 
is  of  somewhat  more  than  merely  literary  interest  Several  of  our 
contemporaries  have  found  it  difficult  to  understand  what  is  meant 
by  a  jury  when  they  give  nominal  damages  in  an  action  for  defama- 
tion, and  it  is  not  easy,  at  first  sight,  to  understand  a  verdict  for  the 
plaintiff  for  a  farthing  damages  in  such  a  casa  But  the  principles 
of  law  applicable  to  the  subject  are  about  as  sensible  as  any  which 
we  possess. 

The  most  obvious  case  calling  for  nominal  damages  only  is  where 
there  is  no  actual  injury  resulting  from  the  libel.  In  such  a  case 
it  has  been  held  that  the  jury  may  take  into  their  consideration  the 
question  of  costs — about  the  only  instance  in  which  costs  are  allowed 
to  influence  the  minds  of  the  jury.  Again,  where  the  defendant 
publishes  a  statement  bona  fde,  and  without  malice,  the  jury  has 
been  held  justified  in  giving  nominal  damages  only.  Then  we 
come  to  what  we  conceive  to  have  been  the  case  under  notice, 
lamely,  a  true  but  malicious  statement  calculated  to  injure  the 
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plaintiff  It  is  sufficiently  plain,  we  think,  that  the  jury  considered 
the  plea  of  justification  proved,  but  felt  that  there  was  some  animus 
disclosed  by  the  way  in  which  the  alleged  libel  was  framed,  which 
disentitled  the  defendant  to  a  verdict  which  would  cany  costs. 
But  any  verdict  for  the  defendant  would  carry  costs,  whilst  a 
verdict  for  the  farthing  for  the  plaintiff  did  not,  and  the  verdict 
therefore  was  about  as  sensible  and  equitable  as  any  verdict 
ever  delivered  by  a  jury.  It  in  effect  says  that  the  libel  was  true, 
but  that  the  defendant  ought  not  to  have  expressed  himself  in  the 
way  he  did — a  way  which  showed  that  the  criticism  was  rather 
savage  than  honest  and  bona  Jide,  which  the  law  requires  newspaper 
criticism  to  be. 

So  much  for  the  case  generally.     There  remain  one  or  two  points 
upon  which  .some  observations  may  be  made.     We  have  stated 
above  that  the  bona  fides  of  a  writer  may  be  a  ground  for  inducing 
a  jury  to  give  nominal   damages.     By  a  singular  perversion  this 
doctrine  was  called  in  aid  by  Mr.  Dixon,  who  claimed  protection 
from  the  law  on  the  ground  that  passages  in  his  works,  which  had 
given  rise  to  the  libel,  were  written  and  publislied  with  a  pure  and 
lofty  motives.   What  would  Mr.  Dixon  say  to  a  thief  who  sought  to 
arrest  judgment  on  the  plea  that  he  stole  out  of  pure  motives  of 
philanthropy  towards  some  third  person  ?    The  case,  therefore,  of 
Duxm  V.  Smith  may  go  in  aid  of  iZ^.  v.  Jlicklin,  as  establishing  the 
most  wholesome  doctrine  that  no  motives,  however  pure,  can  excuse 
the  publication  of  literature  which  in  its  nature  is  impure.     It  is 
well  tliat  it  should  be  remembered  what  was  the  test  of  obscenity 
laid  down  by  Lord  Chief-Justice  Cockburn  in  the  case  of  Beg.  v. 
Hicklin.     "  I  think,"  said  his  Lordship,  "the  test  of  obscenity  is  this 
— wliether  the  tendency  of  the  matter  charged  as  obscenity  is  to 
deprave  and  corrupt  those  whose  minds  are  open  to  such  immoral 
influences,  and  into  whose  hands  a  publication  of  this  sort  may  fall." 
One  more  obser^^ation  as  to  the  defence  in  Dixon  v.  Smith,     Why, 
the  plaintifiTs  counsel  asked,  was  not  the  writer  of  the  alleged  libel 
put  into  the  box  to  rebut  the  presumption  of  malice  ?    There  is  a 
rule  of  law,  which  was  laid  down  in  an  action  against  the  publisher 
of  a  magazine,  that  no  evidence  can  be  given  of  the  malice  of  a 
writer  who  is  not  the  defendant,  and  for  whose  motives  the  editor 
cannot  be  liable,  though  he  is  responsible  by  law  for  his   acts 
{Robertson  v.  Wylde,  2  M.*&  Eob.  101).     And  this  of.  course  cuts 
the  other  way,  and  the  evidence  of  the  writer  to  prove  that  he 
entertained  no  malice  towards  the  plaintiff  could  hardly  be  admiss- 
ible in  an  action  against  the  proprietor  of  the  paper  in  which  the 
alleged  libel  appeared. 

lastly,  it  will  have  been  observed  that,  notwithstanding  objection, 
Mr.  Justice  Brett  allowed  newspaper  criticisms  on  Mr.  Dixon's 
hook  to  be  read.  This  was  perfectly  correct.  Mayne,  in  his  work 
on  Damages,  observes  that  "  it  has  been  long  established  that  other 
words  or  writings,  not  the  subject  of  the  present  action,  might  be 
given  in  evidence  to  explain  either  the  meaning  or  motive  of  the 
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defamatoiy  matter  on  which  the  action  was  founded."  This  refers 
to  other  utterances  or  publications  by  the  defendant ;  but  where  a 
plaintiff,  who  is  an  author,  raises  the  question  of  motive  and  inten- 
tion on  his  part,  it  is  difficult  to  see  that  there  could  be  any  objec- 
tion to  evidence  being  adduced  to  show  or  to  disprove  his  bona  fides, 
and  the  effect  of  his  writings  being  challenged,  to  produce  indepen- 
dent opinion  to  show  what  effect  has  actually  been  produced  in 
the  minds  of  others. 

Whilst,  however,  we  think  that  the  verdict  was  right,  and  the 
law  laid  down  perfectly  sound,  the  result  is  that  a  rebuke  has  been 
administered  to  excessive  freedom  in  criticism,  which,  though  true, 
may  be  unnecessarily  severe. — Law  Times, 

Distribution  of  Personal  Estate  among  Grandchildren  in  England 
and  Scotland. — The  rule  as  to  the  division  of  intestate's  moveable 
estate  among  grandchildren  in  England,  first  judicially  recognized 
in  re  Bosss  Trusts,  L.  R,  13  Eq.  286,  seems  to  be  different  from  that 
which  obtains  with  us  according  to  Turner  v.  Couper,  November 
27,  1869,  8  Macph.  222.  In  England  the  rule  is  that  '*  where  a 
fund  is  divisible  under  the  Statute  of  distributions  among  grand- 
children and  great-grandchildren,  claiming  by  two  lines  of  descent 
from  their  common  ancestor,  the  fund  must  be  divided  into  moieties, 
and  each  moiety  subdivided  between  the  respective  descendants^^ 
stirj^es  and  not  per  capita!'  In  Turner  v.  Couper  the  point  deter- 
mined was  that  the  Intestate  Succession  Act  of  1855  does  not 
introduce  the  principle  of  division  per  capita  where  the  nearest 
surviving  relations  of  an  intestate  are  all  in  the  same  degree, 
and  therefore  take  in  their  own  right  as  next  of  kin;  but  that 
it  applies  only  "where  any  pei*son,  who  had  he  survived  the 
intestate  would  have  been  among  his  next  of  kin,  shall  have  pre- 
deceased such  intestate."  It  was  hardly  open  to  the  Court  in  Scot- 
land to  follow  any  other  rule  than  that,  because  the  Act  of  1855 
was  passed  to  remedy  a  certain  recognized  evil,  namely,  the  exclusion 
from  a  succession  of  the  children  of  a  predeceasing  near  relative 
who  would  have  tak6n  a  share  along  with  other  next  of  kin.  The 
Court  were  guided  by  the  words  of  the  Statute,  which  clearly  enough 
show  that  no  alteration  of  the  old  law  of  Scotland  beyond  the 
removal  of  this  particular  injustice  was  intended. 

The  rule  in  England  depends  on  a  Statute,  but  on  one  which 
was  passed  to  regulate  the  whole  law  of  distribution  ah  intestate, 
not  merely  to  alter  a  corner  of  it.  It  is  not  for  us  to  say  that  the 
construction  adopted  by  the  Vice-Chancellor,  although  contraiy  to 
that  which  was  formerly  supposed  to  prevail,  and  which  was  re- 
garded by  Lord  Mackenzie  {Boman  Law,  p.  287)  as  a  more  equitable 
rule,  is  erroneous.  That  Statute,  and  the  case  cited,  are  not  at  all 
applicable  to  the  law  of  Scotland,  which,  so  far  as  it  is  common 
law,  is  well  understood,  and  so  far  as  it  is  statute  law  is  clearly  ex- 
pressed, and,  we  think,  is  rightly  interpreted  in  Turner  v.  Couper, 

Money-lending  and  the  Court  of  Chancery. — "  The  case  of  the 
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youDg  Earl  of  Aylesford,"  says  the  Law  Times,  "has  excited  some 
curious  comment  in  the  press,  the  writers  heartily  sympathizing 
with  him,  but  at  the  same  time  appearing  to  feel  that  Sir  John 
AVickens  strained  the  doctrines  of  the  Court  of  Chancery.     The 
point  upon  which  the  journalists  fix  their  attention  is  that  the  final 
tniDsaction   with  Morris  was  entered  into  when  the  Eari  was 
twenty-one  years  and  four  months  old,  an  age  when  it  is  popularly 
supposed  the  Court  of  Chancery  withdraws  its  paternal  protection. 
The  doctrine  as  to  "  unconscionable  bargains"  has  been  somewhat 
lost  sight  of,  and  the  age  of  the  Earl  in  the  case  under  notice  was 
only  one  element  presented  for  the  consideration  of  the  Court     It 
is  an  elementary  principle  that  bargains  with   heirs,  reversioners, 
and  expectants  during  the  life  of  their  parents  or  ancestors,  will  be 
reUeved  against  unless  the  person  dealing  with  them  can  show  that 
the  transaction  is  reasonable  and  bona  fide.     The  very  fact  of  the 
expectant  coming  into  the  market  to  sell  or  mortgage  his  expectancy 
shows  that  he  is  not  in  a  position  to  make  his  own  terms ;   a  court 
of  equity  presumes  distress,  and  that  is  equivalent  to  saying  that 
the  party  has  not  that  full  power  of  deliberate  consent  which  is 
essential  to  a  valid  contract.     And  the  court  is  very  tenacious  of  this 
power,  for  it  has  been  decided  to  be  altogether  unaffected  either  by 
the  repeal  of  the  Usury  Laws  or  by  32  &  33  Vict.  c.  4,  which  enacts 
that  no  purchase,  made  bona  fide,  of  a  reversionary  interest  shall  be 
set  aside  merely  on  the  ground  of  under  value  (Miller  v.  Cook,  L. 
Kep.  10  Eq.  641 ;  Tyler  v.  Yates,  L  Eep.  11  Eq.  265,  6  Ch.  665). 
In  Miller  v.  Cook  the  plaintiff  had  entered  into  the  bargain  when 
he  had  just  come  of  age,  and  in  Ti/ler  v.  Yates  the  young  Lords 
Clinton  were  of  age.     In  Webster  v.  Cook  (16  L  T.  Rep.  N.  S.  821) 
the  plaintiff  was  forty-seven  years  of  age,  and  the  Master  of  the 
IIolLs  granted  relief  on  the  gi-ound  that  the  reversionary  interest  had 
been  sold  for  an  inadequate  price.     This  decree  was  reversed  by 
Lord  Chelmsford,  who,  however,  as  pointed  out  by  Vice-Chancellor 
^^tuart  in  Tyler  v.  Yates,  fell  into  error  by  conceiving  that  the  in- 
terest in  question  was  not  a  reversionaiy  interest.     "  The  case  of 
Webster  v.  Cook"  said  the  Vice-Chancellor,  " is  not  consistent  with 
tlie  established  doctrines  of  this  Court."     That  is  equivalent  to  say- 
ing that  the  term  "reversionary  interest"  is  more  comprehensive  than 
Ljrd  Chelmsford  supposed.     On  the  point  as  to  exorbitant  interest, 
it  should  be  remembered  that  the  Court  takes  different  views  where 
there  are  securities  and  where  there  are  none.     In  Tottenliam.  v. 
Emmett  (12  L.  T.  Eep.  N.  S.  838),  Lord  Westbury  laid  it  down 
that  though  on  bills  of  exchange,  the  principle  being  in  jeopardy,  a 
lender  might  demand  any  rate  of  interest,  yet  immediately  security 
was  taken  the  old  rule  of  law  prevailed. " 

The  non-legal  press  has  generally  failed  to  understand  the  grounds 
of  judgment  in  the  case ;  but  while  we  are  lather  disposed  to  sympa- 
thize with  the  Vice-Chancellor,  and  axe  not  prepared  to  dispute  the 
soundness  and  expediency  of  the  equitable  principles  to  which  he 
lias  given  effect^  it  must  be  admitted  that  some  strong  considerations 
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may  be  Appealed  to  on  the  other  side  of  the'  question.  The  Ecoiwmist 
mentions  the  duty  of  Courts  of  Law  to  enforce  contracts,  without 
however  touching  on  the  question  whether  this  was  really  a  valid 
contract  between  persons  free  to  deal  with  one  another ;  and  adds : — 
"  We  must  again  take  the  opportunity  of  expressing  our  dissent  from 
the  whole  of  this  judge-made  law  respecting  the  obligation  of  con- 
tracts. There  may  be  good  reasons  for  prolonging  the  period  of  in- 
fancy, or  putting  infants  through  a  period  of  probation  before  they 
are  completely  master  of  their  own  act«,  but  it  is  simply  monstrous 
that  the  law  with  one  voice  should  declare  people  above  the  age  of 
21  capable  of  managing  their  own  affairs,  and  with  another' should 
release  them  from  contracts  which  a  Vice-Chancellor  may  afterwards 
think  inequitable.  No  contract  is  safe  if  exposed  to  such  interpre- 
tations, and  we  cannot  but  regret  that  the  emphatic  language  of 
£aron  Bramwell,  which  we  recently  quoted,  as  to  the  mischief  of 
not  enforcing  contracts,  is  not  made  the  governing  principle  of  Chan- 
cery as  well  as  legal  decisions.  In  the  present  case  the  decision  is 
certain  to  have  the  most  mischievous  effect  on  the  class  it  is  designed 
to  protect.  Young  heirs  will  never  know  whether  tliey  are  bound 
or  not,  will  be  apt  to  say  that  the  Court  of  Chancery  will  protect 
them,  and  will  accordingly  be  ruined  more  thoroughly  than  before, 
by  their  finding  themselves  bound  where  they  hoped  to  be  free. 
As  the  usury  laws  did  not  prevent  usury,  but  made  matters  worse 
than  before  to  the  victims,  so  the  judge-made  usury  law  of  the 
Court  of  Chancery  will  infallibly  end  in  the  worse  ruin  of  the  class 
which  is  induced  to  trust  to  it." 

Graduation  in  Law  and  Law  Apprenticeships. — At  the  opening 
of  the  Law  classes  of  the  University  of  Edinburgh  on  November  5, 
Professor  Macpherson  made  some  weighty  remarks  on  these 
subjects,  which  deserve  the  utmost  att;ention  at  this  time.    He  said — 

**  You  are  doubly  welcome  to  the  Faculty  of  Law  this  year,  because  you  will 
probably  have  it  in  your  power  to  make  your  relations  to  the  University  per- 
manent. Hitherto,  however  permanent  your  personal  relations  with  the  Law 
Professors  might  become,  you  were  excluded  from  the  opportunity  of  connectin*: 
yourselves  permanently  with  the  University.  The  law  student  might  have 
studied  in  tnis  faculty  for  four  years — and  most  who  enter  it  remain  three  years 
— but  the  moment  he  ceased  to  matriculate  that  moment  the  University  ceased 
to  feel  any  interest  in  him.  He  might  have  been  the  most  hard-working  and 
most  distinguished  student  of  his  year,  and  carried  away,  tnily  the  best  rewartl, 
stores  of  knowledge  and  habits  of  accurate  and  exact  thought ;  but  no  fellow- 
ships awaited  him  at  the  close  of  his  course,  as  they  do  students  in  other 
faculties.  But  if  you,  on  the  one  hand,  are  not  put  on  a  footing  of  equality 
with  students  of  the  other  faculties,  on  the  other  nand  the  University  suffei^ 
There  was  no  lack  of  lawyers  in  its  General  Council  when  four  years'  study 
conferred  qualification  ;  but  now  their  number  is  rapidly  diminishing,  the  older 
men  disappear  with  the  lapse  of  years,  four  years'  study  no  longer  affords  a 

?[ualification,  and  there  are  no  graduates  rising  up  to  supply  the  places  of  the 
our-year  men,  and  this  at  a  time  when  the  nuinoer  of  students  in  the  faculty 
has  very  largely  increased.  I  trust  I  am  not  premature  in  promising  you  a 
change  in  all  this.  But  I  must  warn  you  that  the  sanction  of  the  Privy  Council 
is  stiU  required  for  the  scheme  which  has  been  agreed  upon  after  many  years  of 
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diacanion  between  tlie  Law  stndents,  the  Law  Faculty,  the  Senatus,  the  General 
Council,  and  the  Univeisity  Court.  Should  this  scheme  pass  into  law,  three 
vean*  connection  with  the  University — one  in  the  Faculty  of  Arts  and  two  in 
^«r~will  entitle  the  student  to  claim  examination  for  a  degree  conferring  the 
privileges  usually  bestowed  on  the  careful  and  successful  student  in  other 
hicalties.  I  hope  all  of  you  who  have  complied  with  the  condition  of  having 
studied  in  the  Faculty  of  Arts  for  a  single  year  will  at  once  resolve  to  take  this 
degree,  and  vindicate  for  yourselves  and  your  faculty  that  place  in  the  councils 
of  the  University  which  you  are  entitled  to  by  your  general  culture,  whether 
(•btaJDed  within  college  walls  or  by  the  severer  process  of  self-education,  and 
which  your  faculty  is  entitled  to  by  its  importance  to  the  public  wellbeing.  A 
lar^  number  of  you  already  possess  the  arts  qualification  ;  many  more,  I  am 
glad  to  say,  than  the  public  would  infer  from  the  statistics  which  our  Principal 
quoted  in  his  inaugural  address,  which  are  the  more  likely  to  produce  a  false 
impression  because  they  accurately  represent  the  information  given  by  last  year's 
students.  But  then  the  information  asked— by  the  terms  of  the  schedule  to  be 
filled  up— excluded  all  students  who  had  attended  this  University  before,  there- 
fore most  of  those  who  couie  to  the  Bar,  most  of  those  who  join  the  society  of 
Writers  to  the  Signet,  and  not  a  few  who  propose  to  join  thesocietv  of  Solicitors 
before  the  Supreme  Courts.  Last  year  I  found  that  of  the  173  who  enrolled  as 
students  of  this  class,  66  had  studied  in  arts,  or  3d  per  cent.,  instead  of  16  per 
cent  as  represented  by  the  fragmentary  statistics  within  reach  of  the  Principal. 
Is  it  too  much  to  hope  that  the  majoritv  of  you  who  are  now  entering  this 
faculty  will  by  and  bye  be  found  qualified  to  leave  with  the  degree  of  Bachelor 
of  Scots  Law,  to  entitle  and  bind  you  for  the  future  to  take  a  personal  intere^it 
in  the  welfare  and  iirogress  of  your  Alma  Mater  ?  1  trust,  too,  that  some  of 
you,  finding  your  place  so  far  secured,  will  push  forward  to  the  higher  degree 
of  Bachelor  of  Laws,  for  which  a  good  many  have  already  fulfilled,  and  more 
have  almost  within  reach  fulfilment  of  the  precedent  condition  of  having  obtained 
a  degree  in  arts.  Recollect  that  the  degree  of  LL.B  is  intended  not  as  a  professional 
degree,  but  as  a  high  academic  honour — ^well  worthy  of  your  striving  for  ;  and 
it  IS  proposed  to  continue  it  on  the  footing  on  which  it  was  first  placed  by  the 
I'niversities  Commissioners,  to  whom  we  owe  the  completeness  of  the  staflf  of 
tl>e  Law  Faculty.  It  is  a  strange  circumstance  that  the  defective  early  uni- 
versity education  of  lawyers — for,  after  making  the  necessary  correction  referred 
U),  it  still  falls  far  short  of  what  is  to  l^e  desired — should  arise,  not  so  much 
from  n^lect  of  education,  as  from  a  peculiar  system  of  education  being  con- 
sidered indispensable,  I  mean  apprenticeship.  Law  was  at  one  time  not  the 
only  profession  a  knowledge  of  which  used  to  be  attainable  through  apprentice- 
ship. The  tendency  has  been  for  it  to  disappear  in  other  professions  not 
requiring  mechanical  skill  ;  why  should  there  be  an  opposite  tendency  in 
re^rd  to  it  as  a  method  of  legal  education  ?  A  four  years'  apprenticeship  was 
tiled  by  the  Procurators'  Act ;  now  it  is  proposed  to  lengthen  the  period  to 
five  years.  Tt  is  not  my  habit  from  this  chair  to  discuss  current  legislation,  and 
I  am  not  going  now  to  refer  to  the  Agents  Bill  of  last  session  except  in  its 
e<iucational  bearing.  If  apprenticeship  be  a  ^ood  thing  in  the  abstract,  even 
when  served  in  the  country,  by  all  means  let  it  be  extended  ;  but,  if  it  be  bad 
or  uncalled  for,  considering  present  opportunities  of  otherwise  obtaining  legal 
education,  why  extend  it  ?  If  admission  as  an  agent  is,  as  was  proposed  by  the 
Apents  Bill,  to  confer  on  the  person  admitted  liberty  to  practise  everywhere, 
let  care  be  taken  to  test  their  qualifications  by  every  form  of  examination  as  to 
actual  knowledge,  and  by  everv  method  that  can  be  devised  for  proving  whether 
the  candidate  can  apply  to  the  business  of  life  anv  knowleage  that  he  has 
aoquired.  But  is  length  of  apprenticeship  any  test  of  proficiency  1  There  was 
a  really  fine  sentiment  underlying  the  idea  of  apprenticeship  in  the  days  when 
there  was  practically  no  public  instruction  to  ue  had,  when  there  were  not 
handbooks  on  every  branch  of  law,  nor  books  of  forms  nor  reports  of  decisions: 
the  master  of  long  experience,  the  depository  of  the  carefully  nuslmnded  results 
of  half  a  century  of  practice,  training  the  apprentice,  delighting  to  advise  and 
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instnict  him  at  every  point,  year  after  year  indicating  to  him  the  diflBculties  he 
himself  experienced,  and  telling  him  the  best  methods  of  avoiding  or  overcom- 
ing them,  encouraging  the  young  man  to  consult  him  in  his  reading  the  MSS. 
styles  and  practicks,  and  tiie  few  institutional  writers  of  whose  works  a  law 
library  consisted  ;  and,  after  treating  him  as  a  son  for  five  years,  launching  him 
into  professional  life,  furnished  at  starting  with  much  of  the  experience  and 
knowledge  of  his  venerable  and  kind  roaster.  Many  of  you,  gentlemen,  have 
served  apprenticeships.  How  much  of  all  this  have  you  experienced  ]  I  know 
that  your  masters  have  given  you  every  facility  for  using  all  the  means  of  im- 
proving yourselves  which  their  own  business  affoKled,  and  that  in  any  mattt^r 
of  personal  conduct  they  have  given  you  careful,  sound,  high-toned  advice. 
But  how  many  of  you  have  got  more  ?  T  do  remember  that  a  recent  lecturer  at 
the  Juridical  Society  reflected  with  satisfaction  on  the  personal  instruction  he 
had  received  while  apprenticed  to  a  member  of  the  society  of  Writers  to  the 
Signet,  who  has  been  lately  removed  by  death — one  of  the  most  esteemed, 
whether  for  legal  ability  or  for  worth  of  personal  character,  of  that  im(>ortant 
society  ;  I  refer  to  the  late  Mr.  Dalmahoy,  who  superintended  carefully  the 
reading  of  his  apprentices,  and  spent  mucd  time  in  examining  them  in  what 
they  had  done,  and  in  pointing  out  whatever  was  interesting  or  novel  in  the 
business  of  the  office.  I  know  there  are  still  some  agents  who  keep  up  this 
personal  relation  with  their  apprentices.  You  can  tell  better  than  I  can  what 
number  do.  I  have  had  abunaant  opportunity  of  testing  my  views  by  compar- 
ing them  with  those  of  agents  resident  here,  and  not  a  few  concur  in  the  opinions 
I  am  indicating.  I  wrote  recently  to  a  much-esteemed  friend,  a  procurator  in 
the  country.  I  did  not  know  what  his  views  were  till  I  received  his  reply. 
He  used  to  be  an  apprentice.  He  is  now  a  master.  He  therefore  knows  hotli 
sides  of  the  question.  He  writes  : — *  As  a  student,  when  I  thought  more  about 
professional  training  than  I  am  afraid  I  now  do,  I  was  strongly  of  opinion  that 
a  four  years'  apprenticeship  is  unnecessary,  and  that,  as  the  period  of  service 
genemlly  commences  at  the  age  of  fifteen,  it  interrupts  too  soon  those  general 
studies  which  form  the  base  and  no  mean  portion  of  the  superstructure  of  a 
sound  and  thorough  legal  education.  My  experience  as  a  practitioner  has  not 
changed  my  convictions.'  He  then  goes  on  to  allude  to  the  changes  for  the 
better  introduced  by  the  Procurators'  Act,  and  says — *  Although  forty  or  fifty 
years  ago  apprenticeship  as  now  worked  under  that  Act  might  have  sufficed,  it 
IS  not  now  tne  best  way  to  train  an  efficient  la^-yer ;'  and  expresses  an  opinion 
that  the  possessors  of  university  degrees  would  be  found  to  bring  to  chamber:^ 
minds  so  much  riper  and  more  receptive  that  a  very  much  shorter  period  of 
office  experience  would  turn  out  a  much  abler  lawyer  than  the  system  <if 
apprenticeships.  But  if  the  system  is  continued,  he  does  not  think  it  should 
be  made  shorter  than  four  years,  ynth.  one  change  of  masters  allowed.  You  will 
gather  from  what  I  have  said  that  I  am  not  disposed  to  set  much  value  in  the 
general  case  upon  apprenticeship  as  distinguished  from  clerkship,  and  1  think 
in  all  cases  the  penod  should  oe  shortened.  I  can,  at  the  same  time,  very 
easily  understand  that  there  may  be  inilividual  cases  to  which  it  is  peculiarly 
suitable  and  appropriate.  While  I  say  this,  I  think  it  right  to  acid  that  I 
believe  that  in  university  towns  apprenticeship  is  so  worked  as  to  involve  com- 
paratively little  hardship.  The  master  is  always,  or  with  rare  exceptions,  glad 
to  encourage  the  apprentice  to  prosecute  university  studies  (in  reasonable  sub- 
ordination to  office  duties),  whether  in  the  Faculty  of  Arts  or  in  that  of  Law  ; 
and  if  the  apprentice  fails  to  make  himself  an  intelligent  gentleman  and  culti- 
vated lawyer,  and  sinks  into  a  copying-machine,  then,  depend  upon  it,  the 
fault  generally  lies  with  the  apprentice,  and  not  with  his  master.  It  is  no 
fault  of  the  masters  who  do  not  reside  in  university  towns  that  they  cannot 
hold  out  the  same  advantages  to  their  apprentices.  It  is  the  fault  of  tneir  geo- 
graphical distribution  over  the  country.  Though  I  have  not  long  had  the 
honour  to  occupy  his  choir,  I  have  done  so  long  enough  to  know  that,  as 
matter  of  fact,  apprenticeships  are  the  great  bar  to  tne  general  university  educa- 
tion of  the  profession.     I  ask  a  student  from  the  country  wliat  classes  he  has 
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attended  in  the  Faculty  of  Arts  ;  the  reply  is,  *  None.'  Our  conversation  ends 
in  an  eiplmiation  that  he  was  apprenticeil  in  a  country  town  fur  four  or  five 
Yean,  and  cannot  now  remedy  nis  defect!^,  as  he  must  get  through  the  law 
classes  as  fast  as  he  can,  consistently  with  working  hard  in  a  lawyers  office  all 
day.  Gentlemen,  I  make  these  observations  from  a  university  point  of  view, 
in  the  interest  of  the  Faculty  of  Law,  What  more  considerable  names  have  we 
connected  with  the  University — I  pass  by  living  men — than  Forbes,  Dundas, 
Wedderbum,  Blair,  Brougham,  Homer,  Jeffrey,  Hope,  Rutherfuixl  ]  What 
greater  mmies  are  there  in  oratory,  in  law,  in  literature,  in  political  economy, 
in  the  history  of  the  administration  and  reform  of  the  law,  and  of  the  vindica- 
tion of  the  liberty  of  the  subject  at  home  and  freedom  abroad  ?  And  now  that 
the  students  of  the  University  have  been  enfi*anchised,  should  the  Faculty,  to 
which  these  men  belonged  oe  excluded?  The  University  authorities  have, 
with  the  consent,  I  may  almost  say  at  the  instance,  of  the  Law  Faculty,  pro- 
nml<^ted  a  scheme  for  the  admission  of  law  students  to  their  proper  place, 
which  will  involve  some  personal  sacrifice  to  the  Professors,  and  they  are 
threatened,  at  the  outset,  with  an  increase  of  the  main  difficulty  which  stands 
in  the  way  of  students  availing  themselves  of  it,  increase  in  the  length  of 
appre.iticeship.  If  uniformity  in  the  period  of  training  of  town  and  country 
pr«tctitioner9  is  essential — and  the  desire  for  that  is  the  only  reason  I  can  see 
for  lengthening  apprentic^::«hips  in  the  country — then  it  were  more  for  the 
})ublic  good  that  the  term  of  apprenticeship  were  diminished  where  it  is  five 
years  than  that  were  lengthened  where  it  is  four.  The  town  practitioners  need 
not  be  afraid  of  invasion  from  the  country.  Local  agency  and  business  is  too 
convenient  for  clients  and  too  valuable  for  the  agents  ever  to  cease.  Na\*,  their 
importance  seems  rather  to  be  on  the  increase.  And  are  not  the  country  agents* 
p<«ition  and  cultivation  advancing  also,  so  as  to  give  reason  to  hope  that  they 
will  be  not  unworthy  to  rank  alongside  of  their  town  brethren  1  The  body  of 
country  practitioners  at  all  times  contained  some  men  of  hi^h  cultui-e  and 
ability,  and  it  is  only  of  the  mass  that  at  one  time  comparatively  depreciatory 
observations  could  have  been  made.  ^  But  the  Procurators'  Act  has  done  much 
to  elevate  the  average  standard,  and  the  examinations  they  have  instituted  may 
well  be  looked  upon  like  the  sword  of  the  magistrate,  as  a  terror  to  evil-doers. 
I  wish  I  could  add  that  thev  are  certainly  a  praise  and  protection  to  such  as  do 
well.  But  I  must  confess  f  am  a  little  staggered  when  I  see  that  some  of  the 
best  students  I  have  had  fail  to  pass — students  in  whose  lawyer-like  qualities  I 
have  entire  confidence.  I  should  praise  the  examinators  more  highly  for  their 
strictness  were  it  not  that  other  students  who  have  failed  to  earn  reputation  or 
position  in  the  University  seem  to  l\ave  experienced  no  difficulty  in  passing. 
Uue  would  be  very  slow  to  suggest  the  inference  that  there  must  be  some 
cipriciousness  as  to  the  questions  put,  and  I  would  rather  remind  you  that  the 
race  is  not  always  to  the  swift ;  and  that  if  the  hare  trust  to  its  speed,  it  may 
find  the  tortoise  reach  the  goal  before  it.  Do  not  then,  by  reason  of  any  success 
benf,  slack  your  efforts  to  prepare  for  the  procurators'  examination.  It  may  be, 
however,  that  just  as  a  Professor  is  best  fitted  to  show  his  students  knowledge, 
I'Ut  not  best  fitted  to  test  the  general  value  of  his  acquirements,  and  therefore 
fhould  have  others  associated  with  him  in  examining  for  degrees,  and  we  of 
li:e  Liw  Faculty  hold  stoutly  by  this  view,  and  have  begged  to  have  other 
t-xaminers  associated  with  us— it  may  be,  I  say,  that  as  we  want  assistance  from 
without,  the  procurators  might  be  tae  better  of  some  assistance  from  outside 
their  own  boay  in  settling  who  are  to  be  admitted  to  their  ranks.  It  might  be 
that  where  they  have  discovered  deficiency  other  examiners  might  do  much  to 
t-iiable  them  to  perceive  that  in  the  defaulting  student  there  is  really  the  pos- 
iH's<ion  of  sound  knowledge,  and  that  the  deficiency  is  rather  apparent  tlian 
n  al.  I  need  hardly  say  I  am  not  speaking  of  the  examiners  to  disparage  them. 
Many  of  them  I  am  ghid  to  number  among  my  fiiends,  and  I  entertain  the 
highest  opinion  of  their  legal  attainments,  and  know  that  they  are  actuated 
Nilely  by  a  desire  to  elevate  the  standing  and  standard  of  qualification  of  their 
trtier.  They  have  done  much  for  this  end.  They  have  done  much  for  the 
University  by  sending  to  it  candidates  for  admission ;  and  I  believe  that  but 
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for  their  cautions  the  Procurators'  Act  would  not  have  been  passed,  and  that 
they  are  striving  to  work  that  Act  well.  If  they  wish  their  body  to  be  joined 
by  men  of  high  culture  let  them  urge  all  their  apprentices  to  transfer  one  year 
of  their  apprenticeship  to  a  master  in  a  university  town.  But  above  all  I 
deprecate  any  legislation  which  imposes  longer  apprenticeship  than  that  re- 
quired by  the  Procurators'  Act — namely,  four  years,  with  a  power  of  trans- 
ferring one  ;  and  which  does  not,  like  the  Procurators*  Actj  accord  additional 
privileges  by  shortening  apprenticeship  and  exempting  from  examination  in  the 
case  of  the  possessors  of  university  degrees." 

Lord  Westhury  on  Novation. — The  inconvenience  of  arbitrations, 
instead  of  the  ordinary  procedure  of  courts  of  law,  is  already  being 
shown  in  the  way  which  we  anticipated — the  divergence  of  opinion 
among  the  arbitrators  in  different  cases,  who  owe  no  authority  to 
each  other.  The  great  subject  which  Lord  Cairns  had  to  deal  with 
in  the  Albert  arbitration,  it  will  be  remembered,  was  "  novation  " — 
in  what  circumstances  the  policy-holders  of  a  company  which  was 
amalgamated  were  to  be  held  to  have  accepted  the  responsibility  of 
the  amalgamated  -company,  in  place  of  the  company  which  was 
originally  bound  to  them.  And  this  also  promises  to  be  the  great 
subject  of  the  European  arbitration  ;  but  Lord  Westbury  proposes  to 
apply  a  different  set  of  principles  from  what  Lord  Cairns  laid  down. 
Lord  Cairns*s  general  view  was  substantially  this — that  although  an 
annuitant  who  received  his  annuity  from  an  amalgamated  company 
could  not  be  held  thereby  to  have  assented  to  the  substitution  of  a 
new  obligant  for  the  original  company  bound  to  him,  yet  a  policy- 
holder who  paid  to  the  amalgamated  company  was  in  a  different 
position,  the  terms  of  the  receipts  he  received  binding  him  in  the 
absence  of  any  express  protest  to  the  contrary,  and  placing  him  in 
this  ditiiculty — that  as  he  had  paid  the  premiums  to  the  substituted 
company,  either  they  were  bound  to  him,  or  nobody  was  bound  to 
him.  Substantially,  under  Lord  Cairns  s  ruling  the  policy-holders 
in  an  amalgamated  company  could  not  go  against  the  original  com- 
pany they  insured  with.  But  now  Lord  Westbury  lays  down  an 
entirely  different  doctrine.  The  law  he  applies  is  to  be  that  of  the 
last  Insurance  Companies  Act,  which  was  passed  to  meet  the  very 
difficulties  Lord  Cairns  had  met  with  in  applying  what  he  thought 
the  established  principles  of  law.  The  oniLS  of  proof  is  now  to  be 
thrown  on  the  original  companies,  to  show  that  the  companies  to 
which  they  transferred  their  business  had  power  to  accept  the 
transfer,  that  their  policy-holders  had  ample  notice,  and  that  they 
gave  an  unequivocal  consent  Unless  they  do  so,  payment  of  the 
policy-holder  to  the  amalgamated  company  is  held  not  to  imply  as- 
sent to  a  substitution  of  liability,  and  the  original  contract  remains 
binding.  Thus  Lord  Cairns  and  Lord  Westbury  differ.  Lord 
Westbury 's  opinion,  we  believe,  will  be  held  the  more  equitable  of 
the  two,  as  its  enactment  after  the  Albert  experience  proves ;  but 
the  inconvenience  of  the  contradictory  rulings  remains  very  great. 
Policy-holders  in  the  Albert  will  regret  that  the  Legislature  gave 
them  Lord  Cairns  instead  of  Lord  Westbury,  and  shareholders  in 
the  European  will  regret  the  mischance  which  gave  them  Lord 
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Westbury  instead  of  Lord  Cairns.  The  system  of  great  arbitrations, 
though  it  may  have  been  rendered  necessary  by  the  complication  of 
the  cases  to  be  disposed  of,  appears  to  create  a  machinery  for  dealing 
with  these  complications  which  has  the  fatal  defect  of  ex  past  facto 
legislation  as  to  the  substance  of  the  law  to  be  applied.  If  Lord 
Cairns  had  decided  by  giving  a  casting  vote  in  an  appeal  case  to  the 
House  of  Lords,  Lord  Westbuiy,  in  a  subsequent  case,  would  have 
been  bound  by  his  decision;  but  the  decision  of  Lord  Cairas  as  an 
arbitrator  is  in  no  way  incorporated  with  the  general  law,  and  does 
not  bind  subsequent  arbitrators.  Lord  Westbury  no  doubt  says 
that  he  considers  the  new  Insurance  Act  as  in  some  sort  declaratory ; 
but  if  it  had  been  declaratory,  and  intended  to  apply  to  all  cases 
which  might  come  up  after  it  passed  and  not  merely  to  subsequent 
transactions,  the  intention  of  the  Legislature  could  have  been  easily 
enough  expressed.  It  is  but  too  evident  that,  in  precisely  similar 
circumstances,  we  are  to  have  one  law  for  the  Albert  and  another 
for  the  European  litigants,  and  the  scandal  is  increased  by  the  very 
fact  that  we  could  not  have  higher  authority  than  the  two  eminent 
men  who  differ. — Economist 

Christmas  Secess. — Bill-Chamhet' rotation  of  Judges, — Monday,  23d 
December,  to  Saturday,  28th  December,  Lord  Benholme ;  Monday, 
30th  December,  to  Saturday,  4th  January,  Lord  Shand. 


George  Oliver,  Esq.,  Writer  and  Banker,  Hawick,  died  at  Bort- 
haugh,  Hawick,  Dec.  10th. 

Alexander  Nicholson,  Esq.,  Banker  and  Writer, Provost  of  Cupar, 
died  at  93  Bonnygate,  Cupar-Fife,  Dec.  10th,  aged  47. 


DELAYS  IN  COURTS  OF  LAW. 
To  the  Editor  of  the  Journal  of  Jurisprudence, 

So, — The  confusion  of  ideas  on  the  subject  of  these  delays  seems 
to  be  unaccountable. 

When  a  Court  of  Law  has  either  a  glut  of  work  to  which  the. 
number  of  its  judges  is  inadequate,  or  when  its  machinery  is  so  ill 
uranged  that  it  cannot  undertake  its  work,  delay  on  any  of  those 
grounds  is  delay  of  which  the  public  has  reason  to  complain,  and 
which  it  is  the  business  of  the  Legislature  to  remedy.  The  Court 
of  Session  was  in  this  condition  a  few  years  ago,  when  appeals 
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from  the  Outer  House  to  the  Inner  House  had  to  stand  for  twelve 
to  eighteen  months  or  upwards  before  they  could  be  heard.  The 
English  Courts,  in  which  large  numbers  of  cases  have  to  be  left 
over  untried,  under  the  name  of  remanets,  at  almost  all  the  Assizes, 
are  still  in  that  condition.  Such  a  state  of  matters  is  simply  a 
denial  of  justice. 

But  when  the  delays  are  caused,  not  by  the  condition  of  the 
'  Courts  of  Law,  but  by  one  or  other  of  the  parties  themselves,  or  by 
the  desire  or  consent  of  both  of  them,  they  stand  upon  a  totally 
different  footing. 

In  the  former  of  these  cases,  in  which  the  delay  is  caused  by  one 
or  other  of  the  parties  themselves,  the  proper  and  obvious  remedy 
is  to  give  the  other  party  power  to  force  on  the  proceedings  at 
pleasure.  This  power  has  all  along  been  in  the  hands  of  all  con- 
cerned. If  they  don't  use  it,  they  have  only  themselves  or  their 
agents  to  blame.  If  their  agents  don't  please  them,  they  have 
power  to  change  them  at  pleasure,  and  have  always  a  very  large 
professional  body  from  which  to  choose  others.  If  parties  don't 
choose  to  exercise  their  own  rights  and  privileges,  it  is  not  easy 
to  see  that  they  have  any  reasonable  ground  on  which  to  blame 
the  Legislature  or  the  Courts  of  Law  in  a  matter  in  which  the 
remedy  is  entirely  in  their  own  hands.  They  might  as  well  ask  the 
Government  to  regulate  their  private  households. 

In  the  latter  case,  in  which  delay  is  wished  for  or  consented  to 
by  both  parties,  the  interference  of  the  law  is  not  only  not  called 
for,  it  is  not  even  justifiable.  The  State  or  the  public  have  neither 
right  nor  interest  to  collar  people  to  the  yoke,  and  force  them  to 
fight  to  the  last,  when  they  think  they  have  already  had  enough  of 
it,  and  when  matters  are  gravitating  either  towards  an  amicable 
settlement,  or  towards  letting  each  other  alone.  Pressure  at  such 
a  stage  may  be  even  pernicious  and  oppressive.  Not  very  long  ago 
the  writer,  within  his  own  knowledge,  heard  some  parties  complain 
giievously  of  being  forced,  against  the  desire  of  all  of  them,  to  go 
to  the  trouble  and  expense  of  a  debate,  in  a  case  which  they  were 
in  course  of  settling,  and  which  they  did  settle  within  a  very  short 
time  afterwards.  If  judges  are  trifled  with,  or  if  the  procedure  of 
the  Courts  are  unduly  interfered  with  or  interrupted,  that  part  of  the 
matter  would  fall  to  be  remedied.  But  so  far  from  this,  every 
cause  settled  or  not  proceeded  with  occasions  a  corresponding  saving 
of  trouble  to  the  judges,  and  of  time  to  other  euitors  who  are  wait- 
ing to  be  heard. 

'  These  views,  which  are  not  put  forward  as  being  in  any  way 
profound,  huml3ly  appear  to  the  writer  to  be  as  clear  and  simple  as 
he  hopes  they  are  sound.  But  they  appear  to  be  ignored  in 
recent  so-called  reforms,  in  which  the  object  appears  to  be  to 
compel  expedition,  at  aU  hazards,  without  sulticient  regard  to  other 
considerations.  That  effort  has  hitherto  been  abortive,  and  it  is 
one  which  must  ultimately  fail,  because  it  is  at  variance  with 
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sonnd  principles  of  judicial  administration.  But  it  may  occasion 
much  suffering  and  injury  in  the  meantime.  When  such  suffering 
and  injury  can  no  longer  be  endured,  we  shall  probably,  after  our 
usual  manner,  oscillate  in  some  equally  unscientiiic  shape  as  far  in 
the  other  direction. 

Tlie  greatest  and  richest  commercial  country  in  the  world  is 
supposed  to  imagine  that  it  cannot  afford  to  maintain  a  permanent 
ministry  and  department  of  justice  to  keep  such  matters  on  a  proper 
footing,  and,  from  time  to  time,  to  afford  and  maintain  the  adjust- 
ments which  a  living  science,  like  that  of  the  law,  constantly 
requires.  It  would  defy  calculati  )u  to  estimate  how  much  is  lost, 
both  directly  and  indirectly,  from  our  want  of  system  in  regard  to 
what  ought  to  be  a  leading  department  of  the  government  of  the 
State,  and  in  which  scarcely  any  amendments  are  made,  or  attempted, 
except  by  way  of  occasional  desultory  reaction  against  some  of  the 
coDsequences  when  they  may  happen  to  have  become  no  longer 
tolerable. — I  am,  etc.  An  Outsider. 


Zht  Srotttsh  %m  Msiq^zxnt  anb  Sheriff  Court  IHeporter. 


SHERIFF  COURT  OF  PAISLEY. 

Sherifif  Cowan. 

WIL80H  BRcyrHEBS  AND  OTHERS  V.  JOHN  TUiLL. — November  5, 1872. 

Landlord  and  Tenant^Pvblic  Work— Lease, — Obligation  for  Repairs.^Land- 
hrd  hound  to  execute  necesmfy  Repairs  at  "  Overtime "  or  on  Holidays,  The 
following  interlocutor,  which  has  been  acquiesced  in,  fully  explains  the  nature 

oi  tue  case  viz.  *^~~ 
**  Paisley,  5th  November  1872,-''Ra,ying  heard  parties'  procurators,  and  con- 

ndend  the  Closed  Record,  proof  adduced,  and  whole  process  :  Finds  in  fact  that 
hv  lease  dated  November  1868,  the  respondent,  who  was  then  praprietor  of  the 
prvmises  in  question,  let  to  George  Wilson,  and  by  sub-lease  dated  December 
1869,  George  Wilson  let  to  the  petitioners,  Wilson  Brothers,  the  premises  in 
George  Street,  Paisley,  now  occupied  by  them,  together  with  the  engme,  boilers, 
and  machinery  therein  ;  that  said  lease  to  George  Wilson  contains  an  express 
obligation  (assigned  by  sub-lease)  on  the  part  of  the  respondent  to  keep  up  in 
good  tenantable  condition  the  buildings  of  the  premises  thereby  let ;  that  it 
also  contains  a  cUuse  in  these  terms,  *  and  in  the  event  of  anv  accident  occur- 
ring to  any  port  of  the  engine,  boilers,  shafting,  and  other  machinery  hereby  let, 
the  firrt  party  binds  himself  and  his  foresaids  to  repair  same  at  his  own  expense, 
on  written  notice,  without  unnecessary  delav,  unless  such  accident,'  etc. ;  that 
nibseqnent  to  said  lease  the  respondent  sold  to  the  other  petitioners,  Gibson 
Brothers,  the  premises  in  question,  but  undertook  to  relieve  them  of  any 
Hahilitv  for  the  up-keep  of  the  engine,  boilers,  and  machinery  durinjj  the  cur- 
rency of  the  lease  to  George  Wilson — ^that  is,  he  undertook  that  said  engine, 
boilers,  etc,  should  be  kept  up  either  by  the  tenants,  or,  them  failing,  by  him- 
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self  :  Finds  that  there  are  repairs  at  present  urgently  needed  on  the  engine  and 
boilers  specified  in  the  evidence  of  Matthew  Hodeert  (page  3  of  Proof)  ;  that  it 
is  the  universal  custom,  when  repairs  are  required  on  the  engine  or  great  gear- 
ing of  a  manufactory  such  as  the  one  in  (question,  to  execute  these  repairs  at 
overtime,  at  night,  or  on  holidays  :  Finds  in  law,  that  on  a  soimd  construction 
of  the  lease  in  question,  it  does  not  contain  any  express  stipulation  regarding  the 
up-keep  of  the  engine,  boilers,  and  machinery  ;  that  the  liability  or  non-liability 
of  respondent  must  therefore  be  determined  at  common  law  ;  that  the  landlord 
is  at  common  law  bound  to  keep  up  and  maintain  in  good  working  order  the 
fixed  machinery  let  by  him  ;  and  the  respondent,  standing  by  his  agreement 
with  the  petitioners,  Gibson  Brothers,  in  the  position  of  landlord,  is  therefore 
bound  to  ifphold  the  engine,  boilers,  and  machinery  let  to .  the  petitioners, 
Wilson  Brothers  :  Finds,  further,  that  he  is  bound  to  execute  the  repairs 
required  at  such  time  as  shall  not  interfere  injuriously  with  the  petitioners* 
business  as  manufacturers  ;  and,  as  the  execution  of  the  repairs  now  called  for 
during  work  hours  would  cause  the  stoppage  of  the  works,  he  is  bound  to 
execute  them  at  other  than  work  hours  :  Therefore  ordains  the  respondent 
forthwith  to  execute  the  repairs  specified  on  page  3  of  the  Proof,  Na  19  of  pro- 
cess, at  other  than  working  hours  of  the  factory  ;  and  decerns,  under  certifica- 
tion that,  if  he  shall  not  execute  said  repairs  within  fourteen  days  from  this 
date,  authority  will  be  granted  to  the  petitioners,  Wilson  Brothers,  to  execute 
said  repairs  themselves  :  Meantime  reserves  the  question  of  expenses. 

"  HUGH  COWAJJ. 

"  Note. — Two  questions  seem  to  be  raised  between  the  petitioners  and  the 
respondent — (1)  Is  the  respondent  liable  to  execute  the  repcurs  now  absolutely 
needed  by  the  engine,  boilers,  etc.  7  and  (2)  If  he  is,  is  he  bound  to  do  so  at  night, 
or  in  overtime  ?  The  S.  S.  has  felt  considerable  difficulty  in  construing  the 
clause  quoted  in  the  interlocutor.  It  was  contended  by  the  petitioners  that 
accident  included  such  a  case  as  has  occurred,  where  the  supply  pipe  and  some 
valves  have  given  way  ;  and  there  is  something  to  say  for  this  view.  But  acci- 
dent is  something  unforeseen,  and  in  popular  language  means  a  sudden  unex- 
pected cata^itrophe,  isvsuing  in  the  destruction  of  one  or  more  parts  of  a  machine  ; 
and  on  carefully  thinking  over  the  clause  in  question,  the  S.  S.  cannot  give  the 
word  as  here  employed  any  other  meaning.  There  has  no  such  accident 
occurred  ;  a  supply  pij)e  has  worn  out — a  valve  has,  through  constant  use,  be- 
come too  small.  The  case  here  is  evidently  one  of  ordinary  wear  and  tear. 
Now,  on  whom,  in  such  a  case,  does  the  burden  of  up-keep  lie  7  The  express 
terms  of  a  lease  will,  of  course,  regulate  the  rights  of  parties  ;  and  if  there  were 
in  this  lease  any  clause  relieving  the  landlord  of  the  up-keep,  or  laying  the 
burden  of  it  on  the  tenant,  that  would  decide  the  question*  But  the  lease  is 
silent  except  as  to  the  case  of  accident,  and  the  parties  must  therefore  fall  back 
on  their  rights  at  common  law  ;  and  the  simple  principle  which  regulates  the 
matter,  and  is  conclusive  of  it,  is  that  he  wno  lets  any  subject  for  use  must 
keep  it  up  in  good  working  order.  He  is  the  owner  of  it,  and  it  is  his  interest 
to  keep  it  in  proper  order  ;  and  the  Mre  which  he  receives  is  the  consideration 
year  by  year  for  the  use  of  a  subject  which  he  must  keep  in  similar  condition  to 
that  in  which  it  was  when  the  covenant  of  lease  was  entered  into.  If  it  became 
unfit  for  work  it  would  be  unjust  to  ask  for  rent,  and  he  would  indeed  be  liable 
in  damages  fc^r  failing  to  give  to  the  lessee  that  for  which  he  pays  his  rent 
Then  (2)  as  to  the  time  when  the  repairs  are  to  be  made.  On  this  point  the 
evidence  is  to  the  S.  S.  quite  conclusive.  'Such  a  thing  as  making  repairs  on  the 
engine  or  boilers  during  working  hours  has  never  been  heard  of  by  the  witnesses 
unless  in  case  of  a  break-down,  and  then  it  cannot  be  helped,  and  the  repairs 
are  done  both  day  and  night.  This  practice  commends  itself  to  reason,  it  is 
better  that  the  small  loss  of  extra  pay  to  a  few  men  be  incurred  than  the  great 
loss  of  no  pay  to  the  \rhole  of  the  workers  and  no  profit  to  the  tenants  of  the 
works.  "  H.  C." 

Act. — MacroherL    Alt. — RusselL 
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SHERIFF  COURT  OF  PERTHSHIRE. 
Sheriff  Barclay,  LL.D. 

Nuisance  Removal  Act,  uc.  16 — '*  Injurious  to  Health.^ — This  was  a  petition  at 
the  instance  of  the  Local  Authority  of  the  parish  of  Kinnoull,  against  Peter 
Robertson,  Castlebank,  Barnhilly  ^r  the  removal  of  an  alleged  nuisance  at 
Castltfbank.  The  S.  S.  has  pronounced  the  following  interlocutor  and  note, 
which  f iillj  explain  the  nature  of  the  case  : — 

**  Perth,  7th  November  1872. — Having  heard  parties'  procurators,  and  made 
avizandum  with  the  proceedings  and  debate,  oefore  answer  allows  the  corn- 
plainer  to  prove  that  the  matter  of  complaint  is  injurious  to  health,  andallow« 
the  party  complained  on  a  conjunct  proof :  Grants  diligence  against  witnesses, 
and  orders  the  cause  to  be  enrolled  that  a  diet  for  proof  may  be  appointed. 

•   **  Hugh  Barclay. 

*^Ncte, — This  case  has  raised  questions  of  great  difSculty  and  public  importance, 
and  has  cost  the  S.  S.  much  consideration.  He  has  himself  and  alone  looked  at 
the  premises,  to  be  satisfied  of  the  exact  nature  of  the  complaint  In  the  first 
place,  he  is  of  opinion  that,  on  the  one  bond,  the  Act  should  receiye  a  rf.asonably 
libenl  interpretation  for  the  public  benefit,  so  as  to  preserve  the  generai  health ; 
but,  on  the  other  hand,  it  must  be  guarded  strictly,  not  to  allow  it,  in  the  hands 
of  any  individual,  to  become  an  instrument  of  oppression,  and  unnecessarily  to 
injure  the  fair  rights  of  enjoyment  of  private  property.  Both  parties  argued 
the  case  solely  under  the  sub-division  D  of  the  16th  section  of  the  Act  There 
is  here  a  question  whether  the  words,  'injurious  to  health/  midway  in  this 
clause,  overrides  the  whole  previous  words.  Grammatically  there  cannot  exist 
a  doubt  that  it  does.  But  as  Acts  of  Parliament  acknowledge  no  such  vulgar 
rule,  and  as  three  eminent  counsel  give  a  contrary  opinion,  the  S.  S.  cannot 
venture  to  put  himself  in  opposition  ;  and  he  can  find  out  certain  words  of  dis- 
tinction which  support  this  opinion  when  punctuation  (which  is  no  part  of 
legisUtion  work)  is  got  rid  of.  One  of  the  counsel  is  the  learned  eentleman  to 
whom  is  generally  ascribed  the  authorship  of  the  Statute,  and  wno  has  since 
illustrated  it  by  valuable  notes.  Nevertheless,  the  S.  S.  is  not  much  inclined  to 
place  greater  weight  on  his  opinion  than  on  those  of  the  other  two  eminent 
counsel,  as  he  has  more  than  once  found  that  the  diaftsman  of  an  Act  of  Parlia- 
ment is  its  worst  interpreter,  being  apt  to  place  his  intention  in  room  of  his  ex- 
prestum,  and  to  sacrifice  all  gFammar,  *  his  wish  becoming  then  the  parent  of  his 
thought'  But  the  solicitor  for  the  defendant  argued  well,  that  the  alleged 
nuisance  did  not  fall  within  the  limits  where  such  is  absolutely  excluded,  though 
it  may  be  nowise  injurious  to  health.  At  first  the  S.  S.  was  inclined  to  treat 
this  plea  as  more  ingenious  than  sound.  It  must  be  admitted  that,  if  Perth  was 
meiely  a  Parliamentary  Buigh,  and  the  nuisance  within  that  boundary,  it  would 
be  within  the  first  part  of  the  snb-division  D.  It  was  not  easy,  therefore,  to  see 
how  a  different  rule  should  prevail  where  the  Parliamentary  limits  exceed  those 
of  the  Bnigh  or  Police.  Alt  within  such  limits  may  reasonably  be  supposed  to 
be  densely  inhabited,  and,  therefore,  demanding  the  like  precautions  for  public 
safety.  But,  on  looking  more  narrowly  into  the  definition  of  *  Burgh,'  the 
8.  S.  is  fully  satisfied  that  the  plea  in  defence  is  good.  Taken  in  connexion 
with  the  civic  authorities  attached  to  the  Burgh  terms  in  the  definition  clause, 
it  is  clear  that  the  line  beyond  an/  of  these  is  out  with  the  protection  of  these 
municipal  bodies,  and  rules,  under  the  fifth  section  of  the  Act,  it  would  be  com- 
pirtent  and  highly  expedient  to  have  that  portion  of  the  parish  of  Kinnoull 
without  the  Police  jurisdiction,  but  within  the  Parliamentary  limits,  placed 
under  the  surveillance  of  the  Police  so  far  ba  concerns  the  Public  HeaJtfi  Act 
But  meantime  it  cannot  be  allowed,  on  mere  views  of  expediency,  to  push  the 
linuts  beyond  what  the  Statute  has  expressly  provided.  But  whilst  the  S.  S.  is 
now  of  opinion,  under  the  subdivision  (D),  the  alleged  nuisance  ia  *  elsewhere* 
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than  a  burgh,  as  defined  in  the  definition  clanBe,  and  bo  proof  is  required  of  in- 
jury to  health  before  it  can  be  summarily  removed  under  the  Statute,  he 
is  further  of  opinion  that,  taking  the  whole  of  that  clause  (D)  together,  it  does 
not  apply  to  the  subject  of  complaint.  The  nuisances  under  D  clause  applies 
not  to  ordinary  but  extraordinary  dejK)sits.  The  woi-ds  are  *  accumulation  or  de- 
posit of  manure,  or  other  ofltnsive  matter,'  and  finishes  up  with  *  accumulation 
of  yolice  manure,  and  from  deposits  from  ashpits '  laid  down  in  the  vicinity 
of  larjje  towns  or  of  public  roads.  In  short,  the  whole  clause  obviously  regulates 
dung  dej-iots,  whether  police  or  others,  and  which  appears  hitherto  not  to  have 
been  ob^e^ved  in  Perth.  To  read  the  clause  as  maintained  by  the  solicitor  for 
the  prosecution,  is  absolutely  to  prohibit  all  middens  in  burghs,  however  well 
regulated  and  often  emptied.  A  proscription  so  manifestly  tyrannical  and  so 
unifonnly  disregarded  cannot  for  an  instant  be  supposed.  People  who  liiid 
it  their  interest  to  dwell  in  towns  really  cannot  be  expected  uniformly  to  breathe 
the  balmy  breezes  of  the  country  ;  and  middens,  if  properly  regulated,  are 
essential  to  urban  life.  The  S.  S.  is  therefore  of  oydnion  that  the  subject  of 
complaint  does  not  fall  within  the  subdivision  (D)  which  applies  to  extraordinary 
accumulations  and  deposits,  but  finds  its  place  in  subdivision  (B)  under  the 
well-known  name  *ashpity'  which  is  the  Anglican  and  more  euphonious 
expression'  than  the  Scotch  and  much  more  ancient  tenn,  *  midden '  or  *  dung- 
hifi.*  If  such  places  of  deposit,  alongst  with  its  congeries,  all  named  in  section 
B,  become  *  so  foul  as  to  oe  injurious  to  health,'  then  they  become  nuisances, 
and  the  Statute  reaches  them,  whether  within  or  without  burghs,  or  populous 
places.  The  S.  S.,  on  his  visit,  found  the  subject  of  complaint  a  stone  built 
ashpit  or  midden,  obviously  of  no  modem  date.  Unfortunately,  the  defender, 
with  the  view,  it  is  supposed,  of  preventing  complaint,  hatl  it  empty  when  the 
S.  S.  looked  at  it.  But,  strange  to  say,  it  appeared  to  him  that  there  was  on  the 
other  side  the  wall  the  like  ashpit  or  midden  stance  attached  to  the  house  of 
Mr.  Hunter,  who,  it  was  not  concealed  at  the  debate,  was  the  real  complainer. 
Of  course,  this  is  within  the  like  distance  of  the  house  of  the  defender  ;  so  that, 
if  all  dungsteads  and  middens  are  absolutely  to  be  abolished  within  buighal 
lines,  then  the  defender  may  take  reprisals,  and  insist  on  the  like  law  being 
applied  to  his  neighbour.  So  high  did  the  solicitor  for  the  complainer  plead  his 
case  of  absolute  prohibition  of  all  middens  in  populous  places,  that  he  denied  that 
the  Sheriff  had  any  power  to  regulate  the  deposit  as  a  remedy.  But  though  the 
midden  complained  of  be  proved  a  nuisance  injurious  to  health,  the  S.  S.  cannot 
give  this  judicial  interpretation  to  the  Act.  He  finds  the  word  *  remedy'  or 
^fibatement'  repeated  m  sections  18,  19,  21,  96,  99,  107,  and  especially  section 
51,  which  is  precisely  applicable  to  the  case  in  hand,  which  arises  chiefly  from 
the  deposit  of  cow  dung.  The  S.  S.  saw  from  the  level  of  the  ground  surround- 
ing the  defender's  house  that  it  would  be  no  small  inconvenience  to  remove  the 
midden  stance  to  a  spot  beyond  the  statutory  standard  (were  such  applicable  to 
the  case),  or  even  much  beyond  its  present  position ;  but  it  coes  appear 
to  him  that  with  a  neighbourly  spirit,  there  could  be  either  a  removal  to 
some  distance,  or  that  the  stance  could  be  covered,  or  its  contents  frequently  re- 
moved, so  as  to  avoid  all  appearance  of  unfriendly  feeling ;  and,  as  he  found 
the  stance  empty,  this  to  hun  indicated  a  kindly  disposition.  There  are  no 
doubt  more  delicate  scents  than  those  of  the  bvre,  though  some  people  ima^ne 
it  to  be  the  reverse  of  unhealthy.  It  is  to  be  Loped  that  parties  may  thus  coni- 
cably  arrange,  and  prevent  farther  proceedings,  for  a  little  forbearance  on  both 
sides  may  easily  accomplish  this  desirable  result  The  S.  S.  may  add  that  he 
views  the  Public  Health  Act  as  not  superseding  the  common  law  of  nuisance. 
As  laid  down  by  Lord  Mansfield,  and  followed  in  many  ca^es,  *  it  is  not  neces- 
sary that  a  manufactory  should  be  unwholesome,  but  that  it  was  enough  if  it 
rendered  the  enjoyment  of  life  and  property  uncomfortable.'  See  29  Mr  y 
1830,  and  7  March  1835  ;  Scott  13,  p.  646,  The  public  health  comes  in  to 
supplement,  and  not  to  abolish,  the  common  law.  It  imposes  on  public  bodies 
rauier  than  private  parties  the  power  and  duty  of  preventing  all  nuisances 
which  are  detrimental  to  public  health.     This  view  will  be  found  to  ruu  through 
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every  clause  of  the  yoluminoos  statute.  The  subject  of  the  complaint  must 
either  be  in  its  very  nature  and  locality  injurious  to  public  healtn  {res  ipsa 
loquitur),  or  such  injury  must  be  proved  from  the  axiom,  Salas  popvM  suprema 
lex.  The  Act  is  most  despotic  ;  it  arms  the  local  authorities  with  extreme 
powers,  and  it  gives  a  single  magistrate  the  power  of  summarily  convicting, 
▼ith  such  a  limited  appeal  as  in  the  majority  of  cases  amounts  to  none.  In  the 
view  of  ihe  S.  S.,  it  must  be  cautiously  confined  to  its  object,  the  protection  of 
puhlie  healthf  and  it  must  not  be  stretched  so  as  to  cover  individuals  from  'vdn- 
dicating  their  own  rights  under  the  ordinary  and  more  reasonable  formalities  of 
common  law.  H.  B." 


SHERIFF  COURT  OF  ABERDEEN. 

▲LEX.  R.  LOW  V,  AND.  P.  RAMSAY. 

Merthant  Skipping  Act — Evidence — Competency  of  adducing  Complainar  in  a 
Criminal  Complaint  as  a  Witness. — This  was  a  complaint  under  the  Merchant 
Shipping  Act,  at  the  instance  of  a  commission  merchant  in  Aberdeen,  against  a 
seaman  on  board  the  Venus,  belonging  to  the  complainer,  chaigin^  him  with  an 
offence  under  the  Act,  in  so  far  as  he  refused  to  proceed  to  sea  m  said  vessel. 
The  case  came  up  before  Sheriff  Wilson  on  Thursday,  when  the  complainer 
wag  tendered  as  a  witness,  and  his  evidence  objected  to.  After  the  point  had 
been  debated 

Sheriff  Wilson  said— The  question  raised  by  this  objection  is  whether  the 
Evidence  Act  has  rendered  it  competent  to  examine  the  prosecutor  in  a 
criminal  complaint,  such  examination  being  contrary  to  the  common  law. 
This  complaint  is  one  of  an  entirely  criminal  character,  so  that  the  question 
arises  here  purely.  The  Act  says,  '^  It  shall  be  competent  to  adduce  and  examine 
as  a  witness,  in  any  action  or  proceeding  in  Scotland,  any  party  to  such  action 
or  proceeding,  or  the  husband  or  wife  or  any  party,  whether  he  or  she  sh^l  be 
individually  named  in  the  record  or  proceeding  or  not  '*  Those  words  "  action 
or  proceeding"  cover  lioth  criminal  and  civil  proceedings.  That  is  quite  clear 
from  other  parts  of  the  Act,  and  especially  from  the  part  which  I  shall 
immediately  quote.  The  only  exception  to  the  general  provision  I  have  noticed 
is  in  these  words  : — *'  Nothing  herein  contained  shall  render  any  person,  or  the 
husband  or  wife  of  any  person,  who  in  any  criminal  proceeding  is  charged  with 
the  commission  of  any  indictable  offence  or  any  ofifence  punishable  on  summary 
conviction,  competent  or  compellable  to  give  evidence  for  or  against  himself 
or  herself."  Now,  that  is  the  only  exception,  and  it  excludes  only  the  evidence 
of  a  person  charged  with  an  offence.  Tnerefore,  under  the  plain  woitls  of  this 
Act,  it  is  competent  to  examine  a  prosecutor.  But  it  is  said  that  the  words  in 
this  Act  have  been  controlled  by  practice  and  decisions.  With  r^[ard  to  the 
practice — so  far  as  the  public  prosecutor  is  concerned — there  can  be  no  doubt 
that  it  is  very  distinct — not  to  examine  him.  But  I  apprehend  that  there  is  no 
regular  practice  as  regards  private  prosecutors.  In  my  own  experience,  I  have 
seen  it  done  several  times,  and  without  objection  ;  and  if  it  were  not  to  be  done 
there  would  be  grave  inconvenience.  It  might  so  happen  that  the  person  who 
had  the  right  to  be  the  private  prosecutor  was  the  only  witness  in  the  case,  and 
it  would  thus  happen  that  if  he  were  excluded  it  would  be  excluding  the  only 
nan  who  had  information  upon  the  subject.  It  is  further  said  .that  the  evidence 
has  been  excluded  by  decisions — by  one  in  the  Court  of  Session,  and  another, 
said  to  have  been  pronounced  here.  The  Court  of  Session  decision  applied  to 
the  case  of  a  public  prosecutor,  and  to  the  case  of  a  public  prosecutor  who  had 
no  information  to  give  upon  the  matter  from  his  own  knowledge,  but  who  was 
limply  in  the  case  qua  public  prosecutor.  It  does  not  appear  that  the  principle 
applicable  to  that  case  is  applicable  to  the  present  case,  oecause  a  public  prose- 
cutor Btanda  in  a  very  different  position  from  a  private  complainer.    The  objec- 
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tion  to  examining  a  procurator-fiscal  is  very  mncli  like  the  objection  to  examin- 
ing an  ordinary  law-agent  in  a  case.  It  is  competent  to  examine  a  law-a^^ent, 
but  he  cannot  be  examined  on  anything  confidentially  communicated  to  him. 
It  eeems  to  me  that  all  information  got  by  a  procurator-fiscal,  as  fiscal,  is  covered 
by  that  plea  of  confidentiality,  and  seeing  that  he  could  give  no  evidence,  it 
would  be  useless  to  put  him  into  the  witness-box.  Besides,  it  was  contrary  to 
public  interest  to  allow  such  an  official  to  be  examined.  For  these  reason?,  I 
do  not  think  that  the  rule  laid  down  by  the  Court  of  Session  as  to  public 
prosecutors  can  apply  to  private.  With  regard  to  the  decision  in  this  Court, 
if  there  had  been  any  record  of  it  I  would  have  been  bound  to  treat  it  with 
veiy  great  respect.  But  there  is  no  record  of  it,  and  therefore  the  presumption 
is  that  it  was  rather  an  expression  of  opinion  on  the  matter  than  a  decision.  I 
must  hold,  therefore,  that  there  is  no  groimd  either  in  practice  or  in  the  autho- 
rities of  this  or  any  higher  Court  to  take  away  anything  from  the  plain  mean- 
ing of  the  Statute  that  has  been  founded  on  by  the  complainer  here.  It  has 
been  said  that  it  would  be  unfair  to  the  defender  to  allow  the  pursuer  to  be 
examined,  and  not  to  examine  him  ;  and  also  that  the  pursuer  has  an  obvious 
interest  in  the  matter.  With  regard  to  such  interest,  it  can  always  be  kept  in 
view  in  weighing  his  evidence  :  and  with  regard  to  the  supposed  unfairness,  we 
must  recollect  that  the  principle  of  excluding  the  evidence  of  the  defender  is 
that  it  is  an  act  of  kindness  and  mercy  to  the  defender  to  exclude  him.  I  have 
no  doubt  that  if  criminal  laws  were  made  by  the  parties  immediately  concerned 
in  them,  the  law  would  be  different,  as  most  defenders  would  be  of  another  opinion, 
and  would  prefer  to  be  examinable.  But  the  theory  and  practice  of  the  law  on 
this  point  still  is  that  the  defender's  mouth  is  shut,  because  it  would  not  be 
fair  to  allow  him  to  be  examined  and  then  to  ask  him  questions  to  criminate 
himself.  1  feel  myself  bound  to  repel  the  objection,  and  to  allow  the  com- 
plainer to  be  examined. 

Act. — A.  D,  Morice,    AU, — 0,  Prosser. 
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CIP.  58.  *'  THE  BANKRUPTCY  (IKELAND)  AMENDMENT  ACT,  1872." 

This  Act  contains  in  sa  70,  71  provisions  nearly  identical  with 
those  of  the  English  Act  of  1869  (32  &  33  Vict.  c.  71,  s.  73  sq.)  with 
regard  to  the  enforcement  of  orders  of  British  Courts  of  Bankruptcy 
by  the  Courts  of  other  parts  of  the  Empire. 

CAP.  73.   "  MERCHANT  SHIPPING  ACT,  1872." 

This  Act  contains  some  special  and  minute  amendments  of  the 
leading  Act,  which  it  is  of  importance  for  persons  concerned  in 
shipping  to  know ;  hut  which,  in  the  prospect  of  a  consolidating 
Act  being  passed,  few  lawyers  will  think  it  necessary  to  read  except 
under  the  pressure  of  necessity. 

CAP.  74.  ADULTERATION  OF  FOOD,  DRUGS,  ETC. 

The  first  section  Imposes  a  penalty  of  £50  for  the  first  ofience, 
and  imprisonment  for  not  more  than  six  months,  on  persons  *'  ad- 
loixing,''  or  ordering  other  persons  to  admix,  with  any  article  of 
food  or  drink,  "  any  injurious  or  poisonous  ingredient  or  material 
to  adulterate  the  same  for  sale,"  and  on  persons  admixing  "  any 
ingredient  or  material  with  any  drug  to  adulterate  the  same  for 
sale."  By  sec.  2  persons  selling  food  or  drink  or  drugs  which  they 
know  to  have  heen  adulterated  forfeit  a  penalty  not  exceeding  £20 
on  a  summary  conviction  before  the  Sheriff- Substitute,  or  any 
magistrate  acting  under  any  general  or  local  Police  Act,  with  costs. 
On  a  second  offence  the  Sheriff  or  magistrate  is  to  cause  the  offen- 
der's name  to  be  published  at  his  expense  in  a  newspaper  or  other- 
wise 

Persons  selling  any  article  of  food,  drink,  or  drugs,  knowing  them 
to  have  been  mixed  with  any  other  substance  with  intent  fmudu- 
lently  to  increase  its  weight  or  bulk,  and  not  declaring  such  admix- 
ture to  the  purchaser  before  delivery,  shall  be  deemed  to  have  sold 
an  adulterated  article  (s.  3).    Analysts  of  all  articles  of  food,  drink, 
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and  (Jnigs  purchased,  with  salaries  or  allowances,  may,  and  when 
required  by  the  Secretary  of  Stat«  must,  be  appointed  and  removed 
by  the  Commissioners  of  Supply  for  counties,  and  by  the  police 
commissioners  or  town  councils  for  boroughs — such  appointments 
and  removals  being  subject  to  the  approval  of  the  Secretary  of 
State  (s.  5). 

Section  6  introduces  a  rather  circuitous  procedure  for  punishing 
adulteration.  The  inspector  of  nuisances,  or  the  inspector  of 
weights  and  measures,  or  the  inspector  of  markets,  one  or  all  of 
them^  as  the  local  authority  appointing  them  shall  determine,  is  to 
procure  and  submit  samples  of  articles  suspected  to  be  adulterated 
to  be  analyzed  by  the  analyst,  and  on  receiving  from  him  a  certifi- 
cate that  they  are  adulterated,  is  to  cause  a  complaint  to  be  made 
before  two  justices  of  peace,  or  the  Sherifl-Substitut^,  or  any  magis- 
trate acting  under  a  local  or  general  police  Act.  The  analyst  is 
also  to  make  an  annual  report  to  the  local  authority  appointing 
him  (s.  7). 

Section  8  enacts — surely  with  superfluous  care,  if  our  inferior 
judges  are  fit  for  their  duties — that  proof  shall  be  given  to  the 
satisfaction  of  the  justice,  sheriff,  or  magistrate,  that  the  article 
alleged  to  be  adulterated  was  delivered  to  the  analyst  in  the  same 
condition  as  regards  its  purity  or  impurity  as  when  it  was  received 
from  the  seller. 

Any  purchaser  may  have  an  analysis  and  certificate  on  payment 
of  a  small  sum  (s.  9).  It  is  not  said,  though  it  is  implied,  that  the 
certificate  following  on  this  analysis  is  to  be  the  basis  of  a  com- 
plaint in  the  manner  prescribed  by  section  6.  Samples  of  all 
articles  analyzed  are  to  be  sealed  up  by  the  inspectors  after  analysis 
by  the  analyst,  and  retained  in  case  the  magistrate  shall  order  other 
analyses  to  be  made  (s.  10).  The  expense  of  executing  the  Act  is 
to  be  borne  by  the  police  money  of  counties  and  boroughs  respec- 
tively (s.  11). 

CAP.  76.  "  THE  COAL  MINES  REGULATION  ACT,  1872." 

With  certain  exceptions  this  Statute  comes  into  operation  in 
England  and  Wales  only  on  1st  January  1873,  and  in  Scotland  not 
imtil  the  1st  of  January  1874  (s.  2).  It  applies  to  mines  of  coal, 
mines  of  stratified  ironstone,  mines  of  shale,  and  mines  of  fire-clay 
(s.  3). 

There  are  three  parts  in  the  Act,  which  comprises  76  sections 
and  four  schedules.  In  the  first  part  it  is  enacted  that  no  boy 
imder  the  age  of  10,  and  no  woman  or  girl,  shall  be  employed  in 
any  mines  to  which  the  Act  applies,  below  ground  (s.  4).  A  boy 
of  the  age  of  10  and  under  12  is  not  to  be  employed  below  ground 
except  in  a  mine  in  which  the  Secretary  of  State,  by  reason  of  the 
thinness  of  the  seams  of  such  mines,  considers  such  employment 
necessary,  under  the  regulations  set  forth  as  to  the  hours  of  work 
(s.  5).     There  are  distinct  regulations  as  to  the  employment  of  boys 
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and  young  persons,  and  such  employment  is  not  to  exceed  54  hours 
in  any  one  week  or  10  hours  in  one  day  (s.  6).  There  are  also  regu- 
ktions  as  to  the  intervals  between  the  periods  of  employment  (s.  7), 
and  as  to  the  attendance  of  boys  at  school  (s.  8).  On  the  applica- 
tion of  a  principal  teacher,  an  employer  is  to  pay  for  the  schooling 
of  a  boy  and  deduct  it  out  of  his  wages  (s.  9).  Inspectors  under  the 
Act  are  entitled  to  declare  a  principal  teacher,  who  grants  certificates 
of  attendance  as  required  by  s.  8,  to  be  disqualified  for  granting  such 
certificates  if  he  is  ignorant,  or  negligent,  or  has  not  the  necessary 
books  and  materials ;  also  in  case  of  immoral  conduct,  or  neglecting 
to  fiU  up  properly  a  certificate  of  school  attendance.  A  teacher  may 
appeal  to  the  Education  Department  (s.  1 0).  The  parent  who  neglects 
to  send  his  boy  to  school  is  to  be  Uable  to  a  penalty  of  20s.  (s.  11). 

No  woman,  yoimg  person,  or  child  is  to  be  employed  between 
the  hours  of  nine  at  night  and  five  in  the  morning,  or  on  Sunday, 
or  after  two  o'clock  on  Saturday  afternoon.  A  specified  time  is 
allowed  for  meals  (s.  12).  A  register  by  the  owner  is  to  be  kept  of 
persons  employed  (s.  13),  and  no  one  under  18  is  to  have  anything 
to  do  with  engines  (s.  14).  As  to  the  payment  of  wages,  there  is  a 
prohibition  against  paying  them  in  public-houses  or  places  of  enter- 
tainment (s.  16).  After  the  1st  of  August  next,  a  person  who  is 
paid  by  the  amount  of  mineral  gotten,  unless  exempted  by  the 
Secretary  of  State,  is  to  be  paid  according  to  weight  (s.  17).  The 
Statute  treats  of  check-weighers,  and  the  application  of  the  Weights 
and  Measures  Act  (ss.  18,  19)  prohibits  single  shafts  (s.  20),  with 
certain  exceptions  and  extensions  of  time,  the  division  of  mines  into 
parts  (s.  25),  and  the  appointment  of  certified  managers,  so  as  to 
bring  under  supervision  the  mines  to  which  the  Act  applies,  and 
the  authority  of  the  Secretary  of  State,  who  is  to  make  regulations 
for  granting  certificates  (ss.  26-37).  On  representation  to  the  Secre- 
tary of  State  he  may  direct  a  public  inquiry  into  the  competence  of  a 
manager  (s.  32).  Notice  of  accidents  is  to  be  given,  and  an  inspector 
is  to  be  present  at  inquiries  (s.  39).  In  disputes  between  the 
owners  or  managers  of  mines  and  the  inspectors  arbitration  is  to  be 
adopted  (s.  49). 

The  second  part  of  the  Act  begins  (s.  51)  by  enacting  thirty-one 
general  rules,  which  are  to  be  observed,  so  far  as  is  reasonably 
practicable,  in  every  mine  to  which  the  Act  applies.  They  relate  to 
ventilation,  inspection,  fencing,  precautions  against  explosion,  man- 
holes, machinery,  &c.  Specif  rules,  signed  by  the  inspector  of  the 
district,  are  to  be  established  for  each  mine  (s.  52),  subject  to  the 
approval  of  the  Secretary  of  State  (s.  53).  If  .the  Secretary  of  State 
and  the  mine  owners  do  not  agree  as  to  rules,  recourse  must  be  had 
to  arbitration  (s.  54).  Section  54  provides  for  amendments  of  rules, 
&.  56  for  transmission  for  approved  by  the  Secretary  of  State,  and 
8.  57  for  the  publication  of  rules. 

Part  IIL  is  "  supplemental,"  and  relates  to  penalties  and  procedure. 
Sect  60  provides  pecuniary  penalties  for  oflfences  under  the  Act. 
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It  is  provided  in  s.  61  that  an  owner,  agent,  or  mant^r  of  a 
mine,  or  a  person  employed  in  or  about  a  mine,  who  is  guilty  of  any 
offence  against  the  Act  which  in  the  opinion  of  the  Court  was 
reasonably  calculated  to  endanger  the  safety  of  the  persons  employed 
in  or  about  the  mine,  or  cause  serious  personal  injury  to  any  of 
them,  or  to  cause  a  dangerous  accident,  and  was  committed  wil- 
fully by  the  personal  act,  personal  default,  or  personal  negligence  of 
the  person  accused,  shall  be  liable,  if  the  Court  thinks  a  pecuniary 
penalty  will  not  meet  the  circumstances  of  the  case,  to  imprison- 
ment, with  or  without  hard  labour,  for  a  period  not  exceeding  three 
months. 

All  offences  may  be  prosecuted  before  an  Appeal  Court  of  Sum- 
mary Jurisdiction  under  the  Summary  Jurisdiction  Acts.  And  a 
Court  of  Summary  Jurisdiction  is  defined  to  be  in  Scotland,  two  or 
more  Justices  of  the  Peace  sitting  as  Judges  in  a  Justice  of  Peace 
Court,  or  "  the  Sheriff  or  some  other  Magistrate  in  office  for  the 
time  being,  empowered  by  law  to  do  alone  any  act  authorised  to  be 
done  by  more  than  one  Justice  of  the  Peace,  and  sitting  alone  or 
with  others  at  some  court  or  other  place  appointed  for  the  adminis- 
tration of  justice"  (s.  62). 

Complaints  and  informations  must  be  made  or  laid  within  three 
months,  and  offences  may  be  described  suflSciently  in  the  words  of 
the  Act  (s.  63).    Exceptions,  provisos,  exemptions,  excuses,  or  qualifi- 
cations, may  be  proved  by  the  defendant,  but  need  not  be  specified 
or  negatived  in  the  information ;  and  if  so  specified  or  negatived  no 
proof  in  regard  thereto  shall  be  required  on  the  part  of  the  infor- 
mant {ib.).    The  owner,  agent,  or  manager  may  be  examined  (if  he 
think  fit),  when  he  is  charged  in  respect  of  any  contravention  or 
non-compliance  by  another  person.     If  either  party  require  it  the 
Court  shall  cause  minutes  of  evidence  to  be  taken  and  preserved. 
A  Court  of  Summary  Jurisdiction  may  not  impose  a  penalty  exceed- 
ing £50 ;  but  may  impose  a  penalty  of  that  amount  for  an  offence 
which  involves  a  penalty  of  higher  amount  (t6.).    Prosecutions  of 
owners,  agents,  and  managers  before  a  Court  of  Summary  Jurisdiction 
are  competent  only  at  the  instance  of  an  inspector  or  with  the  writ- 
ten authority  of  the  Secretary  of  State.    And  if  such  owner,  agent, 
or  manager,  proves  to  the  satisfaction  of  the  inspector  that  he  had 
taken  all  reasonable  means  to  prevent  the  commission  of  the  offence 
the  inspector  shall  not  institute  any  prosecution  (s.  64). 

Convictions  by  a  Sheriff  are  subject  to  appeal  to  the  next  Circuit 
Court,  or  where  there  are  no  Circuit  Courts  to  the  High  Court-, 
imder  20  Geo.  II,  c.  43.  Against  convictions  by  Justices  an  appeal 
is  competent  to  the  next  Quarter  Sessions,  held  not  less  than  twenty- 
one  days  after  the  conviction,  the  defendant  within  seven  days  finding 
caution  with  the  Clerk  of  the  Peace  to  the  the  satisfaction  of  a 
Justice  of  the  Peace,  "  conditioned  personally  to  try  such  appeal, 
and  to  abide  any  judgment  of  the  Court  of  Appeal  therein,"  and  to 
pay  the  costs  awarded  by  the  Court. 
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It  is  enacted  with  regard  to  Scotland  that  "  all  jurisdictions, 
powers,  and  authorities  necessary  for  the  Court  of  Summary  Juris- 
diction under  the  Act  are  hereby  conferred  on  that  Act."  Persons 
found  liabl^  in  penalties  or  costs  are  liable  in  default  of  payment  to 
imprisonment  for  a  term  not  exceeding  three  months.  Penalties 
exceeding  £50  are  recoverable  in  the  same  manner  in  which  any 
penalty  due  to  Her  Majesty  under  any  Act  of  Parliament  may  be 
recovered  and  enforced. 

No  owner,  agent,  or  manager  of  any  mine  to  which  the  Act 
appUes,  and  no  father,  brother,  or  son  of  such  owner,  shall  act  as  a 
Court  of  Summary  Jurisdiction  or  member  thereof  in  respect  of  any 
offence  under  the  Act. 

Section  68  makes  provision  for  the  distribution  of  certain  pen- 
alties among  the  persons  injured  and  their  relatives,  without  pre- 
judice apparently  to  any  claims  of  civil  damages. 

CAP.  77.   "  THE  METALUFEROUS  MINES  REGULATION  ACT,  1872." 

This  Act  takes  effect  from  1st  January  1873,  and  applies  to  all 
mines  other  than  those  to  which  the  "  Coal  Mines  Eegulation  Act, 
1872,"  applies  (ss.  2,  3). 

No  boy  under  12  years  of  age,  and  no  girl  or  woman  of  any  age, 
shall  be  employed  in  any  mine  to  which  the  Act  appUes,  below 
ground  (s.  4).  Males  under  16  years  are  not  to  be  employed  in  or 
to  be  in  any  mine  for  the  purpose  of  employment  for  more  than  54 
hours  in  any  week,  or  for  more  than  10  hours  in  any  one  day,  or 
otherwise  than  in  accordance  with  certain  regulations  contained  in 
the  Act  (s.  5). 

Owners  are  to  keep  registers  of  boys  and  male  young  persons 
employed  in  mines  for  production  to  inspectors,  and  the  immediate 
employer  of  every  such  boy  other  than  the  owner  or  agent,  is  to 
make  a  report  to  the  inspector  before  he  causes  such  boy  to  be  in 
any  mine  (s.  6).  Young  persons  under  18  are  not  to  be  employed  in 
connection  with  engines  (s.  7).  Failure  to  comply  with  the  preced- 
ing sections,  of  which  only  the  substance  is  here  given,  is  made  an 
offence  under  the  Act  (s.  8). 

Pajrment  of  wages  at  public-houses,  or  offices,  gardens,  or  places 
connected  therewith  or  contiguous  thereto,  is  prohibited  (s.  9). 

Betums  by  owners  or  agents  of  all  names  are  required  to  be 
made  to  the  inspector  on  or  before  1st  August  annually,  of  the 
quantity  of  minerals  produced  and  sold,  and  of  the  number  of  per- 
sons employed,  distinguishing  their  classes  and  ages.  Notice  of 
accidents  (s.  11),  and  also  of  the  commencement  and  abandonment 
of  mines  (a  12),  is  to  be  given  to  the  inspector,  failure  to  do  so  being 
an  offence  against  the  Act  Abandoned  or  discontinued  mines 
must  be  securely  fenced  by  the  owner  or  persons  interested  in  the 
minerals  (s.  13). 

Sections  15  to  20  provide  with  regard  to  inspection ;  and  s.  21 
for  arbitration  in  questions  between  owners  and  the  inspector. 
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PartIL 

Section  23  provides  general  rules  to  be  observed  in  every  mine 
as  to  ventilation,  the  use  of  gunpowder,  signals  and  manholes  on 
underground  planes,  places  of  refuge  on  roads  wherever  the  produce 
of  the  mine  in  transit  exceeds  ten  tons  an  hour,  and  a  variety  of 
other  necessary  percautions  for  safety.  Sec.  24  requires  every 
owner  or  agent  to  transmit  to  the  district  inspector  for  approval  by 
the  Secretary  of  State  special  rules  for  the  guidance  of  the  persons 
managing  or  employed  in  his  mine.  These  rules  are  to  be  estab- 
lished, if  not  objected  to  by  the  Secretary  of  State,  within  40  days 
after  their  receipt  by  the  inspector.  Sec.  26  relates  to  the  modifica- 
tion of  the  proposed  special  rules  by  the  Secretary  of  State,  and 
s.  27  for  their  amendment  from  time  to  time  as  required  aft^r  being 
established. 

An  abstract  of  the  Act  and  entire  copy  of  the  special  rules  are 
to  be  posted  up  at  or  near  each  mine,  and  renewed  as  often  as 
obliterated :  and  the  abstract  and  special  rules  are  to  be  given  gratis 
by  the  mine-owner  to  each  person  therein  employed  who  shall 
apply  for  it. 

Part  III 

is  supplemental  and  relates  to  penalties.   It  is  identical  with  Part  III. 
of  the  preceding  Act. 

CAP.  78.  "  protection  of  wild  birds." 

The  Wild  Birds  for  the  protection  of  which  this  Act  was  passed 
are  enumerated  in  a  schedule,  and  range  from  the  Bittern  and  Swan 
to  the  Eobin  Eedbreast  and  the  Wren.  Any  one  intentionally 
wounding,  killing,  or  offering  for  sale  (when  recently  killed),  any 
such  bird  between  March  15th  and  August  1st,  is  liable  to  be  re- 
primanded and  discharged  on  payment  of  costs  for  the  first  offence, 
and  to  be  fined  not  more  than  5s.,  including  costs,  for  each  subse- 
quent offence  (s.  2).     The  other  clauses  of  the  Act  are  executive. 

CAP.   81.   "THE  ATTORNEY  AND   SOLICITORS  ACT   (1860) 

AMENDMENT  ACT,  1872." 

We  paid  close  attention  to  a  certain  clause  in  the  Law  Agents 
Bill  introduced  last  Session,  which  created  considerable  amusement 
and  speculation  among  legal  circles,  and  which  purported  to  facilitate 
the  passage  of  briefless  Advocates  in  Scotland  into  the  more  lucrative 
though  less  illustrious  rank  of  English  Solicitors.  We  did  not 
know,  or  if  we  once  knew  had  forgotten  tiU  the  other  day,  that 
while  the  more  generally  important  portions  of  the  Bill — those 
clauses  which  it  was  every  one's  concern  to  get  passed — had  been 
consigned  to  the  tender  mercies  of  a  future  Session,  this  particular 
provision  had,  for  the  benefit  of  a  very  select  few,  possibly  of  a 
solitary  member  of  the  Faculty,  been  made  law.    It  simply  enacts 
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that  every  member  of  the  Faculty  of  Advocates  who  has  before  or 
after  the  passing  of  this  Act,  served  under  articles  of  clerkship  to  a 
practising  attorney  in  England  or  Wales  for  three  years,  and  has 
been  examined  and  sworn  as  prescribed  by  6  &  7  Vict.  c.  73,  and 
amending  Acts,  may  be  admitted  and  enrolled  as  an  attorney  and 
solicitor  in  England  and  Wales. 

CAP.  93.  "  THE  pawnbrokers'  ACT,  1872." 

The  Pawnbrokers*  Act  was  nearly  the  last,  but  not  the  least  im- 
portant passed  during  the  last  Session.  In  simplicity  of  language 
and  procedure  it  contrasts  favourably  with  its  predecessor.  It 
brings  into  one  compact  and  not  very  long  enactment  provisions 
which  have  hitherto  been  scattered  up  and  down  among  a  series  of 
Acts  passed  at  widely  different  times ;  and  it  leaves  the  essential 
conditions  of  the  industry  to  which  it  relates  unaltered,  though  it 
makes  important  improvements  in  matters  of  detail.  The  operation 
of  the  new,  as  of  the  old  Act,  is  limited  to  transactions  not  exceed- 
ing £10  (sec.  10),  above  which  pawner  and  pawnee  have  long  been 
free  to  deal  any  way  they  liked,  and  on  any  terms  upon  which  they 
might  agree. 

On  and  after  January  1, 1873  (sec.  3),  this  freedom  of  contract 
may  however,  at  the  borrower  s  option,  be  extended  to  transactions 
between  £2  and  £10.  The  statutory  rules  and  rates  will  apply  if 
nothing  be  said  or  done  to  the  contrary  (s.  10).  But  if  from  the 
nature  of  the  thing  pledged,  or  for  any  other  reason,  the  parties 
choose  to  make  a  special  bargain,  they  may  (a  24)  do  so  in  a  prescribed 
form,  which  is  specially  exempted  from  agreement  or  other  stamp 
duty,  but  which  is  still  governed  by  the  Act,  except  where  qualified 
as  to  rate  of  profit,  period  of  redemption,  or  other  specified  particulars. 
The  profit  chargeable  upon  statutory  pledges  has  hitherto  not  only 
varied  with  the  amount  advanced,  but  has  been  so  defined  that  every 
payment  on  redemption  of  pledges  involved  an  exercise  of  mental 
arithmetic  that  would  have  puzzled  a  first-class  candidate  at  a  com- 
petitive examination.  Henceforth  the  charge  will  be  (s.  15,  schedule 
4),  one  halfpenny  per  month  for  every  florin  or  fraction  of  a  florin 
advanced  upon  any  pledge  up  to  40s.  From  40s.  to  £10  the  charge 
is  one  halfpenny  per  month  for  each  half-crown. 

The  Bill  when  introduced  contained  a  clause,  founded  on  the  recom- 
mendation of  the  Select  Committee,  restricting  the  statutory  period 
for  redeeming  pledges  from  twelve  to  six  months.  This  proposal, 
however,  met  with  so  little  favour  that  the  promoters  of  the  Bill 
fell  back  on  the  old  rule  of  a  year  and  a  day,  with  seven  day6  of 
grace  added  (s.  16),  instead  of  several  distinct  periods  formerly  pre- 
scribed. At  the  end  of  seven  days'  grace  the  pledge  may  be  sold 
by  auction  in  manner  presented  by  the  Act  (ss.  19,  20).  Unre- 
deemed pledges  for  lOs.  or  under  become  (s.  17)  the  absolute  property 
of  the  pawnbroker,  but  those  of  larger  amount  continue  (s.  16)  re- 
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deemable  until  actual  sale.  A  pawnbroker  may  bid  (s.  19)  at  sale 
by  auction  for  any  article  purchased  by  him,  but  he  is  bound  to 
keep  an  account  of  the  produce  of  all  such  sales,  and  to  pay  the 
surplus  produce  over  to  the  pawner  (ss.  21,  22)  if  demanded  at  any 
time  within  three  years,  subject,  however,  to  lus  right  to  set  off  any 
deficiency  arising  within  twelve  months  on  the  sale  of  other  articles 
belonging  to  the  same  person. 

So  far  the  provisions  of  the  Act  are  favourable  to  the  pawnbroker. 
But  the  other  sections  impose  upon  him  some  corresponding 
liabilities.  He  is  responsible  (s.  8)  for  things  done  or  omitted  by 
his  servants  in  the  course  of  business,  though  he  may  be  entirely 
innocent  of  them.  He  must  keep  books  (s.  12),  issue  tickets 
describing  the  property  pledged  (s.  14),  and  do  various  other  acts 
of  business  detail,  in  specially  appointed  ways  (s.  13),  under  pain  of 
£10  penalties.  If  he  takes  profits  or  makes  charges  beyond  those 
authorized  by  the  Act,  if  he  fails  to  sell  forfeited  pledges  bona  fide, 
if  he  cooks  his  accounts  in  fraud  of  their  owners,  or  withholds  books 
which  his  customers  are  entitled  to  inspect,  or  if  he  refuses  to  pay 
over  realized  surplus,  he  becomes  liable  to  a  penalty  on  conviction 
in  a  court  of  summary  procedure. 

The  Act  makes  him  (s.  27)  an  insurer  of  all  pledges*  to  the  extent 
of  25  per  cent,  above  the  amount  advanced  upon  them,  in  addition 
to  his  ordinary  liability  for  their  full  value  if  damaged  by  negligence 
while  in  his  custody.  If  he  fails  to  deliver  a  pledge  on  demand 
and  tender  of  money  due  by  the  persons  entitled,  the  onus  of  prov- 
ing reasonable  excuse  lies  upon  him  (s.  31).  Abuses  of  the  facilities 
which  pawnbroking  affords  for  embezzlement  are  guarded  against 
by  s.  35,  which  punishes  a  pawnbroker  who  takes  in  pledge 
unfinished  materials  in  course  of  manufacture,  or  goods  sent  to 
wash,  &c.,  with  a  fine  of  double  the  amount  of  his  loan,  in  addition 
to  the  forfeiture  of  the  goods.  His  premises  may  (s.  36)  be  searched 
by  constables  under  a  warrant,  which  is  obtainable  on  reasonable 
ground  of  suspicion  that  such  goods  or  materials  have  been  unlaw- 
fully pawned,  and  resistance  to  an  officer  under  such  circumstances 
is  punishable  by  a  fine  of  £10,  as  an  offence  against  the  Act,  in 
addition  to  other  penalties  for  such  offences. 

The  new  Act  substitutes  (s.  37)  a  uniform  duty  of  £7,  10s.  on 
pawnbrokers*  licenses,  thus  putting  all  who  pursue  the  same  trade 
on  the  same  level.  At  present  the  duty  in  London  is  £15,  and  £7, 
10s.  in  the  country.  Unlicensed  trading  exposes  the  offender  to  an 
Excise  penalty  of  £50  (ss.  6,  37).  The  license  may,  by  direction 
of  a  competent  Court,  be  forfeited  on  conviction  for  fraud  or  for 
knowing  receipt  of  stolen  goods  (s.  38). 

Those  already  engaged  in  the  business,  their  executors,  adminis- 
trators, assigns  or  suQcessors,  will  be  entitled  to  renewed  licenses  as 
of  right  (s.  39).  New  comers  to  the  trade  must  obtain  certificates, 
to  be  granted  (s.  40)  by  justices  and  burgh  magistrates  at  their 
ordinary  meetings  for  granting  and  renewing  certificates  for  the  sale 


ANiXTSIS  OF  THE  BALLOT  ACT.  65 

of  excisable  liquors,  or  other  meetings  specially  convened.  The 
certificate  can  only  be  granted  after  giving  certain  public  notices 
(a.  42),  and  will  be  refused  if  (s.  43)  the  applicant  fail  to  produce 
satisfactory  evidence  of  good  character,  or  if  it  be  shown  that  the 
shop  he  proposes  to  open,  or  some  adjacent  premises  owned  by  him, 
are  the  resort  of  reputed  theives  or  bad  characters.  Forgery  of  a 
certificate  is  punishable  by  £20  fine,  and  perpetual  disqualification 
from  license-holding  (s.  44).  Half  of  any  penalty  may  be  given  to 
the  party  aggrieved  under  the  direction  of  the  Court,  and  such  pro- 
portion as  it  shall  think  fit  may  be  awarded  to  the  common  informer, 
subject  to  provisions  for  repressing  vexatious  and  frivolous  informa- 
tions. 


ANALYSIS  OF  THE  BALLOT  ACT  AS  APPLICABLE  TO 

SCOTLAND. 

By  DAVID  CRICHTON,  Esq.,  Advocate. 

The  form  of  this  Act  is  unusual  Its  provisions  are  contained 
portly  in  the  clauses  of  the  Act,  which  lay  down  the  principles  of  the 
new  procedure,  partly  in  a  series  of  rules  in  the  First  Schedule,  and 
partly  in  the  forms,  notes,  and  directions  in  the  Second  Schedule. 
The  28th  section  enacts  that  "  the  schedules  to  this  Act,  and  the 
notes  thereto  and  directions  therein,  shall  be  construed  and  have 
effect  as  part  of  this  Act."  But  these  parts  of  the  Act  are  not  all  of 
the  same  importance ;  for  the  13th  section  enacts  that  "no  election 
shall  be  declared  invalid  by  reason  of  a  non-compliance  with  the 
rules  contained  in  the  First  Schedule  to  this  Act,  or  any  mistake  in 
the  use  of  the  forms  in  the  Second  Schedule  to  this  Act,  if  it  appears 
to  the  tribunal  having  cognizance  of  the  question  that  the  election 
was  conducted  in  accordance  with  the  principles  laid  down  in  the 
body  of  this  Act,  and  that  such  non-compliance  or  mistake  did  not 
affect  the  result  of  the  election." 

I.  Parliamentary  Election. 

The  Act  applies  to  Parliamentary  Elections  for  counties  and 
boroughs,  but  not  (with  the  exception  of  Part  III.,  which  relates  to 
personation)  to  elections  for  universities. 

PUBLICATION  OF  THE  WRIT. 

The  returning  oflBcer,  in  the  case  of  a  county  election,  within  two 
days  after  he  receives  the  writ,  and  in  the  case  of  a  borough  election 
on  the  day  he  receives  it  or  the  following  day,  gives  public  notice 
{ie,  by  advertisement,  placards,  handbills,  or  such  other  means 
as  he  deems  best  calculated  to  afford  information  to  the  electors, 
Bule  46)  of  the  time  and  place  of  nomination,  of  the  poUing  day,  and  of 
the  time  and  place  at  which  forms  of  nomination  papers  may  be 
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hai     In  county  elections,  notices  are  to  be  sent  to  and  published 
at  the  principal  post-ofl&ce  of  each  polling  place  (Rule  1). 

NOMINATION. 

The  day  of  election  {i.e.  nomination)  in  the  case  of  a  county  or 
district  of  boroughs  must  be  not  later  than  the  ninth  day  after  the 
receipt  of  the  writ,  with  an  interval  of  not  less  than  three  clear  days 
between  the  day  of  giving  notice  and  the  day  of  election ;  and  in 
the  case  of  a  borough  not  later  than  the  fourth  day  after  the  receipt 
of  the  writ,  with  an  interval  of  not  less  than  two  clear  days  between 
the  day  of  giving  notice  and  the  election  day  (Eule  2). 

Public  nominations  are  abolished.  The  nomination  is  made  in  a 
convenient  room  in  the  town  in  which  the  election  would  have  been 
proclaimed  had  the  Act  not  been  passed  (K.  3,  58).  Each  candidate 
is  nominated  in  writing,  subscribed  by  two  electors  of  the  con- 
stituency, as  proposer  and  seconder,  and  eight  more  as  assenting  to 
the  nomination  (s.  1).  A  separate  nomination  paper  is  required  for 
each  candidate,  but  an  elector  may  subscribe  as  many  nomination 
papers  as  there  are  vacancies  (K.  5).  The  nomination  paper,  in 
the  form  prescribed  by  the  Act,  is  delivered  to  the  returning  officer 
by  the  candidate,  or  his  proposer  or  seconder,  during  the  time 
appointed  for  the  election,  i.e.  two  hours  between  10  and  3  o'clock 
(E.  4,  7,  8).  A  candidate  will  be  held  duly  nominated  unless 
objection  to  the  nomination  paper  is  taken  by  the  returning 
officer  or  other  person  within  an  hour  after  the  expiry  of  the  two 
hours  (R  6,  12).  The  returning  officer's  decision,  if  disallowing 
the  objection,  is  final;  if  allowing  it,  is  subject  to  reversal  on 
petition  questioning  the  election  or  return  (E.  13).  In  order  to 
make  the  proceedings  as  quiet  as  possible,  and  at  the  same  time 
to  afford  due  information  to  the  electors,  no  person  except  the 
returning  officer  and  his  assistants,  the  candidates,  their  proposers 
and  seconders,  and  one  other  person  selected  by  each  candidate,  is 
entitled  to  attend  the  proceedings ;  but  on  the  nomination  paper 
being  delivered,  the  names  of  the  candidate,  his  proposer  and  seconder 
are  forthwith  placarded  outside  the  building  (R  8,  11).  A  candi- 
date, or  in  his  absence  from  the  United  Kingdom  his  proposer,  may, 
during  the  time  appointed  for  the  election,  but  not  afterwards,  with- 
draw the  candidature  (s.  1).  Public  notice  is  given  of  the  name 
of  such  candidate,  and  the  names  of  the  persons  subscribing  the 
nomination  paper,  as  well  as  of  the  candidates  nominated  or  elected 
(E.  10).  This  is  in  addition  to  the  notice  given  by  placarding  the 
candidate's  name  when  the  nomination  paper  is  delivered.  If,  at 
the  expiration  of  one  hour  after  the  time  appointed  for  election,  no 
more  candidates  stand  nominated  than  there  are  vacancies,  the 
returning  officer  forthwith  declares  them  elected ;  if  there  are  more 
candidates  than  vacancies  he  adjourns  the  election  in  order  to  take 
a  poll  (s.  1). 
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NOTICE  OF  POLL. 

Besides  the  notice  of  the  polling-day  given  before  the  nomination, 
the  returning  oflScer,  in  the  case  of  a  contested  election,  as  soon  as 
practicable  after  adjourning  the  election,  gives  public  notice  of  the 
polUng  day,  the  candidates  and  the  persons  who  subscribe  the  nomi- 
nation papers.  In  county  elections  notice  is  telegraphed  to  and 
published  at  all  postal  telegraph  stations  in  the  county  (E.  9).  If  a 
candidate  nominated  dies  after  the  adjournment,  but  before  the  poll 
commences,  the  returning  ofl&cer  coui\termands  notice  of  the  poD, 
and  the  election  proceedings  commence  afresh,  as  if  the  writ  had 
been  received  on  the  day  on  which  proof  was  given  to  him  of  the 
death ;  but  no  fresh  nomination  of  candidates  already  nominated  is 
necessary  (s.  1).  No  provision  is  made  for  the  case  of  a  candidate 
dying  htfare  the  adjournment.  Such  a  candidate  can  hardly  be  re- 
garded as  "withdrawing."  Even  if  he  could,  his  proposer  is  entitled 
to  give  notice  of  withdirawal  only  when  the  candidate  is  nominated 
in  his  absence  from  the  Kingdom.  And  as  the  withdrawal  must  be 
during  the  time  appointed  for  the  election,  but  not  afterwards,  this 
provision  cannot  meet  the  case  of  a  candidate  dying  in  the  interval 
of  one  hour  between  the  time  appointed  for  the  election  and  the 
adjournment. 

THE  POLL. 

Timt  of  PoU, — The  polling  day  is  in  the  case  of  an  election  for  a 
county  or  district  of  boroughs  not  less  than  two  nor  more  than  six 
clear  days,  and  in  elections  for  a  borough  not  more  than  three 
clear  days,  after  the  nomination  day  (R  14).  Here  it  may  be  con- 
venient to  mention  that  in  reckoning  the  time  for  the  purposes  of 
this  Act,  Sunday,  Christmas,  Good  Friday,  and  public  fasts  or 
thanksgiving  days,  are  excluded  (R  56),  and  also  that  the  regula- 
tions of  2  &  3  WiU.  IV.  c.  65,  as  to  fixing  and  announcing  the  day 
of  election,  the  interval'  between  the  receipt  of  the  writ  and  the  day 
of  election,  the  period  of  adjournment  for  taking  the  poll  in  the  case 
of  Orkney  and  Shetland,  and  the  Northern  District  of  Burghs,  and 
for  two  days'  poll  in  Orkney  and  Shetland,  remain  in  force.  But 
this  is  not  to  exclude  those  constituencies  from  the  benefits  and 
obligations  of  the  Act  (R  61). 

Paqmratian  for  the  Foil. — At  each  polling  place  the  returning 
oJ35cer  provides  a  sufficient  number  of  polling  stations  (R  15-17); 
which  he  provides  with  the  materials  required  for  polling,  including 
instruments  for  stamping  the  official  mark,  which  he  is  to  keep 
secret  (R  20).  He  may  use  free  of  charge  a  room  in  a  school  which 
receives  a  parliamentary  grant,  or  a  room  the  expense  of  which  is 
payable  out  of  the  local  rates  (s.  6).  He  gives  public  notice  of  the 
{situation  of  polling  stations,  of  the  description  of  voters  entitled  to 
vote  there,  and  the  mode  of  voting,  and  no  elector  can  vote  except 
at  the  station  allotted  to  him  (R  18, 19). 
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JPresiding  Officers  and  Agents. — ^Each  polling  station  ia  under  the 
care  of  a  presiding  officer  (which  office  may  be  filled  by  the  return- 
ing officer  himself,  R  47),  who  keeps  order  at  the  station,  regulates 
the  number  of  electors  to  be  admitted '  at  a  time,  and  generally  is 
charged  with  the  conduct  of  the  proceedings  (R  21).  He  may,  if 
the  proceedings  are  interrupted  by  riot  or  violence,  adjourn  the  poll 
(s.  10).  He  may  order  the  removal  or  arrest  of  any  person  who 
misconducts  himself  in  the  polling  station,  or  fails  to  obey  his  law- 
ful orders ;  but  this  power  is  not  to  be  exercised  so  as  to  prevent  a 
person  entitled  to  vote  from  voting  (s.  9).  He  may  do  by  his 
clerks  any  act  he  is  required  or  authorized  to  do  at  a  polling  station 
except  ordering  exclusion,  arrest,  or  ejection  (R.  50).  To  ensure 
secrecy,  the  presiding  officer  is  to  exclude  all  persons  other  than  the 
clerks,  agents  of  candidates,  the  candidates  themselves,  the  con- 
stables on  duty,  and  the  electors  engaged  in  voting  (R  21,  51). 
The  Act  provides  that  in  Scotland  the  candidates  may  respectively 
appoint  agents  to  attend  at  the  polling  stations,  but  it  does  not 
require  notice  to  be  given  of  their  appointment.  This  is  ob- 
viously an  oversight.  In  England  written  notice  of  the  appoint- 
ment .of  such  agents  must  be  given  before  the  poll  (6  &  7 
Vict.  cap.  18,  s.  85).  In  Scotland  the  name  and  address  of  agents 
appointed  to  attend  the  counting  of  the  votes  must  be  transmitted 
one  clear  day  before  the  poll,  and  written  notice  is  required  of  the 
appointment  of  an  agent  to  attend  the  poll  or  counting  in  place  of 
one  who  dies  or  becomes  incapable  during  the  time  of  the  election, 
and  of  the  appointment  of  agents  in  municipal  elections  (B.  59,  57, 
52,  53).  Just  before  the  commencement  of  the  poll  the  presiding 
officer  shows  the  ballot  box  empty  to  any  persons  present,  then 
locks  and  seals  it  so  as  to  prevent  it  being  opened  without  breaking 
the  seal  (R  23). 

Mode  of  Voting, — The  mode  of  voting  is  as  follows.  Before  deliver- 
ing a  baUot  paper  (which  contains  a  list  of  the  candidates  arranged 
alphabetically  in  the  order  of  their  surnames,  R  22)  to  the  voter,  the 
presiding  officer  marks  it  on  both  sides  with  the  official  mark ;  the 
voter's  number,  name,  and  description  on  the  register  are  called  out, 
his  number  on  the  register  is  marked  on  the  counterfoil  of  the 
ballot  paper,  which  counterfoil  has  a  number  corresponding  to  the 
number  on  the  back  of  the  ballot  paper,  so  that  the  vote  may  be 
identified  in  case  of  a  scrutiny,  and  a  mark  is  placed  on  the 
register  against  the  number  of  the  elector  so  as  to  show  that  he  has 
received  a  ballot  paper,  but  without  showing  the  particular  ballot 
paper  he  has  received.  The  ballot  paper  is  then  detewhed  from  the 
counterfoil  and  given  to  the  elector,  who  retires  to  one  of  the  com- 
partments with  which  the  polling  station  is  provided  ^  (one  at  least 

^  By  5  &  6  Will.  IV.  cap.  78,  8.  4,  a  candidate  may  require  tlie  Sheriff  to  provide 
booths  or  compartments  for  each  100  voters,  in  which  case  the  candidate  invs  the 
expenses  incident  on  such  arrangement.  This  section  of  the  Act  is  not  repealed  by 
the  Ballot  Act. 
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for  every  150  peTsons  entitled  to  vote  there,  B.  16);  and  having 
secretly  marked  his  vote  by  making  a  cross  on  the  right  hand  side 
of  the  paper  opposite  the  name  of  each  candidate  for  whom  he  votes, 
folds  up  the  ballot  paper  so  as  to  conceal  his  vote,  but  so  as  to  show 
the  official  mark  on  the  back,  shows  the  official  mark  on  the  back 
to  the  presiding  ofi&cer,  and  puts  his  paper  in  the  ballot  box  (s.  2. 
R  24,  25,  Form  of  Directions  for  the  Guidance  of  the  Voter, 
Schedule  IL). 

Secrecy, — A  voter  may,  if  he  chooses,  show  how  he  votes  by  dis- 
playing inside  the  polling  station  his  ballot  paper  marked.  For 
although  the  Act  directs  the  voter  to  mark  his  paper  in  secret 
aud  to  fold  it  up  so  as  to  conceal  his  vote,  it  imposes  no  penalty  on 
him  if  he  fails  to  do  so,  or  if,  after  having  done  so,  he  chooses  to 
display  his  vote ;  nor  does  it  impose  any  sanction  of  nullity  on  a 
vote  80  displayed.  Nor  does  the  Act  authorize  the  presiding  officer 
to  reject  such  a  vote,  or  even  a  vote  which  has  writing  on  it  by 
which  the  voter  may  be  identified,  or  which  is  otherwise  rendered 
invalid.  It  is  the  duty  of  the  presiding  officer  to  maintain  and  aid 
in  maintaining  the  secrecy  of  the  voting,  but  the  Act  has  given  him 
no  means  of  maintaining  secrecy  against  the  will  of  the  voter,  or  of 
preventing  the  voter  doing  that  which  it  is  not  an  offence  to  do. 
The  9th  section  authorizes  the  removal  or  arrest  of  any  person  who 
misconducts  himself ; — a  provision  which  would  justify  the  presid- 
ing officer  in  ordering  the  removal  of  a  person  endeavouring  to  dis- 
cover how  an  elector  was  voting,  or  doing  any  other  act  which  the 
Statute  makes  an  offence,  but  which  would  not  justify  the  removal  of  a 
voter  displaying  his  vote ;  for  even  although  this  could  be  regarded 
as  "  misconduct,*'  yet  it  is  to  be  remembered  that  the  power  in 
question  is  not  to  be  exercised  so  as  to  prevent  a  qualified  person 
from  voting. 

The  provisions  for  insming  the  observance  of  secrecy  in  the  case 
of  officers'  clerks  and  agents  are  of  a  more  stringent  and  efficacious 
character.    Every  returning  officer  and  every  officer's  clerk  or  agent 
authorised  to  attend  at  a  polling  station  or  at  the  counting  of  the 
votes,  must,  before  the  poll  opens,  make  a  declaration  that  he  will 
not  do  anything  forbidden  by  the  fourth  section  (R  54,  Form  in 
Schedule  IL).    The  things  forbidden  are — 
(a)  Communicating  before  the  poll  is  closed  any  information  as 
to  the  name  or  number  on  the  register  of  any  elector  who  has 
or  has  not  voted  at  the  station  or  as  to  the  official  mark ; 
(I)  Interfering  or  attempting  to  interfere  with  a  voter  when 
marking  his  vote,  or  otherwise  attempting  to  obtain  in  the 
polling  station  information  as  to  the  candidate  for  whom  any 
voter  in  such  station  is  about  to  vote  or  has  voted ; 
(c)  Communicating  at  any  time  any  information  obtained  in  a 
polling  station  as  to  the  candidate  for  whom  a  voter  there  is 
voting  or  has  voted,  or  as  to  the  number  on  the  back  of  his 
ballot  paper ; 
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{d)  Directly   or  indirectly  inducing  any  voter  to  display  his 
ballot  paper  after  he  has  marked  it,  so  as  to  make  known  for 
whom  he  has  voted ; 
(e)  At  the  counting  of  the  votes  attempting  to  ascertain  the 

number  on  the  back  of  a  ballot  paper; 
(/)  Communicating  any  information  obtained  at  such  counting 
as  to  the  candidate  for  whom  any  vote  is  given  in  any  parti- 
cular ballot  paper. 
Provisions  b,  c.  and  d.  apply  not  to  officials  only  but  to  all 
persons. 

The  fourth  section  also  enacts  that  every  officer,  clerk,  and 
agent  at  a  polling  station  or  at  counting  the  votes,  shall  maintain 
and  aid  in  maintaining  the  secrecy  of  the  votes. 

Constables  in  attendance  at  a  polling  station  do  not  require  to 
take  a  declaration  of  secrecy.  Nor  do  candidates,  for  although  it 
may  be  argued  that  they  can  have  the  same  privileges  as  agents 
only  under  the  same  qualifications,  yet  there  is  no  express  provision 
requiring  a  declaration  from  them,  and  such  a  requirement  is  not  to 
be  obtained  by  inference. 

We  have  stated  the  ordinary  routine  of  voting.  There  are  some 
exceptional  cases. 

(1)  Spoilt  ballot  papers. — A  voter  who  has  inadvertently  dealt 
with  his  ballot  paper  so  that  it  cannot  be  conveniently  used,  may 
obtain  another  on  giving  up  the  spoilt  ballot  paper,  which  is  im- 
mediately cancelled,  but  must  be  preserved  and  returned  to  the 
returning  officer  (R.  28). 

(2)  Marked  votes. — If  the  voter  is  incapacitated  by  blindness  or 
other  physical  cause  from  voting  in  the  way  prescribed  by  the  Act,  or 
if  he  makes  a  declaration  of  inability  to  read,  attested  by  the|presiding 
officer  that  he  is  unable  to  read ;  or  if  when  the  poll  is  on  a  Satur- 
day he  declares  that  he  is  a  Jew  and  objects  to  vote  as  above,  the  pre- 
siding officer  causes  the  vote  to  be  marked  on  the  ballot  paper  as 
the  voter  directs.  The  name  and  number  on  the  register  of  every 
such  voter,  and  the  reason  why  the  vot«  is  so  marked,  are  entered 
on  a  "  list  of  votes  marked  by  the  presiding  officer"  (R.  26). 

(3)  Tendered  votes. — If  a  person  representing  himself  to  be  a  parti- 
cular elector  applies  for  a  ballot  paper  after  another  person  has 
voted  as  such  elector,  he  is,  on  answering  the  questions  and  taking 
the  oath  applicable  to  such  a  case,  entitled  to  vote ;  but  his  ballot 
paper,  instead  of  being  put  into  the  ballot  box,  is  given  to  the  pre- 
siding officer,  who  sets  it  aside  in  a  separate  packet ;  and  his  name 
and  number  on  the  register  are  entered  on  the  "tendered  votes 
list."  "  Tendered  ballot  papers"  arc  not  counted  by  the  returning 
officer  (R  27). 

PROCEEDINGS  AT  CLOSE  OF  THE  POLU 

Xo  alteration  is  made  on  the  hour  of  closing.     But  the  alteration 
in  the  mode  of  voting  suggests  questions  of  some  nicety.     Must  a 
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voter  actually  have  placed  his  ballot  paper  in  the  box  by  four 
o'clock;  or  is  he  entitled  to  vote  if  he  has  received  a  ballot  paper  and 
does  not  unduly  delay  to  mark  it ;  or  is  he  entitled  to  vote  if  he  has 
apphed  for  a  ballot  paper ;  or  is  he  entitled  to  vote  if  he  has  been 
duly  admitted  to  the  polling  station  ? 

High  authority  has  been  given  in  support  of  each  of  the  views, 
that  it  is  the  reception  of  a  ballot  paper  and  that  it  is  the  admission 
into  the  polling  station  which  gives  the  right  to  vote.  It  is  not  un- 
important to  observe  that  s.  15  enacts  that  "  any  application  for  a 
ballot  paper  under  this  Act,  or  expressions  relative  thereto,  shall  be 
equivalent  to  *  voting'  in  the  previous  Elections  Acts"  and  any  ex- 
pressions relative  thereto. 

As  soon  as  practicable,  after  the  close  of  the  poll,  the  presiding 
oflScer  makes  up  into  separate  sealed  packets  (1)  the  ballot  box  un- 
opened, (2)  the  unused  and  spoilt  ballot  papers,  (3)  the  tendered 
tellot  papers,  (4)  the  marked  copy  of  the  register  and  the  counter- 
foils, (5)  the  tendered  votes  list,  the  list  of  marked  votes,  a  state- 
ment of  the  number  of  marked  votes  under  their  three  heads,  and 
the  declarations  of  inability  to  read.  These  packets  he  delivers  to 
the  returning  officer,  with  a  statement  accounting  for  the  number  of 
ballot  papers  entrusted  to  him  (R.  29,  30).  Care  must  be  taken  to 
keep  all  these  classes  of  papers  separate,  as  the  third  and  fourth 
classes  are  not  allowed  to  be  opened  by  the  returning  officer  (R. 
37).  If  he  were  allowed  to  open  them,  the  manner  in  which  an 
elector  voted  might  be  discovered,  which  it  is  the  purpose  of  the 
Act  to  prevent  as  far  as  possible.  It  is  worthy  of  remark  that  the 
presiding  officer  is  to  "  deliver"  the  ballot  box  and  packets ;  while 
under  the  previous  Acts  the  poll  Sheriff  was  to  "  transmit  or  de- 
liver" the  poll  books.  It  would  appear  that  the  presiding  officer  must 
personally  deliver  the  ballot  boxes  and  papers ;  a  provision  necessary 
indeed,  considering  the  risk  of  tampering  with  them  and  the 
difficidty  of  detecting  such  frauds.  Where  the  Sheriff  is  returning 
officer  for  more  than  one  county,  as  defined  for  the  purposes  of 
parliamentary  elections,  he  may  appoint  a  deputy  for  all  or  any  of  the 
puqx)ses  of  the  election  in  such  county,  including  of  course  the  re- 
ception of  the  ballot  boxes  (s.  8).  But  this  provision  will  not  entitle 
a  Sheriff  to  appoint  a  deputy  to  receive  the  ballot  boxes  in  part  of 
a  county. 

COUNTING  THE  VOTES. 

The  returning  officer  makes  arrangements  for  counting  the  votes 
in  presence  of  the  agents  of  the  candidates  as  soon  as  practicable 
after  the  close  of  the  poll,  and  gives  notice  to  the  agents  of  the 
time  and  place  of  counting  (R.  32).  The  returning  officer,  his 
assistants  and  clerks,  the  candidates  and  their  appointed  agents, 
and  no  other  person,  except  with  tb«  sanction  of  the  returning 
officer,  may  be  present  (R  33).  The  returning  officer,  in  presence 
of  the  agents,  opens  the  ballot  boxes,  counts  and  records  the  number 
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of  papers,  and  mixes  the  whole  befoie  counting  the  votes.  He  is  to 
take  precautions  for  preventing  any  one  seeing  the  numbers  on  the 
backs  (R  34).  The  counting  proceeds  continuously  as  far  as  prac- 
ticable, excluding  (imless  the  officer  and  agents  otherwise  agree)  the 
hours  between  7  p.m.  and  9  a.m.  During  the  intervals  of  coimting, 
the  election  documents  are  placed  under  seal,  and  otherwise  secured, 
to  prevent  their  being  tampered  with  (R  35). 

The  returning  officer  rejects  as  void  ballot  papers  which  (1)  want 
the  official  mark  on  the  Jxiek,  (2)  on  which  votes  are  given  for  more 
candidates  than  the  elector  is  entitled  to  vote  for,  (3)  on  which  any- 
thing except  the  number  on  the  back  is  marked  or  written  by  which 
the  voter  can  be  identified,  or  (4)  which  are  unmarked  or  marked 
so  that  it  is  uncertain  for  whom  the  vote  is  given  (s.  2,  R  36). 

He  endorses  "  rejected  "  on  such  papers ;  adds  "  rejection  objected 
to  '*  if  that  is  so,  and  makes  a  report  of  the  number  rejected  under 
their  several  heads.  His  decision  as  to  any  question  about  a  ballot 
paper  is  final,  subject  to  reversal  on  an  election  petition.  In  case 
of  an  equality  of  votes,  the  returning  officer  if  an  elector  of  the 
county  or  borough  has  a  casting  vote,  but  he  has  no  vote  in  any 
other  case  (s.  2).    If  he  is  not  an  elector,  he  makes  a  double  return. 

DECLARATION  OF  POLL  AND  RETURN  OF  WRIT. 

Having  ascertained  the  result  of  the  poll,  the  returning  officer 
forthwith  declares  elected  the  candidate  who  has  the  majority  of 
votes,  and  makes  a  return  to  the  Clerk  of  the  Crown  in  Chancery, 
which  he  does  by  indorsing  a  certificate  on  the  writ  of  election, 
which  may  be  sent  by  post.  He  is  also  to  give  as  soon  as  possible 
public  notice  of  the  names  of  the  candidates  elected  and  the 
numbers  at  the  poll  (s.  2,  R  44,  45). 

On  the  completion  of  the  counting  the  returning  officer  seals  up 
in  separate  packets  the  counted  and  rejected  ballot  papers,  verifies 
each  ballot  paper  account  by  comparing  it  with  the  number  of  papers 
he  has  recorded,  and  the  unused  and  spoilt  ballot  papers  and 
tendered  votes  list,  so  as  to  see  that  all  the  authorized  ballot  papers 
have  been  accounted  for,  and  no  unauthorized  ones  have  been  intro- 
duced, and  makes  a  report  of  such  verification.  He  forwards  this  report 
and  the  report  of  the  rejected  ballot  papers,  along  with  the  ballot 
papers  and  whole  other  election  documents,  made  up  in  separate 
sealed  packets,  and  described  so  as  to  identify  them,  to  the  Sherifi"- 
Clerk  of  the  county  in  which  the  return  is  made  (R  37,  38).  The 
Sheriff-Clerk  retains  these  election  documents  for  a  year,  and  then 
destroys  them,  unless  otherwise  directed  by  an  order  of  the  House 
of  Commons  or  a  Superior  Court  (R  39). 

INSPECTION  OF  ELECTION  DOCUMENTS. — ^ELECTION  PETITION. 

All  documents  forwarded  as  above,  other  than  ballot  papers  and 
counterfoils,  may  be  inspected  under  regulations  prescribed  by  the 
Sheriff-Clerk,  with  the  consent  of  the  Speaker  of  the  House  of 
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Commons  (R.  42).  No  person  is  allowed  to  inspect  the  rejected 
ballot  papers  in  the  Sheriff-Clerk's  hands,  except  under  order  of  the 
House  of  Commons  or  the  Supreme  Court,  granted  on  evidence  on 
oath  that  the  inspection  or  production  is  required  for  a  prosecution 
or  election  petition  (R  40).  No  person  is  allowed  to  open  the 
packet  of  counterfoils  after  being  sealed  up  by  the  presiding  officer, 
or  inspect  the  counted  ballot  papers  in  the  Sheriff-Clerk's  hands, 
except  under  order  of  the  House  of  Commons  or  election  petition 
tribunal ;  and  care  is  to  be  taken  that  the  mode  in  which  a  voter 
has  voted  is  not  to  be  discovered  until  he  has  been  proved  to  have 
voted  and  his  vote  declared  invalid  (R.  41).  No  voter  is  required 
in  any  legal  proceeding  questioning  the  election  or  return  to  state 
for  whom  he  has  voted  (s.  12). 

If  on  the  trial  of  an  election  petition  claiming  the  seat,  it  is 
proved  that  the  candidate,  or  his  agent,  has  been  guilty  of  bribery, 
treating,  or  undue  influence,  in  respect  to  a  person  who  has  voted, 
or  that  a  person  employed  for  reward  on  the  candidate's  behalf  at  the 
election  has  voted,  one  vote  for  every  such  person  is  struck  off  the 
namber  of  votes  given  to  such  candidate  (s.  25) ;  consequently  a 
vote  may  be  struck  off  although  the  voter  has  voted  against  the 
candidate. 

OFFENCES  AT  ELECTIONS. 

Every  person  who  (1)  forges  or  fraudulently  defaces  or  destroys 
a  nomination  paper,  or  delivers  a  nomination  paper  knowing  it  to 
be  forged ;  or  (2)  forges,  or  counterfeits,  or  fraudulently  defaces  or 
destroys  a  ballot  paper  or  the  official  mark  on  it ;  or  (3)  without 
due  authority  supplies  a  ballot  paper ;  or  (4)  fraudulently  puts  into 
the  ballot  box  a  paper  other  than  the  authorized  ballot  paper ;  or 
(5)  fraudulently  takes  a  ballot  paper  out  of  the  station  ;  or  (6)  without 
due  authority  destroys,  takes,  opens,  or  otherwise  interferes  with 
the  ballot  box  or  packet  of  ballot  papers  then  in  use  at  the  election, 
is  guilty  of  a  crime  and  offence ;  and  is  liable,  if  a  returning  officer 
or  officer  or  clerk  at  a  polling  station,  to  imprisonment  for  two 
years,  with  or  without  hard  labour;  if  any  other  person,  to  six 
months'  imprisonment,  with  or  without  hard  labour.  The  attempt 
to  commit  any  of  these  offences  is  punishable  as  the  offence  itself. 
It  does  not  appear  why  a  person  assisting  the  returning  officer  at 
counting  the  votes,  who  has  as  great  opportunities  of  spoiling  the 
ballot  papers  as  the  officials  at  a  polling  station,  should  not  be 
liable  to  the  greater  penalty  as  well  as  they.  In  an  indictment  or 
other  prosecution  for  an  offence  in  relation  to  nomination  and  ballot 
papers,  ballot  boxes  and  stamping  instruments,  the  property  in 
them  may  be  stated  to  be  in  the  returning  officer  as  well  as  the 
property  in  the  counterfoils  (s.  3). 

The  provisions  of  the  fourth  section  requiring  secrecy  have  been 
already  detailed.  Eveiy  person  who  acts  in  contravention  of  these 
provisions  is  liable,  on  summary  conviction  before  the  Sheriff,  to 
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six  months'  imprisonment,  with  or  without  hard  labour  (ss.  4, 16  [2] ). 
Some  parts  of  this  section  are  not  expressed  as  satisfactorUj  as 
might  be  desired,  considering  that  it  creates  a  new  class  of  offences. 
Thus,  ofQcials  at  polling  stations  "  shall  maintain  and  aid  in  main- 
taining the  secrecy  of  the  voting."  But  how  far  is  a  presiding 
officer  to  go  in  maintaining  secrecy?  As  the  Act  gives  him  no 
power  to  prevent  voters  from  displaying  their  votes,  how  can  he 
maintain  secrecy  in  such  cases  ?  and  is  he  to  be  punished  if  he 
fails  to  do  that  which  the  Act  gives  him  no  means  ^of  doing  ? 
Again,  it  is  an  offence  for  any  person  to  "  indirectly  induce  "  a  voter 
to  display  liis  marked  ballot  paper.  It  seems  odd  to  punish  one 
for  inducing  an  elector  to  do  that  which  is  not  illegal  Then,  what 
acts  come  under  the  expression  "  indirectly  induce  ? "  If  a  candi- 
date declaims  against  secrecy  of  voting  as  unmanly  and  un-English, 
and  voters  are  thereby  induced  to  display  their  votes,  is  that  an 
indirect  inducement  in  the  sense  of  the  Act  ? 

Every  returning  officer,  presiding  officer,  and  clerk,  guilty  of  any 
wiKul  act  or  omission  in  contravention  of  the  Act  is,  in  addition  to 
any  other  penalty  to  which  he  may  be  subject,  liable  to  forfeit  a 
sum  not  exceeding  £100  to  any  person  aggrieved  by  such  act  or 
omission. 

Personation  was  not,  previous  to  the  Ballot  Act,  a  statutory  crime 
and  offence  in  Scotland,  except  in  regard  to  University  elections. 
It  is  now  made  a  statutory  crime  and  offence,  which,  or  the  aiding, 
abetting,  counselling  or  procuring  the  commission  of  which,  is  pun- 
ishalle  by  imprisonment  for  a  term  not  exceeding  two  years, 
together  with  hard  labour.  A  person  is  guilty  of  personation  who, 
at  an  election  for  a  county  or  borough,  or  at  a  mimicipal  election, 
applies  for  a  ballot  paper  in  the  name  of  some  other  person,  whether 
that  name  be  that  of  a  person  living  or  dead,  or  a  fictitious  person, 
or  who,  having  voted  once  at  any  such  election,  applies  at  the  same 
election  for  a  ballot  paper  (s.  24).  This  definition  does  not  and 
cannot  apply  to  University  elections  where  the  vote  is  not  conducted 
by  ballot.  The  definition  of  the  offence  in  the  case  of  University 
elections  will  be  found  in  24  &  25  Vict.  c.  53,  s.  5 ;  applied  to  Scot- 
land by  31  &  32  Vict  c.  48,  a  39.  Personation  is  made  a  corrupt 
practice  within  the  meaning  of  the  Parliamentary  Elections  Act, 
1868  (s.  24).  A  candidate  guilty,  by  himself  or  agent,  of  the 
offence  of  aiding,  abetting,  counselling,  or  procuring  its  commission, 
is  incapable  of  sitting  for  the  county  or  borough  during  the  Parlia- 
ment then  in  existence.  This  part  of  the  Act  is  to  be  construed 
as  one  with  the  I^arliamentary  Elections  Act,  1838,  s.  27. 

EXPENSES  OF  ELECTIONS. 

Ballot  boxes,  ballot  papers,  stamping  instruments,  and  other  re- 
quisites for  a  Parliamentary  election  are  to  be  "provided  and  paid  for 
in  the  same  manner  as  polling:  rooms  or  booths  under  "  2  &  3  Will. 
IV.  c.  65,  s.  40,  which  enacted  that  the  polling  booths  or  rooms 
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should  be  hired,  constructed,  or  prepared  by  contract  with  the  can- 
didates, or,  if  they  could  not  agree,  with  the  Sheriff  Clerk,  at  their 
joint  and  equal  expense.  Are  the  ballot  boxes,  stamping  instru- 
ments, nomination  papers,  ballot  papers  to  be  *'  provided  "  by  con- 
tract with  the  candidates  ?  The  remuneration  of  presiding  officers, 
&a,  and  other  expenses  properly  incurred  in  carrying  into  effect  the 
provisions  of  the  Act,  are  paid  by  the  candidate— any  one  propos- 
ing a  candidate  without  his  consent  being  liable  as  a  candidate 
(s.l6[5]).  r 


^    ^ 
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Th  Law  Magazine  and  Review,    New  Series.    Nos.  XI.  and  XII., 
December  1872.    London :  Butterworths,  7  Fleet  Street. 

Our  contemporary  signalizes  the  close  of  the  first  year  of  his  renewed 
and  vigorous  life  as  a  monthly  magazine  by  the  appearance  of  a 
double  number,  which  it  may  fairly  be  said  is  superior  to  its  pre- 
decessors in  quality  as  well  as  in  size.  The  names  and  authorship 
of  some  of  the  articles  indicate  the  variety  of  subjects,  and  guarantee 
the  ability  of  their  treatment.  The  recent  able  and  interesting 
paper  by  Mr.  Fitzjames  Stephen,  on  "The  Codification* of  India  and 
England,"  is  by  permission  printed  at  full  length,  and  the  careful 
reader  wiU  be  inclined  to  exclaim  when  he  reads  it,  that  it  seems  to 
make  an  English  and  a  Scottish  code  ten  years  nearer  us  than  it 
was  before.  Mr.  Frederick  Pollock's  series  of  papers  on  the  Per- 
sonal Character  of  Obligations  in  English  Law  reaches  the  end  of 
"contracts  with  uncertain  persons,"  and  presents  indications  of  the 
same  careful  handling  of  his  subject,  and  large  views  of  legal  science 
which  marked  the  earlier  articles.  Mr.  Finlayson,  a  learned  and 
well-known  writer,  contributes  a  very  interesting  historical  sketch  of 
the  English  Judicial  System  and  its  influence  on  the  formation  of 
the  law.  Mr.  ClifiTe  Leslie  writes  in  defence  of  Sir  Henry  Maine, 
against  a  flippant  and  grossly  ignorant  attack  by  a  Mr.  J.  O'Connell, 
which  app^red  to  our  surprise  in  the  preceding  number  of  the  Law 
Magazine  and  Beview. 

The  January  number  of  the  Magazine,  which  begins  the  second 
Tolume  of  the  new  series,  has  been  received  since  the  foregoing 
sentences  were  sent  to  the  printer.  It  contains  a  continuation  of  a 
paper  on  the  Scientific  Arrangement  of  Actual  Law,  which  appeared 
in  the  July  number,  and  articles,  inter  alia,  on  the  Growth  of  the 
English  Constitution,  the  Education  of  Attorneys  (who  might  have 
been  recommended,  in  consideration  of  the  passing  of  35  &  36  Vict 
capi  81,  to  b^in  their  career  by  passing  as  Scotch  Advocates). 

The  pages  devoted  to  legal  gossip  condemn  Mr.  Justice  Brett's 
sentence  on  the  gas-stokers,  and  the  niggardliness  of  the  Govern- 
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ment  in  ciimmal  prosecutioDS,  and  recommend  the  appointment  of 
legal  functionaries  to  act  as  Income-Tax  Commissioners. 

The  Rule  of  the  Law  of  Fixtures.  By  Archibald  Brown,  M.A. 
Edin.  and  Oxon,  and  of  the  Middle  Temple,  Barrister  at  Law. 
Second  Edition.     London :  Stevens  and  Haynes. 

The  first  edition  of  this  valuable  work,  published  at  the  close  of 
last  year,  has  been  speedily  disposed  of,  and  this  much  enlarged 
edition  has  taken  its  place.  All  who  have  had  occasion  to  study 
the  Law  of  Fixtures  must  acknowledge  that  it  is  beset  with  no  small 
difficulty.  It  is  not  the  mere  mechanical  question  as  to  how  fixed, 
but  the  why.  It  matters  little  whether  drove  nails  or  screw  nails 
be  the  link  of  attachment ;  the  purpose  and  intention  is  of  greater 
importance.  This  again  is  varied  as  the  case  arises  between  heir 
and  executor,  seller  and  purchaser,  landlord  and  tenant,  herit> 
able  and  personal  creditors.  The  case  of  Fisher  and  Dixon,  in  all 
its  varieties,  illustrates  the  philosophy  of  the  law  on  this  branch, 
and  has  been  long  the  leading  authority  alike  in  England  as  in 
Scotland.  Mr.  Brown  has  shewn  much  research  in  marshalling  all 
authorities  bearing  on  the  important  subject.  The  American  deci- 
sions are  extremely  valuable,  and  in  an  Appendix  he  has  introduced 
the  decisions  of  the  Sherifif-Court  at  Perth  on  the  fixtures  in  the 
ancient  castle  of  Murthly. 

A  Systematic  View  of  the  Science  of  Jurisprudence.  By  Sheldon 
Amos,  M.A.,  Barrister-at-Law,  Professor  of  Jurisprudence,  Uni- 
versity College,  London,  Tutor  to  the  Inner  Temple  in  Juris- 
prudence, Civil  Law  and  International  Law.  London :  Long- 
mans, Green  &  Co.     1872. 

It  cannot  be  denied  that  Mr.  Amos  has  been  called  to  fill  import- 
ant positions,  or  that  he  has  plenty  of  work  appointed  for  him  in 
teaching  the  youthful  aspirants  to  the  English  Bar  such  important; 
subjects  as  jurisprudence,  civil  law  and  international  law.  On  this 
side  of  the  Tweed  we  are  somewhat  unfortunate,  for  we  have  not 
been  able  to  satisfy  ourselves  that  any  one  man  can  be  got  to  dis- 
charge efficiently  all  the  important  functions  which  Mr.  Amos  dis- 
charges. This  of  course  is  owing  to  the  utter  absence  of  versatility 
among  Scotsmen ;  for,  with  our  proverbial  thriftiness,  we  should  un- 
doubtedly have  all  legal  subjects  taught  by  one  professor  if  we 
could  have  found  from  experience  that  such  a  thing  was  at  aU  possible. 
We  must  confess,  however,  that  we  are  very  much  alarmed  for  our 
future  in  this  respect ;  for  should  Mr.  Lowe  hear  of  the  compre- 
hensiveness of  Mr.  Amos's  legal  attainments,  we  cannot  doubt  that 
he  will  decline  to  fill  up  vacant  Scotch  legal  professorial  chairs 
until  his  Government  shall  have  had  time  to  prepare  and  pjisa 
through  Parliament  a  bill  for  the  abolition  of  at  least  five  out  of 
the  six  as  vacancies  occur.     Heaven  forbid  that  such  a  dire  result 
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should  come  about ;  for  unquestionably  Mr.  Amos  himself  should  m 
propria  persona  be  sent  down  to  Edinburgh  to  preside  over  the 
funeral  rites  of  Scx)ttish  Jurisprudence.  It  really  could  not  long 
survive  the  sweeping  and  somewhat  venturous  utilitarianism  of  this 
plucky  jurist. 

The  book  is  an  attempt  to  lift  English  Law  up  to  the  level  of  a 
jj^^z^utilitarian  theory  of  morals.  From  this  attempt  a  good  deal  of 
mystification  necessarily  follows,  while  the  general  result  is  any- 
thing but  a  "systematic  view  of  the  science  of  jurisprudence." 
We  really  beg  Mr.  Amos's  pardon ;  we  do  not  affirm  that  his  book 
may  not,  for  all  we  know,  be  in  a  sense  a  systematic  view  of  English 
positive  law  ;  indeed  there  is  some  ground  for  holding  that  it  is  so, 
since  it  contains  a  great  deal  of  such  elementary  English  law  as 
might  be  useful  to  young  and  inexperienced  policemen.  For  in 
the  chapter  on  Criminal  Law  the  writer  lays  down,  with  a  remark- 
ably philosophic  air,  the  tritest  possible  notions  about  crime  and  its 
detection.  Unquestionably  Mr.  Amos  is  scientific  in  tins  depart- 
ment,seeingthat  the  rules  laid  down  with  an  air  of  considerable  import- 
ance are  so  elementary  and  so  self-evident  that  no  sane  man  anywhere 
has  ever  been  known  to  deny  them  or  consciously  to  pay  for  instruc- 
tion in  them,  and  thus  they  enjoy  such  universality  of  range  in 
their  application  as  no  doubt  entitles  them  to  a  place  in  a  "  system- 
atic view  of  the  science  of  jurisprudence."  Any  one  who  reads  the 
following  remarks  will  judge  whether  what  we  have  just  written  is 
not  well  founded : — 

"^  The  second  hypothesis,  made  in  every  Criminal  Trial,  after  the  Fact  of 
some  Crime  having  been  committed  (ur  the  corpus  delicti)  has  been  established, 
i^  that  die  Crimimd  Act  was  that  of  some  assigned  Person  or  Persons,  This 
bjpothesis  will  be  formed  in  some  such  way  as  follows  : — The  Act  was  done  at  a 
ci:itain  place  and  at  or  within  a  certain  Time.  A^in,  the  Crime  was  committed 
by  some  one  possessed  of  the  requisite  Opportumty,  and  therefore  not  by  any 
one  out  of  the  country,  nor  a  hundred  miles  off  at  the  Time  of  the  Crime.  Thus 
access  at  the  given  Time  to  the  Person  Deceased  ;  knowledge  of,  and  proximity 
to  a  house  broken  into  ;  official  duty  in  reference  to  Bank-books,  and  the  like, 
—are  obvious  grounds,  on  the  score  of  Opportunity,  for  implicating  certain 
Perwns  in  the  preliminary  hypothesis  of  Quilt.  Furthermore,  the  Cnme  was 
committed  by  some  one  operated  upon  by  such  a  Motive  (or  peculiar  attitude  of 
mind  towards  ulterior  consequences)  as  would  be  sufficient,  m  the  given  case, 
to  uvercome  the  ordinary  *  tutelary '  Motives, — Political,  Social,  Moral,  and 
ReHgious, — ^which  generally  operate  as  dissuasives  from  Crime.  The  actual 
force  of  a  given  Motive,  depenoing  as  it  does  on  the  idiosyncrasy  and  the  cir- 
cumstances of  the  man  upon  whom  it  operates,  cannot  be  measured  ;  and 
therefore  the  smallest  Motive,  provided  it  is  proved  to  have  been  really  present, 
is  gmund  for  Suspicion,  as  it  is  very  frequently  held  to  be  sufficient,  wnen  ac- 
companied by  other  Evidence,  to  justify  Conviction.  Lastly,  it  is  probable  that 
the  Person  who  did  the  Act  will  have  conducted  himself  in  one  or  more  of  certain 
recogpiaed  Modes  habitual  among  Persons  committing  Crimes.  Symptoms  of 
(Jriminality  supplied  in  this  way  are  Sudden  Flight,  Possession  of  Things 
Stolen  within  a  limited  Time  after  the  Theft,  Purchase  or  Possession  of  Poison, 
Threats  or  Professions  of  Hostility,  Confessions,  and  such  Dealings  with  Rights 
of  Ownership  as  apparentlv  have  reference  to  the  results  or  proceeds  of  the 
Crime.    Te  frame  and  verify  hypotheses  on  such  indications  as  these  is  the 

work  of  the  subordinate  officers  of  the  Police.     The  English  and  French 
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Methods  are  here  notorionsly  at  variance.  The  English  Official  proceeda 
slowly  and  cautiously,  and  scarcely  ventures  to  frame  a  hypothesis  till  he  has 
congregated  together  such  a  number  of  Evidentiary  Facts  as  shall  justify  at  the 
least  a  Magisterial  Investigation.  He  adheres  throughout  to  his  hypothesis, 
when  framed,  till,  by  the  result  of  this  Investigation,  or  at  the  final  Tn^  it  is 
found  baseless,  or  else  is  in  a  greater  or  less  degree  substantiated.  The  French 
Official  grasps  at  every  straw  of  Evidence  ;  makes  a  numberless  variety  of  hy- 
potheses anil  deserts  them  as  rapidly  as  made  ;  examines  privately  any  number 
of  Persons  whom  he  suspects,  calling  upon  them  to  account  for  every  hour  of  a 
given  period  of  Time,  and  even  for  much  of  their  past  life  ;  and  ransacks  to  any 
amount,  without  a  warrant,  every  scjuare  inch  of  the  most  private  chambers  or 
sacred  repositories,  from  wnich  Evidence,  however  seemingly  irrelevant,  may, 
with  any  likelihood,  be  extracted. 

**  Now,  experience  has  shown,  in  accordance  with  the  above  anticipations,  that 
the  typical  history  of  a  Crime  from  first  to  last  includes  some  or  all  of  the  follow- 
ing phenomena  and  no  others.  The  Criminal  is  (1.)  possessed  of  an  ascertain- 
able Dispontion  or  Character,  belongs  to  a  certain  Station  in  life,  and  is  actuated 
to  commit  the  Crime  by  the  desire  of  some  pleasure  or  the  apprehension  of  some 
pain,  which  desire  or  apprehension  constitute  his  Motive,  He  has  recourse  to 
(2.)  certain  Preparations  for  doing  the  Act,  and  sometimes  makes  Declarations 
to  others  relatmg  to  it,  or  uses  Threats  to  the  Person  to  whom  it  will  be 
prejudiciaL  Next  he  avails  himself  of  a  given  (3.)  Ofyportunity,  and  frequently 
brings  with  him  certain  (4.)  Instruments  to  assist  him  in  doing  the  Act.  He 
commits  the  Act  by  Violating  (5.)  some  Material  Objecty  whether  a  Thing 
strictly  so  called  or  the  body  ofa  Person,  thereby  superinducing  a  determinate 
change  in  its  previous  and  normal  condition.  In  many  cases  he  reaps  and 
carries  off  with  him  (6.)  certain  Fruits  of  the  Crime.  In'  nearly  all  cases  he 
resorts  to  devices  for  the  purpose  of  (7.)  Concealing  the  Crime.  On  being 
charged  with  the  Crime  he  generally  shows  unmistakable  symptoms  (8.)  of  Fear, 
and  m  some  rare  cases  (9.)  he  Confesses  the  Crime." 

There  is  nothing  more  desirable,  in  an  age  when  crude  notions  and 
hasty  opinions  are  more  insisted  on  than  gospel  truth,  than  a  con- 
scientious devotion  to  details,  and  clearly  Mr.  Amos  must  be  held 
entitled  to  the  credit  of  preserving  a  mind  painfully  alive  to  the 
importance  of  this.  But  surely  a  detailed  .statement  of  the  kind 
quoted  has  quite  as  much  to  do  with  the  science  of  jurisprudence 
as  a  grocer's  pass-book  with  mathematics.  And  yet  the  quotation 
is  a  fair'  one ;  for  throughout  the  book  Mr.  Amos  aruilj/ses  every 
dogma  which  he  can  get  hold  of  down  to  the  level  of  minds  of 
the  most  ordinary  capacity.  We  are  really  sorry  to  have  to  write 
in  this  fashion,  for  we  received  the  book  expecting  great  things 
fix)m  a  man  who  fills  Austin's  chair.  But,  after  all,  the  faults  may 
be  attributed  to  a  bad  system  of  philosophy  rather  than  to  anything 
elsa  They  may  also  be  accounted  for  by  the  fact,  that  Mr. 
Amos's  students  require  that  the  various  subjects  should  be  treated 
in  the  manner  of  which  we  complain ;  although  we  must  confess 
that  the  presumption  is  entirely  the  other  way.  And  besides,  are 
we  not  informed  in  the  preface :  "  There  is  scarcely  a  topic  in  this 
work  which  has  not  been  the  subject  of  repeated  lecturing,  teach- 
ing, and  conversational  or  criticaJ  disputations  with  students. 
Thus  the  keen-minded  members  of  the  author's  successive  classes 
must  have  their  share  in  the  responsibility  or  the  merit  of  attempted 
innovations.     It  is  to  serious  students,  professional  aiAl  unpro- 
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fessional, — men  and  women, — ^that  this  book  is  addressed;  though 
no  book — if  it  serve  its  purpose  as  a  book — can  dispense  with  oral 
teaching, — if  oral  teaching  also  truly  serve  its  purpose  as  such." 
This  is  really  good;  is  it  not  quite  evident  that  we  have  not 
approached  the  book  in  the  proper  spirit  ?  We  mther  fear  that  we 
cannot  pretend  to  much  seriousness  after  what  we  have  written,  and 
if ,  as  a  consequence  of  that,  Mr.  Amos  can  relevantly  take  excep- 
tion to  our  verdict,  we  assure  him  that  we  shall  be  heartily  glad  of  it. 
We  are  anxious  to  believe  that  Mr.  Amos  begun  his  work  when  in 
a  frame  of  mind  much  too  concrete  for  a  systematic  view  of  anything. 
His  very  definition,  which,  by  the  way  he  justly  remarks,  "needs 
some  explanation,"  shews  this.  "The  science  of  jurisprudence 
may  be  said,  broadly,  to  deal  with  the  necessary  and  formal  facts 
expressed  in  the  very  structure  of  civil  society,  as  that  structure  is 
modified  and  controlled  by  the  facts  of  civil  government  and  of  the 
constitution  of  human  nature  and  the  physical  universe.  This 
attempted  description  needs  some  expansion.  To  allege  that  juris- 
prudence is  a  science  is  to  say  that  it  is  concerned  with  certain 
sequences  of  facts  which,  within  the  limits  of  recorded  experience, 
are  invariably  the  same  for  all  times  and  places.*' 

There  you  have  it  all — ^at  a  glance;  the  whole  subject  is  inverted. 
It  is  not  the  general  rule  of  law  that  is  invariable,  but  the  "  sequences 
of  facts."  To  plod  wearily  on  and  on,  page  after  page,  in  the  vain 
attempt  to  forecast  formal  laws  for  such  "sequences  of  fact"  is  a 
labour  beyond  the  power  of  ordinary  human  intellects,  and  even  Mr. 
Amos  must  have  a  sort  of  suspicion  that  he  has  not  been  entirely 
successful  Had  Mr.  Amos  thought  less  of  all  those  sequences  of  facts, 
and  paid  a  little  more  attention  to  those  ethical  elements  of  the  exis- 
tence of  which  he  becomes  occasionally  conscious,  we  think  he  has 
sense  and  industry  enough  to  have  succeeded,  with  less  labour  to 
himself  and  more  profit  to  "serious  students — men  and  women,"  in 
producing  a  really  useful  book. 

Mr.  Amos  treats  marriage  as  an  event  in  human  history,  so  far 
as  regards  all  the  world  but  the  parties  to  the  marriage,  and  as 
a  fact  in  their  peculiar  history  in  regard  to  the  parties  themselves. 
He  holds  that  the  view  that  marriage  is  a  contract  "  is  at  once 
juridically  misleading  and  morally  false."  We  are  quite  willing  to 
accept  his  own  definition  of  a  contract  in  order  to  show  him  that 
marriage,  although  both  a  fact  and  an  event,  is  notwithstanding  a 
contract.  Indeed  it  is  quite  obvious  that  it  must  be  both  an 
event  and  a  fact  before  it  can  be  deemed  a  contract.  Well,  then, 
the  definition  being — "  A  contract  is  such  a  joint  act  of  two  or 
more  persons  as  is  held  suiiicient  in  law  to  determine  the  present 
and  future  rights  and  present  and  future  duties  of  one,  or  some,  or 
all  of  such  persons ;  of  which  act  specific  evidence  is  required  by 
law" — we  cannot  see  how  it  can  be  held  that  marriage  is  not  a 
joint  act  of  two  persons  which  most  emphatically  determines  their 
present  and  future  rights  and  duties,  and  which  must  be  specifically 
proved  when  the  question  whether  in  point  oifact  such  an  event  as 
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marriage  ever  occurred  between  certain  parties  is  denied.  Surely 
Mr.  Amos  must  have  forgotten  his  own  definition  when  he  ventured 
on  the  bold  and  ingenious  idea  that  it  was  juridically  misleading 
to  hold  that  marriage  is  a  contract,  for  if  such  a  view  be  misleading 
Mr.  Amos  himself  has  sanctioned  it.  But  although  the  definition 
itself  may  not  be  strictly  accurate ;  is  it  not  beyond  all  doubt  that 
marriage  requires  to  be  entered  into  with  all  the  solemnities,  and 
to  be  evidenced  by  all  the  legal  considerations,  which  other  contracts 
require  ?  A  contracting  mind  (that  is,  a  mind  capable  of  giving  an 
intelligent  consent)  is  required,  and  both  parties  must  have  con- 
sciously agreed  to  enter  into  the  marriage.  This  implies  everything 
else.  Marriage  is  voidable  on  the  grounds  of  error,  fravd,  force, 
and  fear.  It  is  difficult  to  see  what  juridically  is  awanting  in 
marriage  that  exists  in  regard  to  any  other  contract — why  there  is 
even  an  implied  warranty  of  the  most  equitable  kind,  and  that  too 
of  the  same  character  as  is  implied,  so  far  as  we  know,  in  all  other 
contracts.  We  do  not  need  to  particularize;  but  the  absolute 
nullity  of  a  marriage,-  one  of  the  parties  to  which  is  impotent,  illus- 
trates the  matter.  One  really  fails  to  see  any  ground  for  Mr. 
Amos's  curious  doctrine.  It  is  said  that  marriage  "is  a  natural  and 
moral  relationship,"  and  we  presume  it  is  for  that  reason  that  Mr. 
Amos  would  hold  it  morally  false  to  consider  it  a  contract.  But 
does  he  not  see  that  that  is  just  the  reason  why  people  will  con- 
tract marriages?  There  are  people  so  peculiarly  constituted  that 
they  prefer  to  enter  into  contracts  implying  a  natural  and  moral 
relationship  rather  than  do  otherwise. 

We  must  part  with  Mr.  Amos  for  the  present.  W^e  regret  that  we 
have  not  been  able  to  have  said  kinder  things  of  his  book,  but  one 
thing  we  can  say,  and  that  is,  that  the  book,  with  all  its  faults,  is 
well  written,  and  may  be  useful  to  Scotch  Students  who  desire  an 
elementary  knowledge  of  the  principles  of  English  law.  It  may  be 
read  with  advantage  for  a  general  knowledge  of  the  principles  of  all 
contracts  but  marriage.  The  laws  of  personal  capacity  and  respon- 
sibility are  well  treated,  and  we  do  not  doubt  that  the  law  of 
ownership  is  very  accurately  stated.  The  book  might  have  been 
considered  excellent  if  it  had  come  in  less  bulk,  with  smaller 
pretensions,  and  free  of  false  philosophy.  Our  objection  to  it  really 
comes  to  this,  that  it  raises  expectations  which  a  perusal  of  it  does 
not  justify. 

Lectures  on  Scotch  Legal  Antiquities,  By  Cosmo  Innes,  Advocate, 
Professor  of  Constitutional  History  in  the  University  of 
Edinburgh    Edmonston  &  Douglas.     1872. 

It  is  difficult  for  a  pupil  to  review  fairly  the  work  of  his  master. 
He  is  almost  sure  to  err  either  on  the  side  of  panegyric  or  depre- 
ciation. The  conviction  however  of  the  service  Mr.  Innes  has 
rendered  both  to  Law  and  History,  by  keeping  alive  the  study  of 
the  history  of  Scotch  Law,  tempts  us  to  undertake  the  task.     Al- 
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most  alone  in  a  generation  of  lawyers  ^  which  has  done  less  than 
any  of  its  predecessors  for  this  study,  he  has  devoted  the  greater 
part  of  his  time  and  talents  to  the  preservation  and  elucidation  of 
our  ancient  records.  To  any  one  whose  line  of  investigation  has  not 
heen  in  the  same  direction,  there  is  something  trifling  and  almost 
ludicrous  in  the  enthusiasm  which-  the  record  lawyer  displays  for 
parchment,  in  his  reverence  for  the  single  words  or  even  lettera  which 
he  finds  traced  upon  it  by  the  pen  of  some  unknown  writer  who, 
centuries  ago,  has  become  mingled  with  his  kindred  dust.  If  we 
are  practical  men,  how  small,  we  think,  is  the  upshot  of  such  in- 
quiries. It  is  quite  certain  that  they  do  not  pay.  If  we  are 
intellectual  men,  what  meagre  crumbs,  we  say,  they  yield  for  our 
mental  nourishment  How  few  and  uncertain  are  the  facts  they 
afford  for  those  brilliant  generalizations  and  striking  paradoxes 
which  make  a  living  history  and  the  fortunes  of  historians !  Yet, 
perhaps,  more  justly  considered,  we  see  in  such  inquirers  men 
engaged  in  the  difl&cult  labour  of  the  search  for  truth  in  a  difficult 
department — ^the  oldest  written  memorials  of  our  race.  What  a 
lesson  of  patience  they  give  to  a  restless  generation !  What  an 
example  of  zeal  to  an  age  which  has  applied  the  maxim  of  Talleyrand, 
"  Surtout  point  de  zkle*'  to  other  fields  than  diplomacy !  This  at  least 
seems  certain,  that  those  who  do  not  themselves  engage  in  these  in- 
quiries, but  use  them,  ought,  if  they  are  wise,  to  be  silent,  if  they  do 
not,  which  would  be  more  just,  express  their  gratitude.  It  does  not 
become  those  who  have  done  nothing  to  blame  one  who  has  done 
something  because  he  has  not  done  more. 

The  present  work  must  be  judged  according  to  its  intention. 
It  is  not  an  outline  of  the  history  of  Scotch  Law,  but  might  have 
been  called — ^to  adapt  a  happy  title — "  Chips  from  a  Legal  Anti- 
quary's Workshop." 

Mr.  Innes  has  here  collected  and  adapted  for  the  use  of  students 
what  he  has  observed  illustrative  of  our  ancient  law,  in  the 
course  of  editing  the  many  valuable  publications  with  which  he 
and  others,  working  on  his  suggestion,  have  been  connected — the 
Acts  of  the  Scotch  Parliament,  the  Origines  Parochiales,  the 
Munimenta  Universitatis  Glasguensis,  the  Facsimiles  recently 
issued  of  National  Scotch  MS.,  and  the  new  Index  of  the  Acts 
of  Parliament,  which  will  be  of  great  use  to  future  historians, 
to  name  only  the  more  important  of  them.  By  students  we 
do  not  mean  law  students  or  university  students,  but  all 
persons  who  are  willing  to  give  time  and  attention  to  that 
phase  of  Scotch   history  which  exhibits   itself   in  Scotch  law. 

'  Since  the  death  of  Mr.  Thomas  Thomson  and  Mr.  John  Riddell,  almost  the  only 
other  lawyers  who  have  done  anything  in  this  department  are  Mr.  HUl  Barton, 
whose  History  of  Scotland  contains  many  instructive  notices  of  the  progress  of  Scotch 
Law  ;  Mr.  Patrick  Fraser,  Sheriff  of  Renfrew,  whose  legal  treatises  never  neglect  the 
historical  origin  of  the  relations  with  which  they  deal,  and  Mr.  W.  F.  Skene,  W.S., 
whose  indefatigable  labours  in  the  reconstruction  of  early  Scotch  History  have  neces- 
sarily led  him  to  illustrate  many  obscure  matters  in  our  ancient  law.  Mr.  Maclennan's 
learned  and  ingenious  researches  have  taken  a  wider  range  and  contain  little  specially 
Scotch. 
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Such  persons  will  find  Mr.  Innes's  vomme  easy  yet  profitable 
reading.  If  any  of  them  find  in  it  nothing  new,  and  many  things 
omitted  which  they  expected  to  be  included,  they  will  do  well  to 
recollect  that  it  was  addressed  in  the  form  of  lectures  to  young 
Scotch  lawyers,  whose  acquaintance  with  the  subject  is  not  exten- 
sive, and  to  communicate  to  the  public  the  information  they  have 
found  wanting.  This  is  a  field  in  which  the  harvest  is  plenty  but 
the  labourers  as  yet  few.  Mr.  Innes's  lectures — omitting  the  first, 
which  is  devoted  to  a  graceful  recognition  of  previous  writers,  how- 
ever obscure  and  forgotten  ;  and  the  last,  which  gives  somewhat  too 
short  notices  of  useful  books — treat  of  Charters,  the  Parliament,  the 
Old  Church,  old  forms  of  Law  and  Eural  Occupation.  Leaving  the 
reader  to  find  for  himself  what  they  contain  on  these  subjects,  and 
remarking  only  that  they  sometimes  excite  a  curiosity  they  do  not 
fully  gratify,  we  prefer  to  use  this  occasion  to  say  a  few  words  on 
the  uses  of  the  study  of  the  history  of  the  law,  and  to  give  a 
summary  sketch  of  the  course  that  history  has  run  in  Scotland. 

The  uses  of  this  study  are  chieliy  for  the  historical  inquirer  and 
the  lawyer,  and  in  modem  times  more  for  the  former  than  the  latter ; 
for  modem  law,  though  it  rests  upon  ancient,  has  been  so  altered, 
especially  in  recent  times,  that  its  historical  rationale  is  in  most 
cases  remote  from  practice. 

To  the  historian  ancient  laws,  whether  customary  or  written, 
ancient  processes  or  lawsuits  in  which  the  collision  of  interests  bring 
out  in  sharp  relief  individual  rights  and  wrongs,  are  one  of  the 
many  mirrors  in  which  he  must  look  to  see  the  reflexion  of  the  dim 
face  of  the  distant  past.  In  them  he  sees  the  habits  and  usages  of 
the  people  stereotyped.  The  relations  of  the  family,  the  village,  the 
city,  and  the  state — property  in  its  various  kinds  and  shifting 
modifications — the  different  classes  of  obligations,  wrongs  and 
remedies,  necessarily  find  expression  in  law.  It  is  always  those 
characteristics  which  have  in  them  an  element  of  permanence  which 
are  here  represented.  Few  laws  regard  only  the  passing  moment, 
they  are  the  offspring  of  the  past — of  some  long-felt  evil  requiring 
remedy — of  some  common  usage  requiring  sanction ;  and  they  are 
powerful  causes  in  the  formation  of  the  future.  How  different 
would  the  social  progress  of  Scotland  have  been,  if  no  Act  had  been 
passed  securing  the  right  of  the  labourer  of  the  ground  or  tenant  in 
1469,  or  if  the  entail  Statute  of  1685  had  not  become  law ! 

Nor  can  the  lawyer  of  the  present  day,  however  well  furnished 
his  memory  may  be  with  precedents,  safely  neglect  the  knowledge 
of  the  origin  of  the  law  which  he  interprets  or  applies.  It  is  singu- 
lar and  often  perplexing  to  notice  the  various  quarters  from  wliich 
judges  in  this  country  draw  the  reasons  of  their  judgments.  Some- 
times they  say  it  has  been  so  decided  before :  sometimes  they  observe 
it  would  not  be  just,  at  other  times  it  would  not  be  expedient,  to 
decide  otherwise — one  judge  is  imwiUing  to  differ  from  the  opinions 
expressed  by  his  brethren,  another  is  constrained  to  do  so.     Or 
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again,  and  this  more  nearly  concerns  the  present  subject,  it  is  pointed 
out  that  circumstances  were  different  when  a  former  decision  was 
given,  or  that  the  origin  of  a  custom  or  a  statute  shows  that  it  was 
or  that  it  was  not  intended  to  cover  such  a  case.  Now,  although  the 
last  class  of  reasons — which  may  be  called  the  historical  ratumcde 
of  law — ^requires  to  be  handled  with  peculiar  caution,  the  considera- 
tion of  them  should  never  be  absent  from  the  mind  of  the  judge. 
The  history  of  the  law,  though  it  may  not  oftea  require  to  be  expli- 
citly stated,  should  always  be  in  his  view.  Ignorance  of  it  is  a 
frequent  cause  of  bad  judgments. 

There  is  another  light  in  which  the  history  of  the  law  may  be 
r^arded — ^it  makes  law  interesting.  To  some  minds  of  acuteness 
and  subtlety  rather  than  breadth,  the  exercise  of  the  intellectual 
skill  necessary  in  distinctions,  or  to  sustain  a  long  chain  of  accurate 
reasoning,  or  to  give  clear  and  simple  expression  to  complicated 
matters,  or  the  exercise  of  the  practical  skill  required  in  the 
prudent  conduct  of  business,  is  adequate  to  create  that  amount  of 
interest  without  which  a  calling  can  seldom  be  followed  with  plea- 
sure and  success.  To  others  the  heat  of  controversy,  the  desire  of 
triumph — ambition — the  hope,  too  often  disappointed,  of  acquiring 
an  honourable  livelihood,  or  the  ignoble  love  of  gain,  supply  the 
necessary  incitement.  But  there  are  those  in  whom  none  of  these 
motives  act  strongly,  who  sometimes  turn  with  disgust  from  the 
dull  routine  of  the  legal  profession — from  the  intricacies  and  minutiae 
of  practice — from  the  dry  terms  and  hard  lines  in  which  so  much 
of  law  is  expressed.  Such  persons  will  do  well  to  study  the  history 
of  legal  institutions.  They  will  leani  from  it  that  few  things  in 
law,  however  apparently  trivial,  are  without  meaning — ^liowever 
apparently  dry  are  without  life.  Its  variouis  parts  are  not  only 
related  to  each  other,  they  spring  from  and  react  upon  important 
processes  of  society  and  politics,  and  they  form  an^  integral  and 
important  part  of  moral  and  political  philosophy  in  their  concrete 
form. 

Seen  in  this  light  the  laws  of  few  countries  have  more  claim  to 
attention  than  those  of  Scotland  They  have  survived  for  more 
than  a  century  and  a  half  its  separate  political  existence;  but 
although  their  vitality  is  not  yet  extinct,  the  symptoms  are  too 
palpable  to  be  mistaken  which  show  that  their  independent  life 
is  nearly  ended  Hence,  if  we '  may  continue  the  metaphor,  their 
biography  is  almost  closed,  and  may  be  studied  in  its  entirety,  not 
merely  for  the  light  it  casts  upon  the  past,  and  for  its  practical 
application  to  the  present,  but  also  for  the  service  of  the  future. 

Were  our  lawgivers  and  law  reformers  to  devote  a  portion  of  the 
time  to  their  own  education  which  they  give  to  schemes  for  the 
education  of  others,  they  would  feel  that  a  knowledge  of  the  histoiy 
of  the  law  is  a  necessary  part  of  it.  How  lamentable  it  is  to  see 
the  way  in  which  would-be  members  of  Parliament  flounder  in  their 
attempts — often  made  aft^r  diligent  coaching — to  say  what  the  law 
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on  a  particular  subject  has  been  and  is.  When  these  attempts  are 
transferred  to  the  inside  instead  of  the  outside  of  Parliament,  their 
results  are  still  more  fatal  Certainly  there  may  be  statesmen  who  are 
not  lawyers — ^unfortunately  too  many  of  our  present  representatives 
are  only  men  of  money  or  impudence,  who  desire  to  be  called  mem- 
bers of  Parliament.  We  would  do  well  to  ponder  the  wise  saying  of 
a  French  ordinance  of  the  sixteenth  century,  "  Qui  ignore  les  loix 
et  coustumes  de  son  pays  est  digne  d'etre  repute  au  nombrc  des 
estrangers." 

The  law  of  Scotland  has  had  a  long  and  eventful  life.  In  the 
course  of  its  history,  which  has  now  extended  over  more  than 
twelve  centuries,  five  stages  may  be  clearly  distinguished ;  or,  to  use 
a  more  accurate  expression,  the  law  of  Scotland  is  the  result  of  five 
influences.  The  first  influence  was  that  of  the  primitive  Celtic 
customs,  of  which  only  few  and  faint  traces  remain  and  little  is 
certainly  known. 

The  second  is  the  introduction  and  development  of  the  Feudal 
law,  under  which  written  charters  and  sasines,  based  on  the  relation 
of  superior  and  vassal,  long  regulated  in  practice,  and  still  regulate 
in  theory,  rights  in  land.  To  this  source  we  owe  succession  by  prim- 
ogeniture and  the  territorial  jurisdictions  which  endured  till  the 
suppression  of  the  Eebellion  of  1745,' the  ecclesiastical  divisions  of 
the  parish  and  the  diocese,  and  the  civil  divisions  of  the  .shire  or 
county  and  the  burgh. 

The  third  is  the  reception  of  the  Boman  canon  and  civil  laws, 
which,  in  the  absence  of  particular  customs,  became  the  common  law 
of  the  kingdom,  as  the  municipal  law  grew  sank  to  the  position  of  a 
subsidiary  law,  and  are  now  recognised  only  by  virtue  of  reasonable- 
ness, not  of  authority,  but  have  retained  sufficient  power  to  syste- 
matize and  differentiate  the  law  of  Scotland  from  the  law  of  England. 

The  fourth  is  the  Mimicipal  law  of  Scotland,  a  complex  whole 
composed  partly  of  the  pre-existing  elements,  Celtic,  Feudal,  Boman, 
partly  of  the  Acts  of  the  Scottish  Parliament  and  the  decisions  of 
the  Supreme  Court,  the  Committee  of  Parliament  called  first  "  ad 
causaSy*  afterwards  Domini  AudUores^  the  King's  Council,  the 
Session  of  James  I.  (1406-37),  the  Daily  Council  of  James  IV. 
(1488-1513),  and  the  College  of  Justice  or  Court  of  Session  of 
James  V.  (1513-42). 

The  fifth  is  the  Assimilation  of  the  laws  of  Scotland  and  England, 
which,  had  the  result  of  the  War  of  Independence  been  different, 
might  have  commenced  in  the  fourteenth  century,  but  was  delayed  tiU 
the  personal  union  in  the  seventeenth,  and  only  became  powerful  since 
the  real  union  in  the  eighteenth  century.  Its  slow  but  sure  progress 
since  then  has  been  retarded  by  the  chaotic  state  of  English  law  divided 
between  the  rival  jurisdictions  of  common  law  and  equity,  and  the 
strongly  conservative  force  of  the  maturely  developed  system  of  land 
law  which  Scotland  had  borrowed  from  feudalism,  and  of  personal 
law  which  it  derived  from  the  jurisprudence  of  Bome. 
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Although  it  is  possible  to  fix  a  period  during  which  each  of 
these  influences  was  predominant,  none  of  them  should  be  regarded 
as  ceasing  entirely  to  operate  when  that  period  closed.  The  Celtic 
influence  commenced  in  the  dark  ages  prior  to  written  records,  dur- 
ing which  the  chiefs  and  judges,  whose  rude  figures  are  still  traceable 
on  our  most  ancient  monuments,  administered  justice  to  the  savage 
tribes  of  the  Picts  and  Scots  which  peopled  the  east  and  west  of  Scot- 
land north  of  the  Forth  and  the  Britons  of  Strath-Clyde  and  Gal- 
loway. Its  earliest  historical  landmark  is  the  Kain  Adamnan,  the 
law  or  custom  which  about  the  close  of  the  seventh  century  was 
sanctioned  by  an  assembly  of  chiefs  and  ecclesiastics  at  Tara  in 
Ireland,  and  was  soon  after  recognised  by  Brude,  son  of  Derile,  King 
of  the  Picts.  It  may  be  said  to  close  when  the  law  of  the  Brets  and 
Scots  was  abrogated  by  the  ordinance  of  Edward  I.  in  1306,  but  it 
lingered  in  the  peculiar  customs  of  the  Celts  of  GaUoway  in  the  early 
part  of  the  fourteenth  century,  and  lingers  still  in  a  few  traditional 
customs  of  the  Celts  of  the  west  and  north  Highlands  unrecognised 
by  law. 

The  Feudal  influence  commences  with  the  earliest  written  charters 
or  grants  by  Duncan  II.  and  Edgar,  the  sons  of  Malcolm  Canmore 
(1057-93),  in  the  last  years  of  the  eleventh  century,  but  did  not  be- 
come the  determinating  factor  till  the  reign  of  David  I.  It  ends 
with  the  abolition  of  heritable  jurisdictions  in  1748.  We  still  pre- 
serve, but  cannot  much  longer  retain,  in  the  theory  of  feudal  con- 
veyancing the  shadow  of  its  former  greatness. 

The  Eoman  influence  may  have  begun  to  operate  when  Valentia 
became  a  province  of  the  Empire,  and  have  been  transmitted  in  the 
constitutions  and  customs  of  the  earliest  towns,  Berwick,  Eoxburgh, 
Stirling,  Edinburgh ;  but  this  cannot  be  affirmed  with  certainty. 

From  the  eighth  century,  however,  when  the  Celtic  Church  of 
Scotland  first  submitted  itself  as  a  disciple  to  the  See  of  Rome,  the 
ecclesiastics,  the  only  learned  and  the  only  lawyers,  must  have 
begun  gradually  to  introduce  the  law  and  language  of  the  Latin 
race.  But  we  do  not  reach  firm  historical  ground  till  the  middle 
of  the  twelfth  century,  when  the  school  of  Bologna  began  to  diflTuse 
scientific  knowledge  of  Justinian's  books,  and  Vacarius,  a  member 
of  that  school,  taught  at  Oxford,  a  university  at  that  time  frequented 
by  Scotch  students.  From  this  date  down  to  the  present  time  the 
civil  and  canon  laws  have  exercised  a  constant  but  variable 
influence  upon  the  law  of  Scotland,  although,  since  1750,  when  the 
municipal  law  of  Scotland  was  first  taught  in  the  University  of 
Edinburgh,  that  influence  has  steadily  diminished  in  importance. 

The  influence  of  the  proper  or  Municipal  law  of  Scotland  dates 
from  the  earliest  assizes  of  its  kings,  succeeded  by  the  Acts  of 
Parliament,  which  may  be  said  to  begin  with  the  reign  of  Eobert 
the  Bruce  (1306-29),  and  the  decisions  of  the  royal  courts  of  the 
justiciar  and  chamberlain  officers,  who  first  appear  in  history  in  the 
reign  of  Alexander  I.  (1097-1124).  Its  statutory  part  continued 
T>ure  till  the  abolition  of  the  Scotch  Parliament  in  1707,  and  is  still 
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carried  on  by  the  Acts  which  the  British  Parliament  passes  peculiar 
to  Scotland.  Its  judicial  part  is  maintained  nominally  intact  hj 
the  decisions  of  the  Court  of  Session,  but  in  reality  is  largely 
affected  by  the  decisions  of  the  English  Courts,  and  of  the  House 
of  Lords  in  Scotch  Appeals,  as  well  as  by  the  Acts  passed  both 
with  and  without  the  avowed  object  of  assimilating  the  laws. 

The  fifth  and  last  stage  consists  of  the  Assimilation  of  the  laws 
of  Scotland  and  England.  This  Bacon  prophesied  "the  secret 
operation  of  no  long  time  would  bring  about,"  but  his  prophecy  has 
not  been  fulfilled.  The  master  mind  and  strong  will  of  Cromwell 
tried  to  hasten  the  union  of  the  laws,  but  his  project  failed.  The 
reformation  of  law,  though  it  must  be  directed  by  individuals,  re- 
quires the  co-operation  of  the  nation  itself.  Complete  assimilation, 
which  has  now  become  an  urgent  political  necessity,  is  still  delayed 
by  the  ignorance  of  the  people  and  its  leaders,  both  with  regard  to 
its  value  and  its  proper  method,  and  by  the  prejudices  of  lawyers. 
Nor  will  it  be  fully  accomplished  till  the  laws  of  both  countries  are 
combined  in  a  British  code,  a  work  of  which  the  present  generation 
may  lay  the  foundation  but  can  scarcely  hope  to  witness  the  com- 
pletion. JEu  M. 

^ht  ittontk. 


CervUnary  of  the  Juridical  Society, — It  may  interest  many  of  our 
readers  to  know  that  this  venerable  society  attains  its  centenary  on 
the  27th  of  this  month.  The  occasion  is  to  be  celebrated  by  a 
dinner  of  the  members,  to  be  held  in  the  Douglas  Hotel  upon  that 
day,  and  at  which  Lord  Colonsay,  one  of  the  oldest  members,  is 
expected  to  preside.  A  number  of  the  judges  and  eminent  mem- 
bers of  the  Bar  are  to  be  present,  and  there  is  every  prospect  of  this 
dinner  proving  a  brilliant  success.  The  last  similar  celebration  in 
Edinburgh  was,  it  will  be  remembered,  that  of  the  Speculative  Society. 
As  a  more  lasting  memorial  of  this  interesting  event,  it  is  intended 
shortly  to  publish  a  history  of  the  Society,  which  will  contain  an 
account  of  its  various  places  of  meeting,  of  the  works  undertaken 
by  it,  and*  also  a  complete  list  of  its  membership  from  its  origin 
down  to  the  present  date.  We  understand  that  Mr.  W.  Eeid,  W.S., 
is  the  editor  of  this  interesting  work. 

The  Junior  Bar  in  Scotland  is  either  too  careless  or  too  timid  to 
look  after  its  own  interests  in  regard  to  some  matters  of  professional 
etiquette.  It  did  take  part  with  undue  modesty  in  the  recent  move- 
ment for  the  amendment  of  Outer  House  procedure,  which  attained 
but  half  its  end.  It  has  not  made  any  suggestion  for  the  revival 
of  the  proposal  which  the  Lord  Advocate  was  understood  to  favour 
some  years  ago  for  the  distribution  of  silk  gowns  among  leadincf 
counsel,  beyond  law-oflBcers  and  ex-law-oflScers  of  the  Crown.  In 
short,  it  exhibits  in  many  respects  a  lack  of  esprit  de  corps  and  of 
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proper  concern  for  its  own  interests.     It  is  not  surprising  that  this 
should  be  so  in  a  small  profession ;  and  probably  its  tendency  to 
suppress  itself  has  increased  in  late  years  with  the  growth  of  the 
illegitimate  practice  of  getting  business  through  the  friendship  and 
patronage  of  successful  advocates.     This  is  a  matter  which  can  be 
corrected,  if  at  all,  only  by  a  restoration  of  certain  old  etiquettes, 
— unless  indeed  the  prevailing  but  suppressed  disapprobation  of 
the  practice  may  be  removed  by  the  entire  abolition  of  the  pro- 
hibition of  canvassing  for  business.     But  apart  from  this  ques- 
tion the  Junior  Bar,  if  it  could  be  defined  as  a  body  by  such 
arrangements  as  exist  in  England  and  Ireland,  would  probably 
acquire  such  courage  and  quasi-organization  as  to  make  its  rights 
more  respected  and  its  interests  more  regarded  than  they  are  at 
present.     We  print  in  full  for  its  edification  the  following  report 
of  a  description  which  occurred  lately  in  the  Court  of  Queen's 
Bench  in  Ireland :  where,  as  in  England,  it  is  a  rule  of  old  standing 
that  in  arguments  in  banco  there  should  be  a  Junior  on  each  side: — 
"  Mr.  A.  J.  Nicolls,  addressing  the  court,  said — I  deem  it  right, 
my  Lords,  to  interpose  at  this  stage,  upon  a  point  touching  the 
privileges  and  rights  of  the  Junior  Bar.    The  matter  before  your 
Lordships  is  brought  into  court  by  a  case  stated  for  your  opinion 
under  the  20  &  21  Vict.  c.  43.     One  member  of  the  Senior  Bar  has 
addressed  you,  my  Lords,  on  behaK  of  the  respondent,  and  my  friend, 
Mr.  Monahan,  Q.C.,  now  seeks  to  follow  on  the  same  side.    This  is 
irregular.    The  proceedings  are  in  the  nature  of  a  law  argument, 
and  this  being  so  there  should  be  a  junior  employed  upon  each  side. 
The  matter  seems  to  be  concluded  by  authority,  and  by  a  decision 
of  the  late  distinguished  Lord  Chief  Justice  of  this  court.    The 
decision  I  refer  to  was  in  the  case  of  Beg,  v.  Brophy  (9  Ir.  C.  L  Bep.), 
and  it  seems  to  be  completely  in  point.    The  Lord  Chief  Justice — 
What  does  that  case  say,  Mr.  Nicolls  ?    Mr.  NicoUs — It  was  a  case 
stated  under  the  20  &  21  Yict.  c.  43,  s.  2,  and  upon  an  objection 
similar  to  mine  being  made,  Lord  Chief  Justice  Lefroy  is  reported 
to  have  said  that  the  proper  course  to  follow  is  that  adopted  in  law 
arguments.    There  must  be  a  junior  counsel  on  each  side,  but  the 
Older  in  which  the  counsel  speak  is  a  matter  to  be  arranged  by 
themselves.    The  Lord  Chief  Justice — This  is  an  important  point 
of  practice,  and  has  been   very   properly    brought  before  us  by 
Mr.  Nicolls.     I  am  always  anxious  to  maintain  the  rights  of  the 
Bar,  and  glad  to  have  the  assistance  of  juniors,  because  they  gener- 
ally argue  law  points  carefully  and  well     Why  did  you  not  make 
the  objection  earlier  ?    Mr.  Nicolls — I  have  not  been  in  court  long, 
my  Lord ;  and  besides  I  did  not  wish  to  interpose  until  a  second 
Queen's  counsel  was  about  to  address  the  court  for  the  re^ondent. 
Mr.  Justice  Barry — The  practice  in  England  goes  to  show  that  the 
objection  is  well  founded.      The  Lord  Chief  Justice — ^Very  well, 
Mr.  Nicolls,  we  shall  consider  the  matter,  but  we  will  not  refuse  to 
hear  Mr.  Monahan  now.    Mr.  Nicolls — ^Your  Lordships  will  have 
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to  decide  the  point,  and  lay  down  a  rule  for  other  cases ;  that  is  the 
value  of  the  objection.  The  Lord  Chief  Justice — ^We  will  look 
into  the  law  as  established  by  custom,  and  I  shall  consult  my 
brother  O'Brien  before  we  decide." 

The  Solicitors  in  the  SupreTne  Courts  on  Outer  Houm  Business, — 
We  have  before  us  three  reports  of  this  learned,  public-spirited,  and 
active  society,  which  only  the  presence  of  other  matters  previents 
us  from  noticing  with  the  fulness  they  deserve.  Keeping  two  of 
these  documents  (on  the  Law  Courts  Commission  Reports  and  on 
the  Law  Agents  Bill)  for  fuller  notice  hereafter,  we  observe  that  the 
Report  on  the  late  Act  of  Sederunt  objects  to  the  penalties  imposed 
on  clients  for  the  failure  of  counsel  to  attend  at  the  calling  of  cases 
in  the  Outer  House.  It  is  certainly  a  hardship  that  clients  should 
suffer  for  the  culpable  greed  of  the  counsel  whom  they  choose  to 
employ,  and  who  chooses  to  accept  employment  in  cases  to  which  it 
is  certain  that  he  cannot  attend  at  the  proper  time.  It  may  be 
said  that  clients  however,  or  their  agents,  have  themselves  to  blame 
if  they  employ  men  who  wiU  not  undertake  to  be  present  where 
duty  calls  them ;  and  none  know  the  true  cause  of  the  evil  better 
than  the  Solicitors.  We  believe  indeed  that  the  real  cause  of  the 
monopoly  enjoyed  by  a  few  men  is  rather  in  the  ignorant  eagerness 
of  some  country  practitioners  to  have  certain  counsel  in  their  cases 
than  in  any  similar  eagerness  in  Edinburgh  agents.  Be  that 
however  as  it  may,  we  agree  with  the  Solicitors  that  the  only  ejfifectual 
remedy  has  not  yet  been  applied.  That  remedy  is  the  system  of  per- 
emptory calling  of  a  few  cases  put  out  in  each  day's  roll,  which  was 
recommended  by  the  Faculty  of  Advocates  in  their  recent  report,  but 
for  some  unknown  reason  has  been  as  yet  disregarded  by  the  Court. 
The  Solicitors  regard  the  regulations  of  the  late  Act  as  so  unjust  that 
they  believe,  and  we  fear  with  some  reason,  that  the  Judges  in  the 
Outer  House  will  be  slow  to  act  on  them ;  and  they  go  on  to  say — 

"It  is  impossible  to  blame  litigants  for  selecting  the  counsel  considered  by 
them  most  capable  of  conducting  their  causes,  and  the  real  source  of  the  evil  is 
that  counsel  nabitually  accept  fees  for  the  discbarge  of  duties  which  they  are 
unable  to  perfonn  ;  and  the  regulations  under  which  the  business  of  the  Court 
has  hitherto  been  conducted  are  so  framed  as  directly  to  conduce  to  this  result. 
So  long  as  counsel  are  in  the  habit  of  accepting  fees  which  may  bind  them  to 
attendance  at  six  different  Bars  at  the  same  time,  the  business  in  the  Outer 
House  cannot  be  conducted  as  it  ought  to  be.  What  the  Council  therefore  re- 
commend is,  that  the  Society  should  approach  the  Court  with  the  view  of  sug- 
gesting that  something  should  be  done  to  put  a  stop  to  this  anomaly.  There 
could  be  little  difficulty  in  so  arranging  the  Outer  House  business  as  to  prevent 
a  few  leading  counsel  engrossing  nearly  the  whole  of  the  practice.  While  that 
system  continues,  the  greatest  dissatisfaction  must  constantly  arise,  and  no  re- 
medy will  suffice  that  permits  of  the  continuance  of  this  evil.  The  suggestion 
is  not  a  new  one,  that  the  Outer  House  Judges  should  put  out  a  limited  number 
of  debates  on  specific  days,  and  that  counsel  should  be  obliged  to  go  on  when 
the  case  is  called.  If  this  were  done,  then  counsel  could  only  take  fees  for  such 
cases  as  they  might  reasonably  expect  to  attend  to  when  called" 

These  are  views  on  which  we  have  often  had  occasion  to  insist, 
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and  it  is  to  be  hoped  that  some  way  will  be  found  of  pressing  them 
once  more  on  the  Court. 

The  Solicitors  concur  with  the  general  feeling  of  the  Faculty  of 
Advocates  in  regard  to  the  present  defective  arrangments  as  to 
proofs.     They  say — 

**  The  other  matter  ahove  referred  to,  which  the  Act  of  Sederunt  does  not 
touch,  18  the  mode  in  which  those  cases  are  dealt  with,  in  which  Proof  is  taken 
hefore  the  Lords  Ordinary.  The  change  from  the  old  mode  of  taking  Proofs  by 
Commission  has  }>een  a  most  beneficial  one,  and  it  will  be  unfortunate  if  the 
new  system  is  so  wrought  as  to  afford  any  grounds  for  recurring  to  the  old  system. 
When  a  Lord  Ordinary  devotes  three  or  four  days  a  week  to  taking  Proofs  and 
hearing  discussions  upon  them,  the  effect  is  to  give  these  cases  a  preference  over 
the  cases  standing  in  the  Debate  and  Procedure  Rolls.  It  is  most  desirable  to 
facilitate  the  despatch  of  business  ;  but  the  Lords  Ordinary  have  two  blank  days 
in  each  week,  and  the  Council  would  respectfully  suggest  that  those  days,  along 
with  a  sufficient  number  of  days  periodically  in  each  month,  might  be  devoted 
to  taking  Proofs.  Any  arrears  could  be  wiped  off  during  the  Christmas  Recess, 
— ^the  blank  week  in  February, — and  by  a  few  extra  sittmgs  at  the  close  of  each 
Session." 
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Archibald  Smith,  Esq.,  F.E.S.,  of  Jordanhill,  Eenfrewshire,  and 
of  Lincoln's-Inn,  bairister-at-law,  died  at  his  residence,  Eiverbank, 
Putney,  December  26th,  in  the  sixtieth  year  of  his  age.  He  was 
the  eldest  son  of  the  late  James  Smith,  Esq.,  of  Jordanhill  (who 
died  in  1867),  by  Mary,  daughter  of  Alexander  Wilson,  Esq.  He 
was  bom  in  1814,  and  after  studyijag  for  some  time  at  Glasgow 
University,  he  entered  Trinity  College,  Cambridge,  in  1832.  He  gra- 
duated B.  A.  in  1836,  as  senior  wrangler  and  first  Smith's  prizeman, 
and  was  afterwards  elected  a  Fellow  of  his  College,  and  took  the 
degree  of  M.A.  About  this  time  Mr.  Smith  was  an  unsuccessful 
candidate  for  the  chair  of  Astronomy  at  Glasgow.  After  declining 
an  offer  of  employment  at  the  Observatory  at  Greenwich,  he  was 
called  to  the  Bar  at  Lincoln's- Inn  in  1841.  He  practised  for  many 
years  as  an  equity  draughtsman,  and  became  an  eminent  Real  Pro- 
perty lawyer.  He  devoted  his  leisure,  however,  to  mathematical 
studies,  and  his  contributions  to  science  were  of  great  practical  value. 
Upon  the  recommendation  of  a  joint  committee  of  the  Royal  Society 
he  was  employed  by  the  Government  to  execute  a  magnetic  survey 
of  the  Antarctic  regions ;  and  in  connexion  with  these  inquiries  he 
made  a  series  of  researches  relative  to  compass  deviations,  which 
were  published  about  ten  years  ago,  under  the  title  of  "  Admiralty 
Manual  for  the  Deviation  of  the  Compass, "  which  was  subsequently 
republished  and  translated  into  various  languages.  As  a  recognition 
of  his  scientific  labours  he  received  from  the  Royal  Society  one  of 
its  royal  medals,  and  from  the  Emperor  of  Russia  a  compass  set 
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with  diamonds.  Her  Majesty's  Government,  still  more  recently, 
requested  his  acceptance  of  a  gift  of  £2000,  not  as  a  reward,  but  as 
a  mark  of  their  iappreciation  of  the  value  of  his  researches.  In  1859, 
when  a  vacancy  occurred  in  the  representation  of  the  University  -of 
Glasgow,  by  Mr.  Moncreiff's  appointment  to  the  ofl&ce  of  Lord  Justice- 
Clerk,  Mr.  Smith  offered  himself  as  the  Liberal  candidate,  but  was 
defeated  by  Mr.  Gordon,  Q.C.  Mr.  Smith  married  in  1853  Susan 
Emma,  daughter  of  the  late  Vice-Chancellor  Sir  James  Parker,  of 
liothly  Temple,  Leicestershire,  who  survives  him.  He  has  left  a 
family  of  six  sons  and  two  daughters. 

E.  J.  Wilson,  Esq.,  Joint  Procurator-Fiscal,  Airdrie,  died  at 
Greenvale  Cottage,  Airdrie,  January  5th,  aged  47. 

James  Carmichael,  Esq.,  Solicitor,  Hawick,  died  at  Bridge  House, 
Hawick,  January  6th. 

John  Kemp,  Esq.,  Solicitor,  died  at  Maxwelton  Villa,  Kinnoull, 
Perth,  January  17th.  Mr.  Kemp  had  extensive  practice  as  a 
solicitor,  and  he  took  an  active  part  in  burgh  affairs.  He  was 
for  many  years  a  member  of  the  Town  Council,  and  successively 
appointed  treasurer  and  bailie,  and  from  November  1864  to  No- 
vember 1867  filled  the  office  of  Lord  Provost  of  the  city  with  great 
ability,  and  gained  the  high  approval  of  his  fellow-citizens.  He 
was  a  staunch  Whig  of  the  old  school,  for  many  years  was  the  agent 
of  the  Liberal  party  in  the  burgh  of  Perth,  and  his  judgment  and 
tact  were  of  much  use  to  his  party.  For  a  good  many  years  Mr. 
Kemp  filled  the  office  of  Registrar  of  Sasines  for  the  county  of  Perth. 
He  was  about  60  years  of  age,  and  unmarried. 
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JUDICLiEY  REFORM. 

To  the  Editor  of  the  Journal  of  Jurisprvdence. 

SiK, — While  the  Commission  on  the  Scottish  Law  Courts  was  sit- 
ting in  Edinburgh,  I  happened,  for  half  an  hour  or  so,  to  tread  the 
boards  of  the  Outer  House,  in  company  with  one  of  the  Scotch 
Sheriffs.  In  such  a  situation  one  must  talk, — ih^  genius  lod  requires 
it, — and  in  the  course  of  our  peripatetic  conversation,  I  ventured, 
half  in  joke,  ha^jf  in  earnest,  to  suggest  the  following  scheme  of 
judiciary  reform  for  the  northern  end  of  the  island.  First,  let  the 
whole  existing  staff  of  judges-ordinary,  comprehending  Sheriffs-Sub- 
stitute, Sheriffs-Principal,  and  Lords-Ordinary,  be  abolished  as  to  the 
offices,  but  preserved  as  to  the  men  now  filling  them,  for  utilization 
in  the  new  arrangement.  Secondly,  let  the  kingdom,  including  Fife, 
be  divided  into  districts,  each  affording  a  sufficient  amount  of  judicial 
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work  to  employ,  but  not  overtask,  the  energies  of  a  single  judge,  and 
let  the  functionaries  just  mentioned  be  appointed  resident  judges 
in  those  districts,  before  whom,  in  the  first  instance,  shall  be  tried 
all  causes  of  whatever  kind,  civil  or  criminal,  important  or  unimpor- 
tant, except  perhaps  the  four  pleas  of  the  Crown.  If  there  be  any 
surplus  of  judicial  power  after  the  districts  have  been  all  supplied,  so 
much  the  better.  The  more  aged  officials  might  be  allowed  partially 
to  retire  on  fuU  salaries,  upon  condition  of  their  taking  occasionally 
the  place  of  their  more  active  brethren,  when  any  of  the  latter  re- 
quired a  little  relaxation,  or  found  it  necessary,  from  whatever  cause, 
to  be  temporarily  absent  from  their  beats — an  arrangement  worth 
pa3dng  for,  in  supersession  of  the  present  absurd  system  of  appoint- 
ing extraordinary  Sheriffs-Substitutes,  who  know  no  more  law  than 
what  the  Clerk  of  Court  puts  into  them.  Thirdly,  the  existing 
Justices  of  the  Peace  might  be  allowed,  for  some  time,  to  continue 
to  deal  with  poaching  and  public-house  cases,  and  the  like,  tiU  the 
new  Courts  had  had  a  fair  start,  leaving  it  for  future  consideration 
whether  there  should  be  separate  judges,  especially  in  large  towns, 
for  disposing  of  these,  or  whether  they  should  be  merged  in  the 
general  work  of  the  new  judges-ordinary.  Fourthly,  in  every  case, 
let  'there  be  a  right  of  appeal  from  the  decisions  of  the  district  judge, 
conditional  in  civil  causes  of  small  value,  and  in  petty  criminal 
matters,  upon  the  judges  allowing  such  appeal,  to  one  of  the  Divi- 
sions of  the  Court  of  Session,  as  at  present  constituted.  The  merits 
of  this  scheme  appeared  to  me  to  be  manifold.  It  extinguished  no- 
body;— it  left  salaries  and  dignities  untouched  for  existing  incum- 
bents;— and  it  would  in  the  long-run  either  allow  those  salaries 
to  be  made  more  commensurate  with  the  position  of  the  judges  than 
in  some  cases  they  are  now,  or  would  permit  the  Chancellor  of  the 
Exchequer's  economical  propensities  to  receive  a  moderate  gratifica- 
tion. It  rendered  necessary  the  smallest  possible  amount  of  change 
in  the  forensic  personnel  of  the  country,  and  it  minimized  the 
number  of  steps  which  litigants  must  climb  ere  they  can  reach  the 
highest  pinnacle  of  the  Temple  of  Justice. 

The  learned  Thane  in  whose  company  I  was  proud  to  find  myself 
for  the  time  thought  the  scheme  rather  vnndy,  and  I  left  it  behind 
me  in  the  atmosphere  of  the  Parliament  House,  to  which  it  owed 
its  birth, — in  other  words,  thought  no  more  of  it.  Imagine  my 
surprise  when  I  saw  in  the  Times  of  the  other  day  (Dec.  21,  1872), 
that  Mr.  Vernon  Harcourt  had  been  propounding  a  somewhat  simi- 
lar scheme  for  England,  on  which  the  Thunderer  nodded  his  approval. 
I  felt  a  mighty  inclination,  like  my  old  friend  Quintus  Horatius 
Flaccus  (alas!  now  too  seldom  consulted),  in  his  "Ad  Macaenatem,*' 
to  have  a  shy  at  the  stars.  Of  course,  the  limes  and  Mr.  Vernon 
Harcourt  are  irresistible.  I^t  us  hope,  that  when  England  has  by 
their  united  exertions  been  put  to  rights,  the  idea  of  assimilatiou, 
sometimes  not  very  fortunately  applied  in  the  past,  will  not  be 
lost  sight  of — Yours,  etc.  J.  C. 

Dee.  25,  1872. 
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Barratry. — ^The  following  is  the  judgment  of  Daly,  Chief- Justice : — "  Among' 
the  risks  insured  against  was  a  barratry  of  the  master  and  mariners,  and  the 
question  presented  in  the  case  is,  whether  the  ninety  bales  of  cotton  were  lost 
through  an  act  which  the  law  would  denominate  barratry  on  the  part  of  the 
master. 

"  These  ninety  bales  were  stowed  upon  deck,  and  were  jettisoned  in  a  storm. 
They  were  a  part  of  202  bales  covered  by  the  policy,  which,  by  the  plaintiff's 
order,  were  shipped  from  Augusta,  Georgia,  to  Charleston,  South  Carolina,  by 
railroad,  thence  to  be  shipped  to  Liverpool  by  the  barque  Victoria,  the  master 
giving  a  clear  bill  of  ladmg  for  the  202  bales,  the  plaintiff's  agent  having 
engaged  freight  for  the  whole  by  that  vessel.  For  want  of  room  in  the  Victoria 
the  captain  sent  seventy-seven  of  the  bales  by  another  vessel,  the  Albert,  which 
arrived  safely  in  Liverpool  Thirty  of  the  bales  were  stowed  in  the  hold  of  the 
Victoria  and  the  remaining  ninety  were  carried  upon  her  deck,  and  in  a  violent 
storm  were  thix)wn  overboard  for  the  preservation  of  the  vessel. 

"  Before  the  Victoria  sailed,  a  merchant  in  Charleston,  whose  firm  was  acting. 
as  agents  for  the  vessel,  discovered  that  the  captain  was  stowing  cotton  on  deck, 
opposed  it,  and  wanted  him  to  send  the  cotton  by  another  vesseL  He  advised 
the  captain  of  the  responsibility  he  was  assuming,  and  told  him  substantially, 
that,  as  he  had  signed  clear  bills  of  lading,  he  was  bound  either  to  carry  the 
cotton  under  deck  or  to  provide  for  it  on  deck  by  extra  insurance ;  that  the 
insurance  taken  on  a  clear  bill  of  lading  would  not  cover  cotton  on  deck.  But  the 
captain,  notwithstanding  this  remonstrance,  continued  to  stow  the  cotton  upon 
deck. 

"  This,  it  is  claimed,  amounted  to.  barratry  on  the  part  of  the  master  within  the 
legal  meaning  of  that  term,  in  the  comprehensive  sense  in  which  it  has  been  de- 
fined by  Lord  Hardwicke,  as  *  an  act  of  wrong  done  by  the  master  against  the 
ship  and  goods.'  Lewin  v.  SuassOj  Portleth  DicVy  Assurance,  which  is  commended 
by  Amouid  as  the  tersest  and  perhaps  best  definition  of  the  word.  .  Amould  on 
Insurance,  821,  note  h. 

"  This  definition  of  Lord  Hardwicke  is  too  general  to  be  of  much  practical 
value  in  determining  whether  the  act  of  the  captain  in  stowing  these  ninety 
bales  of  cotton  upon  deck,  without  providing  for  the  increased  peril  by  extra 
insurance,  was  or  was  not  barratry.  It  was  an  act  of  negligence  for  which  he 
or  the  owner  of  the  ship  may  have  been  responsible,  and  m  that  sense  was  a 
wrong  to  tiie  goods  or  the  ship  within  the  language  of  Lord  Hardwicke  ;  but  it 
does  not  necessarily  follow  nrom  this  that  it  was  what  the  law  denominates 
barratry.  What  was  said  by  Lord  Hardwicke,  moreover,  has  not  the  weight  of 
a  decision.  It  was  but  a  general  observation.  The  question  in  the  case  was, 
not  whether  barratry  had  been  committed,  for  the  captain  there  was  the  general 
owner  of  the  ship,  which  he  had  bottomried  and  mortgaged,  but  of  which  ne  had 
the  control  and  navigation,  and  the  point  determined  by  the  court,  so  far  as  can 
be  gathered  from  the  imperfect  report  of  the  case  in  an  elementary  work,  was 
that  the  o^vner  of  a  ship  could  not,  either  at  law  or  in  equity,  be  guilty  of  a 
barratry  concerning  the  ship. 

"  In  the  solution  of  the  question  before  us,  therefore,  we  must  look  beyond  this 
definition  to  get  a  clear  idea  of  the  exact  legal  meaning  of  barratry,  and  the  in- 
quiry is  by  no  means  an  easy  one,  for  the  question  is  one  that  has  greatly  per- 
plexed the  courts,  and  from  what  has  been  said  respecting  it,  in  comparatively 
recent  cases,  the  meaning  of  it  has  become  nearly  as  uncertain  now  as  when  the 
question  was  first  agitated  in  Westminster  Hall  one  hundred  and  fifty  years  ago. 

"  It  was  first  considered  by  the  English  courts  in  1724  in  the  case  of  Knight  v. 
Cambridge^  8  Modem  Rep.  230,  2  Ld.  Raym.  1349,  Strange,  481.  In  the 
report  in  8  Modem  Rep.  the  Court  is  put  down  as  saying  that  *  Barratry  is  a 
word  of  more  extended  signification  than  only  to  include  the  master's  inmning 
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away  with  the  ship ;  it  may  well  include  the  loss  of  the  ship  by  his  fraud 
or  negligence;'  but  in  the  second  edition  of  the  volume  it  is  stated  in  the 
mamn,  that  fraud  or  negligence  would  not  have  been  good  ;  but  this  was  after- 
ward omitted  in  the  fifth  edition,  known  as  the  corrected  toid  standard  one  of 
the  Modem  Reports. 

"  In  Lord  Raymond's  report  of  the  case,  which  is  a  very  brief  one,  he  states  that 
the  ground  was  taken,  that,  as  the  owner  of  the  goods  has  his  remedy  against 
the  owner  of  the  ship  for  any  prejudice  he  receives  through  the  frauil  or  ne<jli- 
gence  of  the  master,  there  is  the  less  reason  that  the  insurer  should  also  be  liaole 
to  him  for  the  act,  as  an  act  of  barratry,  and  that  if  barratry  Imports  fraud,  it 
does  not  import  neglect ;  the  allegation  having  been  that  the  ship  was  lost 
through  the  fraud  atid  neglect  of  the  master  ;  a  point  which  the  court  met  by 
saying:  '  Barratry  imports  fraud,  and  he  that  commits  a  fraud  may  properly  be 
said  to  be  guilty  of  a  neglect,  viz.,  of  his  duty  ; '  to  which  the  court  added  the 
general  observation  that  barratry  was  not  confined  to  the  running  away  with  the 
ship  *  because  it  imports  any  fraud.'  The  report  in  Strange  is  still  more  brief, 
but  if  correct,  more  important,  because  it  states  that  the  objection  taken  was,  that 
the  allegation,  fraud  and  negligence  of  the  master,  was  more  general  than  the 
word  barratry f  and  was,  therefore,  not  within  the  policy,  and  that  the  court  said  : 
'  Tke  negligence  certainly  is  not,  but  the  fraud  is.'  ...  It  further  appears  in  re- 
spect to  this  case,  frum  the  argument  of  Justice  Buller,  and  the  statement  of 
Lord  .Mansfield  in  ValUjo  v.  Ir  heeler,  Cowp.  143,  that  the  act  of  the  master  in 
Knight  v.  Cambridge  was  sailing  without  paying  the  port  duties,  which  Buller 
argued  might  have  been  by  accident  as  well  as  by  design,  but  which,  as  it  sub- 
jected the  ship  to  forfeiture,  was  held  to  be  barratry.  Lord  Ellenborough  after- 
ward referred  to  a  manuscript  note  of  Mr.  Ford,  in  respect  to  the  question  in 
this  case  of  Knight  v.  Cambridge,  which,  after  stating  that  fraud  was  barratry, 
added  :  '  If  the  master  sail  out  of  the  port  without  paying  port  duties,  whereby 
the  goods  are  forfeited,  lost  or  spoiled,  that  is  barratry.'  This  Lord  Ellen- 
borough  thought  was  probably  the  question  decided  upon  the  trial,  and  at  the 
argument  {Earle  v.  Rowcroft,  8  East,  126),  and  the  act  of  the  captain  may  possibly 
have  been  regarded  as  coming  under  the  category  of  fraud,  upon  the  ground  that 
the  design  or  efliect  of  it  was  to  defraud  the  Gfovemment  of  the  port  duties. 

*'The  next  case  was  Stamma  v.  Brown,  Strange,  1173,  on  which  it  was  held 
that  a  deviation  from  the  vovage  by  the  master  for  the  benefit  of  the  owners  was 
not  barratry,  although  it  led  to  the  destruction  of  the  ship  and  the  loss  of  the 
goods  insured,  the  court  holding,  according  to  the  report  in  Strange,  that 
to  make  it  barratry  there  must  be  sonCtthing  of  a  criminal  natjtre,  as  well  as 
a  breach  of  contract.  In  a  further  account  of  this  case,  it  is  stated  that  Chief 
Justice  Lee  defined  barratry  to  be  'some  breach  of  trust  in  the  captain  ex 
maleju^io*  and  said  (it  being  a  policy  upon  goods)  *  barratry  must  be  ex  malejicio 
with  intent  to  destroy,  waste  or  embezzle  the  goods,'  per  Lord  Ellenborough  in 
Earle  v.  Rowcroft,  suprcu 

"  The  next  case  was  Elton  v.  Brogden,  Strange,  1264,  in  which  the  crew  com- 
pelled the  captain  to  return,  contrary  to  his  oraers.  It  was  held,  that  this  was 
not  barratry  tor  two  reasons.  I.  That  the  act  of  the  master  was  excused  by  the 
force  which  he  could  not  resist  And  2.  Because  the  ship  was  not  run  away 
with  to  defraud  the  owners. 

**  This  was  followed  in  1774,  by  Vallejo  v.  WTieeler,  reported  in  Cowp.  143,  and 
more  fully  in  Lofft,  631,  in  which  the  legal  meaning  of  the  word  was  elaborately 
discussed  ;  the  argument  of  Alleyn  for  the  plaintiff,  as  reported  in  Lofift,  being 
especially  distinguished  for  its  research  and  learning.  In  the  first  case  {Knight 
▼.  CamHridae,  supra)  the  court  said  that  barratry  came  from  barat,  signifying 
fraue  and  aolus  (fraud  and  deceit),  for  which  it  would  seem,  from  the  marginal 
note,  the  court  relied  upon  the  glossary  of  Dufresne  and  Du  Cange,  and  the 
French  dictionary  of  Furetiere.  In  the  succeeding  case  of  Stamma  v.  Browii, 
supray  the  plaintiffs  counsel  cited  in  support  of  the  same  meaning  the  Italian 
and  Spanish  dictionaries,  respectively,  of  Florio  and  Minshew,  and  in  support  of 
these  lexicographers,  Alleyn,  in  ValU^o  v.  Wheeler^  cited  this  definition  &om 
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Ferrier^s  Dictionnaire  de  Jurisprudence :  *  Barratrie,  im  term  de  mariDe,  est  une 
tromperie  ou  une  ou  malversation  qui  se  commet  par  patron,  ou  capitaiue  d'un 
vaisseau,  pour  faire  perdre  les  marcbandises  k  ceux  i  qui  elles  apportiennent;' 
the  following  from  Savary's  Dictionnaire  Universel  ae  Commerce:  *  Barratrie 
de  patron,  un  terme  de  commerce  et  marchandise  vent  dire  les  larcins,  les  desguise- 
mens  et  alterations,  des  marcbandises,  qui  peuvent  causer  le  mattre  et  Tequipage 
d'un  vaisseau,  et  generalment  tout  les  supercheries  et  malversations  qu'ils  mettent 
souvent  en  usage,  pour  tromner  les  marchands,  chargeurs  et  autres  qui  out 
interest  au  vaisseau/  and  gave  tnis  definition  of  this  word  from  Denisart's  Collec- 
tion de  Decisions  Nouvelks,  etc.,  relatives  d  la  Jurisprudence ;  a  work  which  had 
been  published  but  some  two  or  three  years  before  in  Paris  :  *  Ce  mot  signifie 
malversation  et  tromperie  par  un  capitain  ou  patron  de  naivre  marchand,  dans 
ce  que  a  rapport  k  la  qualitd  et  ki&  quantity  des  marcbandises.'  He  also 
claimed  that  it  meant  deceit  or  malversation  in  the  master,  in  the  ordinances  of 
Louis  XIV.,  article  28,  and  showed  that  the  ordinances  of  Rotterdam,  number 
43,  and  of  Copenhagen,  number  38,  distinguished  between  barratry  and  neglect. 

"  Lord  Mansfield,  in  delivering  the  judgment  of  the  court,  declared  that  the 
previous  English  cases  did  not  afford  any  precise  definition  of  what  barratry 
was  ;  that  the  nature  of  it  had  not  been  judicially  considered  or  defined  in  Eng- 
land with  accuracy,  and  then  undertook  to  inquire  into  the  etymology  of  the 
word,  which  ended  by  his  leaving  that  inquiry  no  farther  advanced  than  he 
found  it  Justice  Aston,  however,  so  far  from  agreeing  with  Lord  Mansfield, 
expressed  his  astonishment  that  there  should  then  be  any  doubt  as  to  what  was 
meant  by  barratry,  and  declared,  as  his  language  is  reported  in  Cowper,  that  it 
*  comprehended  every  species  of  fraud,  knavery,  or  criminal  conduct,  in  the 
master,  by  which  the  owners  or  freighters  are  injured,'  and  still  more  strongly 
as  his  words  are  given  in  Lofft :  *  I  tnink  it  (barratry)  has  always  been  the  same 
in  idea  and  general  meaning,  though  differing  in  terms  and  not  always  settled  in 
practice,  deceit,  villany,  knavery,  and  fraud,*  and  the  entire  court  united  in  the 
opinion  that  it  is  barratry  w^here  a  master  goes  out  of  his  course,  for  the  purpose 
of  smuggling  for  his  own  benefit,  in  the  course  of  which  deviation  the  vessel  and 
c^rgo  are  injured. 

"  The  authorities  referred  to  in  this  case  by  Mr.  Alleyn  show  that  as  barratiy 
was  then  understood  in  France,  it  meant,  in  general  terms,  fraud  and  malvei-sa- 
tion.  But  Emerigon,  whose  work  was  published  some  few  years  after  this  case 
was  decided,  gives  it,  at  least  in  France,  a  much  more  extended  signification. 
He  says  that  it  commonly  implies  the  crime  of  which  a  captain  is  guilty  in  being 
faithless,  or  treasonable  to  his  office  ;  that  every  fault  into  which  a  captain  falls 
is  not  barratry  unless  accompanied  by  deceit  or  fraud  ;  but  then,  as  contra- 
distinguished from  this  general  rule,  he  adds,  still  among  us  (the  French),  it 
comprises  the  case  of  simple  faults,  as  well  as  that  of  fraud,  and  relies  upon 
Valin  and  Pothier  for  the  statement  that,  in  addition  to  all  kinds  of  fraud^  it 
embraces  simple  imprudence,  want  of  care  or  unskilfulness,  either  in  the  master 
or  the  crew.  Emerigon  by  Meredith,  p.  292.  Boulay  Paty,  in  his  edition  of 
Emerigon,  t.  1,  p.  370,  says,  that  the  commissioners  of  the  French  commercial 
code  intended  by  barratry  only  wilful  infidelity,  or  treason  to  his  duty,  on  the 
part  of  the  master  or  the  seamen,  but  that  the  Cour  Royale  of  Rennes  decided 
that  custom  had  given  the  word  a  more  extended  meaning,  and  that  it  included 
simple  faults. 

"If  such  a  change  has  been  brought  about  in  France  by  custom  since  the  adop> 
tion  of  the  Code  de  Commerce  in  1 807,  it  has  not  been  the  case  in  this  country  nor 
in  England,  and  with  us  the  inquirj'  as  to  the  meaning  of  the  term  is  em- 
barrassed by  no  such  consideration.  On  looking  into  the  authorities,  moreover, 
to  which  Emerigon  refers,  I  doubt  if  the  question  has  ever  been  examined 
as  carefully  in  France  as  it  has  been  in  England,  and  the  custom  referred  to  has 
probably  grown  uj)  from  the  impressions  conveyed  by  the  observations  of  Valin, 
Pothier,  and  Emerigon,  ^vriters  who  gathered  their  idea  of  barratry  chiefly,  if  not 
exclusively,  from  what  is  found  respecting  it  in  Le  Guidon  de  la  Mer,  ch.  v,  §  6, 
ch.  ix.,  the  unknown  author  of  whicn  compilation  had  not  very  dear  ideas  about 
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it,  as  Pardessus  has  pointed  out. — Us.  et  coutumes  de  la  Mer,  t.  2,  p.  406, 
ed.  1847.  Pardessus'  criticism  of  the  first  and  third  articles  of  the  ninth 
chapter  of  Le  Guidon  hein^,  that  the  author  considers  as  barratry  accidents  or 
erenta  (evenements)  in  which  there  is  not  and  cannot  be  any  fault  in  the  master, 
by  drawing  a  distinction  between  barratry  on  his  part,  which  is  obligatory 
(forcU)  or  voluntary  {volontaire)^  a  distinction  which  the  learned  commentator 
declares  to  be  absurd,  and  as  demonstrating  that  the  author  did  not  himself 
understand  the  subject  upon  which  he  was  speaking.  The  passages  in  Le 
Guidon  respecting  barratry,  upon  which  Emerigon,  VaUn  and  Pothier  rely,  are, 
even  in  the  amended  text  of  Pardessus,  exceedingly  obscure.  They  may  be 
rendered  in  English  substantially  as  follows  : — 

*'  *  Barat  or  Baraterie ;  changes  or  alterations  by  the  master ;  changes  which  he 
makes  in  the  vessel  or  the  voyage  ;  deviations,  by  going  to  other  ports,  places, 
or  havens ;  malversations,  robberies,  larcenies,  alterations,  dis^ruising  the 
merchandise,  all  proceeding  from  the  negligence  of  the  master,  or  the  crew ;  of 
which  the  insurer  takes  the  risk  and  indemnifies  the  insured  ;  with  the  under- 
standing, however,  that  if  the  owner,  or  his  factor,  is  in  a  place  where  he  can 
have  justice,  it  shall  be  his  dutv,  in  the  first  instance,  to  proceed  against  the 
master,  that  the  damage  may  be  lessened  out  of  the  freight  before  he  addresses 
himself  to  the  insurer,'  CL  ix.  '  On  the  other  hand,  if  it  is  found  that  the 
loss  or  injury  was  caused  from  defects  in  the  ship,  as  if  the  stays  or  hatches  were 
not  well  fastened  or  caulked ;  or  the  vessel  was  not  staunch  from  the  want  of 
repair,  and  through  that  cause  the  water  entered  and  destroyed  or  injured  the 
merchandise,  the  master  bears  the  loss,  which  is  to  be  deducted  fromr  the 
freight,  without  the  insurer  or  the  merchandise  contributing.  And  generally 
the  master  is  answerable  for  all  which  arises  from  his  fault,  or  that  of  the  ship, 
if  he  have  wherewith  to  pay,  or  where  the  loss  did  not  exceed  the  freight.  If  it 
exceeds  and  he  has  not  the  means  to  make  restitution,  the  insured  is  held  to 
diligence  by  the  law  of  Baraterie  of  the  Mastery  and  must  make  it  appear  that  he 
did  all  in  his  power  before  he  can  come  upon  the  insured,'  Ch.  v.  §  6. 
Cleirac,  Rouen,  1671,  pp.  213,  244. 

"  In  tbe  early  commerce  of  the  Mediterranean  and  the  Baltic,  as  will  appear 
from  numerous  passages  in  the  Consolato  del  Mare  and  in  other  primitive  mari- 
time codes,  the  master  and  the  ship  were  answerable  for  loss  or  injury  to  goods 
arising  from  negligence  or  other  culpable  cause.  And  where  he  was  not  an 
owner  of  the  vessel,  which  he  commonly  was,  in  whole  or  in  part,  he  was 
answerable  for  injuries  to  it  through  his  fault.  After  the  practice  of  marine 
insurance  came  into  use  in  the  thirteenth  century,  it  was,  in  some  of  the  mari- 
time cities,  customary  to  hold  the  insurer  responsible  for  such  losses,  and  in 
others  it  was  not.  And  when  the  insurer  was  responsible,  the  practice  was,  no 
doubt,  as  stated  in  Le  Guidon,  that  he  was  answerable  only  wnere  the  owner, 
after  due  diligence,  was  unable  to  obtain  indemnity  from  the  master. 

*'  Magens,  tne  author  of  the  earliest  English  treatise  upon  the  law  of  insurance, 
published  in  1755,  after  referring  to  a  policy  made  in  Florence  in  1523,  and 
another  made  in  Ancona  in  1567,  under  which  the  insurer  was  answerable  for 
the  barratry  of  the  master,  and  after  pointing  out  the  regulations  upon  the  sub- 
ject in  the  ordinances  of  Stockholm  and  Ajoisterdam,  and  that  such  a  liability 
existed  in  the  policies  which  were  then,  in  1755,  made  in  London  and  in  Ant- 
werp, gives  it  as  his  opinion,  that  the  insurers  are  not  answerable,  under  a 
barratry  clause,  for  the  small  pilferings  or  extraordinary  leakages  proceeding 
from  bad  casks,  or  where  the  injury  to  the  goods  arises  from  bad  stowage,  or  by 
their  being  put  in  a  place  exposed  to  wet,  or  from  a  deficiency  in  the  caulking  of 
the  decks,  or  otherwise  ^I  Magens,  p.  75,  76,  50),  showing  that,  at  that  time, 
negligence  of  this  description  was  not  barratry.  In  this  connexion,  however, 
he  refers  (p.  51,  vol  i.),  to  an  ordinance  of  Florence,  in  1523,  which  declared, 
that  if  the  goods  are  stowed  on  deck  with  the  permission  of  the  insured,  theu 
the  insurers  are  not  answerable  for  the  damages ;  but  if  the  master  stowed  them 
on  deck  without  the  leave  of  the  owner,  or  of  the  person  who  made  the  insurance, 
then  the  insurers  shall  be  obliged  to  pay,  and  may  have  their  redress  against  the 
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master;  which  is  sabstantiaUy  the  case  now  before  ns.  He  refers  also  to 
another  provision  in  the  same  ordinance,  which  he  says,  declares  that  the 
insurer  shall  iirst  pay  and  afterwaixi  go  to  law. 

"  The  liability  of  the  insurer  in  this  early  Florentine  ordinance  is  predicated 
npon  the  remedy  which  it  is  therein  recognised  he  had  against  the  master,  after 
paying  the  insurance  ;  but  the  existence  of  any  such  remedy,  under  the  system 
of  law  prevailing  at  the  present  day,  there  being  no  privity  of  contract  between 
the  insurer  and  the  master,  is  denied  by  the  elementary  writers  upon  the  law  of 
insurance.  2  Phillips  on  Insurance,  2003.  Lord  Kenyon,  in  a  nm  prius  case 
(Bird  v.  Thompson^  I  Esp.  339),  thought  that  the  insurers  might  maintain  an 
action  against  the  master  when  the  loss  paid  by  them  was  occasioned  by  his 
barratry.  He  admitted,  however,  that  he  *  knew  of  no  action  of  that  sort  ever 
having  been  brought,'  and  it  has  been  decided  in  several  well-considered  cases, 
that  no  such  action  can  be  maintained  by  the  insurer  ag^nst  the  incendiary,  to 
recover  for  the  loss  paid  upon  a  fire  policy,  or  to  recover  from  the  person  whose 
negligence  caused  the  deatn,  the  loss  paid  upon  a  life  policy,  cases  certainly  an- 
alogous in  principle.  Rockingham  Insurance  Co,  v.  Bosher,  39  Me.  253 ;  Connec- 
ticut Ins,  Co,  V.  The  New  York  dt  New  Haven  R,  R,  Co.y  25  Conn.  265. 

"  Valin,  in  his  commentary  upon  the  ordinance  of  Louis  XIV.,  infers  that  loss 
or  iiy  ury  arising  from  any  fault  or  negligence  in  the  master  is  barratry,  and  there 
is  certainly  a  foundation  for  that  construction  in  the  very  general  language  of 
the  twenty-eighth  article  of  that  ordinance,  and  the  opinion  of  Pothier  is  to  the 
same  effect.  But  it  is  to  be  borne  in  mind  that  wnen  Valin  wrote  his  com- 
mentary the  maritime  law  in  France  had  fallen  into  great  neglect  (Red  die's 
Historical  View  of  the  Law  of  Maritime  Commerce,  part  4,  ch.  4,  §  6),  and  that 
Pothier,  by  his  own  admission,  had  given  but  little  attention  to  maritime  law, 
indeed  so  little  that  his  inexperience,  in  the  opinion  of  his  editor  Estrangin, 
involved  him  in  gross  and  palpable  errors.  Meredith's  Introduction  to 
Emerigon,  xiii.  xxii.  xxvi 

"  Wnen  the  full  meaning  of  a  word  is  obscure,  and  the  extent  to  which  it  can 
be  applied  doubtful,  the  proper  course  is  to  inquire  into  its  origin  and  history, 
which,  if  ascertainable,  will  aisclose  its  exact  and  full  meaning  ;  for  etymology 
frequently  sheds  light  where  all  other  sources  of  inquiry  fail.  This  no  one  of 
these  eminent  French  writers  attempted.  Indeed,  Emerigon  knew  so  little  re- 
specting the  term  that  he  speaks  of  it  as  a  barbarous  word,  unknown  to  antiquity. 
In  fact,  such  an  inquiry  at  that  time  was  difficult.  Lord  Wensleydale,  (!)  writing 
at  the  close  of  the  last  century,  said  :  *  The  derivations  of  barratry  have  rather 
tended  to  confound  than  to  throw  any  light  upon  the  subject ;  for  its  root  has 
been  so  frequently  altered,  according  to  the  caprice  of  the  particular  writer,  that 
it  18  impossible  to  decide  which  is  the  true  one' — Park  on  Insurance,  ch.  5. 
This  is  rather  an  exaggerated  statement.  The  previous  inquiries  in  England 
had  mainly  been  in  the  right  direction,  and  the  embarrassment  was  not  so  great 
as  Lord  Wensleydale  (!)  supposed,  while  the  advances  that  have  since  been  made 
in  philological  inquiries  \nll  enable  us  to  trace  the  word  to  its  origin,  and  to  show 
that  the  English  tribunals  have  been  right  in  the  construction  the^  have  put 
upon  it,  ana  that  the  French  jurists  have  expressed  opinions  upon  insufficient 
information. 

"  It  came  into  use  in  England  after  the  Conquest,  as  an  Anglo-Norman  word, 
signifying  strife,  contention,  or  wrangling,  being  in  that  sense,  as  I  infer,  directly 
derived  from  an  old  French  word,  harraU^  signifying  the  tossing  up  and  down 
of  the  contents  in  a  chum  (Cotgrave's  French  and  English  Dictionary,  London, 
1632),  and  was  used  in  that  sense  by  early  English  writers  in  several  forms, 
harratf  haret,  harrette,  Boucher's  Glossary ;  Coleridge's  Dict'y  of  Old  English 
Words ;  Kelham's  Norman  Dict'y  ;  Wright's  Provincial  Dicf  y  ;  Havelok  the 
Dane  ;  Roxburghe  Club  Collections  ;  Owl  Nightingale  ;  Percy  Soc.  Col. 

"  It  had  also  the  further  meaning  of  deceit  and  fraud,  from  another  old  French 
word  barat,  signifying  deceit,  trickery,  or  cheating,  and  which,  like  the  other 
French  word,  barrate,  came  from  a  common  origin. 

**  From  these  sources,  two  words  came  ultimately  into  use  in  England,  harrairy 
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and  barrator,  and  Coke,  in  defining  barrator,  has  left  us  a  very  clear  idea  of  tbe 
legal  meanins  of  both  words.  .  He  is,  says  Coke,  a  mover,  stirrer  up  and  niain- 
tainer  of  strife  in  three  ways  :  1.  In  disturbing  the  peace.  2.  In  taking  or  de- 
taining the  possession  of  houses,  lands  or  goods,  which  are  in  controversy, 
by  cro/i  or  deceit  3.  By  sowing  calumnies,  etc.,  whereby  discord  and  disquiet 
ariseth  between  neighbours. — Case  of  Barratry ^  8  Co.  366.  We  have  here  ooth 
meanings,  strife  and  contention  and  deceit  or  fraud,  growing  out  of  the  compound 
origin  and  synonymous  use  of  the  word.  Indeed,  in  the  sense  of  strife  and  con- 
tention, it  was  used  in  connection  with  policies  of  insurance,  ad  late  even  as  the 
middle  of  the  last  century. 

"  Keraey  in  his  edition,  in  1707,  of  Phillips'  New  "World  of  "Words,  gives,  as  the 
sole  definition  of  barratry,  *a  word  that  is  used  in  policies  of  insurance  for 
ships,  signifying  dissensions  and  quarrels  among  the  officers  and  seamen,"  and 
Martin,  in  his  English  Dictionary  of  1748,  says,  barratry  "  in  insurance,  signifies 
dissensions  and  quarrels  among  officers  and  seamen.'  But  Kersey,  who  published 
a  dictionary  of  his  own,  between  these  periods,  incorporates  it  simply  as  a  law 
term  as  follows  :  *  Barratry  (L.  T.),  when  the  master  oi  a  ship  cheats  the  owners 
or  insurers  either  by  running  away  with  the  ship  or  embezzling  their  goods.' 
Kersey's  Dict'y  (3d  ed.),  1721.  In  the  succeeding  and  fuller  work  of  BaSey,  it 
is  given  as  a  term  in  commerce  thus  :  *  Barratry,  barretry  (in  commerce),  is  tlie 
master  of  a  ship  cheating  the  owners  or  insurers,  either  by  running  away  with 
the  ship,  sinking  of  her,  or  embezzling  the  cargo.' — Bailey's  Dict'y,  folio  of  1736, 
and  this  exposition  of  its  meaning  has  been  substantially  followed  by  the  lexico- 
graphers to  the  present  time.  Ash,  in  his  dictionary  of  1775,  succinctly  defines 
It  as  *  the  crime  of  the  ship  master  who  cheats  the  owners,'  and  Webster,  in  a 
more  elaborate  definition,  limits  it  to  a  fraudulent  breach  of  duty,  a  wilful  act 
of  illegality  or  breach  of  trust,  with  dishonest  views,  by  the  master  or  mariners, 
to  the  injury  of  owners  of  the  cargo  or  ship,  without  the  consent  of  the  party 
injured. — Webster's  Quarto  Dict'y,  1864. 

"  How  the  same  word  came  to  express  things  so  distinguishable  from  each 
other  as  strife  or  quarrelling,  and  deceit  or  fraud,  is  explainable  by  its  origin 
and  history.  The  root  or  parent  word  is  to  be  found  in  the  Sanskrit  Bharat, 
meaning  toar, — HaughtorCs  Sanskrit  IHcVy^  Lond.  1833.  From  this  was  formed, 
in  the  Sanskrit,  another  word,  Bharaiar,  meaning  an  act  which  is  a  trespass 
against  morals,  or  justice,  or  an  unjust  or  immoral  action  (id.),  probably  used  in 
its  first  formation  to  designate  an  unjust  war,  and  which  afterward  acquired  in 
the  Sanskrit  a  more  general  signification  ;  both  of  which  words  have  survived 
and  are  now  in  use  in  the  modern  Hindustani ;  the  latter  slightly  modified  in 
form,  feftoari,  barhi,  burai,  and  with  other  words  formed  from  it,  as  bharam, 
bharamani,  but  retaininf^  in  their  various  forms  the  same  general  simplification, 
which  may  1j€  illustrated  by  a  word  now  in  very  general  use  in  India,  barakat, 
evil. — Forl)es'd  English  and  Hindustani  Dict'y  ;  Shakespeare's  Hindustani  and 
English  Dict'y. 

**  These  two  primitive  w^ords,  Bharat  and  Bharata^  with  significations  more  or 
leas  equivalent,  are  to  be  found  in  some  form  or  other  in  the  tongues  of  all  the 
nations  of  the  Indo-European  group,  that  derive  their  language  from  this  parent 
source.  Thus  barathrum j  both  in  the  Greek  and  in  the  Latin,  was  the  name  of 
the  pit  into  which  the  condemned  criminals  were  thrown,  and  as  a  word  for  pit, 
dungeon,  or  the  infernal  regions,  became  barathro  in  the  S])anish  and  the 
Portuguese,  and  baratro  in  the  Italian. — Moriw  Dict'y  Etym'y,  Paris,  1809  ;  De 
Larremeniii  Dic^y  CastellanOy  etc.,  S.  Sebasti^ii,  1853  ;  Roquette  Dict'y  Portugais, 
elc,f  Paris,  1860;  Lajidais  Die fy  Francaise,  etc., 'PAi'hy  1834;  Baretti  Diz.  Italiano, 
etc.j  Ftrenze,  1832  ;  Andrews'  Latin  Lexicon ;  Potter's  Grecian  Antiquities^  b.  1, 
c  25.  In  the  Latin,  barratus  was  the  tumultuous  shout  of  the  Roman  and  Ger- 
man armies  when  about  to  engage. — Cole's  Latin  and  English  Dict'y ,  Lond.  1679 ; 
Andrewi^  Latin  Lexicon,  baritus.  In  the  earliest  fonns  of  the  tongues  that 
prevailed  in  France,  barat  was  the  word  in  general  use  for  deceit,  cheating, 
decoying,  finesse  and  trickery,  and  in  this  sense  was  incorporated  in  the  form 
of  the  prayer  used  by  the  penitents  in  the  churches  in  asking  forgiveness. — Du 
Gauge  and  Dofresne's  Glosaorium,  Paris,  1773.    Menage,  Diet,  Etymologique 
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de  la  langue  Frangais,  Paris,  1750.  In  old  Armorican  it  meant  perfidy. 
Necot.  Diet  Frangoia  Latin,  Paris,  1573 ;  Menage  id.  In  old  Breton,  bar<id 
was  the  word  for  treason.  Pelletier,  Diet  Breton,  Paris,  1752.  In  Pro- 
vengal  harat,  haratel,  haratie  and  haratie,  are  all  words  signifying  deceit, 
or  deception.  Roquefort,  Glossaire  de  la  langue  Romane,  Paris,  1808.  Hon- 
norat,  Diet.  Proven  gal,  Paris,  1846.  The  same  word,  in  many  forms,  was 
in  extensive  use  throughout  Europe  in  the  middle  ages,  at  the  fairs,  and  in  the 
rude  commerce  of  the  Sfediterranean.  In  the  Basque  it  was  barata ;  in  the  old 
Castilian  haraja;  in  the  Spanish  barato  and  barata;  in  the  Portuguese  barata^ 
barateriay  and|in  the  Italian  baratta.  De  Larramendi,  Die.  Castellano,  Bascunce  v 
Latin,  S.  Sebastien,  1853  ;  Die  Castellano,  Madrid,  1732  ;  Vocabalarie  Acad, 
della  Crusca,  Madrid,  1786  ;'  Da  Costa  Die.  Portuguez,  etc.,  Lisbon,  1784  ;  Ro- 
quette,  Die.  Portugais,  Paris,  1860  ;  Toselli,  Origine  della  lingua  Italiana;  Florio 
Die.  by  Torriano ;  Barretti  Diz.  Italiano.  ed  Inglesi,  Firenze,  1832 ;  Diz.  della 
Lingua  Italiana,  Bologna,  1820.  In  all  these  languages  baratf  or  some  wonl 
formed  from  it  by  a  change  in  the  termination,  as  wiU  appear  by  the  lexicogra- 
phers above  quoted,  meant  strife,  contention,  or  quarrelling,  confusion  or 
disorder,  intentional  wrong,  deceit,  cheating,  maliciousness,  and  also  bartering 
and  selling.  It  was  used  in  the  fairs,  as  a  word  descriptive  of  the  strife,  noise 
and  contention  that  existed  in  bartering  and  trying  to  get  the  advantage  in 
exchanging  one  commodity  for  another,  which  was  the  early  mode  of  trading, 
and  as  these  noisy  marts  gave  rise  to  a  great  deal  of  the  deception,  trickery,  and 
cheating  that  may  be  practised  in  trade,  this  word  came  to  be  applied  also  to 
denote  dishonesty  in  aealing.  Thus,  we  have  in  the  Italian  of  the  period  a 
series  of  words,  expressing  sJike,  to  struggle,  to  contend,  to  cheat,  to  deceive,  to 
barter,  to  exchange,  etc.,  such  as  barratta,  barare,  baratto,  baratarCf  barateriaj 
baramentOj  etc.,  and  the  same  peculiarity  existed  in  the  Spanish,  in  the  Portu- 
guese and  in  the  French.  Menage  relates  that  there  was  a  cattle  fair  near  Lyons 
in  France,  called  the  fair  of  Char-Barat,  char  denoting  dear  or  high-priced,  and 
barat  to  cheat ;  which  name,  he  says,  was  applied  to  it,  because  those  who 
cheated  at  that  fair  were  not  obliged  by  its  regulations  to  return  the  animals. 
Menage,  Diet  Etymologique,  etc.,  baret  The  Italian  abounds  in  offshoots  of 
this  word  of  like  import,  such  as  barattiere,  corruption  barattorey  a  briber,  or 
bribe-taker  ;  baratator  an  impostor,  barro,  one  who  eneats  at  cards  ;  baro,  a  knave, 
and  the  Spanish  is  equally  fruitful  of  words  from  it  of  the  same  kind.  Taboada, 
Die.  Espagnol,  etc.,  Paris,  1838.  Velasquez*  Spanish  Dictionarv;  Baretti's 
Italian  Dictionary.  In  fact,  the  curious  result  of  this  inquiry  is,  wliat  has  fre- 
quently been  proved  in  the  history  of  language,  that  this  word,  with  an  origin 
so  remote,  has,  during  so  many  ages,  in  the  different  countries  through  which  it 
passed,  and  amid  the  many  changes  in  its  form,  tenaciously  adhered  to  the 
general  signification  of  the  two  parent  words  out  of  which  it  sprung. 

"  It  was  first  used  as  a  marine  term  in  the  Basque  ;  at  least  the  first  form  of  it 
in  that  sense  which  I  have  been  able  to  discover  is  in  that  tongue  now  one  of 
the  oldest  languages  in  Europe.  In  the  Basque  barorbaratu  signified  delaying  a 
vessel,  abandoning  her,  seizing  and  giving  her  over,  together  with  all  that  fol- 
lowed therefrom,  and  baratvrgaldu,  stranding,  sinking,  or  scuttling  her.  Don 
Pio  De  Zuaga  Dec,  by  De  Lanamendi,  San  Sebastien,  1863.  In  the  Basque,  the 
original  word  was  barata,  very  little^  if  at  all,  changed  from  the  original  word 
in  the  Sanskrit  bharata,  and  the  above  compounds  were  formed  from  it  The 
Basque  or  Biscayans  were,  from  a  very  early  period,  distinguished  as  a  mari- 
time people,  whose  power  and  whose  language,  at  one  time,  extended  across  the 
whole  of  the  north  of  Spain,  from  the  Bay  of  Biscay  to  the  Mediterranean,  and 
the  Spanish  word  barar,  which  has  the  same  general  marine  signification,  was, 
accoraing  to  the  Spanish  lexicographers,  derived  from  these  compound  Basque 
words  {De  zuaga,  td).  From  barar,  therefore,  and  from  barata,  which  has  long 
been  and  still  is  in  use  in  Spanish,  came,  as  I  suppose,  the  Spanish  word  bara. 
teria,  the  meaning  of  which  is  best  expressed  m  the  Spanish  definition  of  it: 
*  La  perdida  causada  k  los  duenos  de  un  barco,  6  sus  aseguradores  por  dolo  <S 
malicia  del  capitan  6  tripulacion'  (Velasquez),  the  loss  or  damage  sustained  by 
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the  owners  of  a  ship,  or  insurers,  by  the  fraud,  deceit,  artifice  or  wickedness  of 
the  captain  or  the  crew.  It  was  probably  formed  and  first  used  in  Catalonia, 
in  connection  with  insurance,  for  the  Catalan  and  the  Castilian,  the  languages 
of  Catalonia,  have  an  admiitture  of  Basque  words,  and  the  earliest  laws  respect- 
ing insurance  that  we  know  of  are  found  in  the  ordinances  of  Barcelona,  a 
Catalonian  city  that  carried  on  an  extensive  maritime  commerce  with  the  south 
of  France  and  with  the  countries  of  the  East,  from  the  tenth  to  the  sixteenth 
centuries  ;  having  a  judicial  tribunal  exclusively  devoted  to  the  consideration 
of  questions  of  maritime  law  and  usage.  Reddie's  Historical  View  of  the  Law 
of  Maritime  Commerce.  And  the  word,  in  its  marine  sense,  does  not  appear,  as 
far  as  I  can  find,  to  have  been  in  the  early  Italian  or  French  dictionaries. 

"  In  Lockyer  v.  Offley,  1 T.  R.  269,  Justice  Willes,  who  delivered  the  unanimous 
opinion  of  the  court,  after  stating  that  many  definitions  of  barratry  were  to  be 
foond  in  the  books,  said  :  *  Pernaps  this  general  one  may  comprehend  all 
cases.  Barratry  is  every  species  of  iniud  or  knavery  in  the  masters  of  ships  by 
which  the  freighters  or  owners  have  been  injured.'  In  the  succeeding  case  of 
Kutt  V,  Bourdien,  1  T.  R.  323,  Lord  Mansfield  decJared  that  barratry  must  par- 
take  of  something  criminal,  and  that  it  must  be  committed  against  the  owner  of 
the  vessel  either  by  the  master  or  the  mariners. 

"  In  Havelock  v.  Harrisony  3  T.  R.  277,  Lord  Kenyon  simply  held  that  when 
the  master  in  defiance  of  his  duty  took  on  board  certain  commodities  which 
subjected  the  ship  to  seizure,  it  was  barratry,  and  in  Ross  v.  Hunter,  4  T.  R  35, 
it  was  decided  that  it  was  barratry  where  the  master,  after  having  deviated  from 
his  course,  left  the  vessel  for  a  fraudulent  purpose  and  was  never  heard  of  after- 
ward ;  there  being  ground  for  believing  tnat  the  vessel  had  been  lost  Buller, 
J.,  in  that  case  said  that  *  barratry  was  a  question  of  law  arising  out  of  facts,' 
that  it  was  well  settled,  and  was  in  one  sense  of  the  word  *  a  deviation  by  the 
captain  for  fraudulent  purposes  of  his  own,'  and  that  that  was  *the  distinction 
between  deviation,  as  it  was  generally  vxed,  and  barratry.' 

"  This  observation  of  Justice  Buller  is  important,  if  the  distinction  made  by 
him  is  a  correct  one,  as  it  tends  to  show  that  negligence  merely  is  not  barratry. 
Deviation  in  the  law  of  insurance,  in  its  general  sense,  is  any  change  of  var}'ing 
of  risk,  without  necessity  or  just  cause,  by  which  the  risk  is  enhanced.  Phillips 
on  Insurance,  §§  977, 979, 460, 984.  It  means  voluntary  acts  or  acts  of  neglect, 
not  arising  from  necessity  or  just  cause,  and  if  it  does  not  come  within  this 
exception,  it  is  wholly  immaterial  with  what  motive  the  act  is  done,  which  is  a 
deviation  or  a  departure  ;  for  if,  after  the  risk  is  assumed,  it  is  enhanced,  or 
varied,  the  deviation  discharges  the  policy.  This  is  what  Justice  Buller  refers 
to  when  he  speaks  of  '  deviation  as  it  is  generally  used,'  and  the  case  now  before 
us  is  a  familiar  illustration  of  deviations  of  this  kind,  which  discharges  the 
policy ;  for  it  is  well  settled  that  the  exposure  of  the  goods  in  a  greater  degree 
to  the  perils  of  the  sea,  by  stowing  them  upon  the  deck,  is  an  enhancement  of 
the  risk  which  discharges  the  underwriter,  unless  he  is  notified  of  it  before  the 
rifk,  or  it  is  provided  for  in  the  policy,  or  the  article  is  one  that  is  generally  so 
carried,  or  must  be  from  its  character.  Lenox  v.  U.  S.  Ins.  Co.,  3  Johns.  Ch. 
178 ;  Taunton  Copper  Co.  v.  Merchant^  Ins.  Co.  22  Pick.  108  ;  Sraith  v.  Missis- 
sippi Fire  and  Marine  Insurance  Co.,  11  La.  142  ;  Brooks  v.  the  Oriental  Insur- 
ance Co.,  7  Pick.  259  ;  Blackett  v.  The  Royal  Exchange  Assurance  Co.,  2  Cromp. 
and  Jer.  250  ;  Crechy  v.  Holly,  14  Wend.  25  ;  Phillips  on  Insurance,  §§  460  and 
985.  Now  the  stowing  of  the  cotton  upon  deck  by  the  master  of  the  Victoria, 
would  not,  within  Justice  Buller's  distinction,  be  barratry,  unless  it  was  done  by 
him  for  some  fraudulent  purpose  of  his  own,  and  of  this  there  is  no  pretence,  or 
anything  at  least  in  the  evidence  that  would  warrant  us  in  assuming  it. 

"  In  Moss  V.  Byrom,  6  T.  R.  379,  cruising  by  the  master  of  an  armed  merchant- 
man for  prizes  contrary  to  the  orders  of  his  owner  was  held  to  be  barratry  for 
the  reason  that,  if  any  loss  or  accident  had  happened  to  the  ship  during  that 
time,  the  owners  would  have  been  liable  to  the  freighters.  It  is  not,  however,  a 
very  satisfactory  case,  nor  very  well  reasoned.  A  much  more  important  one  is 
Phyn  T.  The  Royal  Exchange  Ass.  Co.,  7  T.  R.  505,  for  there  the  entire  bench,  Lord 
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Kenyon  and  Justices  Ashurst,  Grose  and  Lawrence,  held,  that  there  xnust  be 
fraud  to  constitute  barratry.  Each  j  udge  expressed  himself  to  that  effect,  and  the 
point  may  be  said  to  have  been  directly  involved,  for  it  was  a  deviation  from 
the  vessel's  course,  either  from  ignorance,  negligence  or  other  cause,  which  led 
to  her  capture,  and  Lord  Kenyon  told  the  jury,  that  it  could  not  be  barratry 
without  a  fraudulent  purpose  in  the  captain  at  the  time,  and  he  left  that  question, 
the  existence  or  not  of  a  fraudulent  purpose,  to  the  jury,  who  found  that  the 
deviation  was  owing  to  ignorance  or  something  else  ;  but  that  it  was  not  frau- 
dulent and  the  court  unanimously  refused  to  disturb  the  verdict.  Lord  Ellen- 
borough,  in  the  case  already  cited  (Earle  v.  Rawcrofty  8  East,  126),  gave  as  the 
result  of  the  preceding  cases,  and  what  he  evidently  meant  to  be  a  definition^ 
*  that  a  fraudulent  breach  of  duty  by  the  master  in  respect  to  the  owners 
or  a  breach  of  duty  in  respect  to  his  owners  with  a  criminal  intent  or  «x 
malefido,  is  barratry,'  and  in  a  subsequent  case  said,  '  that  the  term  was 
large  enough  to  include  every  species  of  fraud  or  iruilus  dolus  committed  by  the 
master.'  Boehm  v.  Combs,  2  M.  &  S.elw.  172.  While  in  Todd  v.  Ritchie,  Stai-k, 
240,  in  which  the  vessel,  having  sprung  a  leak,  put  into  the  bay  of  Golspie, 
where  the  master,  before  any  survey  had  taken  place,  broke  up  her  ceiling  and 
bows  with  crowbara,  by  which  the  ship  was  much  injured  ana  weakened  ;  an 
act  relied  upon  as  having  been  done  to  procure  the  condemnation  of  the  vessel, 
and,  therefore,  amounting  to  barratry.  Lord  EUenborough  said  :  *  In  order  to 
constitute  barratry,  which  is  a  crime,  the  captain  must  be  proved  to  have  acted 
against  his  better  judgment,'  and  added,  *  As  the  case  stands  there  is  a  whole 
ocean  between  you  and  barratry.'  This,  however,  was.  a  nisi  privs  case. 
The  facts  are  not  very  fully  reported,  and,  without  knowing  how  the  case 
stood  upon  the  evidence,  it  is  not  possible  to  know  the  exact  reasons  upon  which 
he  relied  for  non-suiting  the  plaintiff. 

"  This  discrimination  is  the  more  necessary,  as  there  are  two  other  cases  decided 
by  this  eminent  judge  which  can  scarcely  be  reconciled  with  this  case  in  Starkie. 
In  Hym>an  v.  Parish,  2  Camp.  149,  the  captain,  contrary  to  his  orders,  sailed  in 
a  foul  wind,  having  before  refused' to  sail  wnen  the  wind  was  fair.  He  disobeyed 
the  instructions  of  the  pilot,  and  an  anchor  having  been  got  out,  to  prevent  the 
ship  from  going  on  shore,  he  cut  the  cable  and  allowed  the  vessel  to  drift  upon 
the  rocks.  Lord  EUenborough  said,  *  that,  upon  this  evidence,  it  was  a  clear 
case  of  barratry,'  and  Park,  for  the  defendant,  having  suggested  that  there  did 
not  appear  to  be  any  fraud.  Lord  EUenborough  replied,  that  that  was  not 
necessary  ;  that  it  had  been  decided  that  a  gross  malversation  by  the  captain  in 
his  office  is  barratrous. 

"  In  the  other  case  (Pipon  v.  Cope,  1  Camp.  434),  the  vessel  was  seized  in  con- 
sequence of  the  mariners  smuggling  goods  on  board,  and  although  this  was  done 
without  the  knowledge  of  the  master,  Lord  EUenborough  held  that  it  was  a  clear 
ciise  of  gross  negligence  on  his  part ;  that  it  was  his  duty  to  have  prevented  the 
repeated  acts  of  smuggHng  by  the  seamen ;  that,  by  neglecting  to  do  so,  he  had 
allowed  tlie  risk  to  be  materially  enhanced,  and  by  doing  so,  had  discharged  the 
underwriters. 

"  This  case  would  seem  to  have  given  rise  to  the  impression  that,  if  the  loss 
arises  thix>ugh  an  act  of  gross  negligence  on  the  part  of  the  captain,  it  is 
barratry.  The  Patapsco  Iju.  Co.  y.  Coulter,  3  Pet.  (U.  S.)  234  ;  Lawton  v.  The 
Sun  Miitual  Ins.  Co.,  2  Cush.  500  ;  Park  on  Insurance,  84,  2  Am.  ed.,  and  as  the 
correctness  of  this  will  be  hereafter  considered,  it  mav  be  well  here  to  distinguish 
precisely  what  was  decided  in  this  case,  which  was  this  :  that  a  master  of  a 
vessel  cannot  recover  the  insurance  under  a  policy  containing  a  barratry  clause, 
where  the  loss  arose  through  barratrous  acts  of  the  marintirs,  which  might  have 
been  prevented  by  a  i)rnper  exercise  of  vigilance  on  his  pirt. 

"  It  will  not  be  necessiuy  to  follow  consecutively  the  succeeding  English  cases, 
for  they  all  conform  substantially  to  the  exposition  of  barratry  given  in  the 
decisions  that  have  been  examined.  The  last  of  these,  however,  is  a  very 
important  one.  Grill  v.  General  Iron  Screw  Collier  Co.,  Eng.  Law  Rep.  1  ;  C.  P. 
600,  in  error,  3  id.  476,  for  there  a  collision  arose  from  the  steersman  of  a  vessel 
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rtarboanling  the  helm,  contrary  to  the  regulations  of  the  Merchants'  Shipping 
Act  of  17  &  18  Vict,  c.  104,  and  although  the  statutes  declared  that  if  any 
damage  should  arise  from  the  non-observance  of  the  regulations,  it  should  *  be 
deemed  to  have  been  occasioned  by  the  toilful  default  of  the  ixjrson  in  charge  of 
the  deck  of  the  ship,'  the  couit  held  that  this  was  not  a  loss  arising  from 
barratry.  That  it  did  not  appear  what  was  ih^  extent  of  the  default  in  improperly 
starboarding  the  helm,  which  may  have  been  anything  from  simple  negligence 
to  actual  malfeasance  ;  that  there  was  therefore  no  proof  of  barratry  but  for  the 
statute,  and  that  the  statute  was  not  passed  to  decide  such  questions,  but  merely 
to  regulate  ships  and  the  rights  of  shipowners,  as  between  themselves. 

"  This  case  may  be  regarded  as  distinctly  excluding  from  barratry  what  the  law 
denominates  negligence,  for  the  judge,  at  the  trial,  left  it  to  the  jury  to  say 
whether  the  collision  which  caused  the  loss  of  the  goods  was  occasioned  by  the 
negligence  of  the  defendant's  crew,  and  the  jury  found  specially  that  there  was 
nejrligence  on  the  part  of  the  defendant's  vessel.  As  barratry  was  among  the 
excepted  perils  in  the  bill  of  lading,  the  defendants  insisted  that  it  was  error  in 
the  judge  not  to  distinguish  in  this  case  between  ordinary  and  gross  negligence, 
opon  the  assumption,  as  I  infer,  that  if  the  collision  arose  from  gross  negligence 
it  was  barratry,  a  loss  for  which  the  defendants  were  not  answerable.  But  th€ 
court  refused  to  disturb  the  verdict  upon  any  such  ground,  holding  that  gross  in 
connection  with  negligence  was  a  mere  word  of  description  and  not  a  definition 
and  that  no  meaning  could  be  attached  to  it  in  connection  with  the  case  befort 
the  court. 

"  Lloyd  v.  The  same  defendants,  3  H.  and  Colt.  284,  was  a  case  arising  also  out 
of  the  same  collision,  which  came  before  the  Court  of  Exchequer  ujwn  the  plead- 
ings. The  averment  in  the  declaration  there  was  that  the  collision  and  con- 
sequent injury  was  caused  by  and  through  the  gross  carelessneM,  negligence,  mis- 
management, and  improper  conduct  of  the  defendants,  their  servants  and 
mariners ;  an  averment  upon  which  the  defendants  relied,  as  showing  that  the 
loM  was  within  the  excepted  perils,  one  of  which  was  *  barratry  of  master 
or  marineTB  ; '  but  the  court  held  in  effect,  that  it  was  an  averment  of  a  loss  by 
negligence  and  not  by  barratry ;  Baron  Bramwell  distinguishing  that  there  might 
be  wilful  negligence  and  yet  not  barratrous  ;  that  barratry  implies  a  secret  and 
fnndulent  act  against  which  the  shipowner  cannot  guard  ;  whereas  negligence 
mar  be  prevent^  by  employing  a  skilful  master  and  proper  mariners. 

**  The  cases  in  our  own  State  are  to  the  same  effect  In  Grimm  v.  The  Phcsnix 
Ins.  Co.t  13  Johns.  451,  the  vessel  being,  as  in  the  case  now  before  us,  fully 
laden  ;  36  kegs  of  gunpowder  were  stowed  in  the  cabin,  close  up  to  the  com- 
paiiion  way,  the  plank  of  which  toward  the  binnacle  being  but  half-an-inch 
thick,  and  the  plank  of  the  binnacle  but  an  inch  thick.  The  candle  in  the 
binnacle,  having  burnt  down  to  the  socket  on  a  stormy  night,  and  the  socket 
beinff  too  hot  to  put  another  candle  in  it  immediately,  a  seaman,  as  it  was  blow- 
ing hard  at  the  time,  stuck  the  candle  temporarily  against  the  side  of  the 
binnacle,  which,  within  twenty  minutes,  set  the  binnacle  on  fire,  and  before  the 
fire  could  be  extinguished,  the  vessel  blew  up,  killing  every  one  on  board,  except 
one  passenger.  Here  there  was  negligence  on  the  part  of  the  master  in  stowing 
the  gunpowder  close  up  to  the  companion  way  adjoining  the  binnacle,  where  a 
lighted  candle  was  kept  constantly  throughout  the  night,  and  gross  carelessness 
in  the  seaman,  whose  act  was  the  proximate  cause  of  the  destruction  of  the 
vessel.  The  negligence  of  the  master  in  that  case  was  of  the  same  general  char- 
acter as  the  negligence  of  the  master  in  this.  It  was  an  act  of  improper  stowage, 
and  was,  like  the  negligence  in  this  case,  the  remote,  though  not  the  direct, 
muse  of  the  loss  :  the  direct  cause  here  being  the  jettison,  and  there  the  fire! 
Barratry  was  one  of  the  perils  insured  against,  and  it  was  claimed  that  the 
ne^'ligence  there  establisheu,  as  it  is  claimed  that  the  negligence  here  establishes, 
a  W  by  barratry.  Indeed,  that  case  was  even  stronger  tnan  this,  for  there  the 
neghgence  of  the  mariner  co-operated  with  the  previous  negligence  of  the 
captain  in  bringing  about  the  loss.  But  the  Court  said  that  it  was  "  impossible 
to  consider  the  negligence  by  which  the  loss  was  occasioned  as  amounting  to 
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barratry  ; '  that  it  was  '  well  settled  that  an  act  to  be  barratrous  must  be  done 
with  a  fraudulent  intent  or  ex  maUficioJ  In  The  American  Ins,  Co,  v.  Bryan, 
26  Wend.  578,  Senator  Verplanck  said,  that  barratry  must  mean  and  include  all 
fraud,  knavery,  breach  of  trust,  or  other  criminal  conduct  of  the  master  or 
mariners,  whereby  the  owner  or  freighters  suflfers  loss  or  the  subject  insured  is 
destroyed  ; '  and  Chancellor  Kent,  in  his  Commentaries,  defines  it  to  the  same 
effect,  but  more  precisely  as  meaning  '  fraudulent  conduct  on  the  part  of  the 
master,  in  his  character  as  master,  or  of  the  mariners,  to  the  injury  of  the  owner, 
and  without  his  consent,  and  includes  every  breach  of  trust  committed  with  dis- 
honest views.'    3  Kent's  ConL  (4th  ed.)  305. 

'^  It  is  clearly  deducible  from  these  cases  that  a  loss  arising  from  what  in  law  ia 
denominated  negligence,  is  not  barratry.  But  Justice  Johnson  declared,  in  The 
Potapsco  Ins,  Co,  v.  Coulter,  3  Pet.  (U.  S.)  234,  that  negligence  itself,  when  gross, 
is  evidence  of  barratry.  Lord  Wensleydale,  in  his  work  on  insurance,  says,  that 
any  act  of  the  master  or  mariners,  which  is  grossly  negligent,  tending  to  their 
own  benefit  to  the  prejudice  of  the  owner  of  the  ship,  and  without  their  consent 
and  privity,  is  barratry.  Park  on  Insurance  (2d  Am.  ed.),  84.  Chief  Justice 
Shaw  says  in  Lawton  v.  The  Mutual  his,  Co,,  2  Cush.  500,  that  the  act  must  be 
wilful  and  not  caused  by  negligence,  unless  the  negligence  be  so  gross  as  to 
amount  to  fraud,  and  Phillips  includes  in  the  general  definition  ot  barratry, 
very  gross  and  culpable  negligence  in  the  master  or  mariners,  contrary  to  their 
duty  to  the  owner  and  that  might  be  prejudicial  to  him  or  to  others  interested 
in  tne  voyage  or  adventure.  I  Phillips  on  Insurance,  1062.  This  had  led  to  a 
renewed  misapprehension  of  barratry,  by  coupling  negligence  with  it  The 
effect  of  referring  to  or  using  the  term  *  gross  negligence '  is  to  mislead  ;  for  in 
the  science  of  the  law  there  is  no  such  uiing  as  degrees  of  negligence.  There 
may  be  degrees  of  care,  as  more  care  is  required  in  certain  cases  tnan  in  others, 
and  it  has  become  the  habit  to  distinguish  between  slight,  ordinary  and  great 
care  ;  but,  whatever  may  be  the  degree  or  amount  of  care  demanded  in  the 

rticular  instance,  it  is  the  neglect  to  bestow  it  which  is  expressed  in  the  law 
one  word  *  negligence.*     See  the  cases  cited  in  Am,  Law  Review,  voL  v,  pp. 
39,  40. 

"The  legal  meaning  of  negligence  has,  in  a  recent  elementary  work,  been  com- 
prehensively and  very  accurately  defined,  as  includiug  every  breach  of  trust  not 
clearly  intentional,  as  signifying  the  want  of  care,  caution,  attention,  diligence 
or  discretion  in  one  having  no  positive  intention  to  injure  ;  consisting  either  in 
the  careless  performance  of  obligations  assumed  by  contract,  or  the  neglect  of 
those  which  are  imposed  by  law.  Shearman  and  Eedfield  on  Negligence,  ch.  i. 
And  barratry,  as  has  been  shovm,  means  much  more  than  this.  As  a  marine 
term  it  means  an  intentional  injury  to  the  vessel  or  to  the  cargo  ;  or  some  un- 
lawful, fraudulent,  or  criminal  act,  whereby,  or  in  the  prosecution  of  which,  loss 
or  injury  arises  to  the  owners  of  the  vessel,  or  of  the  cargo,  or  to  the  insurers, 
and  does  not  embrace  what  in  the  law  is  denominated  negligence.  So  far, 
therefore,  as  the  plaintiffs  seek  to  recover  under  the  policy  for  a  loss  arising 
from  barratry,  this  action  cannot  be  maintained. 

"  It  is  now  settled  in  the  law  of  insurance,  that  if  the  proximate  cause  of  the 
loss  was  the  peril  insured  against  and  the  remote  cause  was  some  act  of  negligence 
on  the  part  of  the  master  or  the  mariners,  the  underwriters  are  liable,  as  where 
fire  is  one  of  the  perils  insured  against,  and  the  fire  which  produced  the  loss  is 
attributable  to  an  act  of  negligence  in  the  master  or  any  of  the  crew.  See  the 
ca^es  collected  in  Phillips  on  Insurance,  §  1096.  Here  the  proximate  cause  was 
the  jettison,  and  the  remote  one  the  negligence  of  the  master,  in  stowing  the 
cotton  upon  deck,  and  a  loss  by  jettison  was  one  of  the  perils  insured  against. 
But  I  do  not  understand  that  this  rule  applies  where  there  has  been  a  deviation 
or  departure,  producing  a  change  of  risk  so  material  as  to  dischai'ge  the  under- 
writers from  the  policy,  or  where  they  insure  goods  upon  a  clean  bill  of  lading, 
there  is  an  implied  wan*anty  that  the  goods  are  or  will  be  stowed  in  the  usual 
and  ordinary  manner,  which  is  in  the  vessel's  hold,  and  if  this  is  not  done,  but 
the  goods  are  carried  on  deck,  except  in  a  case  where  that  is  justifiable,  the  policy 
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never  attaches,  for  the  reason  that  it  is  a  greater  risk  than  the  underwriter 
agreed  to  take.  1  Phillips  on  Insurance,  §§  460,  686,  704 ;  1  Amould  on  In- 
surance, 213,  Am.  ed. ;  Lennox  v.  The  U,  S,  Ins,  Co.,  3  Johns.  Ch.  178 ;  Smith  v. 
JFright,  1  Car.  44  ;  Wolcott  v.  Eagle  Ins,  Co.,  4  Pick.  429.  Goods  carried  upon 
deck  are  not  within  the  protection  of  the  policy,  nor  can  there  be  any  claim  for 
contribution  upon  a  general  average,  if  tney  are  jettisoned,  except  in  the  cases 
where  they  are  generally  or  must  necessarily  be  so  carried  ;  or  where  it  is  done 
with  the  knowledge  ana  implied  consent  of  the  underwriter,  Phillips  id.  cxv.  § 
2,  which  was  not  the  case  here. 

*'  The  plaintiffs  therefore  hflve  no  cause  of  action  against  the  underwriters 
upon  the  policy.  The  only  remedy  is  an  action  against  the  master  or  his  prin- 
cipal for  toe  damages  sustained  through  the  negligence  of  the  master  in  carry- 
ing the  cotton  upon  deck. 

"  The  verdict  should  be  set  aside  and  a  new  trial  ordered." — Atkinson  dbHerjoett 
V.  Great  Western  Insur.  Co.,  6  Albany  Law  Joum,  252. 

Bailment — Liability  of  a  baiUefor  hire, — The  hirer  of  a  thing  is  responsible 
for  that  degree  of  diligence  which  all  prudent  men  use  in  keeping  their  own 
goods  of  the  same  kind.  He  is  not  only  liable  for  his  own  personal  default,  but 
also  for  that  of  his  servants  and  persons  employed  by  him.  An  innkeeper,  or 
the  servant  of  an  innkeeper,  is  not  presumed  to  possess  any  superior  learning  or 
skill  not  accessible  to  other  persons,  which  autnorizes  the  hirer  of  a  horse  to 
commit  the  proper  feeding  or  harnessing  of  the  horse  to  him,  without  respon- 
sibility for  his  acts  or  neglects.  Thus,  where  the  hirer  of  a  horse  stopped  at  an 
inn,  and  ordered  the  horse  to  be  put  into  the  bam  and  fed,  and  owing  to  the 
neglect  of  the  hostler  to  put  the  bits  in  the  horse's  mouth,  on  bringing  him  up 
the  animal  was  unmanageable  and  ran  away,  damaging  himself,  the  buggy  and 
harness,  held,  that  the  bailee  was  liable  to  the  owner  of  the  horse  tor  the 
damage  occasioned  by  the  negligence  of  the  hostler.— Ifa/^  v.  Warner,  60  Barb. 
N.  Y.  Rep. 

Partnership — Right  of  one  jMirtner  to  obtain  a  renewal  of  lease  for  his  own 
benefit. — Where,  during  the  existence  of  a  co-partnership,  new  leases  of  the 
premises  occupied  by  the  firm  as  its  place  of  business  are  obtained  by  one  of 
the  partners  to  himself,  without  the  consent  of  his  co-partner,  for  a  term  to 
commence  before  the  partnership  ends,  such  leases  will  be  declared  to  be  held 
by  the  lessee  as  trustee  for  the  firm.  And  the  same  rule  would  apply  in  a  case 
where  the  partnership  was  depending  on  the  will  of  the  partners,  to  be  dissolved 
by  either  on  notice,  and  the  lease  was  obtained  before  notice  was  given.  But 
where  the  partnership  is  to  continue  for  a  specified  tenn,  and  there  is  no- 
thing in  the  articles  of  co-pai'tnership  which  contemplates  any  extension  of  the 
term,  and  it  is  not  claimed  that  the  firm  have  any  nght  of  renewal  as  to  either 
of  the  leases  held  by  them,  there  is  nothing  in  the  relation  of  the  parties,  under 
the  partnership  agreement,  that  prevents  either  partner  from  taking  a  new  lease 
of  the  premises  occupied  by  the  firm,  to  himself  alone,  for  a  term  to  commence 
after  the  expiration  of  the  partnership,  although  obtained  before  its  termination. 
Where  two  narties  held  the  premises  occupied  by  them,  under  a  lease  running 
to  the  Ist  of  May,  which  had  been  assignea  to  them  by  H.,  in  which  a  reversion 
was  reserved  to  H.  of  two  days,  at  the  end  of  the  lea<<e,  so  that  the  lease  to  the 
partners  would  expire  with  the  28th  of  April,  during  which  period,  H.,  and  not 
the  firm,  was  the  holder  of  the  lease,  ana  the  right  of  renewal,  if  any,  in  him, 
held,  that  one  of  the  partners  had  the  right,  as  against  the  other,  to  obtain,  dur- 
ing the  partnership,  lor  his  own  benefit,  a  renewal  of  the  lease  &om  the  Ist  of 
UAy.'-MiUheU  V.  Reed,  61  Barbour,  N.  Y.  Rep. 

Insurance  TFire) — Application  part  of  the  contract — Warranty — Materiality, 
— ^Wbere  a  policy  of  insurance  against  fire  referred  to  the  application,  '*  for  a 
more  fall  and  particular  description  and  forming  a  part  of  this  policy,"  and  de- 
clared that  the  policy  was  made  and  accepted  in  reference  to  the  terms  and  con- 
ditions therein  contained,  and  thereto  annexed,  which  were  declared  to  be  a 
part  of  the  contract,  held,  that  by  force  of  such  reference,  the  application  was 
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made  a  part  of  the  contract.  The  conditions  annexed  to  a  policy  required  that 
applications  for  insurance  should  be  in  writing,  and  that  any  misrepresentation, 
concealment,  suppression  or  omission  of  facts  or  circumstances  known  to  the 
assured,  increasing  the  hazard,  should  avoid  the  policy.  The  deft,  in  an  ap- 
plication for  insurance  upon  premises  covered  by  a  mortgage,  falsely  stated  that 
there  was  no  encumbrance  thereon  ;  and  at  the  foot  of  such  application  cove- 
nanted and  agreed  that  "  the  foregoing  statement  is  a  just,  full  and  true  exposi- 
tion of  all  the  facts  and  circumstances  in  regard  to  the  condition,  situation,  value 
and  risk  of  the  property  to  be  insured,  so  far  as  the  same  are  known  to  the  ap- 
plicant and  are  material  to  the  risk.''  Held^  that  this  covenant  was  a  ioarranty. 
Whatever  is  expressly  embrace<l  in  a  policy,  or  in  any  condition  or  collateral 
instrument  annexed  thereto,  and  make  expressly  a  part  of  the  contract,  is  a 
warranty,  in  respect  to  the  facts  specified  therein,  or  clearly  referred  to.  This 
rule  applies  to  all  substantial  statements  which  relate  to  the  risk,  and  not  to 
matters  merely  stated  incidentally.  When  the  question  as  to  the  materiality  of 
a  statement,  made  by  an  applicant  for  insurance,  arises  upon  a  representation 
unconnected  with  a  warranty,  the  materiality  of  the  statement  presents  a  ques- 
tion of  fact  to  be  submitted  to  the  jury.  But  when  there  is  a  specific  inquiry 
in  regard  to  encumbrances  by  mortgage,  and  the  answer  is  positive,  denying  the 
existence  of  any  mortgage  upon  the  premises,  the  question  of  materiahty  of  the 
statement  in  respect  to  the  risk  is  settled  by  the  parties  as  matters  of  contract — 
Skoemdker  v.  GUvls  Falls  Insurance  Co,,  60  fearbour,  N.  Y.  Rep. 

Railway — Carrier — Liability  for  goods  on  through  freight  contracts, — In  an 
action  against  a  railroad  company  to  recover  for  the  loss  of  a  box  of  goods, 
it  appeared  that  the  box,  marked  to  the  plaintiff  at  Washington,  D.  C,  w^as  de- 
livered to  the  company  at  Peoria,  111.,  for  which  a  receipt  was  given,  headed 
"  through  freight  contract,"  but  stipulating  that  their  responsibility  should  cease 
at  the  terminus  of  their  road.  Among  the  conditions  attached  to  the  bill  of 
lading  was  the  following  : — "  The  responsibility  of  this  company  as  a  common 
carrier,  under  this  bill  of  lading  ....  to  terminate  when  the  gooas  are  unloaded 
from  the  cars  at  the  place  of  delivery."  The  evidence  showed  that  through 
freight  was  never  unloaded  or  delivered  at  the  terminus  of  the  company's  road, 
but  forwarded  to  its  place  of  destination  in  the  cars  in  which  it  was  received. 
Heldy  that  plaintiff  could  recover  whether  the  loss  occurred  on  the  Company's 
road  or  beyond  the  terminus. — Toledo,  P,  and  JV,  R,  R,  Co,  v.  Merriman,  4  Anier. 
Rep.  590. 

Life  Insurance. — A  policy  of  insurance  was  issued  on  the  life  of  H.,  con- 
taining a  provision  that  no  insurance  should  be  binding  until  the  actual  pay- 
ment of  tne  annual  premium.  H.  paid  the  premium  for  several  years ;  but  on 
a  d^y  when  the  annual  premium  was  due,  and  while  on  his  way  to  pay  the  pre- 
mium he  was  struck  with  paralysis  and  died.  Witliin  a  few  days  tne  premium 
was  tendered  by  the  wdfe  of  H.,  but  refused.  In  an  action  on  the  policy,  it  was 
admitted  that  there  was  a  usage  and  agreement  between  the  company  and  the 
insured  to  receive  the  premium  within  a  reasonable  time  after  due.  Held,  that 
the  company  was  liable  on  the  policy.  Hunt  and  Leonard,  CO.,  dissented, 
— Howell  V.  The  Knickerbocker  Life  Insurance  Co,,  4  Amer.  Rep.  675. 

Marine  Insurance. — A  vessel  insured  for  a  year  by  a  policy  containing  the 
provision  that  if  she  was  "  on  a  passage  at  the  end  of  tlie  term  "  the  risk  was  to 
continue  until  her  arrival  at  port  of  destination,  sailed  from  the  Chincha  Islands 
for  the  Canary  Islands,  put  into  Callao  on  the  mainland  (which  is  the  port  of 
entry  for  the  Chinchas),  for  the  necessary  clearance,  water  and  ci-ew  for  her 
further  voyage.  While  there  the  year  expired.  Held,  that  she  was  not  "  on  a 
passage ''  within  the  meaning  of  the  policy. — Washington  Insurance  Co,  v. 
Wliite,  4  Amer.  Rep.  543. 

Marine  Insurance. — ^A  policy  of  insurance  upon  a  ship  contained  the  clause : 
"  Warranted  not  to  load  more  than  her  registered  tonnage,"  with  certain  speci- 
fied articles,  including  coal.    Held,  that  the  warranty  was  not  broken  by  talting 
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on  board,  beside  the  amount  limited  as  a  cai^o,  a  quantity  of  coal  as  dunnage, 
that  being  a  suitable  article  for  the  purpose,  and  it  appearing  that  it  was  so 
used  in  good  faith,  and  no  more  than  was  necessary,  even  though  freight  was 
receired  for  its  carriage. — Thtoing  v.  Great  Western  Ineurajice  Co.,  4  Amer.  Eep. 
567. 

Marine  Insurance. — ^A  policy  of  marine  insurance  expressly  excepted, 
from  the  perils  insured  against,  '*  damase  that  might  be  done  from  the  burst- 
ing of  boilers,"  but  provided  that  only  "loss  or  damage  occurring  subsequent 
to  and  in  consequence  of  the  bursting  of  boilers  is  covered  by  this  policy." 
The  boiler  of  the  vessel  burst  and  she  was  immediately  submerged.  Held,  that, 
as  the  vessel  was  rendered  worthless  the  moment  the  rents  ana  apertures  were 
made,  the  policy  did  not  cover  the  loss. — Evans  v.  The  Columbian  Insurance 
Co,,  4  Amer.  Rep.  650. 

Marine  Insurance. — A  policy  of  marine  insurance  was  issued  on  merchan- 
dise acainst  "perils  of  the  sea,"  "  free  of  particular  average  only."  The  vessel 
was  subsequently  wrecl^ed,  and  with  the  cargo  was  abandoned  by  the  master  in 
good  faith  :  but  the  insurers  refused  to  accept  the  abandonment,  and  afterward 
recovered  from  the  wreck  some  of  the  cargo.  Held,  that,  as  the  loss  was  total 
to  the  insured,  they  were  entitled  to  recover  on  the  policy. — WaUerstein  v. 
Columbian  Insurance  Co,,  4  Amer.  Rep.  664. 

Carrier— ^t^Z  of  Lctding — Freight — Jettison. — A  common  carrier  of  goods, 
by  water,  received  a  cargo  of  barley  under  a  bill  of  ladins,  specifying  that  the 

Sroperty  was  to  be  delivered  in  good  order  at  the  place  of  destination  without 
elay,  that  damage  or  deficiency  in  quantity  was  to  be  deducted  from  the 
chai^ges,  and  freight  was  payable  on  delivery.  A  violent  storm  arose  on  the 
passage,  and  a  jettison  was  necessitated.  Held,  that  the  carrier  was  entitled  to 
neight  upon  the  amount  actually  delivered  without  deduction  for  loss. — Price 
y.  nartdiom,  4  Amer.  Rep.  645. 

Carrier — Railvoay — Loss  by  fire. — Where  a  common  carrier,  a  railroad  com- 
pany, bv  agreement  witl^  the  consignee  and  for  mutual  convenience,  stores  goods, 
which  have  arrived  at  their  destination,  in  its  freight-house,  for  tne  night,  and 
they  are  destroyed  by  fire  without  its  fault,  it  will  not  be  held  liable. — Fenner 
V.  Buffalo  State  Line  K  B.  Co,,  4  Amer.  Rep.  709. 
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Sheriff  Crighton. 

jolne  v.  caul,  inspector  of  kingbbarns. — May  25. 

AUmeni — Bastard, — ^The  facts  are  stated  in  the  Interlocutor  and  Note  : — 
"Edinburgh,  2bth  May  1872. — The  Sheriff  having  heard  parties'  procurators, 
and  considered  the  closed  record  and  whole  process,  sustains  the  oefence,  dis- 
misses the  action  and  decerns  :  Finds  the  defender  entitled  to  expenses  ;  allows 
an  account  thereof  to  be  given  in,  and  remits  the  same  when  lodged  to  the  Au- 
ditor of  the  Court  to  tax  and  report  Jas.  Arthur  Crichton. 
"Note. — Elizabeth  Milne,  the  daughter  of  the  pursuer,  gave  birth  to  an  iUe- 

E'timate  child  on  6th  January  1871,  of  which  child  Alexander  Harley,  junior, 
bonier,  Kingsbams,  is  the  father.  On  14th  December  1871,  Elizabeth  Milne 
obtained  decree  against  the  said  Alexander  Harley  for  £2  of  inlying  charges,  and 
also  for  £4  of  yearlv  aliment  for  the  same  child.  On  26th  December  1871 
Elizabeth  Milne  died. 

VOLu  XVIL  NO.  CXCIV.— FEB.  1873.  H 
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"This  action  is  now  brought  by  David  Milne,  the  father  of  Elizabeth  Milne, 
against  William  Caul,  the  inspector  of  poor  of  the  parish  of  Kingsbams,  in 
idiich  parish  Elizabeth  Milne's  child  has  its  settlement,  for  (1.^  the  sum  of  £2 
of  inlying  charges  advanced  by  the  pursuer,  in  consequence  of  Elizabeth  Milne 
being  unable  to  defray  these  expenses  herself ;  and  which  the  said  Alexander 
Harley  refused  and  still  refuses  to  pay.  (2.)  The  sum  of  £8,  advanced  by  the 
pursuer  for  the  aliment  and  support  ot  the  said  child  from  6th  January  1871 
to  26th  December  1871,  in  consequence  of  the  inability  of  the  said  Elizabeth 
Milne  to  support  hei'said  child,  'and  of  the  refusal  of  the  said  Alexander  Har- 
ley to  pay  tne  amount  of  aliment  decerned  for  against  him  as  aforesaid.'  (3.) 
For  the  sum  of  £8  yearly  for  the  aliment  of  said  child,  payable  quarterly  and 
in  advance,  so  lon^  as  the  pursuer  shall  maintain  said  child,  and  so  long  as  the 
said  child  shall  in  its  own  right  be  entitled  to  parochial  relief. 

'*  In  defence  to  this  action  it  is  pleaded  that  the  pursuer  has  no  title  to  sue, 
and  that  the  action  is  incompetent  The  Sheriff  has  come  to  be  of  opinion  that 
this  defence  is  well  founded  and  ought  to  be  sustained. 

**  In  this  case  the  person  who  is  entitled  to  parochial  relief  is  the  illegitimate 
child  of  Elizabeth  Milne.  It  is  contended  by  the  defender  that  the  pursuer  is 
not  bound  to  support  the  child,  and  that  the  burden  of  its  maintenance  must 
fall  on  the  Parochial  Board  of  Kingsbams.  But  it  is  maintained  by  the  defender 
that  the  Poor  Law  Act,  8  and  9  Vict,  cap.  83,  has  provided  certain  machinery 
by  which  any  poor  person  may  obtain  relief,  and  that  the  proper  means  of  doinc 
so,  as  provided  by  that  Act,  has  not  been  adopted  in  reference  to  Elizabeth 
Milne's  child,  T£e  78th  section  of  the  Act  provides  that  every  case  in  which 
a  poor  person  in  an}r  parish  shall  apply  for  parochial  relief,  the  inspector  shall 
be  bound  to  make  inquiry  forthwith  into  the  circumstances  of  the  applicant, 
and  shall,  if  he  is  legally  entitled  to  parochial  relief,  be  bound  to  fumi^  him 
with  sufficient  means  of  subsistence.  In  the  event  of  this  aliment  being  refused, 
the  73rd  section  provides  that  the  party  refused  aliment  may  apply  to  the  Sheriff. 
If,  again,  aliment  is  granted  to  any  poor  person  by  the  Parochial  Board,  and  if 
such  person  shall  consider  the  relief  granted  to  him  to  be  inadequate,  he  may 
complain  to  the  Board  of  Supervision,  and,  if  upon  inquiiy  it  shall  appear  that 
the  grounds  of  such  complaint  are  well  founded,  then  tne  Board  of  Supervision 
shall,  by  a  minute,  declare  that  in  the  opinion  of  the  Board  such  poor  person 
lias  a  just  cause  of  action  against  the  parisn  or  combination  from  whicn  he  claims 
relief. 

"Elizabeth  Milne's  child  was  in  its  own  right  entitled  to  relief.  The  appli- 
cation for  relief  could  not  of  course  be  made  by  the  child  itself,  but  the  pursuer, 
in  whose  charge  the  child  is,  could  have  made  the  application  in  its  behalf. 
This  is  the  course  which  the  Sheriff  is  of  opinion  ought  to  have  been  adopted 
in  this  instance. 

"The  cases  of  Weepers  v.  Heritors  of  Kennoway,  20th  June  1844,  6  C.  1166, 
and  Lumsden  v.  The  Kirk^Session  of  Leslie,  18th  July  1846,  8  D.  1257.  were 
referred  to  by  the  pursuer,  but  it  is  thought  that  these  cases  are  not  applicable 
to  the  state  of  the  law  under  the  Poor  Law  Act.  If  such  a  claim  as  the  present 
were  sustained,  it  would  follow  that  a  person  might  maintain  a  pauper  for  years, 
and  then  bring  the  action  of  relief  agamst  the  parish  of  the  paupers  settlement. 
This  it  is  thought  would  be  entirely  to  subvert  the  system  with  regard  to  tiie 
relief  of  paupers  introduced  by  the  Act  of  1845. 

"  It  is  further  to  be  observed  with  reference  to  the  present  case  that  Alex- 
ander Harley,  the  father  of  the  child,  is  liable  for  its  support,  and  it  is  not 
averred  in  the  summons  that  he  is  unable  to  nay  ;  all  that  is  said  is,  that  he 
refused  to  pay  the  amount  of  aliment  awardea  against  him.  To  make  the 
action  relevant  it  was  necessary  to  aver  that  Harley  was  unable  to  pay. 

J.  A.  C." 
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SHERIFF  COURT  OF  PERTHSHIRR 
Sheriffs  Tait  and  Babclat. 

CBIEFT  HTDROPATHIO  COMPANY  (LIMITEI))  V.  COMMISSIONERS  OF  POLICE  OF 

CBIEFF. — August  1872. 

• 

Public  HecUth  (Sfoiland)  Act — Special  Water  Supply  District — The  Towii 
Coancil  of  Crieff,  as  the  local  authority,  obtained  a^rovisional  order  for  sup- 
plying the  burgh  with  water  from  Loch  Turret.  The  Hydropathic  establishment, 
which  is  within  the  limits  of  the  burgh,  and  had  previously  obtained  a  supply 
of  water  from  another  quarter,  applied  to  the  local  authority  to  erect  the  estab- 
lishment into  a  separate  water  district,  or  to  exempt  it  from  the  burgh 
water  assessment.  The  local  authority  refused  the  application.  On  appeal, 
the  S.-S.  pronounced  this  interlocutor  : — 

**  Having  heard  parties'  procurators  and  made  avizandum  with  the  proceedings 
and  debate  :  Finds,  after  tne  local  authority  of  the  burgh  of  Crieff,  under  and 
in  terms  of  s.  89  of  the  Public  Health  (Scotland)  Act,  1867,  have  acquired  and 
provided  for  a  supplv  of  water  for  the  domestic  use  of  the  inhabitants  of  the 
Doigh,  and  obtained  a  provisional  order  and  Parliamentary  enactment  to  ensure 
the  same,  it  is  now  incompetent  to  erect  a  portion  of  the  said  burgh  into  a 
Special  Water  Supply  District,  under  the  16th  section  (5th  sub-section)  of  the 
Baid  Act :  Therefore  dismisses  the  appeal,  reserving  any  remedy  the  appellants 
may  have  for  exemption  from,  or  abatement  of,  assessment  under  the  said  Sta- 
tute,  or  other  Statutes :  Finds  the  appellants  liable  to  the  respondents  in  expen- 
ses :  of  which  allows  an  account  to  be  lodged,  and  remits  the  same  to  the 
Auditor  to  tax,  and  decerns.  Hugh  Babclat. 

**  Note, — It  appears  obvious  that  the  power  under  the  6th  sub-section  of  sec- 
tion^{?6  is  applicable  to  erecting  'part  of  the  district  of  the  local  authority  into 
a  Special  Water  Supply  District,*^where  such  supply  may  be  specially  needed. 
It  may  be,  and  often  is,  that  other  portions  of  the  territory  need  no  such  further 
supply,  and  therefore  to  compel  the  dwellers  there  to  undertake  operations  not 
necessary,  and  to  submit  to  the  burden  of  assessments  without  corresponding 
benefit,  would  be  inequitable.  But  it  is  equally  clear  that  where,  as  here,  the 
local  authority  has,  imder  section  89,  obtained  a  supply  of  water  for  the  whole 
territory,  the  appellants  cannot  escape  by  having  a  portion  of  the  burgh  sub- 
sequently withdrawn,  and  a  separate  water  district  erected  within  the  laiger 
circle.  It  is  clear  that  the  whole  of  this  division  of  the  statute,  is  designed  to 
obtain  an  abundant  supply  of  water  for  urban  populations  wherever  such  is 
needed.  It  may,  under  one  section  of  the  Act,  be  for  one  portion  of  the  place, 
or  under  another  section,  for  the  whole  territory.  But  there  can  be  no  mistake 
that  the  sole  object  is  to  obtain  a  supply  of  the  element  so  essential  to  public 
health,  and  to  meet  the  cost  by  assessment  on  those  receiving  the  benefit  But 
the  anomaly  here  is,  that  the  appellants  say  they  had  got  the  supply  before  the 
Provisional  Order,  and  did  not  require  more,  therefore  they  wish  to  reject  the 
benefit  and  seek  relief  from  all  assessment  This  is  sought  to  be  accomplished 
by  the  erection  of  a  'Water  Supply  District,'  although  no  water  is  to  oe  sup- 
plied. The  appellants'  opportumty  was,  at  the  investigation  made,  when  the 
Provisional  Oraer  was  sought,  and  thev  ought  then,  as  many  others  did  (though 
on  other  points),  to  have  obtained  conditions  suitable  to  meet  their  case ;  that  is, 
to  have  tneir  land,  as  already  supplied  with  water,  withdrawn  from  the  Water 
District  coextensive  with  the  burgh  within  which  they  admittedly  dwell.  If  the  • 
appellants  be  correct  in  the  reading  of  the  Act,  it  would  be  equaUy  open  to  any 
other  section  of  the  burgh  from  time  to  time  to  sink  wells  or  to  obtain  supply 
from  some  other  source,  and  then  seek  a  sectional  erection  and  so  mutilate  the 
whole  scheme.  A  temtoiy  may  thus  be  partitioned  into  as  many  Supply  Dis- 
tricts as  there  exist  happy  spots  where  no  supply  ah  extra  is  needed.     There 
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may  exist  Btrong  grounds  for  the  appellants  having  an  abatement  of  assessment, 
corresponding  to  the  lesser  demand  they  draw  in  the  common  stock.  This  may 
arise  when  the  assessment  is  imposed,  and  doubtless  the  Commissioners  will 
gladly  listen  to  every  reasonable  claim  of  relief  and  admit  it  so  far  as  within 
their  power.  H.  B." 

On  an  appeal  the  Sheriff  pronounced  the  following  interlocutor  : — 

"  Having  considered  the  minute  of  appeal,  with  the  reclaiming  j)etition  and 
answers  and  whole  process,  affirms  the  interlocutor  appealed  from,  in  so  far  as 
it  dismisses  the  appeal  against  the  resolution  of  the  Commissioners  of  Police  as 
Local  Authority,  refusing  the  requisition  for  the  formation  of  a  special  water 
supply,  and  finds  the  appellants  liable  in  expenses,  reserving  their  claim  for 
exemption  from,  or  abatement  of,  assessments,  and  dismisses  the  appeal. 

John  Tait. 

"  Note.— -There  may  be  perhaps  a  doubt,  whether  the  fact  of  a  general  water 
district  once  being  formed,  makes  it  incompetent  in  all  circumstances  thereafter 
to  make  any  new  arrangement,  by  which  part  of  that  district  may  be  converted 
into  a  special  water  district,  as,  for  instance,  if  it  requires  more  water  than 
it  could  obtain  from  the  general  water  district. 

"  But  here  a  Provisional  Order  was  obtained  for  supplying  the  whole  burgh 
of  Crieff  with  water  for  domestic  use,  from  which  the  appellant  obtained  no 
exemption,  and  there  is  no  greater  hardship  in  the  Hydropathic  Company,  who 
are  much  interested  in  the  prosperity  of  Cfrieff,  being  assessed  for  such  supply 
of  water  to  the  burgh,  than  there  would  be  in  an  individual  proprietor  bemg 
assessed  although  he  had  a  well  in  his  garden  which  sufficiently  supplied  hinL 

''The  present  application  to  the  Sheriff  properly  relates  to  the  question 
under  the  Public  Health  Act,  whether  there  shoula  be  established  a  Special 
Water  Supply  District  or  not  The  claim  for  exemption  or  abatement  from  the 
assessment  is  another  question,  not  properly  before  the  Sheriff. 

"  The  extra  water  required  by  the  Hydropathic  establishment  over  and  above 
what  is  required  for  domestic  use,  will  afford  ample  room  for  arrangements  with 
the  local  authority.  J.  T." 


SHERIFF  COURT  OF  RENFREWSHIRE  AT  GREENOCK. 

Sheriff  Tennent. 

CITY  OP  GLASGOW  TOWING  CO.  V,  TULLOCH.— -ATw.  20,  1872. 

Reparation — Shipping — CoUieion — Compulsory  Pilotage. — This  action  was  for 
pa3^ent  of  £40,  being  the  cost  of  repairing  damage  done  to  the  steam-tug  ^  Chesa- 
peake," belonging  to  the  pursuers,  in  a  collision  with  the  screw-steamer  **  Thetis," 
of  which  the  defender  had  been  the  pilot  in  compulsory  pilotage  water.  The 
circumstances  under  which  the  case  was  brought  appear  from  the  interlocutor. 
The  pursuers  alleged  that  the  defender  was  responsible  for  the  damage,  he 
having  been  in  charge  of  the  Thetis  as  pilot  The  defender  pleaded  that  there 
was  no  negligence  on  his  part  proved — that  if  the  mast-head  light  of  the  tug  was 
not  timeouslv  seen,  this  was  not  his  fault,  it  not  being  the  duty  of  the  pilot  to 
keep  the  lookout,  but  the  duty  of  the  crew  of  the  vessel.  If  they  neglected 
their  duty  in  this  respect,  as  they  were  not  his  servants,  he  was  not  responsible 
for  them.  He  did  not  see  the  tug's  mast-head  light,  and  it  was  not  reported  to 
him  by  the  steamer's  lookout  man.  He  there&re  believed  the  approaching 
vessel  was  a  sailing  one,  and  the  order  he  gave  was  the  right  one  under  these 
drcumstanq^s. 

"  Greenock,  20th  November  1872. — The  Sheriff-Substitute  having  heardparties' 
procurators  on  the  import  of  the  concluded  proof,  in  point  of  fact.  Finds  it 
proved  that  about  half-past  two  o'clock  on  tne  morning  of  the  10th  of  April 
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187  ly  the  screw-Bteamet  Thetis  was  a  short  distance  below  Dalmnir  on  her  pass- 
age to  Glasgow,  and  that  at  the  same  time  the  tug  steamer  Chesapeake  was 
approaching  the  same  place  from  the  opposite  direction  on  her  passage  from 
Paisley  water  to  Greenock  :  Finds  it  proved  that  the  Thetis  was  under  the 
chaise  of  the  defender  as  pilot,  and  that  it  is  admitted  that  she  was  then  within 
the  district  where  the  employment  of  a  pilot  is  compulsory  by  law :  Finds 
it  proved  that  though  at  that  hour  it  was  dark,  the  weather  was  sufficiently 
clear  to  allow  the  lights  of  a  vessel  to  be  seen  at  the  distance  of  more  than  a 
mile,  and  finds  it  proved  that  both  of  the  steamers  each  carried  their  red,  green, 
and  mast-head  lights  burning  :  Finds  it  nroved  that  at  the  time  the  Thetis  first 
came  into  sight  of  the  Chesa]jeake,  she  (tne  Thetis)  was  proceeding  in  starboard 
helm  to  enable  her  to  take  the  bend  of  the  river  which  about  the  Rashielee 
Light  inclines  towards  the  north-east,  and  Finds  that  as  she  approached  the 
Chesapeake  her  helm  continued  to  be  starboarded,  while  on  the  other  hand,  the 
helm  of  the  Chesapeake,  as  she  approached  the  Thetis,  was  ported  till  at  length 
the  two  steamships  came  into  contact  near  the  north  bank  of  the  river,  and  the 
Chesapeake  sustamed  some  damage,  the  stem  nighthead's  bowsprit  being  broken, 
besides  other  injuries.    In  point  of  law,  finds  that  the  course  steered  by  the 
Thetis  was  the  wrong  course,  and  that  she  ought,  in  confonmty  with  the  rule  of 
the  25  &  26  Vict,  c  63,  table  C.  article  13,  to  have  put  her  helm  to  port,  so  as 
to  pass  on  the  port  side  of  the  Chesapeake  :  but,  further,  in  point  of  fact.  Finds 
that  the  defenoer,  both  before  and  at  the  time  of  the  collision,  was  upon  the 
bridge  of  the  Thetis  attending  to  his  duty  as  pilot,  and  that  he  ordered  her 
engines  to  be  stopped  before  the  collision  tookplace  :  Finds  that  it  is  stated  by 
him  that  when  he  first  saw  the  lights  of  the  Cnesapeake  they  appeared  to  him 
to  be  the  lights  of  a  small  sailing  vessel — ^no  masthead  light,  from  some  cause 
that  has  not  been  explained,  bemg  visible,  and  that  he,  therefore,  in  obedience 
to  article  15  of  the  aoove  table  of  rules,  which  prescribes  that  where  a  sailing 
ship  and  a  steamship  are  proceeding  in  such  airections  as  to  involve  risk  of 
colusion,  the  steamsnip  shall  keep  out  of  the  way  of  the  sailing  ship  :  Finds 
that  the  above  statement  is  supported  by  the  evidence  of  Charles  Todd,  J;he 
master ;  James  Clelland,  mate,  and  William  Grant,  second  mate  of  the  Thetis, 
none  of  whom  saw  the  masthead  light  of  the  Chesapeake  when  she  was  approach- 
ing :  Finds  that  it  has  not  been  proved  that  there  was  either  carelessness  or  fault 
on  the  port  of  the  defender  in  the  dischaige  of  his  duty,  or  anything  more  than 
an  error  of  judgment,  which  was  shared  with  him  by  all  the  officers  of  the 
Thetis  :  Therefore,  in  point  of  law,  finds  that  he  is  not  liable  for  the  damages 
saed  for,  assoilzies  him  from  the  conclusions  of  the  action  :  Finds  no  expenses, 
dae,  and  decerns.  H.  L.  Tennent. 

'•  Note. — ^The  ground  on  which  this  action  is  brought  is  '  fault '  on  the  part 
of  '  the  defender  or  others  for  whom  he  is  responsible.'  There  is  no  one  for 
whom  a  pilot  is  responsible,  so  the  ground  may  be  limited  to  personal  fault. 

*<  There  can  be  no  doubt  that  a  pilot  is  liable  to  damages  on  this  ground,  and 
that  where  such  serious  consequences  may  follow  from  the  breach  or  careless 
performance  of  a  pilot's  duty,  the  law  will  require  from  him  a  strict  and  faithJ^l 
performance  of  it  But  it  is  equally  plain  that  a  pilot  wOl  be  protected  fiom 
claims  arising  out  of  a  coUision  where  it  can  be  shown  that  he  has  endeavoured 
to  do  his  duty"  correctly,  and  that  the  collision  has  occurred  from  an  error  in 
judgment,  which  in  the  circumstances  was  excusable.  Ic  is  to  be  remembered 
that  collisions  at  sea  0(%ur  most  frequently  at  night,  often  suddenly  and  under 
ciicomstances  of  uncertainty  and  apprehension,  for  which  allowance  must  be 
made,  in  subsequently  taking  a  deliberate  review  of  the  cause  of  the  collision 
with  the  aid  of  the  evidence  of  the  crews  of  both  vessels. 

**  The  grounds  on  which  the  Sheriff-Substitute  thinks  that  the  defender  is  to 
he  absolved  from  the  consequences  of  this  accident  are,  that  he  was  at  his  post, 
that  he  was  trying  to  do  his  d^ij  to  the  best  of  his  ability,  and  that  the  error 
of  thinking  the  Chesapeake  a  sailing  vessel  was  excusable  seeing  that  it  was 
shared  by  the  officers  of  the  ship  with  him,  and  had  the  Chesapeake  be^  a 
■ailing  reasel,  as  was  thought,  there  is  no  doubt  that  the  course  steered  by  the 
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Thetis  would  have  been  the  right  one.  It  can  hardly  be  doubted,  on  the  evi- 
dence, that  the  Chesapeake  had  her  masthead  light  burning,  and  there  is  no  ex- 
planation given  as  to  how  the  red  and  green  lights  alone  were  visible  to  those 
on  the  Thetis.  The  only  suggestion  of  a  reason  is  made  by  the  master  of  the 
Chesapeake,  who  says  that  the  lisht  may  have  been  obscured  by  the  smoke,  the 
wind  oeing  from  the  west  and  tnerefore  blowing  in  the  direction  of  the  mast- 
head light,  but  there  is  no  evidence  of  this.  But  the  Sheriff-Substitute  cannot 
doubt,  on  a  fair  consideration  of  the  evidence,  that  the  vessel  they  were  meeting 
did  appear  to  the  defender  and  the  officers  of  the  Thetis  to  be  a  sailing  vessel, 
and  it  was  in  this  belief  that  they  starboarded  their  helm  in  terms  of  article  15 
(table  C.  25  and  26  Vict.  c.  66),  to  'keep  out  of  the  way  of  the  sailing  ship.' 

"  Although  in  the  main  right  in  the  course  she  pursued,  the  Sheriff-Substitute 
is  not  quite  sure  whether  the  Chesapeake  was  justifiable  in  continuing  on  port 
helm  alter  it  was  seen  that  the  Thetis  was  starboarding.  There  is  no  more  fer- 
tile source  of  collision  than  the  slavish  adherence  to  the  rules  of  going  to  port 
when  the  position  of  the  ships  will  not  allow  this  to  be  done  safely.  He  is  in- 
clined to  think  that  down  to  a  time  close  on  actual  contact  if  the  Chesapeake 
had  starboarded  or  even  taken  a  straight  course,  she  would  have  gone  clear. 
But  it  is  not  necessary  to  go  further  on  this  ground.  It  has  been  assumed  that 
in  the  main  the  Chesapeake's  course  was  right. 

"  It  is  doubtful  whether  the  33rd  section  of  the  25  and  26  Vict.  c.  63,  being  the 
valuable  provision  for  assistance  being  given  by  one  ship  to  another,  is  applicable 
to  a  pilot.  The  pilot  is  not  *the  person  in  charge  of  the  ship.'  He  is  the  person 
in  charge  of  the  ship  so  far  as  the  navigation  is  concerned,  but  no  further,  and 
the  reference  to  the  '  certificate'  of  such  a  person  at  the  close*  of  the  section 
points  to  the  officers  of  the  ship — the  pilot  has  no  certificate.  But  even  if  it 
were  applicable  there  does  not  seem  to  have  been  damage  caused  by  collision, 
and  the  Chesapeake  was  believed  to  resume  her  passa^re.  But  even  if  there 
had  been  a  default,  to  which  this  section  will  apply,  it  is  only  to  influence  the 
case  by  the  introduction  of  a  presumption  which  is  to  yield  to  proof,  and  there 
has  been  proof  here. 

"  More  difficulty  has  been  felt  by  the  Sheriff-Substitute  as  to  expenses.  Ac- 
cording to  the  ordinary  rule  they  ou^ht  to  follow  success.  But  the  pursuer  had 
&  prima  facie  case  strong  enough  to  justify  him  in  subjecting  it  to  the  decision 
of^a  court,  and  therefore  it  does  not  seem  proper  that  he  should  be  made  liable 
in  expenses.  H.  L.  T." 

The  jut^gment  of  Sheriff  Tennent  has  been  acquiesced  in. 
Note, — This  is  the  first  case  of  the  kind  decided  in  Scotland  so  far  as 
known. 

Act.— John  Black. AU.—R.  NeUL 


SHERIFF  COURT  OF  FORFARSHIRE. 

Sheriffs  Heriot  and  Robertson. 

m'culloch  v.  farquhar. 

Competition  of  Lecues—Poesessory  Judgment. — This  was  an  action  at  the  in- 
stance of  one  tenant  on  the  estate  of  Pearsie,  near  Kirriemuir,  against  another, 
the  object  of  it  being  to  have  respt.  interdicted  from  pasturing  any  of  his  cattle 
on  the  Broomhill  at  Pearsie.  The  petr.  founded  on  a  written  lease  granted  by 
late  proprietor  of  the  estate,  while  the  respt.  pleaded  that  he  had  possessed  a  right 
to  the  grazine  on  the  hill  in  question,  to  a  certain  extent,  since  1831,  along  with 
a  croft  of  land  which  had  been  let  to  him  from  year  to  vear,  and  he  denied  that 
petr.  had  the  exclusive  right  to,  or  had,  since  he  entered  to  the  farm  exclusively 
possessed,  the  grazing.  After  a  proof  the  S.-S.  pronounced  the  following  inter- 
locutor ; — 
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**  finds  in  point  of  fact  that  the  petr.  has  failed  to  prove  such  a  state  of 
possession  in  tne  pasturage  referred  to  in  the  petition  as  will  entitle  him  to  a 
possessory  judgment :  Finds  in  point  of  law,  tnat  the  petition  for  interdict  falls 
to  be  dismissed  :  Therefore  sustains  the  defences,  dismisses  the  petition,  &c. 

Alex.  Kobertson.* 

**  Koie, — It  appears  from  the  evidence  that  the  respt.  for  thirty  years  has  en- 
joyed the  right  which  the  petr.  wishes  to  put  an  end  to.  Possession  for  so 
long  a  tract  of  time  gives  a  party  a  very  strong  position  in  the  Sheriff  Court. 

**  In  1867,  the  petr.  obtained  a  lease  from  the  late  proprietor  of  Pearsie,  which 
includes  the  pasturage  of  this  hill.  But  the  servitude  enjoyed  by  the  respt. 
was  permitted  to  go  on  notwithstanding  this  lease.  The  petr.  allowed  the  respt. 
to  so  on  as  before,  and  paid  the  herd  boy  who  looked  after  the  respt 's  cows  to 
look  after  his  own  also. 

"  The  S.-S.  thinks  it  is  proved  that  the  old  Laird  who  granted  the  petr.'s 
lease  intended  the  privilege  enjoyed  by  the  respt.  to  continue,  and  so  long  as 
the  old  Lfeiird  was  alive  no  attempt  was  made  bv  the  petr.  to  sto^  it.  No  com- 
plaint was  made  by  the  petr.  to  tne  factor  for  the  present  propnetor  when  she 
succeeded,  although  the  ^prazing  enjoyed  by  others  was  at  that  time  stopped. 
The  S.-S.  thinks  that  this  continued  ^ssession,  beginning  thirty  vears  ago  and 
permitted  by  the  petr.  himself  after  his  lease  is  granted,  entitles  the  respt.  to  a 
possessory  judgment  in  this  Court,  leaving  the  petr.,  if  he  thinks  proper,  to 
establish  his  right  by  declarator  in  the  Coiui;  of  Session.  A.  R.'' 

Against  this  judgment  the  petr.  appealed  and  lodged  a  reclaiming  petition, 
whereupon  the  Sheriff  pronounced  the  following  intenocutor : — 

**  Having  considered  the  reclaiming  petition  and  answers,  &c.,  Finds  in  fact :  (1) 
that  by  missive  of  lease,  entered  into  oetween  the  late  John  Wedderbum,  then 

Sioprietor  of  Pearsie,  and  the  petr.,  dated  24th  July  1867,  the  said  John  Wed- 
erDum  let  to  the  petr.  for  the  space  of  19  vears,  from  and  idler  Martinmas 
1867,  at  the  rent  of  £45,  the  farm  of  Bykenhillock,  &c  *  and  the  grazing  of  the 
Broomhill ;'  (2)  that  during  the  years  1868,  1869,  1870,  1871,  the  petr.  grazed 
cattle  on^the  said  Broomhill  during  the  summer,  and  let  the  grazing  thereof  during 
the  winter  ;  (3)  finds  that  the  respondent,  who  is  tenant  of  a  pendicle  at  Clash 
on  the  said  property  of  Pearsie,  claims  a  right  of  grazing  two  cows  and  a  stirk  on 
said  Broomhill,  as  a  yearly  tenant  under  a  verbal  lease  renewed  from  year  to 
year  since  1831  by  relocation  either  tacit  or  express ;  (4)  that  during  the  said 
years  1868, 1869.  1870,  and  1871,  the  respondent  also  grazed  some  cattle  on  said 
Broomhill,  as  he  had  done  formerly ;  (6)  that  on  1st  July  1871  the  petr.  by  his  agent 
intimated  to  the  respondent  and  to  the  factors  on  the  property,  tnat  he,  the  petr., 
claimed  the  exclusive  right  to  the  grazing  on  said  Broomhill :  Finds  in  law  (1) 
that  by  said  missive  of  lease  the  late  John  Wedderbum  let  to  the  petr.  the  ex- 
clusive right  to  the  grazing  of  the  Broomhill  from  and  after  Martinmas  1867, 
and  that  the  petr.  was  entitled  to  the  exclusive  right  thereto  from  and  after 
Whitsunday  1868,  when  the  respt.'s  verbal  lease  thereof  expired ;  (2)  that  there- 
after neither  the  said  John  Wedderbum  nor  his  successors,  nor  any  one  deriving 
right  from  them  as  tenants,  were  entitled  to  interfere  with  or  interrupt  the  petr. 
in  the  peaceable  exercise  of  said  right;  and  (3)  that  the  respt  had  on  28th  May 
1872  no  legal  right  of  grazing  any  cattle  thereon  :  Therefore  interdicts,  pro- 
hibits, and  discharges  &c.,  fin  terms  of  the  prayer  of  the  petition),  reserving 
to  the  petr.  any  claim  for  aamages  he  may  have  in  the  premises.  Finds  the 
petr.  entitled  to  expenses,  &c  Fred.  L.  Maitlakd  Heriot. 

**  NoU, — The  case  seems  to  the  Sheriff  to  turn  upon  the  question,  Did  the  late 
Mr.  Wedderbum,  by  the  missive  of  lease  founded  on,  let  to  the  petr.  the  ex- 
dosive  right  to  the  grazing  of  the  Broomhill  or  did  he  not  1  The  Sheriff  can 
oome  to  no  other  conclusion  than  that  he  did. 

^  The  farm  of  Bykenhillock  w^  let  to  the  petr.  It  was  the  ezdusive  right 
thereto  which  was  let  When  the  grazing  was  let,  it^  in  like  manner,  was  the 
ezdmiTe  ri^t  thereto. 
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"  It  is  said,  however,  that  the  petr.'s  predecessor  had,  along  with  the  farm,  a 
right  of  grazing  in  the  Broomhill,  and  that  his  right  was  not  an  exclusive  right 
thereto.  It  seems  to  the  Sheriff  to  he  a  fair  answer  to  this,  that,  according  to 
the  missive  of  lease,  while  the  farm  is  let  *  lately  possessed  hy  James  MilLur/ 
his  ri^ht  to  the  grazing  on  Broomhill  is  not  limited  hy  any  such  reference.  It 
is  quite  general  '  the  grazing  on  the  Broomhill/  and  tms  means  the  whole 
grazing,  and  not  a  part  of  it  merely. 

**  Then  it  is  said  that  the  respt  has  possessed  a  right  of  grazing  two  cows  and 
stirk  thereon  ever  since  Whitsundav  1831.  He  entered,  he  says,  at  this  last 
date,  and  his  lease  was  a  mere  verbal  one,  renewed  from  year  to  year.  This 
right  at  Martinmas  1867,  when  the  petr.'s  written  lease  commenced,  was  no 
better  than  under  a  lease  commencing  at  Whitsunday  1867,  and  it  expired  un- 
less i^newed  at  Whitsunday  1868.  It  is  said,  however,  that  it  was  renewed  at 
Whitsunday  1868,  and  each  year  subsequently,  by  relocation  either  implied  or 
express.  But  the  Sheriff  is  of  opinion  tnat  having  let  to  the  petr.  the  exclusive 
right  to  the  said  grazing  since  Martinmas  1867,  the  jproprietor  had  no  power 
and  no  right  to  relet  the  grazins  to  the  respt  after  Whitsunday  1868,  when  his 
verbal  lease  expired,  and  that  if  he  did  so,  and  thereby  let  the  same  subject  to 
two  different  parties,  he  did  so  at  his  peril. 

"  But  it  is  said  the  petr.  did  not  challenge  the  respt's  right  during  the  life  of 
the  late  proprietor,  nor  until  1871.  This  seems  to  be  true,  and  it  is  the  most  un- 
favourable leature  of  the  petr's.  case.  Still  the  Sheriff  cannot  hold  that  this  is  suffi- 
cient to  deprive  the  petr.  of  his  legal  rights.  He  may  not  at  first  have  been 
fully  aware  of  his  rights  or  he  may  have  had  his  own  reasons  for  not  enforcing 
them  during  his  late  master's  life.  The  petr.  was  grieve  and  the  respt.  game- 
keeper to  the  same  master,  and  the  petr.  may  have  been  afraid  that  the  master 
might  take  a  short  and  unpleasant  method  of  settling  any  dispute  between  the 
two  servants. 

"  It  seems  to  the  Sheriff  to  be  unfortunate  that  after  Mr.  Brand's  very  fair 
and  moderate  letter  of  Ist  July  1871,  the  factor  did  not  make  a  point  of  having 
this  dispute  settled.  F.  L.  M.  H." 

Act — Davidson,  Kirriemuir, Alt, — LowsoUy  Foffar, 
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HOW  TO  PEOVIDE  FOR  THE  HIGHER  INSTRUCTION 

IN  SCOTLAND. 


There  are,  probably,  few  educated  persons  in  Scotland  who,  on 
second  thoughts,  do  not  recognise  the  propriety  of  the  provisions 
of  the  Education  Act  being  confined,  almost  exclusively,  to  the 
lower  instruction.     The  want  of  primary  education,  though  not 
existing  in  this  country  to  the  extent  that  it  does  in  England,  is 
still  an  evil  of  gigantic  magnitude,  and  to  get  rid  of  evils  is  the 
first  and  most  obvious  form  in  which  we  must  court  advantages. 
We  must  flush  our  drains  before  we  stock  our  conservatories,  most 
of  all  when  cholera  is  at  our  doors ;  and  that  moral  cholera,  the 
source  of  physical  cholera  and  of  every  other  physical  ill,  is  raging 
around  us  perpetually,  is  a  fact  of  the  reality  of  which  ten  minutes* 
walk  in  the  poorer  part  of  any  town  in  Scotland  will  satisfy  us. 
Moreover,  in  so  far  as  the  degraded  condition  of  her  population 
arises  from  ignorance,  the  evU  is  one  with  which  Scotland,  by 
ber  historical  traditions,  seems  peculiarly  called   upon  to  cope. 
As  regards  the  lower  instniction,  at  all  events,  a  pre-eminence 
over  the  other  sections  of  the  British  Empire  has  always  been  con- 
ceded to  her,  and  that  pre-eminence  she  is  bound  to  maintain. 
Lastly,  the  primary  necessity  of  primary  education,  pressing  in  every 
country  and  in  every  condition  of  society,  is  specially  pressing 
in  a  country  iu  which,  wisely  or  .unwisely,  we  have  made  the 
still   ignorant  majority  the   final  arbiters   of  the  national  fate. 
Many  of  us  thought  that  education  ought  to  have  preceded  poli- 
tical enfranchisement.     But  that  is  a  question  no  longer  open. 
We  have  submitted  ourselves  to  the  rule  of  ignorance  in  the  mean- 
time, and  our  first  duty,  and  now  our  only  safety,  consists  in  seeing 
that  that  ignorance  shall  cease.    "  We  must  educate  our  masters." 
The  social  organization  which  custom  has  established  may  give  us 
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breathing  time  for  the  accomplishment  of  our  task,  but  there  is 
clearly  no  time  to  lose. 

n. 

Wisely  and  well  then,  the  nation,  as  a  whole,  has  resolved  to  take 
popular  education  on  its  shoulders.  Bich  and  poor,  and  the  rich 
more  than  the  poor — for  be  it  remembered  direct  taxation,  whether 
local  or  imperisd,  stops  before  it  reaches  the  poor  at  all — are  to  pay 
for  thcU ;  and  he  must  be  at  once  a  heartless  and  shortsighted  man 
who  grudges  it.  We  shall  perform  this  primary  duty  all  of  us,  and 
perform  it  cheerfully.  But  is  it  necessary  that  we  should  stop  there  ? 
Can  Scotland  pay,  and  ought  Scotland — for  here  the  duties  and 
necessities  of  the  two  Kingdoms  separate — ^to  pay  for  the  support  of 
nothing  beyond  the  primary  education?  or  is  Scotland  so  insensible 
to  the  value  of  civilization,  in  its  higher  and  nobler  manifestations, 
as  to  be  unwilling  to  purchase  it  in  the  only  form  in  which  it  can 
be  secured,  viz.,  by  the  maintenance  of  the  higher  educational 
institutions,  and  of  a  learned  class?  I  believe,  on  the  contrary,  that 
whilst  recognising  the  necessity  of  doing  what  we  are  doing  now,  in 
the  first  instance,  there  was  scarcely  an  educated  man  in  Scotland 
who  did  not  feel  a  pang  of  grief  and  shame  when  he  learned  that 
the  Education  Bill  did  nothing  for  the  higher  instruction.  Tlie 
lower  education,  it  is  true,  has  always  been  an  object  of  our  special 
care;  but  if  there  be  one  thing  more  than  even  this  in  which 
Scotchmen  take  pride,  it  is  in  the  relatively  high  position  which 
their  country  has  maintained  till  now  in  learning  and  science.  If 
there  be  one  thing  more  than  another  which  Scotchmen  would  re- 
gret it  would  be  that  that  position  should  be  abandoned.  But  what 
is  to  be  done  ?  We  cannot  go  to  Parliament  for  such  an  object,  for 
Parliament  is  now  a  Poor-Man's-Parliament,  and  the  Chancellor  of 
the  Exchequer,  as  he  is  continually  telling  us,  is  a  Poor-Man*s-Chan- 
cellor.  The  moment  that  anything  beyond  the  three  K's  is  hinted 
at,  he  convulsively  draws  the  national  purse-strings.  I  have  said 
already  that  he  is  possibly  right,  for  it  would  not  be  becoming  that 
poor  men  should  pay  for  the  education  of  rich  men;  and  rich  men,  or 
even  men  in  reasonably  easy  circumstances,  I  am  sure,  would  not 
wish  them  to  do  it,  even  if  their  feeling  of  the  importance  of  the 
object  to  themselves  were  stronger,  as  it  very  possibly  may  be,  than 
is  generally  supposed.    What  then,  1  repeat,  is  to  be  done  ? 

in. 

In  England  the  answer  to  any  claim  for  taxation  for  the  support 
of  the  higher  instruction,  even  if  confined  to  the  wealthier  classes, 
would  be  obvious,and  for  the  present  unanswerable.  Utilise,it  would 
be  said,  the  vast  endowments  which  are  now  being  trifled  away  for 
the  support  of  institutions  which  no  longer  fulfil  the  objects  of 
their  founders,  and  for  the  maintenance  of  abuses  which  are  a 
scandal  to  the  age  in  which  we  live.    If  it  be  true,  as  Mr.  Gladstone 
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lecently  asserted,  that  England  possesses  resources  for  the  purposes 
of  the  higher  instruction  equal  to  the  whole  of  Continental  Europe,  it 
is  plain  that,  till  these  are  taken  advantage  of,  nothing  else  can  or 
need  be  dona  But  in  Scotland  we  have  no  such  reserve  fund  to 
fall  back  upon.  The  slender  endowments  for  the  support  of  the 
higher  instruction,  and  for  the  encouragement  of  learning  and  science, 
which  we  possess,  are  already  employed  to  the  fullest  extent;  and,  in 
case  of  the  Universities  at  least,  in  accordance  with  the  system 
which  the  experience  of  Europe  has  proved  to  be  at  once  the  most 
efGicient  and  the  most  economical  This  system,  in  its  local  appli- 
cation, has  just  been  subjected  to  the  most  complete  revision ;  and, 
as  regards  the  disposal  of  the  resources  at  our  command,  legislation 
may  fairly  be  presumed  to  have  exhausted  the  ingenuity  of  this  gene- 
ration. But  motive  power  is  awanting,  the  resources  by  which  the 
systemisfed  areflagrantlyandconfessecUyinadequate — and  this  in  the 
heart  of  a  country  which  is  continually  deploring  their  deficiency,  and 
which,  relatively  to  its  extent  and  population,  is  now  one  of  the  richest 
in  Europe.  What  then  shall  be  the  remedy  ?  for  that  a  remedy,  in  such 
dicomstances,  cannot  be  far  to  seek  seems  scarcely  questionable. 

IV. 

The  first  and  most  obvious  answer  is — ^Trust  to  the  voluntary 
efforts  of  the  wealthy.  If  the  rich  know  what  is  equally  their 
interest  and  their  duty  in  times  like  these  they  will  gladly  do  it. 
If  they  do  not  know  it,  or  do  not  heed  it,  teach  them,  appeal  to 
them,  convince  them,  entreat  them.  That  is  the  view  which  those 
of  us  who  have  advocated  the  cause  of  the  higher  instruction  in 
Scotland  have  hitherto  held  and  acted  on.  Nor  have  our  efforts 
been  wholly  unsuccessful  To  a  far  greater  extent  than  they  did 
twenty  years  ago,  the  wealthier  portion  of  our  fellow  countrymen 
now  recognise  their  duty  in  this  respect  both  to  others  and  them- 
selves, and  some  of  them  are  doing  it  in  a  manner  that  is  infinitely 
to  their  honour.  Bequests  to  the  extent  of  £60,000  have  flowed  into 
the  University  of  Edinburgh  alone  during  the  last  ten  years,  and 
the  tide  once  set,  will  probably  flow  far  more  bountifully  than  any 
former  experience  would  warrant  us  in  believing.  Far  be  it  from 
me  to  check  beneficence  in  what  is  surely  one  of  the  noblest  efforts 
it  can  propose  to  itself,  or  to  close  my  eyes  to  the  fact  that  thus,  and 
thus  only,  can  oiir  country  take  the  place  in  the  world  of  culture  to 
which  the  genius  and  perseverance  of  its  hardy  sons  really  entitle 
it  But  is  there  any  reasonable  prospect  that  this  exceptional  source 
of  supply  will  ever  be  adequate  to  the  ordinary  demand  ?  Like 
private  charity  private  munificence  flows  irregularly,  unequally,  in- 
adequately. Exceptional  individuals  will  give  bountifully,  but  they 
will  always  be  but  a  few,  and  their  liberality  will  meet  only  excep* 
tional  cases.  Studies  that  are  the  fashion  of  the  day,  or  which  com- 
mend themselves  to  interests  that  have  been  accidentally  a^/^kened^ 
miqrbethusprovided  for.  But  the  higher  education  of  a  whole  country^ 
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and  the  normal  machinery  by  which  alone  it  can  be  maintained  and 
advanced,  is  a  very  di&i4t  matter.  Private  munificence  has 
founded  chairs  of  Geology  and  Sanskrit  in  the  University  of  Edin- 
burgh, but  does  anything  that  has  yet  occurred  warrant  us  to 
expect,  or  even  hope,  that  it  will  bring,  and  keep,  the  ordinary 
resources  of  the  four  Universities,  whether  for  teaching  purposes  or 
for  the  prosecution  of  learned  and  scientific  labours,  together  with 
the  whole  secondary  school  system  of  Scotland,  up  to  the  point 
of  efficiency  which  the  exigencies  of  an  advancing  society 
demand,  and  the  resources,  material  and  spiritual,  of  a  progressive 
country  render  attainable  ?  And  that  surely  is  the  object 
which  we  must  set  before  us.  Private  munificence,  like  private 
charity,  has  functions  of  its  own  to  which  there  is  no  reason  to 
suppose  that  it  will  not  prove  fully  equal  The  endowment  of 
scholarships,  bursaries,  and  fellowships,  the  offering  of  prizes,  the 
adornment  of  learned  institutions  with  works  of  art  or  historical 
memorials,  even  the  foundation  of  new  chairs  in  institutions  in 
which  the  ordinary  teaching  staff  is  already  complete,  fall  fairly,  I 
think,  within  its  range.  All  these  objects  excite  the  interest  and 
call  forth  the  liberality  of  donors.  But  to  supplement  what  already 
exists :  to  supply  deficiencies  arising  from  a  fall  in  the  value  of 
money :  to  meet  additional  requirements  which  have  grown  up  from 
the  increase  of  population :  or  from  improvements  which  have  been 
made  in  the  oiganization  of  kindred  institutions  in  other  countries : 
are  objects  the  realization  of  which  I  fear  must  still  depend  on  the 
efforts  of  the  country  itself.  To  entrust  this  latter  class  of  objects 
to  private  munificence  is  simply  to  neglect  them ;  and  to  neglect 
them  is  like  sending  an  army  into  the  field  without  food  and  gun- 
powder. Besides,  is  not  self-help  the  first  duty  of  communities  as 
well  as  of  individuals  ?  and  would  there  not  be  something  degrading 
and  demoralizing  to  the  whole  of  us,  if  we  were  to  go  beting 
to  the  more  generous  members  of  the  commimity  for  the  ckdly 
bread  which  is  to  sustain  our  higher  life  ?  There  is  as  much  differ- 
ence between  receiving  gifts  and  legacies  for  learned  and  scientific 
purposes,  and  asking  for  normal  support  for  the  higher  instruction, 
as  there  is  between  receiving  a  haunch  of  venison  with  a  Mend's 
compliments,  and  asking  him  to  buy  you  a  leg  of  mutton  in  a 
butcher's  shop ! 

V. 

I  now  reach  the  consideration  of  the  scheme  which  it  is  my 
object  to  urge.  What  cannot  and  ought  not  to  be  effected  either  by 
voluntary  effort,  or  by  imperial  taxation,  must  be  effected,  if  at  all, 
by  local  taxation,  or,  in  other  words,  by  compulsory  assessment.  To 
a  compulsory  assessment  for  the.  higher  education,  covering  the  same 
area  of  population  over  which  the  assessment  for  the  lower  education 
is  levied,  the  objections,  though  not  so  great  as  to  imperial  taxation, 
would  probably  be  insuperable.  Even  though  limited  to  Scotland, 
the  lower  classes  would  object  to  it:  and  Members  of  Parliament  who, 
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with  the  exception  of  the  two  members  for  the  Universities,  now 
represent  the  interests  of  the  lower  classes  to  a  preponderating  ex- 
tent, wonld  resist  it.  Opposition  to  the  higher  instruction  would 
become  an  electioneering  cry,  and  aery  which  would  not  be  altogether 
destitute  of  reason.  Beasonable  or  unreasonable,  however,  he  must 
know  little  of  the  temper  of  the  present  time  who  doubts  either 
that  it  would  be  raised,  or  that  candidates  would  listen  to  it. 

But  when  the  country  taxes  or  assesses  itself,  it  by  no  means 
follows  that  it  taxes  or  assesses  itself  as  a  whole.  All  direct  taxes,  on 
the  contrary,  both  local  and  imperial,  are  partial  taxes,  and  yet  these 
are  taxes  imposed  mostly,  some  of  them, like  the  poor-rate,  wholly,  for 
the  benefit  of  those  who  do  not  pay  them.  If  there  be  an  object, 
then,  in  which,  though  an  object  to  the  community  as  a  whole,  a 
special  class  of  the  community  is  specially  interested,  there  is  surely 
nothing  novel  or  unreasonable  in  the  proposal  that  that  class  should 
pay  for  its  attainment.  Now,  the  support  of  the  higher  instruction 
is  an  object  in  which  the  higher  classes,  though  not  exclusively,  are 
no  doubt  specially  interested ;  and  as  it  is  an  object  which  can  be 
attained  in  no  other  way,  my  proposal  is  that  the  higher  classes,  in 
Scotland,  should  be  assessed  for  it,  just  as  the  whole  community  is 
assessed  for  the  lower  instruction.  By  the  higher  classes,  in  this 
connection,  I  mean,  of  course,  all  persons  in  such  circumstances  as 
to  be  able,  without  charitable  assistance,  to  avail  themselves  of  the 
higher  educational  institutions  of  Scotland.  All  arbitrary  lines, 
whether  of  taxation  or  representation,  necessarily  give  rise  to  some 
cases  of  individual  injustice,  but  such  cases,  in  the  present  instance, 
need  not  be  more  numerous  than  in  any  other.  Every  man  pos- 
sessed, we  shall  say,  of  £500  a  year,  ought  to  give  his  children,  or  some 
of  them,  the  benefit  of  a  higher  instruction  in  a  country  in  which  it 
is  cheap,  as  it  always  has  been,  and  I  trust  will  continue  to  be,  in 
Scotland.  Suppose  then  that  £500  a  year  were  fixed  upon  as  the  mini- 
mum taxable  income  for  the  higher  instruction,  very  few  I  think 
could,  and  what  is  more  to  the  purpose,  very  few  I  do  believe  would, 
complain  of  being  made  to  pay  for  a  benefit  which  they  did  not 
share.  Grumbling,  of  course,  we  should  have,  just  as  we  have  the 
east  wind ;  but  in  general  by  reasonable  men — who  in  the  long  run 
it  is  to  be  hoped  are  ruling  men — the  quid  pro  quo,  I  am  persuaded, 
would  be  regarded  as  sufficient. 

VL 

Let  us  try  whether,  in  a  very  rough  and  general  way,  we  can 
guess  at  the  sum  which  might  possibly  be  requisite.  We  have  al- 
ready four  Universities,  corresponding  to  the  four  portions  into 
which  Scotland  naturally  divides  itself,  and  we  have  a  Burgh  School 
in  each  county.  Very  few  new  institutions,  I  think,  would  be  requi- 
site, and,  where  they  were,  exceptional  local  effort,  either  public  or  pri- 
vate, might  be  left  to  supply  them.  The  general  organization  then 
is  t^7  to  our  handa    All  that  we  have  to  do  is  to  see  that  it  shall 
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grow  to  a  stature  corresponding  to  the  present  demands  which  the 
community  makes  on  it.  As  regards  the  Burgh  Schools  scarcely 
anything  else  is  needed  to  bring  them  up  to  the  requisite  state  of 
efficiency  except  an  increase  to  the  salaries  and  other  emoluments 
of  the  masters.  Offer  sufficient  wages,  and  there  will  be  no  want  of 
workmen  in  a  country  Kke  this;  and  the  workmen  secured  the 
work  will  be  done.  Place  an  educated  gentleman,  at  the  head  of 
each  school,  with  a  salary,  in  the  smaller  towns  of  say  £300,  and  in 
the  larger  of  from  £500  to  £700  a  year ;  give  him  a  good 
house  to  live  in,  and  permit  and  encourage  him  to  take  boarders : 
treat  the  inferior  masters  with  coiresponding  UbemUty,  make  the 
possession  of  University  degrees  a  sine  qua  non  to  the  appointment 
of  all  of  them,  except  those  whose  functions  are  of  a  very  subordinate 
character :  establish  a  system  of  strict  inspection  by  Government 
or  University  officers,  and  impose  an  entrance  examination  at  the 
gates  of  the  Universities,  and  the  thing  will  be  done. 

There  are  thirty-three  counties  in  Scotland.  In  the  smaller  ones 
an  addition  of  £1000  a  year  to  the  existing  emoluments  woiild  be  am- 
ply sufficient.  Where  the  great  towns  exist  more  would  be  requisite ; 
but,  if  we  put  the  who|e  sum  at  £50,000,  thereby  leaving  £17,000 
over  for  the  latter  purpose,  we  should  probably  attain  everything 
that  can  be  reasonably  desired. 

Then  there  are  the  four  Universities,  presenting,  like  the  schools, 
in  very  tolerable  completeness  the  skeleton  of  the  institutions  which 
we  demand.  But,  like  the  schools,  they  are  in  a  condition  of  semi- 
starvation,  and  it  is  just  as  unlikely  that  their  ordinary  require- 
ments will,  and  just  as  unseemly  that  they  should,  be  met  by  private 
munificence.  There  is  one  circumstance,  which,  to  a  certain  extent, 
conceals  this  state  of  matters  from  pubUc  view,  but  which  it  is  quite 
indispensable  to  a  just  appreciation  of  the  true  position  should  be 
brought  to  light  Chairs  in  the  Scotch  Universities,  from  a  variety  of 
causes,have  been,  and  I  hope  always  will  continue  to  be,  objects  of  am- 
bition. Unlike  the  schools,  men  of  good  social  position  can  conse- 
quentlyalways  be  got  to  accept  them,and  asit  requiressomeamountof 
special  qualification  to  render  their  tenure  possible  in  the  face  of  the 
abler  students  who  annually  come  up,  they  can  scarcely  fail  to  be 
respectably  filled.  On  their  present  footing  there  is,  I  admit,  no  risk 
of  their  either  standing  vacant  or  of  their  being  filled  by  men  who  are 
not  decently  equal  to  the  duties  they  impose.  But,  if  the  question  be 
whether  the  best  men  in  the  whole  community,  or  those  who,  in  more 
favourable  circumstances,  would  become  the  best,  are  obtained,  or 
obtainable  for  them,  with  their  present  emoluments,  I  must  reply  in 
the  negative.  A  very  large  number  of  the  chairs,  as"  matters  stand, 
are  maintained  by  the  professors,  and  not  the  professors  by  the 
chairs.  When  a  chair  falls  vacant  the  real,  though  not  perhaps  the 
apparent  question,  which  is  put  to  the  patrons — be  they  who  they 
may — is  not,  Who  is  the  best  man  for  the  chair?  but  Who  is  the 
best  man  of  those  who  can  afford  to  accept  the  chair?  The  sphere  of 
choice,  which  ought  to  range  over  the  whole  community,  nay,  I 
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think,  ought  to  go  beyond  it,  is  thus  limited,  at  the  outset,  to  those 
who,  from  other  sources,  possess  the  means  of  supplementing  the 
emoluments  which  the  office  ought  to  supply.  The  choice  of  the 
patrons  lies,  in  short,  between  men  of  private  means,  and  men  who 
hold  other  offices,  or  exercise  other  avocations.  In  the  practical 
chaiTS  the  latter  alternative  may  sometimes  o£fer  a  satisfactory  solu- 
tion. Many  of  the  medical  chairs  are,  no  doubt,  admirably  filled 
by  men  in  this  position.  But  successful  practitioners  will  not  accept 
the  theoretical  chairs,  or  the  learned  chairs;  and  they  would  be 
useless  in  them  if  they  did,  because  they  could  not  possibly  devote 
to  them  the  time  which  they  require.  The  choice  for  them,  then, 
in  so  far  as  they  are  not  self-supporting,  is  limited  to  wealthy  men, 
and  to  men  holding  sinecures,  and  as  sinecures  no  longer  belong  to 
our  age,  it  is  practically,  for  the  future,  limited  to  wealthy  men. 
The  limitation  is  one  which  is  so  little  in  accordance  with  the  spirit 
of  our  time,  that  any  arrangement  which  involves  it  may  be 
dismissed. 

Bat  by  way  of  meeting  the  argument  it  may  be  said — Why  don't 
professors  live  more  simply,  and  content  themselves  with  the  pro- 
visions which  are  made  for  themf  German  professors,  of  world- 
wide reputation,  often  live  on  less ;  though  not  so  often  as  is  com- 
monly supposed. 

I  here  come  upon  delicate  ground ;  but  as  the  subject  is  one  whicK 
is  not  likely  ever  to  affect  me  personally,  and  with  which  I  cannot 
affect  to  be  unacquainted,  perhaps  I  may  as  well  discuss  it  as  another. 
The  answer  is,  that  men  must,  or  at  any  rate  men  will,  conform  to  the 
habits  and  traditions  of  the  country  in  which  they  live.  It  is  quite 
true  that  no  man  who  is  worthy  of  a  chair  will  shrink  from  very 
considerable  pecuniary  sacrifices  for  the  sake  gf  it.  But,  where  the 
interests  of  others  are,  or  may  be,  involved,  there  are  limits  to  the 
sacrifice  which  he  is  at  liberty  to  maka  If  the  minimum  which  it 
is  usual  for  a  married  professor — and  at  present  there  is  only  one 
bachelor  professor  in  the  University  of  Edinbui-gh — to  spend,  be 
£1000  a  year,  very  few  men  will  feel  entitled  to  become  candidates  for 
a  chair  unless  they  see  their  way  to  spending  that  sum ;  and  unless  the 
chair  supplies  it,  you  must  choose  your  man  from  the  number  of 
those  who  can  spend  it,  or  supplement  it,  otherwise.  Every  £100  less 
deprived  you  of  a  candidate,  and  it  may  be  of  the  best  candidate  in 
your  possible  leet.  You  cannot  force  men  to  buy  luxuries ;  and  if 
any  man  doubts  that  our  chairs,  on  their  present  footing,  are  regarded 
more  or  less  in  this  light,  let  him  ascertain  the  circumstances,  not 
only  of  those  who  hold  them,  but  of  those  who  have  been  candidates 
for  them  in  rfecent  years.  It  is  by  way  of  meeting  this  evil,  to  a 
certain  extent,  that  the  present  monopoly  of  teaching  is  maintained. 
The  arrangement  is  an  exceedingly  bad  one,  not  only  because  it  occa- 
sionally deprives  students  of  the  opportunity  of  obtaining  better  in- 
struction than  that  which  the  University,  for  the  time  being, 
affords,  but  because  it  deprives  the  professoriate  of  the  only  source 


120  HOW  TO  PROVIDE  FOB  THE 

• 

from  which  its  ranks,  in  general,  can  be  satisfactorily  recruited. 
Unless  we  are  to  have  a  graduation  of  ranks  in  the  professoriate 
itself  like  that  which  exists  in  Germany,  an  efficient  extra-mural 
school  ought  to  be  encouraged  and  fostered  by  open  teaching  in  aU 
the  faculties.  It  is  the  only  form  in  which  an  ultimate  career  can 
be  opened  to  young  men  in  the  present  condition  of  society  amongst 
us,  and  it  is  the  want  of  this  terminus  ad  quern,  and  not  the  difficul- 
ties of  the  journey,  that  drives  them  into  the  practical  professions, 
and  leaves  the  learned  vineyard  empty.  No  number  of  bursaries, 
scholarships,  or  so-called  fellowships,  terminable  after  two  or  three 
years,  will  ever  convert  Scotland  into  a  learned  country.  Scotchmen 
are  far  too  "  canny  "  not  to  look  beyond  three-and-twenty  !  They 
know  well  enough  that  it  is  at  thirty,  and  not  at  twenty,  still  less 
at  seventeen,  that  the  battle  of  life  really  begins ;  and  unless  learn- 
ing can  hold  out  some  substantial  and  permanent  prizes  to  them 
then,  they  will  enlist,  as  heretofore,  under  other  banners. 

With  good  endowments  there  would  not  be  the  slightest  hardship 
in  exposing  even  the  existing  professors  to  open  competition,  and 
none  of  them  who  were  of  any  value,  I  am  sure,  would  object  to  it. 
But  on  the  footing  on  which  many  chairs  at  present  stand,  if  open 
teaching  were  declared,  their  holders  would  apply  for  their  retiring 
allowances,  and  no  suitable  successors  would  be  found  for  them. 
Nor  would  such  an  arrangement  be  of  any  material  benefit  to  the 
extra-mural  school,  the  success  of  which  is  mainly  dependent  on  the 
inducement  to  enter  its  ranks  which  the  slender  prospect  of  ulti- 
mately obtaining  a  protected  chair  at  present  affords.  Even  if  the 
appointments  to  the  chairs  were  made  exclusively  from  the  ranks  of 
extra-mural  teachers,  they  would  not  tempt  the  abler  class  of  young 
men  to  adopt  a  course  of  life  which,  in  the  medical  profession  partially, 
and  in  the  legal  profession  wholly,  involves  an  abandonment  of 
their  professional  prospects ;  and  to  confine  the  chairs  to  them,  or  to 
any  particular  class  of  persons  whatever,  is  now,  and  must  always  be 
impossible.  Lastly,  the  professors,  though  constituting  the  chief 
body  of  the  fighting  crew,  are  not  the  whole  of  it  The  librarians, 
particularly  the  imder-librarians,  are  miserably  paid.  I  have  been 
on  the  Library  Committee  of  the  University  of  Edinburgh  for  many 
years,  and  I  am  absolutely  ashamed  to  think  of  the  remuneration 
which  we  give  to  accomplished  and  meritorious  men.  For  these,  and 
many  other  purposes  which  are  not  likely  to  'enlist  the  interest  of 
private  donors,  money  is  wanted  by  the  Universities.  Without  en- 
tering into  calculations  which  would  be  tedious  and  needless  at  the 
present  stage  of  the  inquiry,  it  is  impossible  to  state  any  positive 
sum,  but  1  should  say  that  about  as  much  as  I  have  named  for  the 
higher  schools  might  be  expended  on  the  Universities,  with  great 
profit  to  the  whole  community. 

Nor  are  the  Universities  and  the  Schools  the  only  uigans  through 
which  the  higher  instruction  is  fed.  The  Advocates'  Library  pos- 
sesses all  the  elements  of  a  great  national  institution.  More  than  the 
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skeleton  is  there.  But  though  more  than  the  skeleton,  it  is  hy  no 
means  the  corporation  which  we  desiderate;  and  every  educated 
man  in  Scotland  goes  mourning  and  grieving  for  the  want  of  what, 
with  due  combination,  we  should  probably  have  for  sixpence  a-head. 
I  cannot  believe  that  people  will  continue  to  deprive  themselves  of 
things  which  they  might  obtain  on  such  easy  terms ;  and  therefore 
I  cannot  think  that  the  scheme  of  supporting  the  higher  instruction, 
by  assessment,  if  propounded  by  those  to  whom  they  are  accus- 
tomed to  listen,  would  prove  unacceptable  to  the  public. 

vn. 

The  functions  discharged  by  the  School  Boards  in  reference  to  the 
lower  instruction  might,  in  the  case  of  the  higher  instruction,  with 
great  advantage,  I  think,  be  confided  to  the  Courts  of  the  four  Univer- 
sities, strengthened  perhaps  by  a  certain  number  of  representatives 
elected  by  the  ratepayers.  These  Courts,  by  obtaining  a  wider 
range  of  usefulness,  would  grow  in  dignity  and  importance,  they 
would  take  a  more  serious  view  of  their  duties,  and  would 
thus  become  better  suited  than  they  are  for  the  discharge  even  of 
their  present  function  of  reviewing  the  decisions  of  their  respective 
senates.  Their  labours  would,  of  course,  be  greatly  increased,  and 
some  of  their  members  might  require  to  be  paid.  But  the  Principals, 
who  at  present  have  no  stated  occupations,  with  the  aid  of  paid 
secretaries,  would  probably  be  able  to  undertake  the  heaviest  part 
of  the  work,  in  consideration  of  which  they  would,  of  course,  obtain 
positions  both  of  enhanced  social  importance  and  increased  emolu- 
ment. 

Each  Court,  with  its  corresponding  district,  ought  to  be  entirely 
independent  of  the  others.  The  utter  failure  of  the  centralized  sys- 
tem in  the  so-called  University  of  France,  in  comparison  with  the 
local  system  in  the  old  French  Universities,  in  the  Universities 
of  Germany,  and  of  this  country,  is  so  generally  recognised,  as  I 
trust  to  form  a  final  answer  to  aU  schemes  of  centralization  for  the 
future.  But  even  if  the  general  answer  were  less  complete  than  it 
is,  no  one  who  knows  anything  of  the  special  circumstances  of  Scot- 
land can  doubt  for  a  moment  either  the  advantages  or  the  necessity 
of  maintaining,  here  at  any  rate,  the  local  system  in  its  integrity.  It 
is  said  that  Mr.  Gladstone  was  at  one  time  smitten  with  the  attrac- 
tions of  a  symmetrical  system  of  examination  for  the  whole  of  Scot- 
land, if  not  for  the  whole  kingdom.  If  he  still  cherishes  such  an 
idea  it  will  be  dispelled,  I  am  sure,  if  he  will  reflect  on  the  jealousy 
that  would  spring  up  in  Glasgow  alone,  if  it  were  placed,  as  it 
necessarily  would  be,  under  the  direction  of  a  board  which  had  its 
local  situation  in  Edinburgh !  Nor  would  the  jealousy  be  unreason- 
abla  The  University  of  Glasgow  is  more  ancient,  is  almost  as 
completely  organized  as  that  of  Edinburgh,  and  is  far  better  ac- 
quainted with  the  educational  requirements  of  the  Western  district  of 
Scotland  than  either  the  University  of  Edinburgh  or  any  central 
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board  there  situated  ever  could  be.  Besides,  it  is  supported  by  an 
amount  of  local  syinpathy  and  liberality  which  never  could  be  ex- 
tended to,  or  reciprocated  by,  any  other  district.  Take  as  an  example 
the  munificent  subscriptions  for  the  erection  of  its  glorious  new 
University  Buildings.  The  case  of  Aberdeen  is  closely  analogous ; 
whilst  St.  Andrews  possesses  historoial  claims  to  reverence  which 
none  of  them  can  rival  and  which  it  would  be  in  the  highest  degree 
imfair  and  unwise  to  overlook.  It  is  to  competition  and  Mendly 
rivahy  between  the  separate  Universities  and  separate  school  dis- 
tricts of  Scotland,  and  not  to  their  amalgamation  and  joint  action, 
that  we  must  trust  for  raising  the  standard  of  examinations,  and  the 
consequent  value  of  Scotch  degrees — ^in  so  far  at  least  as  their 
depreciation  arises  from  their  character,  and  not  from  the  insignificant 
results  to  which  they  lead.  The  want  of  learned  appointments  is  the 
real  cause  of  the  slight  esteem  in  which  they  are  held.  Let  their 
value  be  raised  in  this  respect,  and  I  am  grievously  mistaken  if  they 
do  not  soon  rival  the  best  honour-degrees,  as  they  are  already  surpass 
the  best  pass-degrees,  either  at  Oxford  or  Cambridge. 

James  Lorimeb. 
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SCOTLAND. 

By  DAVID  CBICHTON,  Esq.,  Advocatk. 
{CorUinued  fromp<ige  75.) 

II.  Municipal  Election. 

The  Act  applies  to  Royal  and  Parliamentary  burghs  and  places 
which  have  adopted  the  Police  Act  of  1850  or  the  Police  and  Im- 
provement Act  of  1862.  Municipal  election  is  defined  to  mean  an 
election  of  any  person  to  serve  the  office  of  councillor  or  commis- 
sioner of  any  municipal  borough,  or  of  any  ward  or  district  of  any 
municipal  borough;  which  is  defined  to  mean  any  place  for  the 
time  being  subject  to  the  Municipal  Corporation  Acts,  or  any  of 
them;  which  are  the  Acts  3  &  4  WilL  IV.  c.  76;  3  &  4  WHL  IV. 
c.  77 ;  13  &  14  Vict.  c.  33 ;  the  General  Police  and  Improvement 
(Scotland)  Act,  and  any  Acts  amending  the  same. 

The  principal  alterations  which  the  Act  makes  are  these :  The 
alteration  in  the  mode  of  taking  the  poll ;  and  the  assimilation  of 
aU  municipal  elections  to  municipal  elections  in  Edinburgh,  and  the 
other  roysd  burghs  specified  in  Schedule  C  to  the  Act  3  &  4  WilL 
4,  c.  76. 

Section  20  provides  that  "  the  poll  at  every  contested  anunicipal 
election  shall,  so  far  as  circumstances  admit,  be  conducted  in  the 
manner  in  which  the  poll  is  by  this  Act  directed  to  be  conducted 
at  a  contested  parliamentary  election,"  and  that  such  provisions  of 
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the  Act  as  "  relate  to  or  are  concerned  with  a  poll  at  a  parliamentary 
election,  shall  apply  to  a  poll  at  a  contested  municipal  election." 
There  are  some  exceptions,  of  which  the  chief  are :  The  returning 
officer's  right  to  vote  in  case  of  an  equality  of  votes ;  the  compulsory 
use  of  a  room  for  taking  the  poll ;  and  the  return  to  the  Clerk  of 
the  Crown  in  Chancery.  At  the  end  of  the  section  it  is  provided 
that  "  a  municipal  election  shall,  except  in  so  far  as  relates  to  the 
taking  of  tli^  polly  be  conducted  in  the  manner  in  which  it  would 
have  been  conducted  if  this  Act  had  not  passed"  (s.  20).  The  be- 
ginning and  the  end  of  this  section  are  not  consistent  A  provision 
as  to  notice  of  the  poll,  or  as  to  the  declaration  of  the  poll,  is  a 
provision  which  "  relates  to,"  or  is  "  concerned  with,"  the  poll ;  but 
it  is  not  a  provision  which  "  relates  to  the  taking  of  the  poll"  The 
provision  at  the  end  of  the  section  being  the  last,  and  being  more 
precise  and  distinct  than  that  at  the  beginning,  must  be  taken  to 
be  the  ruling  one.  Yet  if  it  were  intended  that  a  municipal  election 
should  be  conducted  as  formerly,  except  as  regards  the  "  taking  of 
the  poll,"  it  was  surely  not  necessary  to  mention  expressly  that  no 
return  is  to  be  made,  as  in  parliamentary  elections. 

As  the  Ballot  Act,  while  assimilating  municipal  to  parliamentary 
elections,  has  limited  this  assimilation,  it  will  be  useful  to  point 
out  what  alterations  are  made,  and  what  are  the  principal  points  of 
difference  which  remain  between  parliamentary  and  municipal  elec- 
tions ;  and,  in  doing  so,  we  shall  follow  the  order  adopted  in  treating 
of  parliamentaiy  elections.  In  this  part  of  the  subject  we  treat 
only  of  elections  in  the  burghs  specified  in  Schedule  C,  which  are 
to  form  the  model  according  to  which  all  other  municipal  elections 
are  to  be  conducted  henceforth. 

If  section  20  stood  alone,  it  would  be  perfectly  clear  that  the 
rules  as  to  nomination  of  candidates  in  municipal  elections  remain 
imaltered.  But  in  the  second  schedule  it  is  provided  that  "  the 
form  of  nomination  paper  in  a  municipal  election  shall,  as  nearly 
as  circumstances  admit,  be  the  same  as  in  the  case  of  a  parlia- 
mentary election."  Now,  the  form  of  nomination  paper  to  which 
this  note  is  appended,  in  accordance  with  the  requirements  of  the 
Act,  contains  a  great  deal  more  than  is  requisite  under  the  Muni- 
cipsd  Election  Acts.  In  parliamentary  elections,  the  nomination 
paper  requires  to  be  subscribed  by  eight  electors,  in  addition  to 
the  proposer  and  seconder.  Under  the  Municipal  Elections 
Amendment  (Scotland)  Act  of  1868,  only  a  proposer  and  seconder 
are  required.  In  parliamentary  elections,  the  nomination  paper 
contains  the  names,  abode,  rank,  profession  or  calling  of  the  can- 
didates. Under  the  Municipal  Elections  Amendment  Act  of  1868, 
only  the  name  and  abode  of  the  candidate  require  to  be  stated. 
Considering  the  provision  that,  except  as  regards  the  taking  of  the 
poll,  municipal  elections  shall  be  conducted  as  formerly,  and  that 
the  requirement  in  Schedule  II.  concerns  merely  the  form  of  nomi- 
nation paper,  it  seems  quite  clear  that  the  assent  of  eight  electors 
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is  not  required  in  municipal  elections,  and  that  tlie  nomination  paper 
need  not  contain  anything  not  required  by  the  previous  Acts ;  but 
that  anything  that  is  required  must  be  stated  in  iheform  provided 
by  the  Ballot  Act  By  Eule  22  of  the  Ballot  Act,  the  ballot  paper 
contains  a  list  of  the  candidates,  described  as  in  their  nomination 
papers.  The  ballot  papers  in  municipal  elections  will  difiTer  from 
ballot  papers  in  parliamentary  elections,  in  not  containing  the 
description  of  the  rank,  calling,  or  profession  of  the  candidates. 
In  municipal  elections,  the  Town-Clerk  is  the  oflBcial  to  whom  the 
nomination  papers  are  delivered,  and  who  gives  the  notices  of  the 
pei*sons  nominated,  and  not  the  returning  ofSlcer,  as  in  the  case  of 
parliamentary  elections  (Municipal  Elections  Amendment  (Scotland) 
Act,  1868, 3.  9).  As  regards  municipal  elections, "  returning  officer" 
means  the  provost  or  chief  magistrate  of  a  municipal  borough,  or 
other  officer  who  presides  at  such  elections  (ss.  20, 22).^  In  parlia- 
mentary elections  the  nomination  paper  must  be  delivered  by  the 
candidate  himself,  his  proposer  or  seconder;  in  municipal  elections 
it  may  be  delivered  by  any  person.  There  is  no  provision  in  the 
Municipal  Election  Acts  for  withdrawal  of  a  candidate,  or  for 
countermand  of  a  poll. 

By  the  Act  3  &  4  Will.  IV.  c.  76,  s.  9,  power  is  given  to  the 
town-clerk  to  appoint  polling  places  and  booths,  or  divisions  at 
each  polling-place ;  and  by  the  Act  31  &  32  Vict.  c.  108,  ss.  16, 
17,  where  more  than  one  polling-place  or  compartment  is  required 
in  a  ward,  he  is  to  provide  such  additional  number  as  may  be 
necessary.  The  Ballot  Act  makes  an  alteration  here.  The  provost 
or  chief  magistrate  is  to  provide  everything  which  in  the  case  of 
a  parliamentary  election  is  required  to  be  provided  by  the  return- 
ing officer  for  the  purpose  of  a  poll  (s.  20  [3]),  and  in  the  case  of 
a  parliamentary  election,  the  returning  officer  is  to  provide  nomi- 
nation papers,  polling-stations,  &c.  (s.  8).  Where  a  parliamentary 
•borough  and  a  municipal  borough  occupy  the  whole  or  part  of  the 
same  area,  the  ballot-boxes  and  fittings  for  polling-stations  pro- 
vided for  the  parliamentary  borough  may  be  used  free  of  charge 
for  the  municipal  borough,  and  vice  versa  (s.  14).  The  provision  of 
the  Act,  as  to  the  compulsory  use  of  a  room  for  taking  the  poll, 
does  not  apply  in  the  case  of  a  municipal  election  (s.  20  [7]).  The 
Act  does  not  alter  the  day  of  the  poll  (R  64).  Nothing  in  the  Act 
is  to  authorize  the  appointment  of  agents  of  a  candidate ;  but  if  an 
agent  is  appointed,  and  notice  in  writing  of  such  appointment  is 
given  to  the  returning  officer,  the  provisions  of  the  Act  apply  to  such 
agent  (s.  20  [6]).  He  will  therefore  require  to  take  the  declaration 
of  secrecy.  In  parliamentary  elections  the  presiding  officers  do 
not  require  to  have  any  special  qualifications.  But  in  municipal 
elections,  before  the  Ballot  Act,  the  officers  corresponding  to  pre- 

^  Where  a  borough  happens  to  be  without  a  legal  council,  and  is  under  the  admini- 
stration of  managers,  the  returning  officer  will  be  a  manager,  appointed  by  the  Sheriff, 
to  conduct  the  election  of  councillors  (31  &  32  Vict  c.  108,  s.  13). 
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siding  officers  required  to  be  Advocates,  Writers  to  the  Signet, 
Solicitors  before  the  Supreme  Court,  or  Procurators  in  the  Inferior 
Courts,  of  not  less  than  three  years  standing  (3  &  4  Will.  IV.  c.  76, 
8.  8) ;  and  the  Ballot  Act  does  not  seem  to  remove  this  necessity  of 
having  this  qualification.  While  it  repeals  part  of  the  section  in 
question,  it  leaves  this  part  intact 

Under  the  old  system,  the  provost  or  chief  magistrate,  on  the 
next  lawful  day  after  receiving  the  poll-books,  between  the  hours 
of  twelve  and  two,  opened  the  poll  books,  cast  up  the  votes,  and 
declared  on  whom  the  election  had  fallen  (3  &  4  Will.  IV.  c.  76,  s.  10). 
In  parliamentary  elections,  under  the  Ballot  Act,  the  returning 
officer,  *'  as  soon  as  practicable  after  the  close  of  the  poll,"  proceed^ 
to  count  the  votes,  and  "  forthwith  "  declares  on  whom  the  election 
has  fallen  (R  32,  s.  2).  Do  the  provisions  of  the  Act  as  to  count- 
ing the  votes  apply  in  the  case  of  a  municipal  election  ?  As  we 
have  seen,  a  municipal  election  is  to  be  conducted  as  before,  except 
in  80  far  as  relates  to  the  taking  of  the  polL  Now  the  taking  of 
the  poll  and  the  casting  up  or  counting  of  the  votes  are  quite 
distinct  operations,  and  both  in  the  Ballot  Act  and  the  previous 
election  Acts  they  are  spoken  of  as  separate.  No  doubt  section  10 
of  the  Act  3  &  4  Will  IV.  c.  76,  is  repealed  "  so  far  as  it  relates  to 
poll-books ; "  but  this  does  not  necessarily  carry  with  it  the  repeal  of 
that  part  wliich  relates  to  counting  the  votes,  a  thing  which  requires 
to  be  done  whether  the  election  is  conducted  by  poll-books  or  by 
ballot  papera  On  the  other  hand,  the  Ballot  Act  repeals  all 
enactments  inconsistent  with  it  (s.  32),  and  it  would  not  be  con- 
sistent with  the  Act  to  count  the  votes  without  the  precautions 
provided  for  ensuring  secrecy;  and  in  the  provisions  for  the  cus- 
tody and  inspection  of  election  documents,  it  seems  taken  for 
granted  that  the  proceedings  after  the  poll  and  before  the  transmis- 
sion of  these  documents  have  been  the  same  as  in  parliamentary 
elections;  and  that  being  so  it  may  fairly  be  argued  that  the  time 
for  these  proceedings  should  also  be  the  sama 

In  case  of  an  equality  of  votes,  the  returning  officer  has  not  a 
casting  vote  (s.  20  [7]).  He  makes  a  double  return,  and  a  new 
election  takes  place  (3  &  4  Will.  IV.  c  76,  s.  10). 

The  definition  of,  and  the  penalty  attached  to,  personation  are 
the  same  in  municipal  as  in  parliamentary  elections  (s.  24). 

The  ballot  papers  and  other  election  documents,  instead  of  being 
transmitted  to  the  sheriff-clerk  of  the  county,  as  in  the  case  of  a 
parliamentary  election,  are  delivered  to  the  town-clerk  of  the 
borough,  and  are  kept  by  him  among  the  records  of  the  borough, 
subject  as  r^ards  their  custody  and  destruction  to  the  directions 
of  the  town  council  (R.  38,  64).  '  No  person  is  allowed  to  inspect 
the  rejected  ballot  papers  in  the  Town  Clerk's  possession,  except 
under  order  of  the  Sheriff  Court  having  jurisdiction  in  the  borough, 
or  of  any  tribunal  in  which  a  municipal  election  is  questioned. 
No  person  is  allowed,  except  by  order  of  the  Sheriflf  Court,  or  of  a 
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tribunal  in  which  a  municipal  election  is  questioned,  to  open  the 
sealed  packet  of  counterfoils,  or  inspect  the  counted  ballot  papers 
in  the  town-clerk's  possession.  An  appeal  froin  the  Sheriff  Court 
may  be  had  in  like  manner  as  in  other  cases  in  such  Court.  The 
regulations  for  the  inspection  of  documents  (i.c,  apparently,  docu- 
ments other  than  ballot  papers  and  Qounterfoils)  are  to  be  pre- 
scribed by  the  council  of  the  borough,  with  consent  of  one  of  Her 
Majesty's  principal  Secretaries  of  State  (R  40,  41,  42,  64). 

The  Act  is  to  apply  to  "  any  parliamentary  or  municipal  elec- 
tion "  which  may  be  held  after  the  passing  of  the  Act  (s.  30). 
Does  it  apply  to,  and  must  the  vote  be  taken  by  ballot  in  elections 
other  than  the  ordinary  annual  elections?  The  abstract  of  the  Act 
for  the  information  of  returning  officers  issued  by  the  Lord  Advo- 
cate, states  that  "  every  election,  whether  parliamentary  or  muni- 
cipsd,  although  only  to  supply  a  cclsuoI  vacancy^*  must  be  conducted 
in  accordance  with  the  provisions  of  the  Ballot  Act.  Now,  casual 
vacancies  ai*6  of  two  kinds.  If  there  is  an  equality  of  votes,  aud 
consequently  a  double  return,  or  if  a  candidate  is  elected  for  more 
than  one  ward,  or  if  a  candidate  declines  or  fails  to  accept  office, 
the  returning  officer  orders  a  new  election  (3  &  4  WilL  IV.  c.  76, 
8.  10) ;  or  if  an  election  has  been  found  nidi,  the  Court  of  Session, 
on  the  application  of  an  elector,  grants  warrant  for  a  new  election 
(16  Vict.  c.  26,  s.  1).  In  these  cases  the  elections  pixxjeed  as  in  the 
case  of  the  annual  elections.  The  Act  clearly  applies  to  them.  But 
if  during  the  year  a  councillor  dies,  or  becomes  disabled,  or  resigns, 
a  new  election  is  not  ordered,  but  the  vacancy  is  filled  up  ad  interim 
by  the  remaining  members  of  council  In  such  a  case,  we  think 
the  Ballot  Act  does  not  apply.  Its  provisions  as  to  polling-booths, 
the  number  of  electors  for  whom  compartments  are  to  be  provided, 
&c.,  clearly  point  to  elections  by  the  electors  on  the  register. 

The  other  great  alteration  made  by  the  Act,  is  the  assimilation 
of  all  municipal  elections  to  municipal  elections  in  the  burghs  con- 
tained in  Schedule  C  to  the  Act  3  &  4  WilL  IV.  c.  76.  "  AU  muni- 
cipal  elections  shall  be  conducted  in  the  same  manner  in  all  respects 
in  which  elections  of  councillors  in"  these  royal  burghs  "  are  directed 
to  be  conducted  by  the  Acts  in  force  at  the  time  of  the  passing  of 
this  Act"  (s.  22).  The  alteration  made  here  is  more  extensive  than 
that  made  by  section  20 ;  not  being  confined  to  "  the  taking  of  the 
poll." 

The  burghs  in  Schediile  C  were  all  divided  into  warda  But 
many  royal  and  parliamentary  burghs  were  not  so  divided,  and  in 
these  a  different  mode  of  election  was  followed.  The  electors  met 
in  the  town-hall,  and  each  voter  gave  in  to  the  town-clerk  a  list  of 
the  candidates  for  whom  he  wished  to  vote,  signed  by  himself 
(3  &  4  WilL  IV.  c.  76,  s.  11 ;  3  &  4  WilL  IV.  c.  77,  s.  4;  33  &  34 
Vict.  c.  92,  s.  8).  But  the  Ballot  Act  repeals  these  sections  of  the 
two  first-mentioned  Acts,  so  far  as  they  relate  to  voting  by  lists. 
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and  the  elections  in  these  burghs  will  now  be  conducted  as  in 
other  burghs. 

It  is  in  the  case  of  places  made  burghs  under  the  Police  Acts 
of  1850  and  1862,  that  the  greatest  alterations  have  been  made  by 
section  22 ;  and  questions  of  great  nicety  and  difficulty  arise  as  to 
the  efifect  of  the  section.  Under  the  Act  of  1862,  the  chief  or 
senior  magistrate,  if  the  place  were  a  royal  or  parliamentary  burgh, 
or,  if  it  were  not,  the  Sheriff,  convened  a  meeting  of 'the  house- 
holders for  the  election  of  commissioners,  of  which  meeting  such 
magistrate  or  Sheriff  was  preses.  If  the  burgh  were  divided  into 
wards,  the  magistrates  convened  a  meeting  of  the  householders  who 
elected  the  preses  of  the  meeting.  A  poll  was  allowed  by  the 
magistrate  or  Sheriff  on  the  demand  in  writing  of  seven  house- 
holders present  at  such  meeting  (s.  46,  47).  The  Ballot  Act  alters 
this.  The  nomination  and  subsequent  procedure  will  be  conducted 
as  in  other  burghs.  The  clerk  to  the  commissioners,  and  not  the 
magistrate  or  Sheriff,  will  give  notice  of  the  electioa  The  Sheriff 
will  cease  to  preside  over  the  elections,  except,  of  course,  where  the 
election  is  a  first  election  of  commissioners,  in  places  not  royal  or 
parliamentary  burghs,  and  where  consequently  there  is  no  senior 
magistrate  to  preside.  The  Act  does  not  expressly  give  power  to 
the  Sheriff  in  such  cases  to  provide  ballot-boxes,  &c.  In  giving 
that  power,  it  does  not  say  "  the  returning  officer,"  or  "  the  mayor 
or  other  officer  who  presides  at  municipal  elections,"  but  merely 
"  the  mayor/'  which  means  in  Scotland  the  provost  or  other  chief 
magistrate  of  a  borough  (ss.  20,  22). 

In  the  burghs  mentioned  in  Schedule  C  the  annual  election  of 
councillors  takes  place  on  the  first  Tuesday  of  November.  Under 
the  Police  and  Improvement  Acts  the  annual  election  of  commis- 
sioners in  each  burgh  was  regulated  by  the  date  of  the  first  election. 
Now  it  is  clear  that  the  provision  in  section  22,  which  relates  to  the 
manner  in  which  elections  shall  be  conducted,  does  not  alter  the 
time  of  the  election.  But  a  difficulty  arises  here ;  for  the  provisions 
of  the  Municipal  Acts  as  to  nomination  now  apply  to  all  boroughs ; 
and  one  of  these  provisions  is  that  the  candidates  must  be  nomi- 
nated on  the  Thursday,  and  notice  of  such  nomination  must  be 
given  by  the  town-clerk  not  later  than  the  Friday  inimediately 
preceding  the  election,  which  is  on  the  Tuesday.  If  an  election  of 
police  commissioners  happen  on  Friday,  would  it  be  sufficient  to 
nominate  on  the  previous  day  or  would  it  be  necessary  to  nominate 
on  the  Thursday  in  the  previous  week,  in  order  that  the  clerk  to 
the  commissioners  may  give  public  notice  on  or  before  the  Friday 
immediately  preceding  the  election?  Or  ought  there  to  be  an 
interval  between  the  nomination  and  the  election  corresponding 
to  the  interval  in  elections  in  burghs  under  Schedule  C  ?  While 
intending  to  alter  the  manner  of  nomination,  not  the  time  of  elec- 
tion, the  framer  of  the  Act  has  omitted  to  notice  that  some  of  the 
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roles  as  to  nomination  which  have  been  introduced  have  lefeience 
to  the  time  of  election,  which  has  not  been  introduced. 

In  burghs  not  divided  into  wards,  and  in  places  under  the  Police 
and  Improvement  Acts,  the  declaration  of  the  poll  was  made 
immediately  on  its  being  ascertained  The  Acts  fixed  no  time  for 
making  the  declaration.  But  if,  as  appears  to  be  the  case,  the  Ballot 
Act  has  not  repealed  the  provision  in  the  Act  3  &  4  WDL  IV.  for 
declaring  the  poll  between  twelve  and  two  on  the  day  succeeding 
the  election  in  burghs  contained  in  Schedule  C,  then  the  declaration 
of  the  poll  must  be  delayed  till  that  time  in  all  burghs. 

The  Police  and  Improvement  Act  of  1862  provided,  that  if  a 
scrutiny  were  demanded,  the  commissioners  should  remit  to  a 
committee  of  their  number  to  inquire  into  the  merits  of  the  dis- 
puted election,  whose  report  should  be  final;  and  that  in  the  case 
of  an  equality  of  votes  the  commissioners  should  determine  by 
vote  which  candidate  should  be  preferred  (s.  48).  These  provisions, 
it  is  thought,  are  repealed,  being  of  a  character  inconsistent  with 
the  Ballot  Act.  As  regards  a  scrutiny  at  least,  the  provisions  in 
the  Ballot  Act  for  the  custody  and  inspection  of  the  election  docu- 
ments in  the  hands  of  the  clerk  to  the  commissioners,  clearly  con- 
template another  mode  and  court  of  inquiry  than  that  provided  in 
the  Act  of  1862. 

The  above  are  only  a  few  of  the  difficulties  which  present  them- 
selves in  considering  the  effect  of  the  Ballot  Act  upon  the  mode  of 
election  in  places  subject  to  the  Police  and  Improvement  Acts. 

The  Ballot  Act  does  not  in  any  part  of  it  show  signs  of  careful 
workmanship.  But  the  part  which  relates  to  municipal  elections 
is  singularly  ill  drawn.  It  is  sometimes  obscure,  sometimes  incon- 
sistent— inconsistent  with  itself  and  with  the  previous  enactments 
which  are  to  be  read  along  with  it,  and  the  provisions  of  which  it 
adopts.  But,  above  all,  it  leaves  one  to  discover  from  analogy,  and 
from  the  comparison  and  piecing  together  of  the  sections  of  this 
statute  and  a  multitude  of  previous  statutes,  that  which  ought  to 
have  been  and  might  very  easily  have  been  expressly  enacted. 
And  here  the  remark  occurs,  that  from  the  number  of  the  Election 
Acts  now  on  the  Statute-Book,  from  the  fact  that  most  of  them  have 
been  partially  repealed,  and  that  portions  of  the  repealed  sections 
have  been  revived,  from  the  difficulty  of  determining  how  far  Acts  are 
repealed  when  the  repeal  is  "  so  far  as  inconsistent  with  this  Act," 
a  Statute  consolidating  the  election  laws  would  be  of  great  use  and 
advantage  to  the  public  and  the  profession.  No  department  of 
Statute  law  stands  in  more  need  of  rearrangement  and  consolida- 
tion 

The  Ballot  Act  expires  on  31st  December  1880,  unless  Parlia- 
ment shall  otherwise  determine  (s.  33).  If  a  new  Act  shall  then  be 
passed,  it  is  to  be  hoped  that  it  will  have  fewer  omissions  and 
fewer  obscurities. 
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COURT  REFORMS. 

We  take  up  these  reports^  with  much  interest  and  expectation;  and  if 
we  are  disappointed  in  the  search  for  novelty  (for  how  could  anything 
new  be  winnowed  out  of  a  subject  so  thoroughly  discussed),  we  are 
at  least  satisfied,  except  in  one  or  two  particulars,  with  the  light 
thrown  by  experience  and  acumen  on  some  questions  of  difficulty, 
and  with  the  general  tone  of  calm  good  sense  with  which  the 
authors  have  addressed  themselves  to  their  task. 

Without  further  preface  we  proceed  to  consider  some  of  the 
views  which  these  learned  gentlemen  have  expressed! 

JUDGES*   SALARIES. 

The  Solicitors  concur  with  the  Law  Courts  Commissioners  in 
recommending  that  the  salaries  of  the  Judges  of  the  Court  of 
Session  should  be  increased,  and  they  say — "  The  salary  of  a  Judge 
in  the  Court  of  Session  should,  in  the  opinion  of  the  Committee, 
be  such  as  at  all  times  to  induce  the  leading  members  of  the  Bar 
to  accept  an  ordinary  judgeship  comparatively  early  in  life.  The 
Committee  are  further  of  opinion  that  a  more  liberal  provision 
should  be  made  for  earlier  retirement  from  the  Bench  than  exists 
under  the  present  system." 

We  need  not  say  that  we  are  inclined  to  agree  in  both  these 
recommendations,  one  of  which  has  been  pressed  in  these  pages ; 
but  we  venture  to  hope  that  the  Solicitors,  who  make  this  the  fore- 
most paragraph  in  their  report,  do  not  intend  it  to  be  inferred  that 
these  two  are  the  first  reforms  to  which  a  law  reformer  should 
address  himself.  The  removal  of  infirm  Judges  to  a  happier  sphere 
is  certainly  one  of  the  first  things  that  the  Lord  Advocate  should 
attend  to;  but,  while  we  should  be  happy  to  see  the  Judges  made 
a  little  more  comfortable  in  respect  of  salary  and  other  con- 
veniences, there  is  not  the  least  doubt  that  many  other  things 
ought  to  be  done  before  this,  even  in  the  way  of  increasing  salaries. 
We  deny  the  claim  of  their  Lordships  to  precedence  in  this  respect. 
The  Sheriff-Substitutes  are  starving,  and  have  for  years  been  doing 
work  of  not  less  importance  to  the  country  (to  say  the  least)  as 
tliat  of  the  Lords  of  Session,  and  some  of  them  with  as  much 
learning  and  ability.  If,  therefore,  any  judicial  salaries  are  increased 
before  theirs,  it  will  be  an  injustice  to  them,  and  a  disgrace-  to  the 
Government  which  suggests  it. 

Apart  from  this,  however,  there  is  a  good  deal  to  be  considered 
as  to  the  amount  of  increase  due  to  Scotch  Judges.     They  are  said 

*  R<»port  of  the  Committee  appointed  by  the  Society  of  Solicitors  before  the 
Sa|>reme  Courts  of  Scotlfliul,  to  consider  the  Reports  of  the  Ijaw  Courts  Commis- 
fiioners.     Hidinburgh  :   Constable,  1872. 

ReiK)rt  of  the  Council  of  tlie  Society  of  Solicitors  in  the  Supreme  Courts  of  Scot- 
land as  to  the  Law  Agents'  Bill. 

VOL.  XVIL  NO.  CXCV.— MARCH  1873.  K 
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to  be  underpaid  in  comparison  with  English  Judges.  It  is  not 
quite  clear  that  £3000  a  year  is  not  enough  to  live  on  in  Edinburgh 
with  decency  and  comfort ;  and  if  good  Judges  may  be  had  for  that 
salary,  there  is  no  pretext  or  apology  for  increasing  it  It  does  not 
appear  firom  experience  that  Judges  become  wiser  or  more  learned 
when  their  salaries  are  increased;  and  there  are  some  who  are 
reminded  by  the  proposal  before  of  us  of  Sir  Joseph  York's  famous 
speech,  when  a  like  proposal  was  made,  in  which  he  insisted  that 
Judges  "  are  likely  to  have  the  strongest  wits  when  they  have  not 
very  considerable  means."  "  I  have  always  heard,"  he  said,  "  that 
poor  men  have  the  sharpest  wits.  I  would  not  have  them  blow 
their  jackets  put  with  beef  and  pudding  every  day,  and  fill  them- 
selves with  wines  of  the  most  excellent  flavours.  I  would  have  them 
keep  their  persons  spare,  and  not  get  their  sensorium,  their  brain, 
filled  with  sanguineous  humours,  but  be  ready  at  every  moment  of 
their  lives,  and  every  day,  to  give  a  perfect  decision." 

Although  the  worthy  knight  rode  his  theory  rather  too  hard,  it 
is  really  doubtful  whether  a  Judge's  ability  to  keep  a  carriage  is 
a  condition  of  his  ability  to  pronounce  a  sound  judgment  If  it 
be  so  we  fear  the  immense  majority  of  the  people  of  this  country, 
who  resort  to  inferior  shops — we  beg  patdon,  courts — for  their 
justice,  must  be  very  poorly  served.  It  is  not  every  one  who  can 
see  the  necessaiy  connection  between  carriages  and  judgments; 
and  some  may  perhaps  be  reminded  of  Mr.  Bentham's  remark  about 
circuits,  "Why,  if  vehicular  motion  is  good  for  justice,  put  the 
Judges  in  a  round-about." 

It  is  said  that  the  true  criterion  of  salary  is  the  possibility  of 
getting  men  in  the  vigour  of  life,  and  of  a  capacity  for  business,  the 
test  of  capacity  for  judicial  work  being  the  possession  of  professional 
business  at  the  Bar.  The  advantage  of  to  a  judge  having  had  forensic 
experience  we  are  very  far  from  denying.  But  we  doubt  whether 
professional  business  is  the  true  test  of  eligibility  for  the  bench. 
The  qualifications  for  the  Judge  and  the  Advocate  are  not  the 
same ;  and  experience  has  sometimes  shown,  when  it  has  had  the 
chance,  that  the  man  who  has  not  greatly  succeeded  at  the  Bar  is  the 
fittest  of  all  candidates  for  the  bench.  Until  lately  it  was  necessary, 
perhaps  even  now  it  is  necessary,  to  put  up  with  professional  business 
as  the  test  of  judicial  eligibility,  because  the  country  could  not 
trust  the  Grovemment,  and  feared  that  if  it  were  suffered  to  appoint 
unknown  men,  the  most  scandalous  appointments  woidd  take  place. 
There  was  some  justification  for  the  apprehension,  as  some  appoint- 
ments, especially  to  inferior  judicial  ofSces,  within  comparatively 
recent  times,  too  clearly  prove ;  but  we  venture  to  think  that  the 
time  is  coming  when  we  shall  have  a  qualified  and  partial  adoption 
of  the  French  system,  which  draws  a  hard  and  fast  line  that  cannot 
be  passed  between  judicial  and  the  forensic  lawyers.  If  such  a 
system  could  be  introduced  here  it  might  save  the  necessity  of 
increasing  salaries,  and  it  would  save  the  country  from  the  reproach 
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of  placing  it«  judicial  patronage  virtually  in  the  hands  of  half  a 
dozen  firms  of  leading  attorneys. 

COUNSEL  AND  AGENTS. 

The  Solicitors  are  now  in  favour  of  abolishing  all  legal  monopolies. 
But  their  idea  of  abolishing  monopolies  seems  to  include  the  abolition 
of  the  distinction  between  counsel  and  agent  If  it  does  not,  it 
involves  a  further  encroachment  on  the  work  and  emoluments  of 
counsel,  which  have  already  been  so  immensely  curtailed  by  the 
improvements  of  the  past  generation.  The  Law  Courts  Commis* 
sioners  recommend — *'  That  all  proceedings  of  an  administrative 
nature,  such  asentail  petitions,petitionsforthe  appointmentof  judicial 
factors,  &C.,  in  which  no  one  has  made .  appearance  to  oppose,  and 
which  are  at  present  disposed  of  in  the  Outer-House,  should  be 
disposed  of  by  a  Judge  at  chambers ;  that  the  attendance  of  counsel 
should  not  be  required,  but  that  such  business  should  be  conducted 
by  agents,  without  the  necessity  of  formal  enrolments.  If  all  this 
class  of  business,  and  perhaps  some  similar  steps  in  ordinary  pro- 
cesses, were  to  be  thus  dealt  with  by  a  Judge  at  chambers,  and 
thereby  removed  from  the  motion-roUs,  the  number  of  merely 
formal  motions  would  be  so  few,  and  would  occupy  so  little  judicial 
time  in  their  disposal,  that  it  would  not  be  necessary  to  make  any 
new  arrangements  for  them." 

The  Solicitors  go  further,  and  propose — "  That  the  Outer-House 
Judges  should  sit  as  at  chambers  in  making  up  records,  disposing 
of  motions,  diligences,  and  all  other  incidental  matters,  without 
the  attendance  of  counsel  being  compiilsory.  The  Committee  are 
also  of  opinion  that  petitions  to  the  Court,  minutes,  and  other 
incidental  steps  of  procedure,  shoiild,  like  summonses,  be  signed 
by  agente, — ^it  being  open  to  talce  the  assistance  of  counsel  when 
necessary,  but  that  every  practicable  facility  should  be  given  to 
agente  to  act  in  such  matters  without  counsel ;  and,  in  the  opinion 
of  the  Committee,  the  changes  suggested  should  be  given  effect  to 
with  the  least  possible  delay." 

No  one  would  probably  object  to  the  suggestion  that  "every 
practicable  facility  should  be  given  to  agente  to  act  in  such  matters," 
and  in  all  matters,  "without  counsel,"  if  it  did  not  involve  the 
necessity  of  dispensing  with  counsel  altogether.  It  must  be  noticed 
that  another  suggestion  of  the  Solicitors  is,  that  Sheriff-Substitutes 
(why  not  Sheriffs  and  Lords  of  Session  ?)  should  be  chosen  equally 
and  alternately  from  agente  and  counsel  If  we  ask  whether, 
under  these  conditions,  there  would  be  any  adequate  inducement 
for  young  men  of  ability  to  go  through  the  tedious  and  expensive 
process  of  being  educated  for  the  Bar,  only  one  answer  can  be  given. 
The  Solicitors  virtually  raise  the  question  whether  the  distinction 
of  agent  and  coimsel  is  any  longer  maintainable.  We  have  before 
indici^;ed,  though  it  may  be  not  with  sufficient  clearness,  what  the 
answer  to  this  question  ought  to  be.    We  may  repeat  that  we  do 
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not  believe  that  either  the  bar  or  the  country  will  accept  the  ultimate 
solution  at  which  the  solicitors  are  evidently  pointing.  But,  in  all 
probability,  neither  the  bar  nor  the  country  would  seriously  resist 
the  proposal  which  they  put  forward,  if  it  were  slightly  modified, 
so  as  to  become  merely  a  step  towards  the  natural  and  proper  con- 
summation, which  is,  not  to  mince  the  matter — that  agmts  should 
he  excluded  altogether  from  the  conduct  of  litigation.  Little  more 
than  a  century  ago,  counsers  clerks  really  performed  all  the  mini- 
sterial work  connected  with  litigation,  and  the  only  recognized  class 
of  agents  were  those  engaged  in  conveyancing.  It  would  now  tend 
immensely  to  economy  in  litigation,  and  to  the  efficiency  of  its 
management,  if  agents  were  obliged  to  hand  over  the  entire  con- 
duct of  their  causes,  as  soon  as  they  are  called  in  Court,  to  counsel 
and  their  clerks.  There  must  be  a  special  class  of  lawyers  for  this 
purpose ;  and  it  is  a  proposition  very  easy  of  demonstration,  that 
the  work  will  be  done  far  more  cheaply,  and  with  less  risk  of  mis- 
carriage, if  it  is  entrusted  to  one  responsible  counsel,  than  if  two 
men — an  agent  and  a  counsel — have  both  to  get  their  remuneiation 
out  of  it,  and,  in  doing  so,  divide  the  blaine  of  blundering.  In  no 
country  but  this  woidd  such  a  stupid  arrangement  be  tolerated; 
and  in  no  other  country  would  the  people  whose  business  it  is  not 
to  conduct  litigation,  have  the  effrontery  to  suggest  that  they  alone 
should  be  entrusted  with  it,  to  the  exclusion  of  those  who  are  ap- 
prenticed and  trained  for  nothing  eke. 

We  beg  pardon  of  our  friends  the  solicitors,  if  we  put  the  case 
too  strongly;  but  while  we  have  no  desire  at  all  to  restrict  their 
province,  we  feel  entitled,  and  indeed  bound,  to  tell  them  how  their 
proposal  strikes  any  one  who,  with  sufficient  knowledge,  looks  im- 
partially at  the  question  of  the  division  of  legal  work.  We  have 
not  discussed  the  question  whether  any  formal  distinction  should 
be  retained  between  the  diflfereDt  classes  of  legal  practitioners.  We 
simply  point  out,  in  the  meantime,  that  the  solicitors  really  aim  at 
abrogating  the  distinction  of  counsel  and  agent,  though  they  have 
not  the  courage  to  say  so ;  and  that,  while  the  country  and  the  bar 
are  hardly  prepared  to  go  so  far,  they  are  quite  ready  to  adopt  a 
different  division  of  labour,  which  would  not  be  quite  so  acceptable 
to  the  solicitors.  For  ourselves,  we  are  not  indisposed  to  consider, 
with  a  view  to  a  radical  reform,  the  question  of  abolishing  the  dis- 
tinction of  counsel  and  agent  altogether.  The  solicitors  say,  with 
regard  to  counsel's  clerk's  fees,  that  they  "  are  of  opinion  that  the 
time  has  come  when  these  fees  should  be  altogether  abolished." 
We  confess  that  under  the  present  system  we  think  they  are  some- 
what too  high ;  but  probably  the  first  change  ought  to  be,  as  we  have 
indicated,  the  abolition  of  the  present  clerks'  fees,  and  the  transforma- 
tion of  clerks  into  agents,  acting  in  all  litigations  under  the  guidance 
of  counsel,  or  the  transformation  of  a  section  of  the  agents  into  counsel, 
and  of  another  into  counsel's  clerks,  acting  under  the  direction  of 
counsel.     In  other  words,  the  tendency  is  to  the  formation  of  a 
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new,  and  possibly  an  inferior,  body  of  agents,  not  interfering  at  all 
with  ordinary  conveyancing  and  non-litigious  business,  but  acting 
entirely  as  aids  and  subordinates  to  the  bar.  This,  of  course,  in- 
volves the  absorption  of  the  present  agents  who  are  making  all  this 
pother  either  into  the  class  of  agents  who  keep  apart  from  litigation, 
or  into  the  Bar,  where,  we  believe,  many  of  them  would  meet  with 
a  wann  welcome.  It  ako  involves  a  much  more  close  and  unre- 
mitting supervision  of  every  case  by  at  least  junior  counsel; 
consequently  a  considerably  greater  diffusion  of  practice,  and  the 
repudiation  (already,  in  many  respects,  pretty  complete)  of  many 
of  the  etiquettes  by  which  the  Bar  has  hitherto  been  protected  and 
hampered. 

The  solicitors  say — ''  The  Committee  have  ako  had  under  con- 
sideration the  subject  of  agents  practising  in  the  Court  of  Session 
acting  also  as  counsel's  clerks.  The  Committee  condemn  this 
practice.  It  has  long  been  a  subject  of  complaint,  and  the  Com- 
mittee recommend  that  no  agent  should  be  allowed  to  practise  as 
an  agent,  and  also  act  as  a  clerk  to  a  practising  advocate."  We 
need  not  say  that  the  suggestions  which  we  have  been  making  tend 
to  make  all  agents  practising  in  Courts  of  Law  neither  more  nor 
less  than  counsel's  clerks;  while,  for  the  benefit  of  the  client's 
purse,  we  would  make  him  communicate  directly  with  his  counsel, 
and  commute  the  heavy  charges  of  a  solicitor  for  the  infinitely  less 
onerous  claims  of  a  mere  clerk. 

We  observe  an  approval  of  the  recommendations  of  the  Com- 
missioners, that  "all  Court  officials  shoidd  be  prohibited  from 
engaging,  directly  or  indirectly,  in  private  practice."  This  is  cer- 
tainly desirable,  and  could  be  easily  enough  carried  out  if  each  Lord 
Advocate  would  only  make  abstinence  from  all  practice  a  condition 
whenever  a  new  clerk  is  appointed.  But  do  Lord  Advocates  approve 
of  the  principle  ? 

CONSTITUTION  OF  THE  COURT. 

Hitherto  we  have  had  to  deal  with  subjects  on  v/hich  the  Solicitors 
looked,  very  naturally,  with  some  degree  of  prejudice.  We  have 
been  obliged,  therefore,  to  differ  from  them,  and  have  expressed  our 
opinions  with  more  frankness  than,  we  think,  they  have  used. 
llie  remainder  of  our  task  is  more  agreeable.  We  entirely  agree 
with  them  and  the  Commissioners  in  the  opinion  that  the  Outer- 
House  should  be  retained,  but  that  greater  elasticity  shoiild  be 
given  to  the  constitution  of  the  Court  than  it  has  at  present ;  so 
that  it  should  have  power  to  make  the  services  of  any  judge  avail- 
able for  any  duty  as  circumstances  may  require.  They  further  pro- 
pose, and  we  agree  with  them,  subject  to  the  reservations  which 
are  implied  in  what  we  have  aheady  said,  that — 

''With  the  view  of  relieving  the  Outer-House  Judges  of  merely  incidental 
work,  a  staff  of  competent  persons,  either  advocates  or  agents,  of  not  less  than 
ten  years'  standing,  he  appointed  as  the  principal  clerks  in  the  Outer-House, 
before  whom  zecoids  should  be  made  up,  and  all  incidental  motions  and  appli- 
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cations,  and  unopposed  petitions  be  disposed  of,  and  to  whom  alfio  remits  roi^ht 
be  made  in  matters  of  accounting.  This  proposal  has  nothing  in  common  with 
the  system  introduced  by  the  1868  Act  oi  going  before  the  depute-clerks  in  the 
Outer-House  with  unopposed  motions  to  oe  imide  by  the  agent  or  his  clerk,  a 
practice  which  fell  into  speedy  disuse.  Nor  does  the  proposal  involve  the 
appointment  of  an  additional  set  of  officers  of  court,  although,  no  doubt,  it 
necessarily  involves  the  introducation  of  a  higher  class  of  principal  clerks  in  the 
Outer-House  at  an  increased  salary.  The  Law  Courts  Commissioners  do  not 
recommend  the  delegation  of  any  of  the  functions  of  the  judges  to  court  officials, 
because,  as  they  state  in  their  Report, '  the  Scottish  Courts  are  not  furnished 
with  officials  of  sufficient  number,  and  of  the  requisite  qualifications,  to  relieve 
the  judges  of  such  duties.  It  is  different  in  England.'  ....  It  is  quite  true 
there  are  no  such  officials  in  the  Scotch  Courts  as  are  here  enumerated, — at 
least  such  officials  as  are  attached  to  our  Courts  are  known  by  other  names.  It 
nevertheless  appears  to  the  Committee  that  the  English  system,  whereby  court 
officers  relieve  the  judges  of  a  considerable  amount  of  routine  work,  might, 
with  great  advantage,  be  introduced  into  our  Supreme  Courts.  And  the 
Committee  consider  that  this  might  be  effected  without  increasing  the  present 
working  staff  of  the  Court,  at  least  to  any  material  extent.  The  Comnuttee  do 
not  propose  that  remits  should  be  mode  exclusively  to  these  proposed  officials, 
but  m  a  very  large  class  of  cases  it  would  not  only  be  practicable,  but  highly 
expedient  to  follow  that  course.  The  Committee  are  clearly  of  opinion  that 
these  proposed  officials  should  be  chosen  from  qualified  practitioners,  counsel  or 
agents  of  the  standing  before  indicated.  The  Committee  have  further  to 
remark  that  the  expense  of  remits  to  accountants  and  men  of  business  has  a  most 
deterring  effect  on  parties  desirous  of  having  questions  judicially  disposed  of, 
and  they  consider  that  under  proper  regulations  as  to  expense,  and  safeguards 
against  the  Court  being  made  the  medium  of  extricating  or  adjusting  ordinary 
accountings,  trusts,  and  administrations,  the  Court  should  contain  within  itself 
the  means  of  investigating  and  disposing  of  aU  matters  which,  under  the  present 
practice,  are  remitted  to  accountants  and  others,  except  when  special  and  com- 
plicated cases  arise  requiring  the  assistance  of  experts.^ 

The  Solicitors  do  not  approve  of  the  Commissioners*  classification 

of  Outer-House  business,  and  suggest  a  more  simple  plan.    They 

say : — 

''  In  the  first  place,  they  are  of  opinion  that  the  procedure  roll  should  be 
abolished,  and  that  no  case  involving  proof,  either  with  or  without  a  jury, 
should  be  sent  to  the  debate  roll ;  but  that  in  the  matter  of  adjusting  issues, 
the  former  practice  should  be  restored,  of  naming  a  specific  day  on  which  the 
issues  should  be  adjusted.  It  would  thus  be  necessary  only  to  have  one  roll 
for  debates  on  questions  not  involving  disputed  facts.  But  in  case  it  micht  be 
deemed  necessary  to  dispose  of  preliminary  pleas,  or  pleas  on  relevancy,  before 
fixing  a  diet  of  proof,  the  cases  snould  be  put  out  in  order  on  specific  days,  to  be 
heara  on  such  pleas  and  disposed  of;  and  in  the  event  of  the  parties  stating 
such  pleas  failing  to  maintain  them  successfully,  they  should  be  jfbund  liable  at 
that  stage  in  the  expenses  of  the  discussion,  unless  the  judge  should  determine 
that  it  is  not  a  case  in  which  expenses  should  be  awarded  at  that  stace.  The 
Committee  believe  that  a  wholesome  check  would  thereby  be  placed  on  the 
mere  matter-of-course  statement  of  preliminary  pleas  ;  and  the  practice  of 
stating  such  pleas  would  probably  soon  become  unknown.  In  the  second  place, 
the  Committee  are  of  opinion  that  debates  in  the  Outer- House  ought  to  proceea 
in  all  respects  as  debates  in  the  Inner-House,  in  regular  order,  attendance  being 
made  peremptory  ;  and  that  not  more  cases  should  be  put  out  for  any  day  than 
are  reasonably  exacted  to  be  overtaken.  They  have  no  doubt  that  the  absence 
of  such  a  system  m  the  Outer-House  is  one  of  the  chief  causes  which  retard 
Outer-House  business.  It  is  undoubtedly  true  that  frequently  the  time  of  the 
judge  is  largely  taken  up  by  proofs  and  jury  trials,  and  the  Committee  think 
that  the  suggestion  made  by  the  Commissioners  of  taking  proofs  at  stated  inter- 
yasl  is  a  good  one,  and  might  with  advantage  be  adopted/' 
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A  Club  is  not  a  partnership,  and  the  rights  and  liabilities  of  its 
members  inter  s»,  and  towards  the  public,  are  not  regulated  by  the 
law  of  partnership.  In  the  Matter  of  the  St.  James'  Club,  2  De  G. 
M.  &  G.  383,  Lord  St.  Leonard  said :  "  The  law,  which  was  at  one 
time  uncertain,  is  now  settled  that  no  member  of  a  club  is  liable 
to  a  creditor,  except  so  far  as  he  has  assented  to  the  contract  in  re- 
spect of  which  such  liability  has  arisen."  And  again  he  says:  "  The 
individuals  who  form  a  club  do  not  constitute  a  partnership  nor 
incur  any  liability  as  such."  This  case  decided  also  that  clubs  are 
not  "  associations"  within  the  meaning  of  the  winding-up  Acts  of 
1848-9.  The  later  Acts  relative  to  "  winding-up"  do  not  change 
the  law  as  to  clubs  as  laid  down  in  this  case.  The  case  of  FUemyng 
V.  Hector,  2  M.  &  W.  172,  decided  in  1836,  is  the  leading  case  in 
England  in  respect  to  the  liability  of  individual  members  of  clubs 
for  supplies  furnished  to  the  club.  The  "Westminster  Eeform 
Club"  was  organized  under  the  following  rules :  That  the  initiation 
fee  should  be  ten  guineas ;  that  the  annual  subscription  should  be 
five  guineas ;  that  if  any  subscription  was  not  paid  within  a  limited 
time,  the  defaulter  should  cease  to  be  a  member;  that  there  should 
be  a  committee  to  manage  the  affairs  of  the  club ;  and  that  all  the 
members  should  discharge  their  club  bills  daily,  the  steward  being 
authorized,  in  default  of  payment  on  request,  to  refuse  to  continue 
to  supply  theuL  The  Court  held,  in  an  action  by  an  outsider 
against  a  member  to  recover  for  supplies  furnished,  that  the  indi- 
vidual members  were  not  personally  liable;  for  that  the  committee 
had  no  authority  to  pledge  the  personal  credit  of  the  members. 
Baron  Parke,  in  his  opinion,  used  the  following  language :  "  The 
rules  of  the  club  form  its  constitution.  .  .  .  This  action  is 
brought  against  the  defendant  on  a  contract,  and  the  plaintiff  must 
prove  that  the  defendant,  either  himself  or  by  his  agent,  has  entered 
into  that  contract  That  should  always  be  borne  in  mind.  .  .  . 
It  is  upon  the  construction  of  these  rules  that  the  liability  of  the  de- 
fendant depends."  In  order  to  render  a  member  of  a  club  liable,  it 
must  be  made  to  appear  that  the  rules  of  the  club  specially  author- 
ized the  incurring  of  the  personal  liability,  or  that  the  member  dis- 
tinctly assented  to  it.  Todd  v  Emly,  8  M.  &  W.  505,  was  an  action 
against  a  member  to  recover  for  the  price  of  wine  furnished  to  the 
commitee  of  a  club.  Baron  Alderson  said,  that,  "  in  order  to 
establish  the  liability  of  the  defendant,  the  jury  should  have  been 
satisfied  that  what  was  done  was  not  only  within  the  knowledge  of 
the  committee  generally,  but  also  within  the  particular  knowledge 
of  the  defendant."  See,  also,  Reynell  v.  Lewis,  15  M.  &  W.  517 ; 
Wood  V.  Finch,  2  F.  &  F.  447.  There  are  a  few  cases  in  which  per- 
sonal liability  was  held  to  exist  upon  grounds  not  at  all  infringing 
upon  the  doctrine  of  the  above  cases.    In  Cross  v.  Williams,  7  H.  & 
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N.  675,  R.  302,  an  officer  of  a  volunteer  rifle  corps  was  held  respon- 
sible for  uniforms  furnished  to  the  corps  by  a  tailor,  upon  the  prin- 
ciple that  the  officer  had  pledged  his  personal  credit.  In  Cockerell  v. 
Aucompte,  26  L.  J.  C.  P.  11)4  ;  2  C.  B.  K  S.  440,  the  members  of  a 
club  were  held  liable  for  coal  purchased  by  the  secretary,  on  the 
ground  that  the  constitution  of  the  club  authorized  the  pledging 
of  their  personal  credit. 

Waller  v.  ThomaSy  42  How.  337,  was  an  action  for  rent  against 
the  members  of  the  "  City  Club,"  a  body  consisting  of  over  seven 
members,  and  therefore  coming  within  the  company  laws  of  the 
state,  in  which  the  principal  question  was,  whether  under  the  New 
York  statutes  of  1849, 1851,  and  1853,  the  members  could  be  prose- 
cuted in  their  individual  capacity  before  exhausting  the  remedy 
against  them  in  their  collective  capacity.  The  Court  held  that  mode 
of  action  was  optional,  in  the  first  instance.  This  case  is  not  incon- 
sistent with  the  general  English  law  on  the  subject  of  club  liability. 

The  relations  of  committees  to  the  remaining  members  of  the  club 
have  not  been  judicially  established,  but  where  committee-men 
incur  positive  liability,  their  remedy  over  against  the  other  members 
would  depend  upon  the  nature  of  the  agency. 

With  regard  to  the  funds  of  the  club,  it  may  be  remarked  that  a 
court  of  equity  will  interfere  to  prevent  waste  or  improvidence. 
Charitable  Corporation  v.  Sutton,  2  Atk.  400 ;  7  Beav.  301.  The 
Court  will  not  usually  interfere  to  reinstate  an  expelled  member. 
In  Hopkimon  v.  Marquis  of  Exeter,  37  L.  J.  Ch.  173;  L.  E.  5  Eq.  63, 
by  the  rules  of  the  club  of  which  plaintiff  was  a  member,  it  was 
made  the  duty  of  a  general  committee  to  arraign  any  member  whose 
conduct  or  character  was  injurious  to  the  interests  of  the  society. 
Plaintiff  was  expelled  in  the  prescribed  manner,  but  the  Court 
would  not  interfere,  no  caprice  or  wrong  motive  being  proved.  In 
Gardner  v.  Freenalte,  19  W.  R  256,  the  power  of  expulsion  was 
placed  in  the  discretion  of  the  committee,  and  the  Court  would  not 
interfere. 

We  are  not  aware  of  any  cases  that  have  been  decided  in  Scot- 
land with  regard  to  Clubs. 
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Some  cases  on  the  extent  and  construction  of  this  very  important 
Statute  have  lately  come  before  the  Courts  both  of  England  and 
Scotland.  In  Lord  Herries  v.  Maxwell,  decided  a  few  weeks  ago  in 
the  First  Division,  a  too  ingenious  argument  was  presented  to  the 
Court,  to  the  effect  that  the  heir-at-law  of  a  deceased  proprietor  of 
land  is  entitled  to  the  whole  rents  of  arable  farms  for  the  term 
during  which  he  died,  when  these  rents  are  forehand  rents,  payable 
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at  Whitsunday  and  Martinmas  for  the  term  preceding,  under  lea  s 
with  a  Whitsunday  entry.  It  was  contended  that  the  general  rule 
of  law  is  that  rents  are  payable  in  respect  of  and  out  of  cert  in 
crops,  and  although  the  decisions,  going  upon  the  principle  t'lat  what 
is  both  due  and  exigible  must  go  to  the  executors,  as  being  m  bonis 
of  the  deceased,  had  made  forehand  rents  already  payable  go  to  execu- 
tors, that  exception  to  the  general  rule  was  not  meant  to  be  extended 
by  the  Apportionment  Act  1870,  so  as  to  convey  to  the  executor  part 
of  rents  which  did  not  become  payable  until  after  the  death  of  the 
proprietor.  The  rents  claimed  were  not,  it  was  said,  current 
at  the  death  of  the  proprietor,  and  coiild  not  accrue  from  day  to 
day  in  the  sense  of  the  Statute.  The  Court  held  unanimously,  and 
without  difficulty,  that  the  rents  payable  in  the  way  expressed  in 
these  leases  were  due  in  respect  of  the  occupation  of  the  land  for 
the  term,  and  had  no  reference  to  any  particular  crop.  The  rents 
were  therefore  current,  and  fell  within  the  provision  of  the  Statute, 
which  intended  to  simplify  transactions  by  making  everything 
apportionable.  "  Everjrthing  in  the  nature  of  income  is  to  be 
considered  as  accruing  from  day  to  day,  and,  as  such,  apportion- 
able. Everything  of  that  kind  growing  due  in  the  term  during 
which  a  deceased  party  died  is  therefore  apportionable  between  his 
heir  and  executor  "  (Per  Lord  President  Inglis). 

But  while  the  Act  is  thus  comprehensive  in  its  effect,  a  late 
decision  of  the  full  Court  of  Appeal  in  Chancery  shows  that  it 
would  be  wrong  to  assume  that  the  Act  is  of  universal  application. 
That  was  in  the  case  of  Joncsw,  0^/€,  which  came  originally  before  Lord 
Komilly,  M.  B.  (see  41  L.  J.  633).  The  material  facts  of  that  case 
were,  that  the  testator,  in  his  will  made  in  1865,  bequeathed  "  the 
dividends  and  income"  of  his  share  in  the  lilleshall  Iron  Company  to 
James  Taylor  Ogle  for  his  life,  and  after  lus  death  the  share  was  to 
go  to  his  daughters  as  tenants  in  common.  The  testator  died  on 
the  21st  October  1870.  The  Lilleshall  Iron  Company  was  a  private 
company,  whose  managers  were  in  the  habit  of  submitting  to  the 
member^  a  statement  of  accounts  generally  to  the  end  of  the  preced- 
ing year  in  Januaiy  or  February  in  each  year,  and  of  declaring  a 
dividend  such  as  the  profits  justified,  payable  by  four  instalments, 
and  sometimes  by  a  smaller  number  of  instalments,  spread  over  the 
year.  In  the  February  following  the  testator's  death  a  dividend 
was  declared,  which  the  tenant  for  life  claimed  under  the  will  The 
plaintiff,  the  testator's  legal  personal  representative,  claimed  an  ap- 
portionment in  respect  of  the  profits  made  between  the  preceding 
declaration  of  dividend  and  the  testator's  death.  The  Master  of  the 
BoUs  held  that  the  tenant  for  life  was  entitled  to  the  whole  of  the 
dividend,  that  the  Apportionment  Act  did  not  apply,  and  that  the 
words  of  the  will  showed  an  intention  to  bequeath  specifically  the 
whole  of  the  dividends.  The  plaintiff  having  appealed,  the  judgment 
of  the  Master  of  the  BoUs  was  affirmed  by  the  Lord  Chancellor 
(Selbome)  and  the  Lord  Justices.    We  have  not  before  us  the  care^ 


138  KBVIBW. 

ful  judgment  of  Lord  Selbome ;  but  the  Law  Times,  while  observ- 
ing that  his  Lordship  disclaimed  all  intention  of  narrowing  the  oper- 
ation of  the  Act  by  judicial  construction,  deduces  from  his  judgment 
the  following  "  cautions : " — 

"  First,  that  on  a  specific  gift  under  a  will  made  before  the  1st 
August  1870 — at  all  events,  when  dividends  as  well  as  corpus  are 
specifically  given — ^there  ia  no  apportionment  as  between  tne  gen- 
eral estate  of  the  testator  and  the  legatee ;  for  the  testator  must  be 
taken  to  have  had  the  then  existing  law  in  his  contemplation,  and 
his  wiU  must  be  construed  accordingly ;  Secondly,  that  it  is  cUyubtfid 
whether,  on  a  spedfi^^  gift  in  a  will  made  since  the  Act,  there  is  any 
apportionment  between  the  testator's  general  estate  and  the  legatee ; 
Thirdly,  that  dividends  or  payments  in  the  nature  of  income  de- 
rived from  a  private  company  or  partnership,  are  not  apportionable 
under  the  Act,  in  cases  where  there  is  no  absolute  obligation  on  the 
company  or  partnership  to  declare  dividends  and  divide  profits  at 
stated  fiaced  periods;  Fourthly,  that  even  where  there  is  such  obli- 
gation, and  in  any  case  whatever,  it  is  dovbtful  whether  the  Act 
apportions  the  income  oi  9.  private  company  or  partnership." 

Our  contemporary  remarks  further : — "  That  the  Act  takes  effect 
retrospectively,  and  without  regard  to  the  date  of  the  instrument 
under  which  title  to  the  income  or  fund  producing  the  income  is 
made,  when  the  death  or  other  event  operating  as  a  cesser  of  the 
interest  occurs,  after  the  passing  of  the  Act,  was  settled  in  the 
affirmative  by  Vice-ChanceUor  Malins  in  Re  I7uicker*s  Trusts 
(Notes  of  the  Week,  January  25, 1873).  The  point  was  never  really 
in  doubt" 
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The  Law  of  Railways  Applicable  to  Scotland.  With  an  Appendix 
of  Annotated  Statutes  and  Forms.  By  Francis  Deas,  MA., 
LL.B.,  Advocate.  Edinburgh:  Edmonston  and  Douglas. 
1873. 

Although  various  excellent  Elnglish  books  on  the  law  of  railways 
are  in  daily  use  in  Scotland,  and  are  indeed  indispensable  guides  to 
the  construction  of  similar  or  identical  statutes  and  principles  of 
law,  every  one  must  have  felt  that  no  one  of  these  works  is  al- 
together a  satisfactory  and  safe  guide  to  the  Scotch  practitioner. 
Notwithstanding  the  general  similarity,  there  are  many  substantial 
differences  in  the  le^slation  of  the  two  countries;  the  technical 
rules  of  English  pleading  and  procedure  often  obscure  the  meaning 
of  the  cases  cited,  as  well  as  of  the  commentaries  of  their  expositors ; 
and  even  where  such  rules  do  not  interpose  themselves,  there  are 
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technicalities  of  phrase  and  peculiar  rules  of  the  substantive  law 
with  which  few  Scotch  lawyers  are  familiar,  and  which,  even  where 
they  do  not  bewilder,  are  to  apt  to  mislead  us.  Even  one  so  well 
read  in  English  law-books  as  Professor  George  Joseph  Bell,  some- 
times went  astray  in  his  use  of  English  authorities.  We  are  there- 
fore much  indebted  to  Mr.  Deas  for  having  undertaken  to  show 
Scoteh  lawyers  in  their  own  language,  and  with  a  steady  reference 
to  the  necessities  of  their  own  practice,  what  is  the  law  of  railways 
as  interpreted  by  the  English  Courts. 

But  while  there  is  no  doubt  that  the  great  bulk  of  certain  branches 
of  this  law,  apart  from  the  Statutes,  has  been  created, by  the  constant 
labours  of  English  Judges,  there  is  a  large  number  of  Scoteh  decisions 
of  the  greatest  value,  "  scattered,"  as  Mr.  Deas  says,  '*  over  a  period 
of  thirty  years,  which  have  never  been  collected  or  digested."  It 
would  be  no  small  service  to  the  practising  Scotch  lawyer  merely 
to  have  collected  and  digested  these  cases,  or  to  have  arranged  them 
intheirproper  connection  with  the  textof  the  Statutes,  assome  English 
writers  have  done  for  their  legal  brethrea  But  Mr.  Deas  has  done  much 
more  than  this.  He  modestly  tells  us  that  his  first  endeavour  has 
been  "to  collect,  digest,  and  arrange  in  a  systematic  and  exhaustive 
form  the  whole  of  the  decisions  of  the  Scottish  Court  bearing  on 
this  branch  of  the  law ;  secondly,  to  cull  from  the  English  authorities 
such  of  the  more  important  decisions  and  dicta  as  seem  applicable 
in  Scottish  law,  or  likely  to  throw  light  upon  points  which  have  not 
yet  come  before  the  Courts  for  decision." 

The  book  has,  however,  been  made  really  a  systematic  treatise 
on  the  law  of  railways,  not  encumbered  with  irrelevant  matter  out 
of  cases,  not  a  mere  collection  of  rubrics,  or  a  series  of  references  to 
authorities  more  or  less  relating  to  the  propositions  in  the  text,  but 
yet  one  giving  the  law,  where  that  can  be  done,  in  the  authoritative 
words  of  the  Judges.  Mr.  Deas's  quotations  of  judicial  opinions  are 
more  numerous  than  they  are  in  some  excellent  works  of  the  same 
character;  but  we  cannot  say  that  they  are  too  numerous,  or  that  they 
have  been  made  in  order  to  save  himself  trouble.  On  the  contrary, 
an  examination  of  the  book  has  convinced  us  that  they  have  been  made 
with  very  great  care  and  judgment,  and  upon  the  simple  principle 
of  adopting  clear  judicial  statements  of  the  existing  law,  wherever 
they  are  in  such  a  form  that  they  can  be  conveniently  fitted  into  the 
plan  of  the  book.  In  many  branches  of  the  law,  few  such  statements 
areto  befound,butin  the  construction  of  the  railway  statutes  of  recent 
times  there  are  naturally  a  good  many  of  them,  which  Mr.  Deas  has, 
as  we  have  said,  used  with  much  discrimination. 

While  doing  this,  he  has  however  known  when  to  avoid  quotation ; 
and  his  own  faculty  of  statement  and  exposition  is  so  excellent,  that 
after  all  the  only  advantage  of  the  method  of  quotation  consists  in 
the  convenience  of  having  the  authentic  words  of  such  Judges  as 
Lord  President  Inglis  and  Lord  Deas  presented  to  us,  so  that  we 
may  read  as  we  run. 
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We  sometimes  think,  as  we  read  Mr.  Deas's  clear  statements  of 
decided  points,  that  he  has  been  too  cautious  in  his  exposition, 
and,  by  confining  himself  to  what  his  authorities  actually  decide, 
has  failed  to  satisfy  the  curiosity  which  reported  cases  sometimes 
excite  in  us  to  know  the  real  principle  on  which  they  rest,  and  the 
ulterior  results  to  which  they  lead.  Undoubtedly  it  is  the  safer 
course  for  a  legal  writer  to  confine  himself  to  what  the  cases  actually 
say,  and  to  what  they  clearly  say,  and  in  his  statement  of  this,  Mr. 
Deas  is  invariably  exact  and  felicitous.  But  he  is  so  successful  in 
the  expositions  which  he  has  sometimes  been  obliged  to  give  of 
points  which  the  cases  have  left  a  little  dark,  or  which  they  have 
to  the  less  careful  or  less  skilful  eye  failed  to  place  on  a  firm  basis 
of  legal  principle,  that  we  wish  that  he  had  oftener  indulged  in 
such  discussions.  Thus,  in  discussing  the  legal  results  of  the  Notice 
to  treat,  in  the  compulsory  purchase  of  land  for  railway  purposes, 
he  is  led  to  discuss  the  well-known  but  easily  misunderstood  case 
of  Heron  v.  Espi^e,  June  3rd,  1856,  18  D.  917.  His  treatment  of 
the  question,  "  Does  the  notice  operate  conversion  of  the  property 
qiLoad  succession  ?"  wiU  afford  a  fair  specimen  of  his  manner. 

"  In  the  leading  case  in  our  Courts,  in  which  the  effect  of  a  compulsory  sale 
as  affecting  succession  was  discussed,  the  whole  Court  were  consulted,  and  the 
judgment  was  by  a  majority  of  one,  the  dirision  being  seven  to  six.  Here 
the  usual  notice  to  treat  was  served,  a  bond  was  granted,  and  possession  taken 
of  the  lands.  The  parties  agreed  to  refer  the  price  to  arbitration,  and  a  decree- 
arbitral  was  pronounced.  The  conveyance  was  prepared  and  revised,  but 
before  it  was  signed,  the  owner  died.  The  minority  of  the  Court  were  of 
opinion  that  the  price  was  heritable  as  a  surro^atum  for  the  land  ;  that  in 
the  case  of  a  voluntary  sale,  it  was  the  principle  of  destination  as  implied  in  the 
acts  of  the  seller  that  operated  the  conversion  ;  but  that  in  a  compulsory  sale, 
there  were  no  termini  hahiks  for  resolving  the  case  into  one  of  destination,  and 
that  therefore  until  the  owner  was  actually  divested  of  the  real  right  in  the 
lands,  no  conversion  could  take  place.  But  the  majority  held  that,  a  completed 
contract  of  sale  having  been  effected  by  what  had  taken  place,  and  the  subject 
in  dispute  being  not  the  lands  themselves,  but  the  compensation  price  as  settled 
by  the  arbiters,  conversion  had  taken  place,  and  that  tne  fund  was  moveable. 

But  the  mere  service  of  the  notice  to  treat  would  appear  to  be  of  itself  insuf- 
ficient to  effect  conversion.  Thus,  where  the  notice  was  served  on  the  curator  of 
a  limatic,  proprietor  of  an  entailed  estate,  and  a  submission  was  entered  into  for 
the  price  between  the  curator  and  the  railway  company,  but  the  submission  fell, 
and  the  ward  died  before  fxlrther  steps  to  conclude  the  purchase  had  been  taken, 
it  was  held  that  the  price  fell  to  be  dealt  with  as  a  surrogatum  for  the  land,  and 
did  not  form  part  of  the  executry  estate  of  the  deceased.* 

"  Lord  Ivory  said  :  *  All  the  elements  which  occurred  in  the  case  of  Heron, 
and  which,  when  combined  together,  were  held  to  effect  a  conversion  from  the 
estate  in  land  to  a  sum  of  money,  are  here  wanting.  There  was  no  volimtary 
agreement  to  sell,  nor  a  statutory  contract  of  sale.  The  subject  in  its  specific 
measure  and  extent  was  not  condescended  on  between  the  parties,  and  only 
came  to  be  settled  in  the  submission  which  expired.' 

*^  The  import  of  the  English  authorities  seems  to  be  to  the  same  effect,  viz., 
that  neither  the  bare  notice  to  treat,  nor  an  offer  to  sell  following  upon  it,  will 
effect  conversion.    The  terms  of  the  purchase  must  have  been  settled  either  by 

*  Monerieff  v.  Miln,  &c.,  16th  July  1856,  18  D.  1286,  28  Jur.  649.  And  see  Gar- 
land V.  SteuHX/rt,  12th  Nov.  1841,  4  D.  1,  14  Jur.  1. 
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agreement,  or  by  the  machinery  of  the  Act  The  test  appears  to  be,  whether 
the  contract  is  so  far  complete,  that  it  could  be  specifically  enforced  indepen- 
dently of  the  Lands  Clauses  Act" 

The  note  which  follows  contains  references  to  the  English  cases, 
in  which  cx>nversion  was  held  to  have  been,  and  not  to  have  been 
effected. 

In  proceeding  to  give  a  concise  general  account  of  the  contents 
and  arrangement  of  the  book,  it  is  proper  to  remark  that,  while  it  is, 
as  we  have  already  said,  a  systematic  treatise  on  railway  law,  it  is 
not  altogether  without  the  peculiar  advantages  of  the  books  which 
follow  the  Statutes,  and  state  the  law  in  the  shape  of  notes  appended 
to  their  several  clauses.  For  in  the  ample  Appendix,  we  find  not 
only  the  inevitable  Statutes,  but  brief  annotations  referring  us  to 
the  pages  of  the  text  where  each  subject  is  commented  on,  or  to  the 
clause  of  some  other  Act  of  Parliament  repealing  or  modifying. 
The  Appendix  also  contains  an  ample  apparatus  of  Forms,  as,  for 
example,  of  notices,  claims,  petitions  to  the  Court  and  to  the  Sheriff, 
proceedings  in  arbitration,  &c. 

The  First  Book  treats  of  the  inchoate  or  preliminary  company 
before  incorporation,  giving  sufficient  information  as  to  the  organi- 
zation of  the  company,  the  liabilities  and  powers  of  promoters,  pro- 
cedure in  Parliament,  and  under  the  Railway  Facilities  Construc- 
tion Act. 

The  Second  Part  relates  to  the  internal  organization  of  the  Com- 
pany, including  the  formation  of  the  capital  and  the  transmission  of 
shares,  the  ofi&ce-bearers  of  the  company,  the  rights  and  liabilities 
of  shareholders  (including  the  large  and  important  subject  of  lia- 
bility to  calls),  and  the  powers  of  individual  shareholders  to  control 
the  company  and  directors. 

The  Third  Part  deals  with  the  exercise  of  the  compulsory,  or  as 
Mr.  Clark  caUs  them,  in  his  learned  and  indispensable  book  on  Com- 
pany Law,  the  aggressive  powers  of  the  company,  for  the  acquisition 
of  landL  The  statement  of  the  recent  cases  on  this  subject  is  very 
instructive. 

The  Fourth  Part  relates  to  the  assessment,  investment  and  appli- 
cation of  the  statutory  compensation  for  lands  so  taken.  The  fii-st 
of  its  chapters  is  original  in  its  design  and  extremely  useful.  It  is 
entitled  "  Practical  Suggestions  for  the  Guidance  of  the  Company 
and  the  Claimant  respectively;"  and  it  was  undertaken,  as  the 
author  informs  us  in  his  preface,  at  the  suggestion  of  the  late  Mr. 
Eobert  Mackay,  W.S.  The  chapter  sets  forth  very  clearly  the 
points  to  which  the  agents  of  the  claimant  and  the  company  respec- 
tively must  attend,  the  one  in  preparing  and  serving  the  statutory 
notice  to  treat,  the  other  in  dealing  with  the  notice  when  received, 
and  lodging  in  due  time  the  proper  notice  of  claim.  The  principles 
according  to  which  lands  and  other  heritable  property  are  valued  in 
Scotland,  are  also  treated  of  in  this  chapter, — a  branch  of  practice 
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which  falls  rather  within  the  department  of  the  valuator  than  of  the 
lawyer ;  but  which  no  other  book  deals  with. 

The  Fifth  Part  has  to  do  with  the  formation  and  maintenance 
of  the  line,  divided  into  chapters  on  the  powers  of  constructioii, 
deviation,  &c.,  interference  with  roads  and  accommodation  works. 

The  Sixth  Part  treats  of  the  company  as  carriers,  and  fonns  the 
most  convenient  manual  for  the  Scotch  lawyer,  of  the  law  of  car- 
riers as  applicable  to  railway  companies.  It  includes  chapters  on 
the  liability  for  loss  of  goods  and  injuries  to  them  during  carriage, 
for  injury  to  passengers,  undue  preferences,  the  law  as  to  fares  and 
tickets,  and  other  matters  incident  to  the  carriage  of  passengers, 
and  one  on  passengers'  luggage. 

The  Seventh  Part  is  supplementary,  and  relates  to  the  rights  of 
creditors  of  railway  companies,  the  liability  of  railway  companies 
for  public  burdens,  and  jurisdiction  and  procedure. 

The  table  of  contents,  index  of  cases,  and  index  of  matter,  are  all 
satisfactory,  and  the  printer  and  publisher  have  done  their  parts  in 
such  a  manner  as  to  make  the  book  as  convenient  and  pleasant  to 
read  and  refer  to  as  any  law  book  can  be. 


^he  ittonth. 


English  and  Scotch  Judicial  Salaries. — ^The  English  Stipendiary 
Magistrates  are  making  a  claim  to  have  their  Varies  increased. 
The  Metropolitan  Stipendiary  Magistrates  receive  £1200  a  year, 
and  Mr.  Norton  has  written  a  letter  to  the  Times  maintaining  that 
they  ought  to  receive  at  least  as  much  as  a  county  court  judge, 
which  is  from  £1500  to  £1800  a-year.  In  commenting  on  this  letter, 
the  Law  Times  approves  of  the  suggestion  that  the  magistrates 
should  have  £1500  a-year,  but  takes  the  opportunity  of  aiguing 
that  the  County  Court  Judges  should  have  £2000  a-year.  It  is 
probably  true  that  if  the  Judges  of  the  Supreme  Courts  in  England 
have  £5000  a-year,  the  inferior  judges  have  a  reasonable  claim  to 
two-fifths  of  that  sum,  but  it  is  really  scandalous  that  a  discussion 
like  this  should  proceed,  while  nothing  whatever  is  being  done  for 
the  Scotch  Judges.  Nobody  can  give  any  reasan  why  English  and 
Irish  legal  officials  should  receive  so  much  more  than  Scotch.  Why 
should  a  judge  of  the  English  Supreme  Court  receive  £5000  a-year 
and  a  Scotch  Judge  only  £3000,  and  why  in  the  case  of  the  County 
Court  Judges  shoidd  the  disparity  be  still  greater, — a  Scotch  County 
Court  Judge  seldom  receiving  more  than  a  third  or  a  half  of  what 
an  English  County  Court  Judge  receives  ?  The  Court  of  Session  is  . 
perhaps  too  chary  of  its  dignity,  when  it  leaves  this  matter  as  it  is 
at  present    The  Law  Courts  Commission  has  done  Uttle  more  than 
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point  out  the  injustice  which  exists,  and  leave  it  to  speak  for  itself. 
If  the  jurisdiction  and  influence  of  the  Supreme  Court  of  Scotland 
is  to  be  maintained,  the  position  which  its  members  are  to  hold,  and 
their  material  interests,  certainly  demand  attention,  although,  as  we 
have  pointed  out  on  another  page,  there  are  claims  which  take  pre- 
cedence of  theirs,  and  arguments  which  may  be  urged  on  both  sides 
of  the  question.     . 

The  claim  which  the  Sheriff-Substitutes  in  Scotland  have  to 
better  remuneration,  is  one,  however,  to  which  no  reasonable  objec- 
tions can  be  stated.  It  is  undoubtedly  the  strongest  claim  of  the 
kind,  but  it  has  hitherto  been  treated  almost  with  contempt  by  the 
(Government  As  far  back  as  1862,  the  Sheriff-Substitutes  pre- 
sented a  memorial  to  Govenmient,  praying  that  their  salaries  might 
be  increased,  that  the  power  of  making  the  appointment  should  be 
vested  in  the  Crown,  and  that  their  right  to  promotion  shoidd  be 
occasionally  recognised.  In  1863,  they  received  a  reply  ignoring  the 
two  latter  points,  but  stating  in  regard  to  the  first,  that  while  there 
were  no  sufficient  grounds  for  a  general  revision  of  salaries,  there 
might  be  special  cases  for  consideration.  Interpreting  this  perhaps 
somewhat  sanguinely,  the  Sheriff-Substitutes  resolved,  that  such  of 
their  number  as  felt  inclined  might  forward  their  special  cases  for 
consideration.  The  re^lt  was  that,  in  the  following  year,  1864, 
some  eight  or  nine  of  their  number  received  additions  of  from  £50 
to  £400  each  to  their  salaries.  The  total  amount  added  was  under 
£1500,  of  which  about  a  third  was  absorbed  by  one  energetic  member. 

The  Sheriff-Substitutes  devoted  1865  to  reflections  on  this 
munificence,  but  in  1866  they  again  returned  to  the  charge,  pre- 
sented another  memorial,  and  (through  a  deputation  of  their  number) 
interviewed  the  Home  Secretary.  This  time  they  had  a  little  more 
success;  it  is  indeed  believed  that  officialsmiles  descended  upon  them. 
However,  the  smiles  vanished  on  a  change  of  administration ;  and 
in  the  following  year  (1867)  the  Sheriff-Substitutes  had  to  renew 
their  petitions  to  another  Ministry.  The  Conservatives  were  then 
in  office,  and  upon  the  deputation  which  waylaid  them,  they  smiled 
more  benignantly  than  their  predecessors  had  ever  done.  Unluckily 
their  good  wishes  came  to  no  result.  In  the  end  of  1867  Lord 
Ormi<£de  hinted  at  a  public  meeting,  that  our  system  of  courts  and 
legal  proceedings  was  not  all  perfection,  and  Government  promptly 
decided  that  the  Sheriff-Substitutes  must  wait  till  an  inquiry  was 
made  into  this  grave  allegation.  In  1868  the  Sheriff-Substitutes 
made  an  ineffectual  remonstrance  against  this  decision.  They  were 
then  "  given  to  understand"  that  they  must  wait  till  the  Commission 
had  reported. 

The  Judicial  Commission  spent  two  years  in  inquiring,  but 
in  the  summer  of  1870  they  did  report,  unanimously,  that  the 
Sheriff-Substitutes  were  underpaid.  In  the  autumn  of  that 
year,  with  this  report  in  their  hand,  the  Sheriff-Substitutes  again 
memorialized  the  Grovemment.  What  answer  has  been  given  to 
this  memorial  no  Sheriff-Substitute  has  rightly  been  able  to  discover, 
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but  through  diligent  inquiries  made  through  twenty-three  diflTerent 
sources,  we  have  come  to  believe  that  the  Sheriflf-Substitutes  are 
now  waiting  for  legislation.  Big  plans  are  afloat;  and  if  the 
Sheriff-Substitutes  are  to  wait  till  the  present  schemes  of  law 
reform  are  settled,  more  than  other  ten  years  will  pass  before  any- 
thing so  small  as  their  position  can  be  taken  into  consideration. 
Of  those  who  signed  the  memorial  of  1862,  most  are  dead,  or 
retired,  and  some  have  sunk  altogether  under  pecuniary  difficulties. 
If  their  successors,  who  are  now  in  office,  are  to  have  any  better 
fortune,  there  must  be  an  end  to  this  weary  system  of  waiting  from 
year  to  year  for  contingencies  which  never  happen. 

Whatever  may  become  of  greater  schemes,  practically  everybody  is 
agreed  upon  the  two  points  which  concern  the  Sheriff-Substitutes, 
namely,  that  the  resident  Sheriffs  ought  to  be  appointed  by  the  Crown, 
and  to  be  better  paid.  Everybody  is  also  agreed  that  if  the  Crown  had 
the  power  of  appointment,  it  might  (by  judiciously  re-arranging  the 
districts  from  time  to  time,  so  as  to  suppress  offices  where  there  was 
little  or  no  duty)  recoup  itself  for  any  additional  outlay  which 
might  at  first  be  occasioned.  Surely  if  Parliament  cannot  find  time 
for  larger  schemes,  the  Sheriff-Substitutes  have  deserved  enough  at 
the  hands  of  the  country  to  entitle  them  to  as  much  time  as  would 
let  the  Lord  Advocate  carry  through  short  measures,  dealing  with 
the  two  points  in  which  they  are  interested.  Parliament,  which 
finds  time  every  year  to  impose  new  duties  on  the  Sheriff-Substi- 
tutes, might  find  time  for  once  to  attend  a  little  to  something  for 
their  benefit.  Meanwhile,  the  greater  number  of  the  Sheriff-Substi- 
tutes go  on  with  incomes  of  between  £500  and  £600  a-year — less 
than  their  clerks,  or  fiscals,  or  any  practitioner  in  decent  business, 
or  any  factor,  can  earn — while  in  England,  the  legal  profession  dis- 
cusses whether  three  or  four  times  the  amount  is  suitable  renumer- 
ation  for  men  with  smaller  jurisdiction.  Our  friend  at  Dumfries 
may  wonder  long  why  his  colleague  at  Carlisle  should  have  half 
the  work  and  double  the  pay,  but  we  must  remember  that  on  points 
like  these  we  are  all  on  the  wrong  side  of  the  Border.  It  is  how- 
ever not  too  late,  and  this  Session  should  not  be  lost  without  at 
least  making  a  beginning  of  the  end. 

Public  ProsemUors  in  England : — Mr.  Frederic  Hill,  Barrister- 
at-Law,  on  2d  December  last,  read  a  paper  in  the  Jurispru- 
dence Section  of  the  Association  of  Social  Science,  which  has  been 
separately  printed.  The  title  is :  "  On  the  Expediency  of  giving 
to  County  Court  Judges  a  Criminal  Jurisdiction."  From  this 
paper  we  extract  the  following  passages  complimentaiy  to  criminal 
procedure  in  Scotland,  from  one,  who  from  his  lengthened  residence 
and  official  experience  in  this  section  of  the  Kingdom,  was  well 
qualified  to  form  an  opinion  on  the  subject : — 

"  Thanks,  in  no  small  degree,  to  our  colleague,  Mr.  EusseU  Gumey, 
the  want  of  a  public  prosecutor  seems  now  in  a  fair  way  of  being 
supplied ;  and  we  have  but  to  look  to  Scotland,  whose  example  is 
so  serviceable  on  the  one  point,  to  find  a  remedy  for  the  other.   In  that 
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part  of  the  country  there  exists,  under  the  name  of  SherifiTs-Substi- 
tute,  a  body  of  able  local  Judges,  corresponding  in  many  respects 
with  our  County  Court  Judges,  who  administer  not  only  the  bulk 
of  the  civil  law,  but  setting  aside  a  portion  of  the  petty  offences, 
the  bulk  also  of  the  criminal  law :  and  who,  in  all  cases  of  diffi- 
culty and  danger,  are  ready  to  take  upon  themselves  those  duties 
of  a  magistrate  which  require  courage,  calmness,  decision,  and  the 
authority  gained  by  a  reputation  not  only  for  strict  impartiality, 
but  also  for  full  and  exact  knowledge  of  the  duty  to  be  performed. 

"  By  giving  to  our  County  Cornet  Judges  a  criminal  in  addition 
to  their  civil  jurisdiction  (powers  shown  in  Scotland  to  be  perfectly 
compatible — ^powers  too  actually  possessed  by  most  of  our  own 
Superior  Judges),  the  institution,  so  beneficial  to  Scotland,  would 
in  effect  be  extended  to  England;  thereby  providing,  to  a  far 
greater  extent  than  at  present,  for  the  due  performance  of  the 
greatest  of  all  the  functions  of  Government — the  full  maintenance 
of  security  for  life  and  property. 

"  That  the  benefits  to  Scotland  are  really  great  and  substantial,  I 
am  enabled  to  attest,  by  a  residence  of  twelve  years  in  that  country 
in  an  official  position  which  gave  me  unusual  opportunities  of  ob- 
serving the  working  of  the  Criminal  Law  :  and  I  see  no  reason 
whatever  why  the  same  benefits  may  not  be  enjoyed  in  England ; 
nor  indeed  why,  by  a  judicious  extension  of  the  sound  principle  on 
which  the  system  is  based,  they  should  not  even  be  increased. 

"  Among  other  advantages  arising  from  the  presence,  in  every  part 
of  the  country,  of  a  Judge  intrusted  with  lai^e  powers,  and  ready 
at  all  times  to  conduct  a  criminal  trial,  is  an  avoidance  of  those 
long  delays  before  trial  so  common  in  England,  and  which  are  at 
once  unjust  to  the  innocent,  and  hurtful  even  to  the  guilty :  seeing 
that  a  long  period  of  imcertainty,  with  its  attendant  restlessness,  is 
inconsistent  with  any  process  of  moral  reform.  It  is  true  that  even 
in  Scotland  such  delays  are  not  altogether  unknown — ^perhaps  in 
some  cases  are  unavoidable ;  but  at  all  events  they  are  compara- 
tively few. 

"  It  is  long  since  any  such  trade  outrages  as  have  too  lately 
disgraced  Sheffield,  and  several  other  towns  and  mining  districts 
in  England,  have  been  witnessed  in  Scotland ;  long  also,  since  that 
country  has  seen  so  deplorable  a  spectacle  as  was  this  very  last 
summer  exhibited  at  Belfast ;  the  streets  fiUed  with  fanatics  and 
plunderers,  and  the  magisterial  Bench  occupied  by  men  apparently 
in  a  state  of  paralysis.  In  Scotland  too,  as  I  found  by  inquiries 
personally  made  over  the  whole  country,  the  number  of  habitual 
criminals  of  the  ordinary  kind,  more  especially  of  Scottish  parentage  * 
and  training,  is  very  small 

"  Judging  from  the  experience  of  Scotland,  the  expense  of  the 
change  need  not  be  great;  and  a  set-off  to  it  may  perhaps  be  gradu- 
ally found  in  the  suppression  of  some  at  least  of  the  present  Becord- 
erships ;  an  office  which  in  Scotland  does  not  exist.     But  whatever 
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the  cost  might  be,  all  persons  conversant  with  the  subject  would, 
I  presume,  at  once  admit  that  it  would  be  as  nothing  compared  with 
the  expense  consequent  upon  unrepressed  crime." 

Carries — Responsibility  for  Negligence  where  Ooods  pass  through 
tiie  hands  of  several  Carriefs, — ^The  inconvenience  of  the  absurd 
finality  clauses  by  which  the  jurisdiction  of  our  inferior  Judges  is 
made  privative  in  many  of  the  most  important  questions  of  daily 
life,  is  strikingly  exhibited  in  a  case  on  this  subject  lately  decided 
by  SherifiF  Dove  Wilson  at  Aberdeen,  and  reported  in  our  present 
number.  The  Sheriflf-Substitute  held  in  the  Small  Debt  Court,  from 
which  no  special  case  can  be  brought,  as  in  England,  to  the  Ck)urt 
of  Session,  that  an  action  laid  on  negligence  in  the  carriage  of  goods 
may  be  brought  against  the  railway  company  guilty  of  the  negli- 
gence, although  the  contract  for  carriage  was  made  originally  with 
another  company.  It  is  of  course  weU  settled  that  where  there  is  no 
special  contract  to  the  contrary,  the  company  receiving  the  goods 
imdertakes  the  responsibility  for  the  whole  distance,  making  the 
companies  to  which  it  hand^  over  the  goods  at  the  end  of  its  own 
line  its  agents  for  the  rest  of  the  transit.  In  England,  however,  since 
the  cases  of  the  Bristol  and  Exeter  By.  Co.  v.  Collins,  7  H.  L.  194,  29 
L.  J.  Ex.  41;  and  Coxon  v.  O.-JV.  By.  Co.,  29  L.  J.  Ex.  165,  5  H. 
&  N.  274,  it  has  been  held  that  the  only  right  of  action  is  against 
the  company  with  which  the  contract  was  made ;  and  Lord  Deas 
and  Lord  Ardmillan  appear  to  be  inclined  to  hold  that  the  law  is 
the  same  in  Scotland  (Scottish  Centred  By.  Co.  v.  Ferguson,  March 
30,  1863,  1  Macph.  750).  The  view  taken  by  the  learned  Sheriflf- 
Substitute  at  Aberdeen  seems  to  us  more  consistent  with  the  con- 
venience of  the  public  and  not  repugnant  to  any  legal  principle  ; 
and  though  some  of  his  observations  may  be  open  to  criticism,  we 
hope  that,  if  the  matter  be  fairly  brought  before  the  First  Division 
in  some  other  case,  these  learned  Judges  would  refuse  to  be  bound 
by  the  unsatisfactory  rule  adopted  by  the  English  Courts.  It  may 
be  remarked  that  Mr.  Deas  in  his  admirable  work  on  railways  gjives  no 
opinion,  though  he  seems  to  lean  to  the  English  rule,  while  Mr. 
M'Laren,  in  a  note  in  the  7th  edition  of  Bell's  Commentaries  (L  494), 
after  stating  the  law  as  to  the  liability  of  the  Company  receiving 
the  goods,  and  its  right  of  relief  against  the  company  ultimately 
responsible  under  their  sub-contract,  says :  "  But  if  the  aggrieved 
person  knows  which  company  is  ultimately  responsible  it  wHl  gen- 
erally be  more  for  his  interest  to  bring  his  action  directly  against 
that  company,  as  he  may  then  expect  to  have  the  assistance  of  the 
first  company  in  tracing  the  goods  into  their  hands.  In  an  action 
of  this  description  the  pursuer  must  aver  an  employment  of  the 
company  in  default  through  the  agency  of  the  first  company  acting 
at  his  request"  We  have  no  doubt  that  this  passage  is  founded  on 
a  knowledge  of  the  practice  in  the  Sheriflf-Courts  of  Scotland,  where 
such  actions  must  be  not  uncommon. 
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The  Conduct  of  Litigation  in  America,  and  the  Sheriff  Courts  of 
Scotland. — ^The  Law  Times  says : — "  A  correspondent  of  an  Ameri- 
can contemporary  contrasts  procedure  in  English  and  American 
Courts  with  referenjce  to  the  settlement  of  causes  equitably  in 
Court  These  remarks  are  founded  upon  a  recent  breach  of  promise 
case  tried  before  Lord  Chief  Justice  Cockbum,  in  which  by  consent 
a  verdict  for  a  considerable  sum  was  entered  for  the  plaintiff.  One 
thing  worth  noting,  it  is  said,  '  is  the  evident  desire  on  the  part  of 
the  counsel,  not  so  much  to  succeed  in  the  case  as  to  bring  about,  in 
what  appears  to  be  an  informal  matter,  a  just  arrangement  between  the 
parties.'  And  another  feature  remarked  upon  is  '  the  freedom  with 
whichtheChief  Justice  interfered  with  suggestions  and  advice,  and  the 
readiness  with  which  they  were  accepted.'  On  this  we  might  say, 
that  in  some  Courts  the  freedom  of  judicial  suggestion  is  apt  to  prove 
troablesoma  However,  our  Transatlantic  friend  considers  this 
preferable  to  what  he  describes  as  prevailing  in  his  own  country. 
He  writes,  'It  is  not  an  exa^eration  to  say  that,  with  a  few 
exceptions,  the  trial  of  suits  in  our  Courts  is  conducted  solely  with 
a  view  to  success  at  the  time  by  any  mean&  Evidence  known  to 
be  inadnaissible  is  offered  and  pressed.  Propositions  of  law  known 
to  be  untenable  are  presented  and  argued  with  apparent  sincerity. 
And  this  is  done  with  two  motives,  one  to  get  a  verdict ;  the  other 
to  lead  the  Judge  into  some  error,  so  that  an  adverse  verdict  may  be 
set  aside  on  appeal  In  addition  to  this,  there  is  too  often  carried 
on  a  comment  upon  the  evidence  in  the  way  of  side  remarks,  in- 
tended to  influence  the  jury,  though  not  addressed  openly  to  them. 
In  short,  the  faidts  of  pettifoggiqg  have  taken  too  much  possession 
of  our  higher  Courts.  For  pettifogging  is  not  confined  to  horse 
suits  and  justices'  courts ;  it  includes  all  unfair  and  tricky  proceed- 
ings in  any  Court  and  in  any  case.'  What  America  wants  is 
obviously  an  infusion  of  the  strength  and  independence  of  the 
English  judicial  bench.  'Pettifogging'  would  then  very  shortly 
disappear." 

Our  contemporary  might  have  added  that  the  defects  of  the 
American  practice  afford  an  instructive  comment  on  the  absence  of 
a  distinct  Bar  in  that  coimtry.  If  we  are  to  believe  the  statements 
which  are  often  made  with  regard  to  local  Courts  in  Scotland,  in 
which  litigious  business  falls  too  often  into  the  hands  of  the  less 
experienced  or  less  fortunate  members  of  the  '*  local  bar,"  a  similar 
lesson  might  be  read  in  the  most  important  of  the  Sheriff-Courts  of 
Scotland.  We  must  in  fairness  say,  however,  that  although  the 
system  of  conducting  debates  before  Sheriffs  is  said  to  be  often  little 
better  than  a  farce,  pettifogging  is  not,  so  far  as  we  have  heard, 
more  common  in  Sher^-Courts  than  in  other  tribunals.  We  believe 
that  one  of  the  hardships  of  a  local  judge  in  Scotland  (we  speak 
on  the  authority  of  statements  made  by  many  of  the  best  of  these 
functionaries  themselves)  is  that  the  aid  he  derives  from  the  procu- 
rators before  them  is  in  the  minority  of  cases  inappreciable^  because 
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the  gentlemen  who  ore  to  conduct  a  case  generally  come  before  them 
unprepared,  or  with  only  the  faintest  idea  of  the  nature  of  the  points 
of  law  or  fact  really  involved.  In  almost  all  cases  of  difficulty, 
the  most  laborious  study  is  required  of  the  judge  himself,  lest  he 
should  omit  to  notice  a  material  fact,  or  overlook  a  precedent  which 
the  bar  ought  to  have  brought  before  him,  but  the  discovery  of 
which  he  knows  from  experience  has,  more  probably  than  not, 
been  left  to  himself.  We  are  far  from  censuring  the  gentle- 
men who  thus  give  our  local  Judges  so  much  troubla  They 
have  to  do  their  work  under  many  difficulties.  They  have  often 
imperfect  libraries,  and  have  learned  to  be  content  too  often  with 
an  easy  reference  to  M'Glashan,  or  to  an  old  editon  of  Hunter's 
Zandlord  and  Tenant  or  Bell's  Principles,  More  frequently  they 
have  other  more  important  and  better  paid  business  to  attend  to  than 
that  of  the  Sheriff  Court.  More  frequently  still,  they  are  inexperi- 
enced juniors,  to  whom  the  more  harassing  and  less  lucrative  work 
of  litigation  has  been  committed  by  a  successful  senior  partner, 
or  even  by  a  different  firm  or  practitioner.  The  Sheriff-Courts 
will  not  be  as  they  ought  to  be  while  this  system  continues  as  it 
now  is.  We  confess  we  do  not  look  for  a  time  when  the  argu- 
ments there  will  be  conducted  with  all  the  care  and  precision  of 
a  Supreme  Court.  Still  we  cannot  but  think  that  there  is  room  in 
some  of  the  chief  local  tribunals  for  a  proper  bar,  set  apart  and 
trained  for  forensic  work ;  and  that  the  best  way  to  secure  this  is  by 
a  complete  separation  of  the  functions  of  conveyancing  and  agency 
business  from  advocacy.  We  are  aware  that  we  are  inculcating 
what  is  now  held  in  some  quarters  to  be  an  old-fashioned  doctrine ; 
but  we  appeal  to  the  experience  of  Glasgow  itself,  where  an  approx- 
imate but  insufficient  separation  of  these  classes  of  practitioners 
has  taken  place.  We  are  well  aware  that  in  the  Glasgow  Sheriff- 
Court  no  small  forensic  ability  is  exhibited ;  but  there,  as  well  as  else- 
where, it  is  surrounded  by  a  mass  of  slovenly  and  imperfect  pleading 
and  practice,  which  entails  upon  the  judges  infinite  labour,  and  upon 
clients  the  risk  of  needless  loss  and  delay.  We  do  not  think  that 
the  advice  we  give  should  be  unwelcoma  That  advice  is  that  young 
lawyers  intending  to  practise  in  the  more  important  local  Courts 
should  pass  as  advocates,  and  spend  a  few  years  in  attendance  in  the 
Supreme  Courts  before  settling  in  Glasgow  or  Dundee  or  Aberdeen. 
Theie  is  no  reason  why  Edinburgh  should  have  a  monopoly  of 
trained  advocates  :  and  the  less  so  if  the  coming  judiciary  reforms 
are  either  to  increase  the  importance  of  local  tribunals,  or,  which 
we  should  prefer,  to  disseminate  the  sittings  of  the  Court  of  Session 
more  widely  over  the  country. 

Consolation  for  the  Briefless. — Probably  most  young  men  that 
come  to  the  bar — especially  those  who  have  passed  their  pupillage 
outside  of  the  office  of  a  practitioner— cherish  the  hope  that,  by 
some  happy  stroke  of  fortune,  they  are  to  spring  at  once  into  a 
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lucrative  practice  ;  that  a  turha  dientiv/m  awaits  their  counsel,  and 
that  judges  and  juries  will  hail  them  as  second  Daniels. 

But  it  does  not  require  many  months  to  dispel  this  illusion. 
Most  young  lawyers  will  recognize  their  own  experience  in  the 
picture,  as  painted  by  a  junior  of  the  Philadelphia  bar  at  a  recent 
dinner  to  Chief-Justice  Thompson.  "  We  sit  long  years  in  solitude. 
Like  Mariana,  in  the  moated  Grange,  '  He  cometh  not,  she  said.' 
Day  follows  day,  and  months  run  into  years.  No  tender-hearted 
corporation  is  moved  by  our  condition ;  hardly  an  assault  and  bat- 
tery attacks  our  leisure ;  rarely  does  even  the  shrill  voice  of  the 
defendant,  in  an  action  for  slander,  startle  the  stillness  of  our  lives ; 
and  we  are  often  condemned  to  the  experience  of  Tantalus.  One 
sees  a  stream  of  clients  pour  into  the  office  of  a  friend  near  by ; 
another  is  kept  in  a  chronic  anxiety  by  the  knocks  of  prosperous- 
looking  laymen  who  mistake  his  office  for  another  man's ;  while  a 
third  finds  it  part  of  his  daily  trial  to  see  the  most  promising  pro- 
cessions, in  full  march  for  his  office,  diverted  from  their  purpose 
and  turned  aside  by  the  wickedly  enticing  and  wide-open  doors  of 
an  envious  neighbouring  savings  fund.  Thus,  sir,  we  seem  doomed 
to  sit  solitary  and  alone,  while  our  offices,  like  the  unhappy  coun- 
try of  the  patriotic  Irishman,  literally  *  swarm  with  absentees.'  " 

These  are  the  times  that  try  the  souk  of  youthful  neophytes,  and 
require  all  their  fortitude  and  philosophy — the  times  that  frequent- 
ly make  wrecks  of  the  prospects  of  those  who  cannot  possess  their 
souls  in  patience — who  are  not  thoroughly  in  earnest  But  if  a 
yoimg  man  will  look  the  matter  squarely  in  the  face,  he  will  dis- 
cover that  his  is  not  the  only  imwatered  fleece,  nor  the  only  candle 
that  has  been  long  kept  under  a  bushel.  That  rare  old  instructor. 
Soger  North,  said :  "  This  length  of  time  in  the  approaches  to  prac- 
tice must  be  endured,  for  what  inconvenience  is  it  wlien  a  man  lias 
once  firmly  dedicated  his  whole  life  to  the  law.  If  any  good  fortune 
invites  to  any  step  forwarder — then  he  is  to  embrace  the  opportun- 
ity ;  if  not,  he  cannot  be  secure  of  moderate  success  in  the  profes- 
sion but  by  entering  by  proper  means,  and  not  per  saltum,  leaping 
over  bridge  and  ditch  to  come  at  it  An  egg  may  have  more  than 
its  natural  heat,  but  will  hatch  or  be  addled;  therefore,  let  the 
motions  be  rather  phlegmatic  than  mercurial,  for  'tis  a  true  saying, 
*  soon  ripe  soon  rotten.' " 

It  is  very  true  that  there  have  been  some  lawyers  who  have 
sprung  into  great  practice  at  a  bound,  but  the  story  of  their  early 
years  will  show  that  they  were  prepared  for  their  success — that 
they  were  not  without  their  viginti  annorum  Itumhrationes.  Ers- 
kine,  Mansfield  and  Hardwicke  rose  rapidly  through  patronage  or 
extraordinary  ability  and  culture ;  but  the  great  body  of  successful 
lawyers  in  every  age  and  in  every  country  have  won  their  way  to 
success  through  years  of  patient  toiL 

Thurlow  attended  the  bar  several  years  unnoticed  and  unknown ; 
Lord  Grantley  is  said  to  have  toiled  through  the  routine  of  circuit, 
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aad  daily  attendance  at  Westminster  for  many  years  without  a 
brief;  Eldon  made  his  way  very  slowly,  "rising  at  five  in  the 
morning,  and  studying  at  night  with  a  wet  towel  round  his  head ; 
not,  like  Person,  to  allay  fever,  but  to  prevent  drowsiness."  "  I 
did  not  go  the  circuit  one  year,"  he  afterward  said,  "  because  I 
could  not  afford  it.  I  had  borrowed  of  my  brother  for  several 
circuits  without  getting  adequate  remuneration,  and  I  had  deter- 
mined to  quit  London  because  I  could  not  afford  to  stay  in  it" 
Dunning  got  nothing  for  some  years  after  his  call  to  the  bar. 
Kenyon  rose  gradually  through  the  general  impression  entertained 
at  the  bar  of  the  extent  of  his  legal  knowledge ;  but  this  impression, 
it  is  said,  was  nearly  twelve  years  in  reaching  the  brief-bestowing 
branch  of  the  profession.  Lord  Camden  went  the  western  circuit 
for  ten  or  twelve  years  without  success,  and  at  length  resolved  on 
trying  one  circuit  more,  and  then  retiring  from  the  profession.  He 
got  a  brief  at  last  and  prospered.  The  biographers  of  Choate  and 
Webster  tell  us  that  so  disheartened  were  they  at  their  early  want 
of  success  that  each  contemplated  leaving  the  profession  (or  some 
more  lucrative  business.  It  is  not  always  true,  then,  that  men 
destined  to  achieve  success  have  a  consciousness  of  their  coming 
greatness  or  patience  to  "  bide  their  time." — Albany  Law  Journal. 

General  Council  of  Procurators  in  Scotland. — ^Diets  for  examina- 
tion of  applicants  for  admission  as  Procurators  were  held  by  the 
Examiners  of  the  General  Council,  within  the  Faculty  Booms, 
George's  Square,  Glasgow,  on  the  27th,  28th,  29th,  30th  and  31st 
days  of  Jannary  last,  and  1st,  3d,  4th,  5th  and  6th  days  of  Febru- 
ary current.  The  following  applicants  were  found  duly  qualified 
for  admission,  viz. : — Messrs.  William  Howie,  and  James  Gibson, 
Ayrshire ;  Thomas  S.  Miller  and  Evan  George  Mackenzie,  Banff- 
shire; Thomas  B.  Anderson  and  James  B.  Dinwiddie,  Dumfriesshire; 
Alexander  Burnet,  Elginshire ;  A.  M.  Watson,  J.  T,  Sawers,  and 
Alexander  Agnew,  Forfarshire ;  J.  F.  Edwards,  Haddingtonshire ; 
James  S.  Young,  William  Strang,  A  F.  Halley,  Andrew  Henderson, 
Donald  M*Phee,  John  Downie,  J.  D.  M'Caig,  and  John  Hay,  Lan- 
arkshire ;  Eobert  M.  Kippen,  William  Young,  James  McLaren,  jr., 
Thomas  Soutar,  William  Alexander  and  Isaac  Henry  Anderson, 
Perthshire ;  David  D.  BrDwn,  Peeblesshire ;  Thomas  H.  Kir£,  W. 
G.  Hume  Guniou,  and  A.  H.  Aiton,  Eenfrewshire ;  Peter  M^Intyre, 
Stirlingshire;  and  F.  S.  Fairbaim,  Selkirkshire.  Messrs.  John 
Hampton,  jun.,  Aberdeenshire ;  Eobert  M.  Kippen,  Patrick  Stirling 
McLean,  and  Isaac  Henry  Anderson,  Perthshire ;  and  David 
Tweedley,  jun.,  Eenfrewshire,  passed  their  examination  in  General 
Knowledge. 

Erratum. — On  page  109,  line  27,  after  "  therefore,"  insert  "star- 
boarded his  vessel's  helm  to  keep  clear  of  the  other  vessel" 
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THE  EIGHT  HON.  STEPHEN  LUSHINGTON. 

The  late  Bight  Hon.  Stephen  Lushington,  D.CX.,  late  Judge 
of  the  High  Court  of  Admiralty,  died  on  Sunday  last,  Jan.  19,  at 
his  residence,  Ockham  Park,  Ripley,  Surrey.  He  was  the  second 
son  of  the  late  Sir  Stephen  Lushington,  Bart,  by  Hester,  daughter 
of  John  Boldero,  Esq.,  of  Aspeden  Hall,  Hertfordshire,  and  was  bom 
in  London,  14th  Jan.  1782.  He  was  educated  at  Eton,  and  pro- 
ceeded thence  to  Oxford,  where  he  became  a  Fellow  of  All  Souls* 
College.  He  graduated  B.A.  in  1802 ;  M.A.  1806 ;  B.GL.  in  1807, 
and  D.C.L  in  1808.  He  was  called  to  the  bar  at  the  Inner  Temple 
in  1806,  and  was  subsequently  admitted  an  advocate  in  Doctors' 
Commons.  In  1828,  Dr.  Lushington  was  appointed  Judge  of  the 
Consistory  Court,  and  in  1838  he  was  transferred  to  the  High  Court 
of  Admiralty,  from  which  he  retired  in  1867.  He  was  for  many 
years  Chancellor  of  the  dioceses  of  London  and  Bochester  ;  and  also 
official  to  the  Archdeacon,  and  Commissary  of  Westminster,  Essex, 
and  Hertfordshire,  and  of  the  deaneries  of  Essex  and  Barking.  He 
was  made  a  Privy  Councillor  on  his  elevation  to  the  judgeship  of 
the  Admiralty  Court,  and  during  the  twenty-nine  or  thirty  years  that 
he  presided  over  that  Court,  his  judgments  have  formed  the  leading 
precedents  in  Admiralty  law.  He  was  a  Liberal  in  politics,  and  an 
early  strenuous  and  able  advocate  of  reform.  At  an  early  age  he 
was  returned  to  Parliament  for  the  borough  "of  Ilchester,  which  he 
represented  till  1826,  when  he  was  elected  for  Tregony.  In  1830-31 , 
he  sat  for  Winchelsea,  and  from  1832  till  1841,  he  was  one  of  the 
representatives  of  the  Tower  Hamlets. 

Dr.  Lushington  was  one  of  the  counsel  with  Lords  Brougham  and 
Denman,  in  the  defence  of  Queen  Caroline.  From  1820  to  1841  he 
was  prominent  in  many  of  the  chief  questions  of  Parliamentary 
politics. 

Speaking  of  Dr.  Lushington's  Parliamentary  career,  the  author  of 
Bandoni  Biscolledions  of  the  House  of  Commons,  writing  about  forty 
years  ago,  says :  ''  He  is  a  man  of  distingushed  talents.  If  he  has 
no  pretensions  to  genius,  or  if  he  seldom  delights  his  audience  by 
anything  brilliant  or  original,  he  never  fails  to  put  the  most  obvious 
arguments  in  favour  of  the  view  he  takes  of  a  subject  in  the 
clearest  light  His  speeches  are  always  argumentative  and  forcible. 
I  know  of  few  members  who  deal  less  in  general  declamation." 
In  1839  the  future  judges  of  the  Admiralty  Court  were  disqualified 
from  sitting  in  the  House  of  Commons,  and  three  years  later  Dr. 
Lushington  retired  from  political  life. 

Dr.  Lushington  did  his  judicial  duty  with  assiduity  and  con- 
spicuous ability.  He  was  called  upon  to  decide  some  important 
points  duringthe  Crimean  War ;  and  but  lately  he  delivered  an  elabor- 
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ate  and  able  judgment  in  the  case  of  the  Banda  and  Elirwee  Booty. 
As  Dean  of  the  Arches  Court,  he  had  to  pass  many  judgments 
upon  matters  connected  with  the  ecclesiastical  agitations  in  the 
Church  of  England' during  the  last  twenty  years;  among  others, 
questions  relating  to  the  formation  of  the  altar,  and  to  the  use 
of  altar  lights  at  St  Barnabas',  came  before  Dr.  Lushington  for 
consideration.  He  had  also  to  investigate  the  charges  made  against 
Dr.  Williams  and  the  Eev.  Mr.  Wilson,  in  connection  with  their 
contributions  to  Essays  and  Bemews. 

Dr.  Lushington,  when  upwards  of  fourscore  and  ten  years,  made 
the  journey  from  Ockham  Park  to  Oxford  to  record  his  vote  for 
Dean  Stanley  at  the  recent  election  of  select  preacher  for  the  Uni- 
versity; but  on  his  return  he  was  seized  with  an  attack  of  bronchitis, 
from  which  apparently  he  never  thoroughly  recovered.  He  married 
in  1821  Sarah  Grace,  daughter  of  the  late  Thomas  William  Carr, 
Esq.,  of  Frognal,  Middlesex,  by  whom  he  has  left  issue.  His  eldest 
son,  Mr.  Edward  Harbord  Lushington,  was  for  many  years  in  the 
Bengal  Civil  Service;  of  his  other  sons,  Mr.  Vernon  Lushington, 
Q.C.,  is  Eecorder  of  Eichmond,  and  Mr.  Godfrey  Lushington  is  a 
barrister  of  the  Inner  Temple. 

The  Law  Times,  to  which  we  are  indebted  for  most  of  the  facts 
in  the  preceding  notice,  gives  him  much  of  the  credit  due  for  the 
great  improvements  made  in  the  practice  of  the  Admiralty  Court 
during  the  last  twenty  years,  which  have  made  the  system  of  pro- 
cedure in  that  Court  the  probable  "  basis  of  any  new  system  of 
pleading  which  may  be  introduced  by  the  proposed  reforms."  The 
same  Journal  also  corrects  the  common  misapprehension  that  his 
opinion  as  to  the  principles  on  which  prize  cases  should  be  decided 
was  very  different  from  that  entertained  by  Lord  Stowell,  and  that 
he  considered  that  neutrals  should  be  treated  more  leniently  than 
they  had  been  by  that  great  judge.  That  change  was  caused  by  the 
opinion  of  the  Judicial  Committee  of  the  Privy  Council  presided 
over  by  Lord  Kingsdown,  to  which,  although  it  reversed  his  judg- 
ments, he  gave  unqualified  submission.  (See  The  Franziska,  Spinks 
Pr.  Ca.  Ill :  The  Ostzee,  ib.  174 :  The  Leucade,  ib.  217.) 

James  Buchakan,  Esq.,  S.S.C.  (1850),  (Jied  at  Portobello, . Jaa 
25th.  Mr.  Buchanan  came  to  Edinburgh  from  Perthshire  more 
than  forty  years  ago ;  and  commenced  business  for  himself  in  1841. 
He  was  very  highly  respected  by  his  professional  brethren,  and  by 
his  diligent  attention  to  the  interests  of  his  clients,  he  had  se- 
cured a  large  amount  of  confidence  as  a  professional  man,  and  he 
will  be  remembered  by  those  who  knew  him  best,  as  a  shrewd, 
sagacious  and  upright  man  of  business.  His  kindliness  of  manner 
and  courtesy  of  demeanour  made  him  a  great  favourite  with  all  who 
knew  him,  either  in  professional  or  private  life.  He  leaves  a  widow 
and  one  child. 

Thomas  Landale,  Esq.  of  Templehall,  S.S.C.  (1829),  was  run 
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over  by  a  tramway  car,  at  Edinburgh,  and  killed,  Feb.  5.  Mr  Lan- 
dale  was  a  native  of  Anstruther  in  Fife,  and  was  in  his  72d  year. 
He  was  a  well-known  and  highly  respected  citizen  of  Edinburgh. 
For  many  years  he  was  in  the  habit  of  taking  a  prominent 
part  in  the  deliberations  of  the  Convention  of  Eoyal  Bnrghs ;  and 
he  had  long  been  a  familiar  figure  among  the  lay  members  of  the 
General  Assembly. 

William  M'Corquodale,  Esq.,  Writer,  Dunfermline,  died  at 
Grange  Koad,  Edinburgh,  Feb.  7,  aged  30. 


fMtB  ot  €ngUBh;  ^nuritmt,  mib  ^lonial  CisstB. 


Pbinctpal  and  Agent — PaymevU  to  Agent — It  is  well  settled  tliat  a  debtor 
is  authorized  to  pay  to  an  agent  any  sum  which  is  due  upon  a  security  which 
has  been  intrusted  to  the  agent  by  the  holder,  for  the  purpose  of  collecting  any 
nut  of  it ;  as  where  the  agent  has  been  authorized  to  receive  the  interest  only, 
out  receives  the  principal  Indeed  the  authorities  ^o  to  the  extent  of  holding 
a  payment  valid,  made  to  any  agent  who  is  merely  intrusted  with  the  posses- 
fdon  of  the  security,  without  express  authority  to  receive  or  collect  any  part  of 
it  The  ostensible  authority  attributed  to  a  party  to  whom  is  intrusted  an 
instrument  to  secure  the  payment  of  money,  is  to  receive  payment  according  to 
its  terms.  Per  Talcott^  f. — The  principal  is,  as  to  third  persons,  not  having 
any  notice  of  a  limitation,  bound  by  the  ostensible  authority  of  the  agent,  and 
cannot  avail  himself  of  secret  limitations  upon  the  authority  and  repudiate  the 
agency,  where  innocent  third  persons  have,  in  good  faith,  acted  upon  the  osten- 
sible authority  conferred  by  tne  principal. — The  plaintiff  held  a  note  for  800 
dollars  and  interest,  payable  to  her  own  order,  at  the  office  of  W.,  made  by  the 
defendant.  When  it  fell  due,  the  plaintiff,  without  indorsing  the  note,  himded 
it  to  M.  to  present  for  payment  M.  accordingly  presented  the  note,  at  the 
place  of  payment,  togetner  with  a  forged  order  upon  W.,  puiporting  to  be 
signed  by  the  plaintiff,  requesting  W.  to  pay  her  money  to  M.  The  principal 
and  interest  was  therefore  paid  by  W.,  and  the  note  delivered  up  and  cancelled, 
and  M.  absconded  with  the  money.  Held,  that  the  payment  was  clearly  valid, 
both  upon  authority  and  principle,  and  discharged  the  note.  The  presentation, 
by  an  agent,  of  a  spurious  order  from  the  payee,  upon  the  maker  of  a  note,  for 
the  amount  due  upon  the  note,  the  maker  supposing  the  order  to  be  gentdne, 
cannot  have  the  effect  of  invalidating  a  payment  otherwise  justified.  Although 
an  indorsement  is  required  to  render  a  note  negotiable,  it  is  not  necessary  to 
the  validity  of  a  payment  A  delivery  of  the  note  to  the  maker  is  all  that  is 
required,  upon  the  payment  thereof,  either  to  the  payee  or  his  agent — DoubU- 
day  y.  Grew,  60  Barbour,  N.  Y.  Rep. 

Ratlwat — Contrcuit  hettoeen  Railroad  Compantf  and  Paseenger — Right  of  Con- 
ductor to  jmf  off  a  Passenger  refusing  to  vay  hu  fare — Agency.  M.  on  the  Ist 
of  May,  purchased  a  throuch  ticket  from  N.  Y.  to  B.  over  the  P.  W.  &  B.  R.  R, 
and  on  that  day  took  the  tnrough  train.  The  conductor  of  the  train  took  up 
the  ticket  and  gave  M.  a  "  conductor's  check,"  with  the  words  "  good  for  this 
day  and  train  only,''  and  with  the  numerals  5  and  1,  showing  the  month  and 
day,  punched  out  of  the  '*  check."  M.  desiring  to  leave  the  train  at  a  way 
station  inquired  of  some  one  at  the  window  of  the  company's  ticket  office  at 
the  station,  if  the  ''  check"  would  take  him  to  R  on  another  train  and  day,  and 
was  told  that  it  was  good  till  taken  up."  On  the  6th  of  May,  M.  entered 
SDciher  train  going  to  B.,  and,  being  called  upon  for  his  ticket,  offered  the 
'^chacL'    The  conductor  refused  to  receive  the  ''check,"  and  M.  having  r»- 
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fdsed  to  pay  fare,  the  train  was  stopped  at  a  point  intermediate  between 
two  stations,  and,  by  direction  of  the  conductor,  M.  left  the  train.  Htld^  1. 
that  M.  had  no  right  to  leave  the  train  at  the  way -station,  and  afterward  to 
enter  another  train  and  proceed  to  his  original  point  of  destination  without 
procuring  another  ticket,  or  paying  his  fare.  2.  That  on  the  refusal  of  M.  to 
pay  his  fare,  the  conductor  had  the  ri^ht  to  put  him  ofif  the  train,  using  no 
more  force  than  was  necessary  to  effect  ms  removal,  and  was  under  no  obuga- 
tion  to  put  him  off  at  a  station,  3.  That  even  if  the  person  by  whom  M.  was 
told  that  the  ''  check''  was  good  until  taken  up  was  an  agent  of  the  company , 
the  presumption  is,  that  a  ticket  agent  at  a  way-station  has  no  authority  to 
change  or  modify  contracts  between  the  company  and  through  passengers,  and 
the  onus  of  rebutting  this  presumption  rested  on  M. — M*Clure  v.  Philadelphia, 
Wilmington  and  BaUimore  Bailway  Co,,  34  Maryland  Bep. 

Corporation — Company — Trade-Mark, — ^Where  the  name  of  a  manufactur- 
ing corporation  designates  the  origin  and  ownership  of  goods  manufactured  by 
it,  it  will  be  protected  in  the  use  of  its  name  to  the  same  extent,  and  upon  the 
same  principle  that  individuals  will  be  protected  in  the  use  of  trade-marka 
Corporations,  in  the  exercise  of  discretionary  powers  conferred  by  statute, 
must  so  exercise  them  as  not  to  infringe  upon  the  established  legal  rights  of 
others.  Where  a  corporation,  with  the  consent  of  its  principal  stockholders, 
has  embodied  their  names  in  the  corporate  name,  the  right  to  use  the  name  so 
adopted  will  continue  during  the  existence  of  the  corporation.  A  rival  com- 
pany, subsequently  formed,  and  embracing  such  stockholders,  will  have  no 
right  so  to  use  the  names  of  such  stockholders  as  to  mislead  those  dealing  with 
them  into  the  belief  that  the  two  companies  are  the  same.  The  ground  on 
which  courts  of  equity  afford  relief,  in  cases  of  infringement  upon  the  rights  of 
property  in  trade-marks,  is  the  injury  to  the  party  aggrieved  and  the  imposi- 
tion upon  the  public.  Thebe  consequences  do  not  necessarily  depend  upon  the 
question  whether  there  is  actually  any  fraud  or  evil  intent.  The  quo  animo, 
therefore,  would  seem  to  be  an  immaterial  inquiry.  Where  the  probable  and 
ordinary  consequences  of  a  man's  acts  will  be  to  benefit  himself  to  the  injury  of 
another,  his  intention  to  produce  that  result  may  be  legitimately  inferred. — 
Holmes,  Booth  <&  Hayden  v.  Holmes,  Booth  db  Atwood  Manuf,  Co,,  37  Conn.  Bep. 

Marine  Insurance — CoTistrucHon  of  Policy  of  Insurance  against  Losses  €u 
Carriers — Right  to  complete  Indemnity, — Plaintiffs,  who  were  lightermen,  were 
insured  by  a  Lloyd's  policy,  upon  craft  of  every  description  "  at  and  from  all  or 
any  of  the  wharves,  banks,  quays,  and  places  of  arrival  or  departure  in  the  river 
Thames,  comprising  the  whole  extent  of  the  river  from  Wanasworth  downwards 
to  the  Victoria  Docks,  including  aU  or  any  intermediate  docks  and  wharves,  and 
vice  versa,  until  on  board  any  merchant  or  steam  vessel,  barge  or  boat,  or  other- 
wise landed  at  any  wharf,"  etc.  The  policy  was  "  on  all  goods  and  produce  as 
interest  may  appear,"  and  at  the  foot  of  it  was  written  "  to  cover  and  mclude  all 
losses,  damages,  and  accidents,  amounting  to  £20  and  upwards,  on  each  craft, 
to  goods  carried  by  the  pits,  as  lightermen,  or  delivered  to  them  to  be  water- 
borne,  either  in  their  own  or  other  craft,  and  for  which  losses,  damages,  and 
accidents  the  pits,  may  be  liable  or  responsible  to  the  owners  thereof  or  others 
interested.  It  is  agreed  that  the  amount  of  each  underwriter's  liability  shall 
not  exceed  the  amount  of  his  subscription."  This  policy  was  subscribed  by 
imderwriters  for  sums  amounting  to  £2,000.  Deft,  underwrote  it  for  £100. 
During  the  risk  a  loss  occurred  to  goods  carried  by  pits,  as  lightermen,  for  which 
pits,  became  responsible  to  the  owners  interested  to  the  amoimt  of  £1,100,  and 
paid  that  amount  The  total  interest  of  pits,  in  goods  earned  in  this  and  other 
Daiges,  amounted  at  the  time  of  the  loss  to  £20,0OD  : — Held,  that  the  policy  was 
not  a  marine  policy,  but  was  intended  to  indemnify  pits,  against  losses  sustained 
by  them  as  carriers,  and  that  deft  was  liable  to  tne  extent  of  his  subscription, 
and  not  merely  to  such  a  proportion  of  the  loss  as  his  subscription  bore  to  the 
whole  value  of  pits',  interest  at  tl^e  time  of  ^e  loss, — Joyce  v  Kennard.  41  L.J. 
Q.B.  17, 


ENGLISH,  AMERICAN,  AND  COLONIAL  CASES.  155 

Tbsbfabs — ObstrucHon  of  Highway^in  NcmgabU  Lake. — ^A.  being  the  owner 
of  land  adjoining  a  navigable  lake,  the  bed  of  which  was  the  soil  and  freehold 
of  pit,  granted  to  defts.  a  right  of  way,  and  made  a  pier,  part  of  which  was 
upon  his  own  land,  and  part  upon  the  bed  of  the  lake.  He  then  leased  the 
pier  and  the  land  belonging  to  nim  to  defts.,  a  Steamboat  Company,  who  used 
the  pier  for  the  purpose  of  landing  and  embarking  passengers.  If  the  pier  had 
not  been  built  on  the  bed  of  the  h&e,  they  might  nave  brought  their  steamboats 
sufficiently  near  to  be  able  to  land  their  passengers,  by  means  of  a  temporary 
stage  reaching  from  their  boats  to  the  land  so  leased  to  them,  and  upon  whicn 
port  of  the  pier  was  built  The  public  had  a  right  to  navigate  the  lake,  and 
pit  had  not  removed  the  pier,  although  it  had  been  erected  without  his  consent 
and  against  his  will : — Hddf  that  he  could  not  maintain  an  action  against  defts. 
for  using  the  pier  as  above  stated,  inasmuch  as  while  he  allowed  it  to  remain,  it 
was  an  obstruction  to  their  right  to  navigate  the  lake,  and  to  land  and  embark 
their  passengers  at  that  place.-  -Marshall  v.  UlUswater  Steam  Navigation  Co,,  41 
L.J.  Q.B.  41. 

Marin£  Insuranci: — Open  Policy — Concealment — Mistake  in  name  of  Ship, — 
Plaintiiis  (brokers)  were  employed  by  Q.,  of  Hamburg,  to  enter  into  policies  to 
cover  hides  on  ship  or  ships  to  be  declared.  Defta  subscribed  one  of  these 
policies.  Another  policy  had  been  subscribed  by  the  Progress  Company,  which 
was  being  wound  up,  and  the  proportion  remaining  open  upon  that  policy  was 
£121.  U.  wrote  to  pits,  directing  them  to  declare  upon  the  policies  to  cover 
hides  shipped  on  The  Socrates,  Jeaucard,  from  a  port  in  the  Brazils  to  Hamburg. 

The  Veritas  contained  The  Socrates,  Captain ,  a  new  Norwegian  vessel,  and 

The  Socrate,  Captain  Jeaucard,  an  old  French  vessel.  Pits,  and  their  clerk 
looked  over  the  Veritas  and  saw  the  two  vessels  as  above  mentioned.  The  clerk 
was  then  sent  to  defts.,  and  saw  D.,  a  clerk,  who  asked  him  whether  The  Socrates 
named  in  the  Veritas  was  the  ship.  He  said  he  thought  it  was.  He  indorsed 
upon  the  policy  a  declaration  of  interest  by  The  Socrates,  and  requested  defts. 
to  insure  on  the  same  ship  for  £121,  by  way  of  re-insurance  of  what  had  been 
insured  in  the  Progress.  A  policy  for  that  amount  was  executed.  G.  shipped 
hides  on  board  The  Socrate,  and  ^e  was  lost,  with  the  hides  on  board.  Fits, 
had  also  been  employed  by  K.,  of  Hamburg,  in  the  same  way,  and  had  opened 
with  defts.  a  policy  on  hides,  by  ship  or  sMps  to  be  declared,  for  £3,000.  In 
pursuance  of  further  instructions  from  K.,  they  agreed  with  defts.  for  a  farther 
policy  of  the  same  nature  to  the  extent  of  £5,000.  For  this  last  transaction  a 
slip  was  signed.  K.  subsequently  wrote  to  pits.,  informing  them  that  he  had 
biaes  to  the  value  of  £2,700  coming  by  The  Socrates  from  Brazil  to  Hamburg, 
and  also  hides  to  the  value  of  £3,600  coming  by  The  Sophie,  and  desiring  them 
to  insure  £1,100,  and  to  declare  on  their  open  policies  for  the  residue.  One  of 
pits,  went  to  defts.  on  the  4th  Feb.,  and  saw  L.,  another  clerk,  in  whose  presence 
ne  wrote  out  a  slip  for  a  policy  for  £2,455,  which  was  initialed  by  L.,  and  was 
intended  to  be  in  the  stead  of  a  declaration  for  that  amount  on  the  open  policy 
for  £5,000.  K.  shipped  hides  on  board  The  Socrates^  which  was  lost  as  before 
mentioned.  Actions  having  been  brought  upen  the  policies  for  £121  and 
£2,455,  the  jury  were  asked  whether  the  parties,  in  entering  into  the  contracts, 
both  meant  to  insure  the  hides  by  the  vessel  on  which  they  were  actually 
shipped,  whatever  her  name  might  be,  though  they  supposed  it  to  be  The 
Socrates,  or  whether  defts.  meant  to  insure  on  hides  on  board  The  Socrates.  The 
jury  answered  the  question  in  favour  of  pits. : — Held,  that  the  policy  for  £121 
was  invalid,  inasmuch  as  defts.  were  not  under  any  obligations  to  subscribe  it, 
and  pits,  had  by  the  letter  received  from  G.  reasonable  means  of  knowledge 
that  the  vessel  was  the  vessel  of  which  Jeaucard  was  the  captain  ;  and  as  the 
expression  of  opinion  by  their  clerk  was  tantaimount  to  an  assertion  that  the 
ship  was  The  Socrates,  there  had  been  a  misrepresentation  made  to  deft  as  to  a 
material  fact  But  held,  that  pits,  were  entitled  to  recover  on  the  policy  for 
£2,455,  for  although  the  slip  for  the  policy  for  £5,000  was  not  a  contract  en- 
forceable at  law  or  in  equity,  it  was  an  en^^agement  which  could  not  be  repudi- 
ated without  a  breach  oi  fEuth,  and  the  pobcy  for  £2,455  must  be  tcQcen  as  made 
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on  the  basis  of  that  engagement,  and  therefore  that  it  was  not  material  to  defts. 
whether  theie  were  or  were  not  facts  known  to  the  insured,  and  not  known  to 
them,  which  might  make  the  vessel  a  less  eligible  risk.  Under  30  Vict.  c.  ^, 
ss.  7  &  9,  a  slip  for  a  policy  of  insurance  may  be  given  in  evidence  where  it  is 
material,  although  not  stamped. — lonides  v.  Pacifii  Fire  and  Marine  Insurance 
Co,,  41  L.J.  Q.B.  33. 

NsaLiOENCE — Broker — Liability  for  want  of  competent  skill  as  Arbitrator. — 
Defendant,  a  broker,  was  employed  by  plaintiff  to  sell,  and,  as  selling  broker, 
sold  for  plaintiff  "to  arrive"  certain  goods  on  the  terms  that  they  were  ''Mr 
average  quality  in  opinion  of  selling  broker."  The  buyers  having  on  the  arrival 
of  such  goods  refused  to  take  them,  deft  went  and  inspected  uiem,  and  gave 
his  opinion  that  they  were  not  of  fair  average  quality  according  to  the  contract : 
— Held,  that  he  gave  such  opinion  as  quasi  arbitrator,  and  was  therefore  not 
liable  to  an  action  for  any  want  of  skill  in  forming  it — Pappa  v.  Eose,  41  L.J. 
C.P.  11. 

Sale — Of  Chattel  on  Condition — Breach  of  Warranty— Rescission  of  Contract. — 
The  purchaser  of  a  mare  at  an  auction  was  induced  to  buv  her  by  the  descrip- 
tion that  she  had  been  hunted  with  certain  hounds.  The  conditions  of  sale 
provided  that  horses  not  answering  the  description  must  be  returned  before  a 
specified  time,  othenvjse  the  purchaser  must  keep  them  with  all  faults.  The 
purchaser  paid  the  price,  and  was  casually  told  that  the  d^^ription  was  untrue. 
Nevertheless,  he  remov^  the  mare  to  his  own  stables,  and,  while  being  so  re- 
moved, she  ran  away,  and  injured  herself  severely,  without  any  negligence  on 
the  plaintiff's  part  The  description  was,  in  fact,  untrue,  and  on  that  ground 
the  purchaser  returned  her  to  the  seller  within  the  specified  time : — Held,  that 
since  the  purchaser  had  in  removing  her  done  no  more  than  he  was  entitled  to 
do  under  the  contract,  and  since  the  injuries  were  not  owing  to  any  negHgence 
on  his  part,  he  had  not  lost  his  right  to  rescind  the  contract,  and  could  recover 
the  pnce  from  the  seller  in  an  action  for  money  had  and  received. — Head  v. 
Tattersall,  41  L.J.  Exch.  41. 

Bill  op  Exchange — Collateral  Security — Appropriation — Equity. — On  the 
14th  Sept.  P.  &  Co.  purchased  from  H.  a  floating  cargo  of  maize,  and  same  day 
resold  it  to  deft.  On  4th  Oct  P.  &  Co.,  according  to  the  custom  of  the  trade, 
paid  H.  (who  retained  the  shipping  documents)  a  deposit  of  £883  on  account  of 
the  caigo,  and  the  same  day  drew  a  bill  on  deft  for  that  amount,  which  deft 
accepted.  P.  &  Co.  discounted  the  bill  with  the  pits.  On  the  arrival  of  the 
caigo  in  Nov.  P.  &  Co.,  acting  on  deft's  instructions,  sold  the  caigo  for  him  to 
C,  who  paid  H.  the  balance  due  from  P.  &  Co.  on  the  first  sale,  and  received 
direct  from  H.  the  shipping  documents.  There  was  then  remaining  in  C.'s  hands 
a  balance  of  £415  due  to  deft.  On  2nd  Dec  P.  &  Co.  executed  a  deed  of  in- 
spectorship ;  on  the  17th  the  bill  for  £883  was  dishonoured  at  maturity ;  and 
on  the  20th  deft,  filed  in  Dublin  a  petition  for  arrangement  with  his  creditors. 
Had  P.  &  Co.  not  suspended  payment,  they  would  have  been  entitled,  according 
to  the  regular  course  of  busmess,  to  appropriate  the  balance  of  ^15  to  the 
taking  up  of  the  bill ;  and  it  would  also  have  been  their  duty  towards  dd^ 
to  do  so,  and  to  retire  the  bilL  C.  having  paid  the  £415  into  Court, — Held 
that  the  money  paid  in  ought  to  be  applied  towards  taking  up  the  bill,  and 
ought  not  to  be  paid  to  deft  or  his  trustees. — Bank  of  Ireland  v.  Perry,  41  L.J. 
Exch.  9. 

Bread — Adulteration  by  alum — Conviction. — 6  and  7  Will.  IV.  c  37,  s.  8. 
A  person  cannot  be  convicted  under  s.  8  of  6  and  7  WilL  IV.  c  37,  for  using 
prohibited  mixtures  or  ingredients  in  making  bread  for  sale,  unless  there  be 
knowledge  either  in  himseu  or  in  the  person  employed  by  him  of  the  presence 
of  the  mixture  or  ingredient — Core  v.  James,  41  L.  J.  Mag.  Ca.  19. 

GuNPOWDKR  Act — Keeping  cartridges  vdthout  license:  dealer  hut  not  mantt- 
fa4iturer. — By  23  and  24  Vict  c.  139,  s.  6,  *^  The  following  regulations  sh^l  be 
observed  with  respect  to  the  manufacture  of  loaded  percussion  caps,  and  the 
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mannfactnie  and  keeping  of  ammunition,  fireworks,  fulminating  mercury,  or 
any  other  preparation  or  composition  of  an  explosive  nature — no  such  articles 
aforesaid,  except  percussion  ca|>s,  exceeding  the  respective  quantities  herein- 
after mention^,  and  set  opposite  to  the  descriptions  of  the  respective  artides 
(that  is  to  sav),  ammunition  containing  five  pounds  of  gunpowder,  shall  be 
kept  in  any  place  not  licensed  for  that  purpose.  By  s.  7, ''  all  loaded  percus- 
sion caps  made,  and  all  ammunition,  fireworks,  fulminating  mercury,  &&, 
made  or  kept  in  any  place,  where,  under  the  Act,  it  is  not  la\mil  to  make  per- 
cussion caps,  or  to  make  or  (as  the  case  may  be)  keep  ammunition,  &c,  and  anv 
quantities  of  ammunition  kept  in  any  lawfm  place  exceeding  the  quantity  whicn 
may  be  lawfully  kept  there,  shall  be  forfeited."  The  appellant,  a  gun  and 
pistol  manufacturer  and  a  dealer  in  cartridges,  which  he  retailed  to  customers, 
out  not  otherwise  a  manufacturer  of  the  articles  Specified  in  s.  6,  kept  on  Ids 
premises  without  a  license  50,400  loaded  cartridges,  which  he  had  purchased 
from  a  manufacturer,  and  which  severally  contamed  small  quantities  of  gun- 
powder, varying  from  six  to  nineteen  grains  each,  and  in  the  whole  containing 
upwards  of  fifty  pounds : — Held,  that  he  was  not  liable  to  be  convicted  under 
a  6,  which  appli^  only  to  the  keeping  in  connection  with  the  manufacture  of 
ammnnitiony  and  not  to  the  case  of^a  mere  dealer  purchasing  ammunition  £rom 
the  manufacturer. — Webley  v.  WooUey,  41  L.  J.  Mag.  Ca.  38. 

Trust — Trustee  Mortgagee  Employing  eame  Solicitor  tu  Mortgagor — Fraud  of 
SoUeitor — Liability  of  Trustee. — If  trustees  lending  money  on  mortgage  have 
the  same  solicitor  as  the  mortgagor,  they  must  take  the  utmost  precaution  ;  if 
they  trust  implicitly  in  the  solicitor,  however  high  his  reputation,  they  will  be 
held  responsiule  for  any  loss  which  liis  fraud  may  occasion.  Tlie  indemnity 
clause  usually  inserted  m  settlements  will  not  protect  them. — Sutton  v.  Wilders, 
41  L  J.  Ch.  30. 

Contract — Builder  and  Architect — Negligence — Extra  Work — Arbitration — 
Undisclosed  Agreement. — A  builder  made  a  tender  undertaking  to  sign  a  con- 
tract to  execute  for  a  certain  sum  certain  works  described  in  some  rough  sketches 
and  verbal  explanations  of  an  architect.  The  architect  subsequently  sent  by 
special  messenger  to  the  builder  a  contract  to  perform  for  the  sum  named  the 
works  delineated  and  described  in  certain  plans  and  specifications  Uiereto 
annexed.  These  differed  materially  from  the  works  described  in  the  rough 
sketches  and  verbal  explanations  on  which  the  builder  had  made  his  tender. 
The  builder,  however,  si^ed  the  contract  without  any  explanation,  and  com- 
pleted the  works  according  to  the  plans  annexed  to  it  He  then  filed  a  bill 
claiming  to  have  an  account  taken  of  the  works  executed  by  him  on  the  basis  on 
which  he  had  made  his  tender ; — Held,  that  as  the  mistake  under  which  he  signed 
the  contract  was  due  to  his  own  negligence,  and  he  had  not  taken  proceedings 
for  rectifying  the  contract  as  soon  as  he  discovered  it,  he  was  not  entitled  to  any 
relief  in  this  respect  A  building  contract  contained  the  usual  clause,  appoint- 
ing the  archit«;t  arbitrator  in  respect  of  extra  works ;  the  architect  had 
guaranteed  to  his  employer  that  the  total  cost  should  not  exceed  a  certain  sun^, 
out  that  fact  had  not  oeen  disclosed  to  the  builder  at  the  time  he  signed  the 
contract :  Held,  that  the  guarantee  was  a  material  fact  tending  to  influence  the 
architect's  decision^  and  as  it  was  not  disclosed  to  the  builder,  he  was  not  bound 
by  the  submission  to  the  architect's  arbitration,  and  the  Court  would  perform 
the  part  of  arbitrator  in  the  matter. — Kimherley  v.  Dick,  41  L.  J.  Ch.  38. 

Insurance  against  Fire — Construction  of  Policy — Goods  Insured  by  Bailee 
— "  Assured^s  own  in  Tnist  or  on  Comffmission  for  which  Assured  Responsible.^ — 
By  a  floating  policy  goods  in  a  specified  wharf  were  insured  against  loss  by  fire, 
but  the  insurance  was  limited  to  goods  which  were  **  the  assured's  own,  in  trust 
or  on  commission  for  which  the  assured  was  responsible."  Goods  were  destroyed 
by  fire  at  such  wharf,  which  the  assured,  to  whom  they  had  belonged,  had  sold 
to  purchasers,  who  had  paid  him  for  the  same  before  the  fire.  The  assured, 
however,  held  the  wharnnger's  delivery  warrants  for  such  j^oods  on  behalf  of 
Rich  purchasers,  but  merely  for  the  convenience  of  paying,  if  required  to  do  so, 
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the  chaises  necessary  to  clear  the  goods,  such  as  custom-house  dues  and  lent 
payable  by  these  purchasers  : — Hela,  that  at  the  time  of  the  fixe  the  property  in 
the  goods  had  passed  to  the  purchasers,  and  that  the  goods  remained  at  their 
*  risk,  and  not  at  the  risk  of  the  assured,  who  had  no  longer  any  interest  in  them, 
or  responsibility  to  the  purchasers  in  respect  of  them  in  case  of  fire ;  and 
further  that,  as  the  assurer's  liability  was  expressly  limited  by  such  policy  to 
such  goods  as  were  not  only  held  in  trust  by  the  assured  but  K)r  whicn  he  wan 
responsible,  the  goods  were  not  covered  by  the  policy. — North  Brituih  andMer- 
cantiU  Iruwrance  Co,  v.  Moffattf  41  L.  J.  C.P.  1. 

Libel — Fair  Comment — PrwUege. — Declaration,  "that  plainti£&  carried  on 
the  business  of  manufacturers  of  bags,  and  in  such  business  invented,  manu- 
factured, and  sold  great  numbers  of  a  ba^  called  the  *  Bag  of  Bags,'  and  deft, 
maliciously  printed  and  published  of  ana  concerning  pits,  in  their  business,  in 
a  periodical  called  the  *  Tomahawk,'  the  words  following  : — *  Novelty  and 
enoi^h.  Let  us  [meaning  the  deft.]  premise  our  remarks  that  they  are  not  a 
planned  advertisement,  and  then  let  us  declare  that  Messrs  J.  &  eT.  [meaning 
pits.]  have  introduced  and  largely  advertised  an  article  of  their  manufacture 
as  the  Bag  of  Bags.  As  we  have  not  seen  the  Bag  of  Bags,  we  can  not  say  thac 
it  is  useful,  'or  that  it  is  portable,  or  that  it  is  elegant  All  this  it  ma^  be,  but 
the  only  point  we  can  deal  with  is  the  title,  wmch  we  think  very  silly,  very 
slangy,  and  very  vulgar,  and  which  has  been  forced  upon  the  notice  of  the 
pubuc  ad  nauseam  f' — Heldy  on  demurrer,  by  the  majority  of  the  Court 
(Mellor,  J.,  and  Hannen,  J.),  that  the  declaration  was  good,  on  the  ground 
that  it  was  a  question  for  the  jury  whether  the  article  did  not  merely  criticise 
the  title  of  the  bag,  but  containea  a  personal  imputation  on  pits.  By  Lush, 
J.,  there  was  no  evidence  of  a  libel  for  the  jury,  as  there  was  nothing  in  the 
article  which  conveyed  an  imputation  on  pints.,  or  on  the  manner  in  which 
they  conducted  their  business.--nJmner  y.  AJSeckett,  41 L. J.  Q.K  14. 

Administration  of  Estate — Election — Vomicil — The  widow  of  a  domiciled 
Scotchman  filed  a  bill  in  this  Court  for  the  administration  of  her  husband's 
estate,  under  an  English  will ;  and  prayed  (irUer  alia)  that  her  infant  children 
should  elect  and  collate,  in  order  to  enable  her  to  ascertain  her  rights  and 
remedies  according  to  the  Scotch  law — and  insisted  on  a  Scotch  domicil.  The 
I'esiduary  legatee  under  the  English  will  filed  a  cross  bill,  to  establish  an  English 
domicil,  and  for  the  administration  of  the  estate  accordingly : — Heldy  per  Wick- 
ens,  y.C.,  that  the  questions  raised  by  the  widow  were  well  raised,  and  could 
be  disposed  of  by  this  Court.  For  man^r  purposes  a  domicil  of  origin  requires 
more  to  change  it  than  a  domicil  of  acquisition ;  and  in  order  to  prove  that  the 
domicil  of  an  adult  of  sound  mind  has  been  changed,  an  intention  on  his  part 
must  be  shewn.  That  is  to  say,  such  an  intention  must  be  proved  to  have 
actually  existed  in  the  mind  of  the  party ;  or  it  must  appear  that  it  was  reason- 
ably certain  it  would  have  existed,  if  the  question  had  risen  in  a  form  requiring 
a  deliberate  and  solemn  determination:  A  child  of  Scotch  parents  for  some 
time  resident  in  England,  who  was  bom  there,  and  was  for  many  years  himself 
a  resident  with  Ms  wife  and  children  there,  and  who  died  and  was  buried  in 
England,  was,  under  all  the  circumstances  of  the  case,  held  not  to  have  lost  his 
Scotch  domicil  of  origin. — Douglas  v.  Douglas^  41  L.  J.  Ch.  74. 

Trade  Mark — Discovery  amd  Production  of  Documents — Names  of  Customers 
— Price  List — Order  Book — In  a  suit  to  restrain  the  infringement  of  trade  marks 
defts.  refused  to  disclose  the  names  of  their  customers,  the  places  to  which  they 
had  consigned  their  goods,  and  the  prices  which  had  been  paid  for  them.  They 
also,  while  producing  their  books,  which  confessedly  shewed  orders  for  goods 
bearing  some  of  the  trade  marks  claimed  by  pits.,  sealed  up  such  portions  of 
entries  therein  as  .they  swore  contained  orders  for  the  impression  of  devices 
other  than  those  claimed  by  pits.  Held,  per  LL.JJ.,  that  defts.  need  not 
disclose  the  names  of  their  customers  or  the  prices  of  the  ^ods,  as  such  dis- 
closures could  not  be  material  to  pits,  and  not  injure  defbs.  m  their  business ; 
but  that  they  must  make  the  rest  of  the  disclosure  which  they  objected  to,  and 
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that  where  one  of  a  line  of  tiade  marks  had  been  diBclosed  in  the  order  book, 
the  whole  line  must  be  disclosed  (Howe  v.  M'Keman,  30  Beav.  547  not 
followed).— CarwT  v.  Pinto  LeiU,  41  L.  J.  Ch.  22. 

Benefit  Building  Socnffrr^RuUt— Borrowing  Powen — Unauthorised  Apvli- 
ecUion  of  Money — Rights  of  Ikpotitor — Mortage  to  Secvare  Deposit, — The  certined 
rules  of  a  permanent  benefit  building  society  stated  that  the  socie^^s  objects 
were  ''to  raise  a  fund  for  the  purpose  of  enablmg  its  members  to  purchase  land ; 
to  erect  buildings  thereon ;  to  provide  means  for  thd  profitable  inyestment  of 
small  savings,  and  in  cases  of  accidental  death  to  relieve  the  widows  and 
fiunilies  of  deceased  shareholders  by  adding  the  interest  and  estimated  profits  of 
the  current  year  on  the  withdrawal  of  their  shares  at  the  time  of  death."  The 
oiiginal  rules  contained  no  powers  of  borrowing.  Subsequently  the  rules  were 
altered,  so  as  to  empower  the  directors,  "  from  time  to  time  to  borrow  for  the 
porposea  of  the  society  such  sums,  and  at  such  rates  of  interest,  and  under  such 
terms  and  conditions,  as  they  might  think  proper  and  expedient."  This  rule 
was  duly  certified  by  the  barrister : — Heldf  that  under  this  power  the  dircctors 
could  only  borrow  for  the  purposes  expressly  mentioned  in  tne  original  rules  of 
the  society,  and  that  money  lent  to  the  society  bv  way  of  deposit  at  interest,  and 
need  for  an  unauthorised  purpose,  could  not  be  recovered  by  the  depositor. 
But  where  the  loan  had  been  secured  b^  a  deposit  of  mortgage  deeds  executed  in 
usual  course  by  the  members  to  the  society  to  secure  the  advances  made  to  them, 
— Held,  that  the  official  liquidator  of  the  society  was  not  entitled  without  pay- 
ment of  the  loan  to  deprive  the  lender  of  his  securities. — In  re  Durham  County 
Permanent  Benefit  Building  Society ;  DaMs  case — Wilson's  case^  41  L.  J.  Ch.  124. 

CoKTBiBUTOBT — PoAt  Members — Costs. — Past  members  were  settled  on  the  listof 
contributories,  and  a  call  made  on  them,  partly  to  pay  the  costs  of  winding  up ; 
the  past  members  subsequently  satisfied  tne  debts  m  respect  of  which  they  were 
liable.  Heldj  that  the  past  members  were  liable  to  pay  the  costs  of  settling 
them  on  the  list,  but  nothing  further. — In  re  Greening  and  Company  ;  Ex  parts 
Marshy  41  L.J.  Ch.  111. 


^ke  StotttBh  IpalD  MstqiSizbxt  ^nb  Shmf  Court  Reporter. 

SHERIFF  SMALL  DEBT  COURT,  ABERDiffiN. 

Sheriflf  Dove  Wilson. 

GOD8ELL  V.   CALEDONIAN  BAILWAT  OOMPANT. — February  10. 

Badkoay-Carriers — Action  against  Railway  Company  on  Negligence  in  through 
Carriage. — This  was  an  action  in  which  the  pursuer,  Robert  Godsell,  painter, 
Aberdeen,  sued  the  Caledonian  Railway  Company  for  the  value  of  6  cwt  of 
house  wall  paper,  which,  on  or  about  the  15th  September  1872,  was  ^ven  to 
defn.  in  good  condition  at  Carlisle  to  be  carried  to  Aberdeen,  but,  on  its  arri- 
val at  its  destination,  was,  through  the  defrs'.  negligence,  in  such  a  wet  and  torn 
condition,  and  so  damaged,  as  to  be  rendered  unfit  for  use,  and  of  which  the 
eomplainer  refused  to  take  delivery. 

Tne  Sheriff  said — It  is  admittea  that  the  goods  came  from  Blackburn,  Lan- 
cashire, and  that  the  contract  under  which  uiey  were  carried,  was  made  with 
the  London  and  North- Western  Railway  Company,  the  Caledonian  Company 
acting  as  their  agents  in  carrying  the  goods  onwards  from  Carlisle.  The 
defenders  plead  wat  the  pursuer  has  sued  the  wrons  conipany,  and  that  his 
oidj  remec^  is  to  proceed  against  the  London  and  North- Western  Company. 
Thu  plea  is  one  of  very  general  application,  and  therefore,  of  importance  ;  but 
I  do  not  think  that  it  presents  very  much  difficulty.  What  difficulty  there  is, 
aeem^  entirely  occasioned  bv  the  English  decisions,  to  which  reference  has  been 
nude.    In  EngUnd^  it  has  oeen  decided  that  in  circumstances  like  the  present 
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the  coiigignee  has  no  action  against  the  company  which  has  been  negligent,  bnt 
must  sue  the  contracting  company.    This  decision  was  arrived  at  in  the  leading 
case  with  much  hesitation,  and  aner  ^peat  diflfierence  of  opinion ;  the  Exchequer 
Chamber  ha^ong  overturned  the  decision  of  the  Court  of  Exchequer,  and  having 
had  its  decision,  in  turn,  reversed  by  the  House  of  Lords,  {GoUings  v.  Bristol 
and  Exeter  Railway  Cofypany,  1859,  29  L.  J.  Ex.  41.)    Some  of  the  English 
judges  were  so  satimed  ofthe  inconvenience  which  the  decision  they  felt  them- 
selves constrained  to  pronounce  would  produce,  that  they  have  suggested  that 
the  Legislature  ought  to  interfere,  {Per  Bramwdl  in  Coxon  v.  Great  Western 
BaUtoay  Company^  1860,  29  L.  J.  Ex«  165.)    It  \s  argued  by  the  defenders  that 
the  Scotch  Courts  are  bound  to  pronounce  a  similar  decision.    Had  the  decision 
been  one  on  the  construction  of  a  British  statute,  or  had  it  even  been  one 
founded  on  principles  common  to  the  law  of  England  and  Scotland,  there  would 
have  been  tne  greatest  possible  difficulty  in  resisting  the  defenders'  argument 
But  the  decision  was  pronounced  on  principles  peculiar  to  the  English  &w.     It 
is  not  safe  for  a  Scotch  lawyer  to  say  that  he  altogether  understand  the  grounds 
on  which  it  rested,  for  they  are  very  technical,  but  so  far  as  I  do  understand  the 
decision,  it  was  mainly  rested  on  the  doctrine  of  '^  privity  of  contract."    Now 
the  language  of  that  doctrine  is  not  known  in  Scotland.    In  our  law  we  treat  of 
the  matters  with  which  it  deals  as  questions  of  "  title  to  sue,^  and  we  are  not 
prevented  by  any  subtleties  from  recognising  that  the  fact  of  having  suffered 
wrong  gives  in  general  a  sufficient  title  to  sue  the  wron^-doer.    The  peculiari- 
ties of  the  English  doctrine  probably  owed  their  origm  to  the  same  jealous 
desire  to  prevent  actions  which  led  the  English  common  lawyers  to  lay  down 
that  a  pursuer  could  not  assign  his  right  to  sue — a  limitation  of  which  in  Scot- 
land we  have  always  been  happily  ignorant.    Nor  is  the  extent  to  which  the 
English  rule  would  cany  us  more  plain  than  the  grounds  on  which  it  rests.    If 
strictly  carried  out,  I  presume  the  English  law  would  substitute  three  actions 
in  the  present  case  for  one.    The  present  pursuer  would  have  to  sue  the  con- 
signer, who  again  would  sue  the  London  and  North- Western  Company,  who 
would  then  sue  the  present  defenders.    The  effect  of  sustaining  tne  defence 
would  certainly  be  tnat  the  pursuer  could  get  no  remedy  in  Scotland,  but 
would  be  obliged  to  sue  in  the  English  Courts,  which  to  us  are  foreign  courts. 
Now,  it  is  bad  enough  to  be  told  that  damage,  which  for  anything  we  have  yet 
seen,  may  have  been  caused  while  the  defenders'  carts  were  putting  down  the 
goods  in  front  of  the  pursuer's  premises  in  Aberdeen,  can  be  recovered  only  at 
Westminster  or  Lancaster ;  but  what  if  the  goods  had  originally  come  from 
India,  and  the  original  through  contract  had  been  with  some  Indian  Railway 
Company.  Would  the  pursuer  nave  been  bound  to  prosecute  in  an  Indian  Court  ? 
There  was  no  lo^cal  mode  of  escape  from  such  a  conclusion  under  the  argument 
which  was  subnutted  to  me  for  the  defenders,  but  the  fact  that  such  condusious 
may  apparently  be  reached,  shows  the  danger  of  meddling  with  the  technicali- 
ties oiEnglish  law.    I  therefore  cannot  take  the  English  decision  as  a  precedent, 
and  I  look  simply  to  what  is  the  law  of  Scotland.    There  is  no  Scotch  case  in 
which  any  similar  decision  was  pronounced.    There  was  one  in  which  the 
English  rule  was  incidentally  considered,  but  further  from  expressing  great 
doubts  about  its  applicability  to  Scotland,  and  guarding  themselves  from 
seeming  to  adopt  it,  no  opinions  were  given  by  tne  judges,  {Scottish  CentrcU 
Railwojf  CoTtvpany  v.  Ferguson,  30  March  1863,  1  M.  750).     The  point  is 
therefore  open.    When  it  is  considered  that  the  foundation  of  the  present 
claim  is  negligence,  actual  or  implied,  and  that  in  the  case  of  negligence  bv  an 
agent,  the  law  of  Scotland  gives  third  parties  a  right  to  sue  not  merely  the  princi- 
pal but  the  agent  himself,  (BelPs  Commentary,  7th  ed.,  vol.  L  p.  540),  there  should 
not  be  much  difficulty  about  saying  how  the  point  should  be  settled.    The  case 
seems  to  me  to  fall  under  the  same  principle,  and,  should  there  be  any  doubt,  the 
expediency  of  giving  the  person  wno  has  suffered  the  loss  a  direct  action  against 
the  person  who  has  inflicted  it,  is  so  great  that  it  ought  to  settle  the  matter. 
Indeed,  it  is  difficult  to  see  what  interest  the  defenders  themselves  can  have 
in  maintaining  their  present  ground.     They  have  nothing  to  ^ain  by  the 
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multiplication  of  actions,  or  by  insisting  that  things  alleged  to  have  been  done 
by  them  in  Scotland  should  be  investigated  in  England.  I  therefore  think 
that  the  pursuer  is  entitled  to  go  on  with  his  action  ;  but,  as  he  is  not  a 
lawyer,  I  shall  point  out  to  him  what  he  must  prove  in  order  to  succeed. 
Firstly,  he  must  prove  that  he  is  owner  of  the  goods,  or  that  he  is  otherwise 
entitled  to  discharge  any  claim  which  the  consignor  might  possibly  make  for 
the  damage  done.  Secondly,  be  must  prove  that  the  damage  was  done  on 
the  defenders'  line.  Had  he  sued  the  London  and  North- Western  Railway 
Company,  it  would  have  been  suflBcient  for  him  to  have  proved  that  the 
damage  occurred  anywhere  in  the  transit,  for  by  the  contract  between 
them  and  the  consignor,  they  were  liable  for  the  whole  journey,  but  the 
defenders  are  under  no  obligation  to  answer  for  anything  except  for  what 
happened  on  their  own  line.  Thirdly,  the  pursuer  must  keep  in  view  that 
he  will  be  bound  by  any  agreement  which  the  consignor  may  have  made 
with  the  first  company,  and  generally  that  it  will  be  open  for  the 
defenders  to  found  on  any  matter  in  defence  on  which  the  London  and  North- 
western Company  could  have  founded. 

Act, — Party. Alt—Ogg, 

Sheriff  Comrie  Thomson. 

PATERSON  V.  CAMPBELL. — Nov.  28,  1872. 

Liability  of  Hearses  to  Toll  Duty, — The  pursuer,  who  is  tacksman  of  the 
Hilldowntree  Toll-Bar,  in  the  parish  of  Nigg,  Kincardineshire,  sued  the 
defender,  a  horse-hirer  in  Aberdeen,  for  "  Is.  4d,  being  the  toll  duty  payable  by 
the  defender  to  the  pursuer  in  respect  of  the  passage  through  the  said  toll-bar 
on  16th  November,  on  its  way  to  the  parish  of  Maryculter,  of  an  empty  hearse 
belonging  to  the  defender,  the  said  hearse  having  come  from  the  county  of 
Aberdeen. 

Argued  for  defender — The  defender  was  not  liable  under  sec.  22  of  the 
Burisl  Grounds  (Scotland)  Act,  1855  : — "  No  funeral  procession,  or  carriage 
in  such  procession,  and  no  foot  passenger  shall,  while  going  to  or  returning 
from  the  place  of  interment,  on  the  occasion  of  any  interment,  be  liable  in  any 
toll  or  pontage."  Defr.  had  been  employed  to  go  to  Auchlunies,  to  take  up  a 
corpse  there,  and  carry  it  to  Nether  Banchory,  the  place  of  interment  In  going 
to  the  plac€  where  the  body  was,  he  had  to  pass  through  pursuer^s  toll-bar  at 
Bridge  of  Dee.  He  then  proceeded  to  Auchlunies,  took  up  the  body  and  con- 
veyed it  to  the  churchyard,  returning  straight  back  to  Aberdeen-  He  did  not 
pay  toll  going  out ;  that  was  the  matter  now  in  dispute.  The  Court  had 
decided,  in  a  previous  case  between  the  same  parties,  (ante,  voL  xvi.  p.  559,) 
that  on  the  return  of  the  hearse,  defr.  was  not  liable  for  toll.  In  that  case 
defr's.  hearse  had  not  gone  through  the  same  bar  as  that  which  it  passed  on  its 
return.  The  word  "  procession  '*  must  be  held  to  apply  as  well  to  the  journey 
from  the  stableyard  to  the  place  where  the  body  lies,  as  to  the  portion  of  the 
journey  from  the  latter  place  to  the  place  of  interment,  and  from  that  again 
back  to  the  stableyard.  In  the  Qeneral  Turnpike  Act  there  was  a  similar  ex- 
emption, but  limited  to  cases  where  all  the  goings  and  retumings  are  within 
the  same  parish.  Hearses  were  meant  to  be  aosolutely  exempted,  and  that  this 
was  the  intention  of  the  Legislature  appeared  from  certain  orders  by  the  Board  of 
Inland  Revenue.  Formerly,  hearses  under  the  Excise  regulations  were  deemed 
"  carriages,"  and  were  chargeable  as  such  ;  but,  by  an  order  of  22nd  Jan.  1871, 
the  regulation  that  hearses  as  carriages  should  be  subject  to  licence  duty  was 
rescinded. 

Argued  for  the  pursuer— This  was  not  the  precise  point  at  issue  in  the  late 
case,  out  it  was  to  be  distinguished  in  principle.  The  question  was  whether 
there  was  here  a  repeal  of  a  previously  existmg  burden,  to  which  the  same 
rales  did  not  apply  as  in  the  case  of  an  imposition  of  new  taxes.  The  clause  in 
the  General  Turnpike  Act  was  framed  in  a  different  way.    It  says  : — <*  Any 
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person  attending  the  fimeral  of  any  person  who  shall  die  and  be  buried  within 
the  parish,  or  going  to  or  returning  irom  such  funeral,"  shall  be  exempt  "at  any 
toll-oar  within  the  same  parbh."  If  it  had  been  intended  by  the  Bunals  Act  to 
make  an  exemption  of  the  scope  for  which  the  defr.  contended,  a  large  part  of 
the  section  founded  on  would  be  meaningless.  Before  this  section  could  come 
into  operation  a  "  procession ''  must  be  constituted,  of  which  the  hearse  forms 
a  part  Further,  the  procession  must  be  on  its  way,  not  to  the  place  where  the 
body  is,  but  to  the  place  of  interment.  None  of  these  conditions  existed  in  the 
present  case. 

The  Sheriff  was  of  opinion,  without  any  hesitation,  that  the  view  expressed 
by  the  pursuer  was  the  correct  view.  Before  the  exemption  in  the  22nd  section 
of  the  Burials  Act  could  apply,  it  seemed  to  be  essentiai  that  funeral  procession 
should  have  been  constituted.  A  funeral  procession  does  not  begin  until  the 
mourners  leave  the  house  of  the  deceased.  He  could  not  ima^e  any  sense  in 
which  a  hearse  being  taken  from  the  stables  to  the  house  of  tne  deceased,  and 
while  rattling  along  the  streets  like  any  ordinary  carriage,  was  to  be  taken  at  that 
moment  as  part  of  a  procession.  Accordingly,  for  that  reason  alone,  that  this 
hearse,  in  going  to  Auchlunies  on  the  day  libeUed,  was  liable  in  payment  of  tolL 
The  former  decision  was  this  : — That  a  nearse  coming  back  from  a  churchyard 
through  this  same  toll-bar,  after  the  mourners  had  dispersed,  was  not  liable,  bat 
fell  under  the  exemption.  That  decision  was  arrived  at  on  the  ground  that, 
although  in  the  great  majority  of  cases  the  funeral  procession  ceased  after  the 
act  of  interment  had  been  completed,  this  statute  contemplated  that  once 
the  procession  had  been  formed  there  was  to  be  an  entire  exemption  from  tolls 
of  carriages  engaged  in  it  until  they  returned  back  to  their  respective  des- 
tinations. Otherwise,  the  words  ''returning  from"  in  this  section  has  no 
meaning.  It  was  a  totally  different  thing  to  maintain  that  carriages  going  from 
their  stables  to  the  place  at  which  the  procession  was  to  be  formed  were 
entitled  to  a  similar  exemption.     Decree. 

Act, — Prosser, Alt.  k.  E.  Smith, 
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Sheriffs  Smith  and  Wilson. 

D.  li'iKTOSH  (w.  lyon's  kxbcutor)  V,  JOHN  COLUB. — December  3, 1872. 

Debts  Recovery  Act — Reponing  Note — WTuit  constitutes  a  " Decree  in  Absence"? 
— The  pursuer  sued  the  defender  for  a  debt  under  the  Debts  Recovery  Act. 
Pleas  were  noted,  and  a  diet  fixed  for  the  trial  of  the  cause.  At  that  diet  the 
pursuer  and  his  agent  failed  to  appear.  The  following  interlocutor  was  pro- 
nounced,— "In  respect  the  pursuer  nas  failed  to  appear  to  lead  his  proof,  assoilzies 
the  defender,  and  finds  him  entitled  to  £1,  168.  of  expenses,  and  decerns  there- 
for." This  decree  was  extracted,  and  a  charge  of  payment  given.  The  pursuer 
then  took  out  a  reponimg  note,  and  objection  was  taken  by  the  defender  to  its 
competency.    The  following  interlocutors  were  pronounced  : — 

^^  Aberdeen,  22nd  November  1872. — Having  heard  parties'  procurators,  dismisses 
the  reponing  note  as  incompetent :  and  appoints  the  consigned  money  to  be 
paid  over  to  the  defender.  J.  Dove  Wii^ok. 

^Note. — The  decree  against  which  the  pursuer  asks  to  be  reponed  was  not  a  de- 
cree in  absence,  it  was  a  decree  pronounced  after  issue  had  been  joined  by  defences 
having  been  minuted,  and  in  consequence  of  the  pursuer's  failing  to  lead  proof. 
It  was  therefore  a  decree  by  default,  and  the  pursuer's  remedy,  if  he  felt 
aggrieved,  was  to  appeal,  when  he  would  have  been  reponed  on  such  terms  as 
the  Sheriff  thought  nght.  The  present  proceedings  are  taken  as  if  it  was  agamst 
a  simple  decree  m  absence,  and  they  ore  directed  to  the  S.-S.  whose  jurisdiction 
in  the  matter  is  at  an  end.  If  the  S.-S.  had  had  any  jurisdiction  to  reconsider 
the  decree,  the  reponing  note  would  probably  have  been  a  suflSciently  competent 
mode  of  bringing  the  matter  before  him,  but  the  Act  of  1853  incidentaUy  took 
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away  the  power  of  the  S.-S.  to  lecal  decrees  by  default,  and  in  practice  appeals 
against  such  decrees  are  always  disposed  of  by  the  Sheriff.  J.  D.  W." 

**EdinbuTghy  3r(2  December  1872. — The  Sheriff  having  considered  the  appeal, 
alters  the  judgment  of  the  S.-S. :  Finds  that  the  decree  against  which  the 
pursuer  asks  to  be  reponed  was  pronounced  in  absence  of  the  pursuer  within 
the  meaning  of  the  Statute  30  &  31  Vict  c.  96 :  sustains  tne  competency 
of  the  reponing  note :  remits  to  the  S.-S.  to  hear  the  cause  in  the  manner 
provided  oy  the  said  Act  of  Parliament  J.  Guthbie  Smith. 

**NaU, — In  the  Ordinary  Court  a  'decree  in  absence'  means  a  decree  pro- 
nounced in  a  case  in  which  no  appearance  has  been  entered  for  the  defender 
(16  &  17  Vict  c  60,  B.  2).  Every  other  decree  is  a  decree  in  fcro;  but  a 
decree  in  faro  may  be  pronounced  either  causa  cognita,  or  by  default,  and  then 
the  remedy  is  by  appeal  to  the  Sheriff  who  repones  the  party  in  de£aalt  on  such 
terms  as  may  appear  just 

"  In  small  debt  cases  however  this  mode  of  redress  is  incompetent  There  is 
no  appeal  from  the  judge  of  the  first  instance,  and  the  technical  diftinction 
between  decrees  in  absence,  inforo,  and  by  default  is  not  recognised. 

''  The  Statute  contemplates  that  suitors  will  conduct  their  own  cases  them- 
selves, and  that  in  general  the  action  will  be  heard  and  determined  at  a  single 
diet,  but  whether  or  not  the  case  be  continued  to  another  diet,  it  is  assumed 
that  the  party  will  always  be  personally  present ;  and  if  decree  is  pronounced  in 
his  absence,  the  remedy  is  a  reponing  note,  which  operates  like  a  sist  of  execu- 
tion tiU  the  case  ia  fully  heard  and  determined  on  the  merits. 

**  This,  it  is  said,  shall  be  competent  *  where  absolvitor  has  passed  in  absence 
of  the  pursuer  or  prosecutor.'  It  is  contended  that  these  words  mean  where 
the  party  has  failea  to  attend  at  the  first  calling  of  the  cause :  *  citatuu  eo  die 
non  reapofndisseV  But  the  Sheriff  is  of  opinion  that  the  words  may  receive, 
and  (keeping  in  view  the  specialty  that  tnere  is  no  other  way  of  restoring  a 
party  against  a  decree  by  default)  ought  to  receive  a  much  wider  construction. 
it  appears  to  him  tbat  they  were  intended  to  be  read,  not  in  a  technical  but  in  a 
popular  sense.  They  simply  mean  '  when  the  pursuer  was  not  present,'  and. 
eonae^uently  they  cover  the  case  of  a  party  being  present  at  the  nrst  hearing, 
but  failing  to  attend  the  adjournment 

^  The  opposite  construction  would  be  attended  with  grave  consequences  for 
litigants  in  the  Small  Debt  Court.  A  man  may  be  prevented  from  attending 
personally  by  the  purest  accident  He  cannot  avail  nimself  of  the  services  of 
a  procurator.  Decree  may  go  out  against  him  without  his  defence  being  ever 
stated,  and  yet  there  would  be  no  possible  way  of  getting  the  matter  put 

right 

**  If  this  is  the  meaning  of  the  Small  Debt  Act,  the  same  construction  falls  to 
be  applied  to  the  Debts  Recovery  Act,  because  section  7  expressly  provides 
that  a  pursuer  aeainst  whom  decree  of  absolvitor  has  passed  in  absence  may 
be  leponed  *  in  tne  same  manner,  and  under  the  same  conditions  as  those  pro- 
vided in  the  16th  section  of  the  Small  Debt  Act'  J.  G.  S." 

AcL'-Alai.  E,  Smith, AlL-^ohn  Thomson. 


SHERIFF  COURT  OF  ELGINSHIRE. 
Sheriffs  Bell  and  Smith. 

ANN  ROBERTSON  V.  LEWIS  LESLIE. 

Shmff  Court  Act,  16  S  17  Vict,  c  SO— Notice  of  Appcaranee^Appeal^Com' 

petenqf. This  was  an  action  for  debt    The  defender  did  not  lodge  any  notice 

of  appearance  as  required  by  the  3rd  section  of  the  Sheriff  Court  Act,  but  when 
tbe  case  was  called  on  pe  ordinary  Court  day,  before  the  Sheriff  Substitute, 
the  defender  appeared  dersonally  in  court,  along  with  an  agent,  and  craved  to 
be  heard.     The  pursuers  agent  objected  to  his  being  heard,  in  respect  he  had 
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not  lodged  any  notice  of  appearance,  and  moved  for  decree.  The  defendei'a 
agent  thereupon  stated,  that  it  was  owing  to  ignorance  on  the  part  of  the 
defender,  who  resided  in  a  distant  part  of  the  country,  that  he  had  not  instructed 
a  notice  of  appearance  to  be  lodged,  but  that  he  now  tendered  a  notice  of 
appearance,  and  craved  the  authority  of  the  Court  for  its  being  received.  The 
pursuer's  agent  objected  that  the  period  prescribed  by  the  Act  for  lodging  a 
notice  of  appearance  had  elapsed,  and  contended  that  it  could  not  now  be  re- 
ceived, either  by  authority  of  the  Court  or  othemv'ise.  He  further  contended  that 
the  pursuer  was  entitled  to  decree  as  craved,  and  that  the  defender  could  only  get 
redress,  if  he  was  entitled  to  redress,  by  being  afterwards  reponed  against  the 
decree  in  terms  of  the  provisions  to  that  effect.  The  Sheriff-Substitute  there- 
upon pronounced  the  following  interlocutor,  viz.  : — 

**  Elgin,  10^  October  1872. — The  pursuer's  procurator  having  moved  for 
decree,  in  terms  of  the  conclusions  of  the  summons,  and  the  defender  having 
appeared  personally,  with  Mr  Stewart  as  his  agent,  and  moved  for  leave  to 
lodge  a  notice  of  compearance  as  now  tendered,  and  the  pursuer  having 
objected  to  the  motion  of  the  defender,  and  insisted  in  his  own  motion,  and 
the  S.-S.  having  heard  parties,  hoc  statu  refuses  the  motion  of  the  pursuer,  and 
allows  the  said  notice  to  be  received  on  payment  of  5s.  sterling  on  account  of 
the  pursuer's  expenses,  and  the  said  notice  having  been  thereupon  lodged  accord- 
ingly, and  the  S.-S.  having  thereafter  heard  parties'  procurators,  on  the 
grounds  of  action  and  nature  of  the  defence,  appoints  tne  pursuer  to  lodge 
a  condescendence  and  the  defender  his  defences  in  terms  of  the  Statute. 

D.  MACLEOD  Smith." 

No  appeal  was  taken  against  this  interlocutor,  but  the  pursuer's  agent  refused 
to  receive  the  5s.,  and  it  was  consigned  in  the  hands  of  the  Clerk  of  Court. 
Condescendence  and  defences  were  afterwards  lodged.  In  the  condescendence 
aplea-in-law^  on  behalf  of  the  pursuer  was  stated  in  the  following  terms,  viz. : — 

**  The  notice  of  appearance  in  this  action  not  having  been  lodged  within  the 
statutory  period,  viz.,  within  six  days  after  the  execution  of  the  summons,  the 
pursuer  is  entitled  to  decree  in  terms  of  the  conclusions  of  the  summons." 

The  Sheriff-Substitute  appointed  the  parties  to  be  heard  upon  this  plea,  and 
thereafter  pronounced  the  following  interlocutor,  viz.  : — 

"  Elgiyi,  26th  November  1872.— The  Sheriff-Substitute  having  heard  parties' 
procurators  on  the  plea  referred  to  in  the  foregoing  interlocutor  of  14th 
November  current,  repels  the  same,  and  quoad  ultra  renews  the  appointment 
contained  in  the  foregoing  interlocutor  of  8th  November  current. 

D.  Macleod  Smith." 

**Note. — ^The  Sheriff-Substitute,  in  cases  like  the  present,  has  for  several 
years  been  in  the  practice,  when  notice  of  appearance  has  not  been  lodged 
within  the  time  directed  by  the  Statute,  of  admitting  the  notice,  on  motion 
made  at  the  bar  to  that  effect,  on  payment  of  such  reasonable  expenses  as 
might  be  occasioned  by  the  omission  to  lodge  it  at  the  proper  time.  He  looks 
upon  the  terms  of  the  Statute  as  being  merely  directory  in  this  matter,  and  he 
conceives  that  every  Court  must  have  inherent  power  to  rectify,  on  an  equi- 
table footing,  n[iatter8  of  mere  subordinate  detail,  such  as  the  matter  in  question, 
where  there  can  be  no  just  interest  to  the  contrary,  where  there  is  no  prohibition 
against  doing  so,  as  in  s.  56  of  the  A.  S.  10th  Jul]k  1839,  and  where  strict 
adherence  to  the  views  contended  for  by  the  pursuer  would  involve  the  con- 
tradiction and  absurdity  of  pronouncing  judgment  as  in  absence  against  a 
partv  personally  present  and  claiming  to  be  heard.  This  power  is  distinctly 
implied  in  the  64th  section  of  the  same  Act  of  Sederunt,  and  it  seems  to  be 
equally  distinctly  both  implied  and  conferred  as  regards  points  such  as  the 
present,  in  the  6th  section  of  the  Sheriff  Court  Act  of  1853. 

•'*  In  arriving  at  this  result,  the  views  of  the  Sheriff-Substitute  are  in  accord- 
ance with  those  given  effect  to  in  the  Sheriff  Court  at  Perth,  in  the  case  of 
Stiven  v.  Carnegie,  1865,  reported  in  the  Scottish  Law  Magazine,  vol.  iv.  p.  115. 
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The  Sheriff-Substitate  also  concurs  in  the  views  expressed  on  the  same  subject 
by  Mr.  Dove  Wilson  in  his  work  on  **  Sheriff  Court  Practice,"  p.  61.  There  is, 
however,  ian  opinion  given  in  the  case  just  referred  to  of  Stiven  v.  Carnegie,  in 
which,  with  all  deference  to  the  respected  Judge  who  expressed  it,  the  present 
writer  feels  unable  to  concur.  This  opinion  is  to  the  effect  that  the  6th  section 
of  the  Sheriff  Court  Act  of  1853  does  not  apply  to  a  point  such  as  the  present 
Now,  it  is  difficult  to  see  that  any  written  step  of  a  process,  or  any  Court  docu- 
ment can  be  held  not  to  be  included  under  such  comprehensive  words  as  *  con- 
descendence or  defences  or  other  paper/  The  words  *  condescendence  or  defences,* 
which  are  placed  in  the  foreground,  seem  to  be  mentioned  merely  as  the  most 
important  papers  present  to  the  mind  of  the  framer  of  the  clause,  and  the  words 
'  or  other  paper,'  seem  to  be  intended  to  include  everything  else  coming  under 
that  description,  where  there  is  no  prohibition.  There  seems  to  be  no  reason 
why  these  words  should  not  be  so  meant  and  construed,  in  a  department  of  the 
Act  which  is  simply  directory  and  administrative,  and  which,  as  such,  should 
receive  the  broadest  and  most  liberal  interpretation. 

"  The  words  *  at  latest'  in  the  commencement  of  section  3  of  the  Sheriff 
Court  Act  have  been  strongly  founded  on  in  the  argument  for  the  pursuer. 
But  it  will  be  observed  that  precisely  similar  words  are  repeated  a  few  lines 
fnither  on,  as  to  the  hearing  and  aojoumment,  which  is  directed  to  be  'not 
later'  than  so  many  davs,  and  other  similar  directions  are  repeated  in  section  4. 
In  practice  it  is  found^  almost  impossible,  in  all  cases,  to  work  up  in  point  of 
time  to  the  directions  of  these  sections,  but  the  Sheriff-Substitute  has  never 
heard  it  generally  said,  or  maintained,  that  any  omission  or  failure  in  the 
exact  observance  of  them  is  fatal  to  a  cause,  or  an  irremediable  bar  to  further 
procedure.  The  instruction  given  by  the  Supreme  Court,  in  their  interlocutor  in 
the  case  of  Kessack  v.  Garden,  27th  Feb.  1869,  7  Macph.,  p.  588,  seems  rather 
to  imply  that  such  failure  is  not  necessarily  iiTemediabl^,  and  that  the  Sheriff 
Court  holds  power  within  itself  to  modify  or  adjust  its  proceedings  in  these 
respects,  so  far  as  may  be  fair  and  reasonable.  If,  however,  the  pursuer  is  right 
in  what  is  contended  for  on  her  behalf,  the  one  result  seems  necessarily  to  in- 
volve the  other,  and  the  Sheriff-Substitute  would  be  afraid  even  to  speculate 
as  to  how  many  Courts  or  how  many  causes  might  be  affected  by  it 

"The  present  Sheriff- Substitute  was  not  aware  until  the  debate  from  which 
the  present  avizandum  was  made,  that  a  somewhat  similar  point  was  formerly 
under  the  consideration  of  the  Sheriff  of  this  Sheriffdom,  in  the  case  of  M^Con- 
nackie  v.  McDonald,  in  the  year  1860.  But  in  that  case  the  notice  seems  to 
have  been  lodged  with  and  received  by  the  Clerk  of  Court,  without  any  leave 
of  the  Court,  and  the  course  of  procedure  was  so  substantially  different  from 
what  has  been  followed  in  the  present  case,  that  the  Sheriff-Substitute  would 
have  difficulty  in  applying  it,  even  if  he  had  the  power,  as  he  does  not  think 
he  has,  to  alter  the  effect  of  his  previous  interlocutor  of  the  10th  ult 

D.  M.  S." 

This  interlocutor  was  appealed,  and  the  Sheriff  pronounced  the  following 
interlocutor,  viz. : — 

"  Edinburgh,  A(h  January  1873. — The  Sheriff  dismisses  the  appeal  as  incom- 
petent, and  finds  the  appellant  liable  in  the  expenses  thereby  occasioned,  of 
which  he  allows  an  account  to  be  given  in,  and  taxed,  allowing  extract,  and 
decerns  for  the  same  ad  interim,  Ben.  R.  Bell. 

**Note. — On  seeing  it  stated  that  he  had  disposed  of  a  previous  case  on 
appeal,  the  Sheriff  thought  it  necessary  to  send  for  it,  M^Connaxkie  v.  McDonald, 
Having  now  seen  it,  he  tinds  that  the  question  there  arose  under  an  appeal 
6t>m  an  interlocutor  repelling  three  dilatoiy  defences.  Here  there  is  no  defence 
of  any  kind  dealt  with.  And  the  appeal  is  clearly  incompetent  under  the 
Statute.  B.  R.  B." 

ylct, — A  ndernon, ^4 IL — Stevxirt 


166  SHERIFF  COURT  REPORTER. 

SHERIFF  COURT  OF  FORFARSHIRE— DUNDEK 

Sheriff  Mattland  Heriot  and  Chetne. 

MART  KIRK  V.  PETER  cvsisisquau.— November  1872. 

Be$  Judicata — Filiation  and  Aliment — SeducHon, — Pursuer  6ue4  defender  for 
damagea  for  seduction.  She  averred  acquaintance  between  her  and  defender, 
and  courtship  by  him,  resulting  in  intercourse  on  occasions  in  November  and 
December  1870.  She  had  previously  brought  an  action  of  filiation  and  aliment 
against  him,  libelling  upon  the  same  acts  of  intercourse.  In  that  action  she  had 
fuled  upon  the  proof. 

Defender  pleaded  res  judicata.  He  argued  that  the  (question  whether  the 
intercourse  averred  had  taken  place  had  already  been  tried  and  decided^  and 
could  not  be  again  raised  by  pursuer. 

The  S.-S.  sustained  the  plea,  and  disnussed  the  action  with  expenses,  adding 
to  his  interlocutor  the  following 

''Note, — ^Though  strongly  impressed  with  the  inexpediency  and  danger  of 
sustaining  the  present  action  after  the  pursuer's  failure  in  the  action  of  filiation 
and  aJiment,  the  S.-S.  was  at  first  inclined  to  think  that  there  were  technical 
difficulties  in  the  way  of  his  holding  the  decree  of  absolvitor  in  the  latter  action 
a  bar  to  the  present  proceeding,  nut  on  more  mature  consideration  he  has 
come 'to  be  satisfied  that  the  defender's  plea  is  well  founded. 

*'  In  order  to  succeed  in  her  present  action,  it  is  clear  that  the  pursuer  most 
prove  two  things,  viz.  (1)  that  the  defender  had  carnal  connexion  with  her  in 
the  months  of  October  and  November  1870  and  January  1871  ;  and  (2)  that  he 
obtained  her  favours  dolose.  Now,  as  it  seems  to  the  S.-S.  the  former  of  these 
points  has  been  decided  against  her  in  the  previous  action.  True,  the  finding 
of  the  Court  was  only  that  the  defender  had  not  been  proved  to  be  the  father 
of  the  child  to  which  the  pursuer  gave  birth  on  30th  August  1871,  but  that 
finding  really  involved  this  other  finding,  that  carnal  connexion  had  not  taken 
place  between  the  parties  as  libelled  in  the  summons  on  the  montlu  of  October, 
November,  or  December  1870,  for  had  the  Court  been  satisfied  that  connexion 
had  taken  place  in  any  of  these  months,  it  cannot  be  doubted  for  a  moment 
that  the  result  of  the  case  would  have  been  different  from  what  it  actually  was. 
The  point  having  been  thus  necessarily  considered  and  substantially  determined 
in  a  competent  process,  in  which  the  pursuer  and  defender  were  the  parties,  the 
pursuer  is,  it  is  thought,  barred  by  the  exceptio  rei  judicata  from  now  reopening 

It.  j;  C.« 

The  pursuer  appealed,  and  the  Sheriff  pronounced  an  interlocutor,  in  which 
he  *'  recals  the  interlocutor  appealed  agamst,  repels  the  defender's  plea  of  res 
judicata,  and  remits  the  case  back  to  the  S.-S.  to  proceed  further  therewith  as 
may  be  just  Fred.  L.  Maitland  Heriot. 

**  Note, — To  entitle  a  defender  to  plead  res  judicata  successfully,  the  two 
actions  must  not  only  have  been  between  the  same  parties,  or  their  executors, 
but  must  both  have  proceeded  on  the  same  media  coneludendi.  The  pursuer 
formerly  brought  an  action  of  filiation  and  aliment  against  this  defender.  The 
ground  of  action  in  that  case  was  that  he  was  the  father  of  an  illegitimate  child 
to  which  she  gave  birth  on  or  about  30th  August  1871.  It  has  been  held  in 
that  case  that  the  pursuer  failed  to  prove  that  the  defender  was  the  father  of 
the  said  child,  ana  he  was  therefore  assoilzied.  The  pursuer  now  brings  the 
present  action  of  damages  for  seduction,  not  on  the  ground  that  the  defender  is 
the  father  cd  the  said  child,  but  on  the  ground  that  the  defender  had  led  her  to 
believe  he  was  courting  her,  that  he  had  gained  her  affections,  had  succeeded 
in  forcing  her  to  yield  to  his  embraces,  and  that  he  had  seduced  her. 

*<  The  media  coneludendi  are  different  The  one  action  has  reference  to  the 
maintenance  of  a  child,  the  other  to  injunr  to  the  character  of  a  woman.  The 
one  proceeds  on  the  ground  that  the  de&nder  is  the  father  of  her  child,  the 
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olher  on  the  gTound  that  the  defender  has  injured  her  character.  It  does  not 
seem  to  the  Sheriff  to  be  enough  to  say  that  both  actions  wiU  hinge  on  the 
same  angle  fact,  viz.,  tliat  of  connexion  on  or  about  November  1870.  This  does 
not  necessarily  follow.  The  defender  may  possibly  have  seduced  the  pursuer 
without  being  the  father  of  a  child  bom  by  ner  thereafter.  The  pursuer  mi^ht 
poBsibly  have  been  seduced  b^  the  defender  one  week,  and  might  the  followmg 
week  have  had  connexion  with  another  man  who  was  the  father  of  her  child. 
There  may  be  various  reasons  why  a  man  who  may  have  seduced  a  woman 
mav  not  be  liable  for  the  aliment  of  her  child ;  she  may  have  fathered  the 
child  on  another  who  may  have  admitted  the  natemity ;  she  may  have  got 
decree  against  another,  &c  On  the  whole,  the  sheriff  is  of  opinion  that  the 
pursuer  is  entitled  to  be  allowed  to  proceed  with  the  present  action.  The 
Sheriff  may  remark  that  the  mode  of  libelUnfi  the  time  of  tne  alleged  seduction, 
M  extending  over  a  period  of  three  montns,  is  peculiar,  and  ought  to  be 
tmended.  F.  L.  M.  H.'' 

AcL — W.  Baxter. AU,— Colder. 


fLoitB  of  ^^&tB  in  B^ottBt  of  %oxtB. 


oowANS  V.  CHRISTIE,  BTO. — February  14. 
(In  the  Court  of  Session,  February  8, 1871, — 9  Macph.  485.) 

Leaee — MinercUs — Sterility. — The  action  was  raised  by  the  appellant,  a  lessee 
of  the  freestone  and  minerals  on  Baberton  estate,  to  reduce  the  lease,  on 
the  ground  that  the  freestone  with  which  it  had  been  represented  to  abound 
was  m  such  small  quantity  that  it  could  not  be  worked  at  a  profit  The  First 
Division  held  that  the  tenant  had  undertaken  all  the  risk  of  failure  of  the  min- 
ei^  by  pxotecting  himself  with  breaks  in  the  lease  at  the  end  of  the  third, 
seventh,  and  fourteenth  years ;  and  that  he  ought  to  have  resorted  to  the  remedy 
which  he  bad  provided  for  himself.    The  pursuer  appealed. 

The  Lord  Chancellor  (Selbome).  This  was  a  case  in  which  the  L.  0.  had 
allowed  a  proof  before  answer,  such  proof  being  offered  in  support  of  certain 
averments  by  appt  that  his  lease  of  this  freestone  at  Baberton  could  not 
be  worked  at  a  pront  The  respt  had  contended  that  the  averments  of  the 
appellant  were  not  relevant,  and  tne  Inner  House  had  thought  that  this  was  a 
case  in  which  the  heavy  expense  and  delay  of  going  into  evidence  ought  not  to 
be  thrown  upon  respta,  inasmuch  as  the  averments,  even  if  proved,  would  be 
utterly  irrelevant,  and  in  so  deciding  the  Court  was  right.  Appt  had  under 
the  action  to  prove  what  was  certainlv  not  an  easy  task — that  the  freestone  now 
to  be  found  in  these  lands  could  not  be  worked  at  a  profit,  and  that,  inasmuch 
as  there  was  no  subject-matter  for  the  lease  to  operate  upon,  that  lease  ought  to 
be  reduced.  This  was  certainly  a  startling  proposition  to  make,  for,  looking  at 
the  terms  of  the  lease,  we  see  that  appt  seems  to  have  got  a  lease  from  Mr.  Christie 
of  all  the  freestone  and  other  minerals  whatsoever  in  the  estate.  Now,  the  prin- 
cipal argument  of  appt.  is  that,  by  the  Roman  Law,  which  he  says  is  followed  in  the 
law  of  Scotland,  there  is  an  implied  warranty  in  a  lease  that  the  tenant  shall 

Set  possession  of  a  subject-matter  that  is  capable  of  producing  profits.  No 
oubt,  in  some  respects,  this  is  reasonable  enough.  It  is  reasonable  that  when 
a  lease  is  granted  tbero  shall  be  a  subject-matter  in  existence,  for,  as  it  is  said 
in  England,  if  the  consideration  of  the  contract  wholly  fails,  there  shall  be  an 
end  of  the  contract ;  but  it  is  quite  a  different  thins  to  contend  that  because  the 
subject-matter  exists  only  in  small  ouantities,  and  there  cannot  be  a  profit  made 
by  working  it,  therefore  the  whole  lease  is  to  be  reduced  and  treated  as  void« 
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There  were  various  old  authorities  and  cases  referred  to,  but  all  these  will  be 
found  to  amount  only  to  this — that  if  the  subject-matter  is  non-existent  or  has 
become  exhausted,  then  no  rent  can  be  claimed*  The  risk  as  to  the  quantity 
and  value  of  the  fruits  or  profits  is  said  plainly  to  be  the  risk  of  the  tenant 
Now,  this  is  not  a  case  of  that  kind.  It  is  true  the  freestone  does  not  exist  in 
the  large  quantities  expected,  but  there  is  some,  and  the  mere  fact  that  what 
there  is  cannot  be  worked  at  a  profit  is  no  ground  for  reducing  the  lease.  The 
lease  contains  breaks  which  the  tenant  may  have  taken  advantage  of,  and  these 
breaks  were  held  by  the  Court  below  to  be  designed  to  meet  sufficiently  the 
risk  of  insufficient  freestone  being  found.  Appt.  might  have  broken  this  lease 
at  the  end  of  three  years,  but  he  failed  to  do  so  ;  therefore,  on  both  grounds — 
namely,  that  there  is  no  such  common  law  right  as  he  contends  for,  and  that  the 
lease  provides  the  remedy,  the  judgment  of  the  Court  below  was  right,  and 
ought  to  be  approved. 

Lord  Chelmsford  concurred.  The  law  of  Scotland  was  shortly  stated  in 
"  Bell's  Principles."  It  did  not  justify  the  contention  of  appt.  when  the  older 
authorities  speak  of  sterility  as  being  a  ground  for  a  tenant  getting  rid  of  his 
lease.  They  obviously  mean  absolute  or  permanent  sterility,  such  as  that  no 
mineral  exists,  or  if  it  once  existed,  it  has  become  exhausted.  Moreover,  it  was 
obvious  that  sterility  was  merely  a  ground  for  abatement  or  suspension  of  rent ; 
even  when  it  was  a{)plicable  it  was  extremely  difficult  to  apply  it.  Lord  Deas 
says,  in  his  judgment,  that  if  an  Egyptian  had  taken  a  lease  which  began  with 
seven  years  of  plenty,  it  would  be  hard  to  say  that  when  the  seven  years  of 
famine  followed,  the  tenant  should  then  get  quit  of  the  lease,  and  all  the  loss 
should  fall  on  the  landlord.  The  present  lease  seemed  to  provide  a  sufficient 
remedy  for  the  circumstances. 

Lord  CoLONSAY  agreed.  This  was  a  contract  between  two  parties*  No  doubt 
a  lease  could  be  granted  of  minerals  as  of  lands,  but  it  did  not  follow  that  all 
the  incidents  of  an  agricultural  lease  would  applv  to  a  mineral  lease.  No  case 
had  been  referred  to  where  it  had  ever  been  held  that  the  doctrine  of  sterility 
applied  to  a  lease  of  minerals,  and  all  the  other  cases  are  merely  cases  where  the 
suDJect-matter  of  the  lease  was  non-existent  or  had  been  exhausted.  Here  the 
lease  showed  that  the  parties  had  provided  their  own  remedy  for  what  had 
happened. 

Lord  Cairns  agreed.  This  case  began  on  the  view  that  the  tenant  had  been 
induced  by  misrepresentations  to  enter  int-o  the  lease;  but  that  ground  was 
found  entirely  to  break  down.  Then  he  sought  to  get  rid  of  the  lease  on  the 
ground  of  sterility.  But  that  doctrine  was  obviously  inapplicable.  In  fact,  it 
was  not  quite  correct  to  speak  of  a  lease  of  minerals ;  it  was  nothing  but  a  sale 
out-and-out  of  the  part  of  the  soil  occupied  by  the  minerals,  and  an  authority 
to  the  tenant  to  go  on  the  lands  and  take  those  minerals  away.  This  was  a 
very  different  thing  from  the  ordinary  mode  of  cultivation  of  the  surface  of  the 
lands  by  means  of  crops.  The  doctrine  of  the  civil  law  about  sterility  extended 
only  to  cases  where  the  land,  the  subject  of  the  lease,  was  non-existent  It  did 
not  apply  to  the  operations  of  modem  agriculture,  which  were  spread  over  a 
large  surface,  and  often  produced  profits  only  after  a  great  lapse  of  years.  There 
was  therefore  no  such  doctrine  as  appt  relied  upon  applicable  to  this  case ;  and 
though  the  Court  below  relied  chieny  on  the  ground  that  the  parties  had  con- 
tracted themselves  out  of  the  law,  he  (Lord  Cairns)  preferred  to  rest  his  judgment 
on  the  ground  that  there  was  no  common  law  on  which  appt  could  get  rid  of 
this  lease. 

Affirmed  with  costs. 

AU, — Pearstnij  Q,0,,  Innu, AU, — SoL-Gen.  Jessel,  Glasses  Q.C. 
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PAPERS  OF  SCOTTISH  LAW  AMENDMENT  SOCIETY,  i 

ANNUAL  ADDRESS.    Delivered  Feb.  1873. 

By  JOHN  CLERK  BRODIE,  Esq.  or  Idvies,  W.S.,  one  op  the 

Vice-Presidents. 

Tins  Society  was  formed  in  October  1868,  "  to  promote  the  careful 
and  cautioua  improvement  of  the  Law  of  Scotland  in  all  its  branches, 
to  point  out  to  the  Leg^islature  and  the  public  the  defects  in  our 
legal  system,  and  to  suggest  appropriate  remedies."  It  is  not  for 
us  to  say  to  what  extent,  during  the  short  period  of  our  existence  as 
a  Society,  we  have  contributed  to  promote  these  important  objects ; 
but  I  am  sure  we  may  justly  claim  to  have  honestly  endeavoured 
to  do  so,  and  I  may  appeal  to  the  records  of  the  Society  to  show 
that  it  has  considered,  and  very  fuUy  discussed,  with  these  objects 
some  of  the  most  important  subjects  to  which  the  thoughts  of  those 
taking  an  interest  in  the  amendment  of  the  law  have  been  principally 
directed. 

The  laws  affecting  land  rights,  and  more  particularly  those 
touching  the  relation  of  superior  and  vassal,  the  law  of  entail,  the 
law  of  prescription,  the  law  of  deathbed  (now  no  longer  existent), 
the  forms  of  deeds,  and  the  mode  of  attesting  them,  our  system  of 
t^gistration  in  connection  with  land,  the  poor  laws,  the  reform  or 
re-arrangement  of  our  legal  tribunals,  supreme  and  inferior,  and 
many  other  subjects  of  great  importance  and  interest,  have  been 
,  more  or  less  fully  discussed ;  and  though  these  discussions,  any 
more  than  others  elsewhere,  may  not  always  have  been  productive 
of  tangible  results,  the  careful  consideration  and  public  debate  of 
such  subjects  by  men  competent  to  understand  and  sift  them  has 
doubtless  tended  to  prepare  the  way  for  useful  legislation,   by 

*  The  papers  selected  for  publication  by  the  Council  of  this  Society  will,  by 
arrangement,  be  published  in  the  Journal  of  Jurisprudence  ;  but  the  Society  is  not 
to  be  nnderst09d  as  becoming  in  any  sense  responsible  for  the  other  contents  of  tJie 
Journal ;  and  the  conductors  of  the  JoumaX  do  not  assume  any  responsibility  for  the 
style  or  opinioxis  of  the  Papers  of  the  Scottish  Law  Amendment  Society. 
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correcting  misconceptions,  eliminating  the  points  on  which  legis- 
lation is  required,  and  drawing  attention  to  the  methods  by  which 
improvement  may  be  best  and  most  efficiently  attained. 

It  may  be  that,  with  respect  to  some  of  these  subjects,  the  public 
mind  has  not  yet  been  sufficiently  educated,  and  that  even  the 
legal  profession  has  not  arrived  at  a  clear  understanding  either  of 
the  precise  evils  to  be  remedied,  or  of  the  true  remedies  to  apply. 
If  that  be  so,  there  is  no  reason  to  regret  that  the  field  is  yet  open 
for  useful  discussion.  In  matters  of  this  importance  the  great 
object  is  to  secure  the  fullest  consideration  of  them  by  those  most 
competent  to  form  and  express  an  intelligent  opinion,  and  any 
time  that  may  be  necessary  for  that  purpose  wiU  generally  be  amply 
repaid  by  the  production  of  well  devised  legislative  measures. 

At  the  first  annual  meeting  of  the  Society  in  November  1868 
its  standing  committees  were  constituted.  They  were  three  in 
number,  and  were  for  the  following  purposes : — First,  to  promote 
the  assimilation  of  the  law  of  England  and  Scotland ;  second,  to 
consider  and  report  on  the  marriage  law,  and  any  legislation 
that  might  be  proposed  on  that  subject;  and  third,  to  consider 
and  report  on  our  Scottish  courts  of  law.  I  do  not  know  that 
I  can  better  use  the  privilege  which,  by  your  kindness,  I  have  of 
now  addressing  you,  than  by  adverting,  though  it  must  necessarily 
be  very  briefly,  to  each  of  these  subjects,  all  of  admitted  practical 
importance,  and  which  have  been  thus  singled  out  by  the  Society 
itself  as  the  first  fields  of  its  labours. 

I.  The  view  of  the  founders  of  our  Society  that  the  assimilation 
of  the  laws  of  England  and  Scotland  is  an  imperial  object  of  the 
first  importance  meets  with  very  general  acceptance ;  and  many 
questions  of  amendment  of  the  law  agitated  in  Scotland  relate  to 
matters  respecting  which  there  is  really  no  obstacle  to  introducing 
similarity  in  the  laws  of  this  country  and  England.  At  the  Union 
of  the  kingdoms  it  was  the  object  of  Scottish  statesmen  to  preserve 
her  peculiar  institution^,  and  to  avert  from  this  country  the  evils 
which  any  violent  or  rash  disruption  of  them  must  have  speedily 
produced;  but  a  century  and  a  half  efiects  great  changes,  and 
happily  in  that  long  period  the  natives  of  each  country  have  in 
great  measure  learned  not  only  to  regard  without  prejudice  the 
institutions  of  the  other,  but  to  make  calm  and  dispassionate  com- 
parison of  the  laws  and  usages  of  the  two  countries,  and  to  address 
themselves  to  the  useful  inquiry  how  far  what  is  good  in  the  one 
may  be  beneficially  adopted  in  the  other.  That  her  neighbours 
have  found  so  much  that  is  useful  to  them  in  the  law  and  practice 
of  Scotland,  and  have  in  fact  incorporated  it  so  largely  with  their 
own  system,  is  a  practical  testimony  to  the  wisdom  with  which  it 
has  been  built  up  and  consolidated. 

I  may  instance,  as  one  branch  from  which  in  recent  times  England 
has  borrowed  extensively  from  Scotland,  and  admittedly  with  great 
benefit  to  herself,  our  law  and  practice  in  bankruptcy ;  and  her 
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modem  system  of  county  courts,  now  fairly  established  and  highly 
appreciated  in  England,  is  an  adoption  of  the  principle  of  resident 
judges,  represented  for  ages  in  Scotland  by  the  jurisdiction  of  our 
sheriff  courts.  Such  assimilations  are,  I  am  persuaded,  for  the  good 
of  both  countries.  Absolute  identity  of  law  and  practice  would  be 
as  impracticable  now  as  it  would  have  been  in  1707 ;  but  there  are 
numerous  and  most  important  matters  in  which  the  law  and 
practice  of  the  two  countries  might,  to  the  great  benefit  of  both,  be 
so  assimilated  as  to  leave  no  substantial  difference  between  them  ; 
and  whatever  tends  in  that  direction  will  go  to  weld  the  two 
countries  closer  together,  and  eventually  to  render  as  impalpable  as 
the  ideal  line  that  separates  in  some  places  their  physical  boundaries 
any  difference  that  may  exist  in  their  laws  and  usages. 

Within  the  last  few  days  a  measure  has  been  introduced  into 
Parliament  by  the  present  Lord  Chancellor,  a  leading  object  of 
which  is  to  fuse  into  one  the  English  courts  of  law  and  equity. 
The  history  of  the  law  of  England  affords  an  explanation,  but, 
otherwise,  it  would  be  difficult  to  imagine  how  a  system  at  once  so 
highly  artificial,  and  attended  with  sucl\  great  inconveniences,  as 
the  separation  of  law  and  equity  in  England,  could  possibly  have 
been  reared ;  that  it  has  existed  so  long  shows  the  slowness  and 
difficulty  with  which  important  improvements  are  introduced  into 
old  established  arrangements;  but  its  downfall,  now  probably 
imminent,  wiU  remove  a  most  material  obstacle  to  the  assimilation 
of  the  law  and  practice  of  England  and  Scotland,  and  afford  another 
instance  of  the  advantage  which  the  sister  country  may  derive  by 
copying  some  of  our  Scotch  institutions. 

But  the  advantages  of  assimilation  of  the  law  are  reciprocal. 
By  adopting  the  principles  of  the  English  law  of  settlement,  Lord 
Rutherfurd  eflected  immense  improvement  in  the  Scotch  law  of 
entail,  which  only  those  who  are  familiar  with  the  effects  of  the 
entail  law  prior  to  that  period  can  properly  estimate.  The  laws 
of  settlement  and  entail  in  Scotland  and  England  are  now  in 
principle  the  same ;  and  it  is,  I  believe,  very  fortunate  for  both 
countries  that  hereafter  any  measures  relating  to  them  which  may 
be  promoted  in  Parliament  will  certainly  attract  the  attention  and 
interest  both  of  Englishmen  and  Scotchmen,  and  that  the  learning 
and  experience  of  English  and  Scotch  lawyers  will  both  be  available 
for  their  discussion  and  improvement. 

Even  in  matters  of  inferior  importance,  the  necessity,  in  legis- 
lation, of  having  regard  to  the  fact  that  the  two  ends  of  the  Island 
contain  essentially  one  people,  has  of  late  been  plainly  indicated 
Separate  measures  may  be  introduced,  and  perhaps  very  con- 
veniently, on  such  matters  as  the  law  of  hypothec  in  Scotland,  the 
law  of  distress  in  England,  and  the  game  laws  in  both  countries ; 
but  it  is  not  now-a-days  possible,  nor  in  my  opinion  is  it  desirable, 
to  deal  with  these  otherwise  than  as  imperial  questions. 

At  the  same  time,  I  believe  it  to  be  the  case,  that  there  are  some 
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things  in  which  it  might  have  been  supposed  possible  to  introduce, 
especially  after  so  long  a  time,  very  close  similarity  in  the  laws  of 
the  two  countries,  and  yet  with  regard  to  which  any  such  assimi- 
lation is  at  present  neither  Ukely  nor  desirable.  But  there  seems  to 
be  no  reason  why  assimilation  should  not  be  prosecuted  in  many 
important  portions  of  the  laws  afifecting  the  domestic  relations,  in 
the  laws  of  succession,  in  the  laws  directing  the  relations  of  landlord 
and  tenant,  as  well  as  in  the  laws  of  bankruptcy  and  mercantile 
law  generally,  and  many  others  that  might  be  named. 

Even  in  the  laws  relating  to  real  property  a  good  deal  might 
probably  be  accomplished  with  mutual  advantage.  The  experience 
of  between  two  and  three  centuries  has  proved  in  Scotland  the 
immense  advantages  of  her  registrational  system,  on  which  the 
land  rights  of  Scotland  are  now  firmly  b^ised,  and  I  believe  the 
Scottish  people  to  ,be  too  well  aware  of  its  manifold  benefits  to 
consent  to  impair  its  efficiency,  and  still  less  to  part  with  it  Those 
benefits  have  at  times  commended  themselves  to  the  regard  of 
English  lawyers,  who  have  more  than  once  contemplated  the 
establishing  for  their  owi^  country  of  a  proper  and  uniform  system 
of  records.  Should  they  ever  address  themselves  to  that  object, 
with  the  energy  and  talent  for  which  they  are  distinguished,  it 
would  probably  be  accomplished ;  and  in  that  case  we  might  not 
be  too  sanguine  in  the  belief  that  assimilation  even  in  the  con- 
veyancing of  the  two  countries  would  not  be  far  distant 

Within  the  recollection  of  most  of  us  a  very  great  deal  has  been 
done  in  Scotland  for  the  amendment  of  the  law  of  real  property, 
and  if  the  learned  President  of  this  Society  shall  be  successful,  as  I 
trust  he  will,  in  the  present  Session  of  Parliament,  not  only  in 
carrying  those  further  improvements  which  he  has  for  some  years 
been  maturing,  and  of  which  the  Society  has  expressed  its  cordial 
approval,  but  in  sweeping  away  entirely  the  old  feudal  tenures,  I 
beUeve  our  system  of  conveyancing  will  compare  favourably,  for 
simplicity  and  clearness,  with  that  of  any  other  country  in  Europe. 
We  shall  not  indeed  have  arrived  at  the  consummation  which  law 
reformers  more  distinguished  for  zeal  than  for  knowledge  and  fore- 
thought sometimes  aspire  to,  of  transferring  lands  and  houses  in 
the  same  manner  as  tables  and  chairs.  That,  as  we  know,  is  simply 
impossible.  We  can  transfer  such  moveables  from  one  living  hand 
to  another  by  actual  delivery,  simply  exchanging  them  for  the 
price,  and  that  exchange  and  delivery  complete  the  transaction. 
In  the  transfer  of  tables  and  chairs  we  have  nothing  to  do  with 
bonds  or  securities,  with  perpetual  ground-annuals,  with  leases  to 
tenants  for  long  terms  of  years,  with  rights  of  feu-duty,  rights  of 
teinds,  or  any  similar  interests,  and  therefore  no  writing  whatever 
is  essential  But  rights  such  as  these  can  neither  be  created  nor 
subsist,  nor  be  made  the  subject  of  any  transaction,  without  writing; 
and  it  is  well  known  to  those,  whether  lawyers  or  laymen,  who  are 
really  acquainted  with  business,  that  in  very  many  transactions  of 
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the  utmost  importance  connected  with  such  rights  writings  of 
considerable  length  cannot  be  dispensed  with.  But  though  land 
and  houses  can  never  be  transferred  in  the  same  manner  as  move- 
ables, the  mode  of  transferring  them  may  be  very  short  and  simple. 
A  conveyance  of  land  frequency  contains  covenants,  separable  from 
the  transfer,  which  add  materially  to  its  length,  but  the  convey- 
ance itself  may  be  no  more  than  a  few  lines.  If  our  system  of 
land  tenure  be  abolished,  and  the  lawyers  of  England,  divesting 
English  conveyances  of  all  technicalities,  follow  in  this  respect  the 
example  of  Scotland,  and  at  the  same  time  accept  registration  as 
the  basis  of  their  system  of  land  rights,  assimilation  of  the  laws  of 
the  two  countries,  even  in  the  conveyance  of  land,  would  no  longer 
be  difficult,  and  I  believe  if  so  accomplished  it  would  be  of  in- 
calculable benefit  to  our  English  feUow-subjects. 

In  aiming,  however,  at  assimilation  of  the  law,  it  must  be  kept  in 
view  that  it  cannot  well  be  accomplished  otherwise  than  gradually. 
But  if  due  care  be  taken  to  extend,  wherever  it  can  properly  be 
done,  the  sphere  of  current  legislation  to  both  ends  of  the  Island, 
and  to  create,  in  new  legislation,  no  new  divergencies,  as  well  as  to 
promote  assimilation  of  the  law  by  measures  specially  directed  to 
that  object,  we  may  reasonably  hope  that  no  long  time  will  elapse 
till  it  is  evident  to  all  that  substantial  progress  has  been  made. 

Possessing  a  House  of  Commons  that  generally  embraces  lawyers 
of  the  first  eminence,  both  at  the  English  and  Scotch  Bars,  we  need 
not  doubt  that,  if  careful  attention  be  given  to  the  subject,  well- 
considered  measures  will  be  devised  for  assimilating  to  a  large 
extent,  and  with  mutual  benefit,  the  laws  of  the  two  countries.  It 
is  an  object  well  entitled  to  have  enlisted  on  its  behalf  the  abilities 
both  of  English  and  Scotch  lawyers,  and  if  the  Society,  which  so 
early  inscribed  assimilation  on  its  banner,  shall  promote  it 
zealously,  it  may  do  much  to  give  impetus  to  a  movement  of  great 
benefit  to  the  law  in  both  ends  of  the  Island. 

II.  The  laws  of  marriage  formed  another  of  the  subjects  which 
the  Society  at  the  outset  of  its  career  proposed  to  consider.  When 
it  did  80,  there  had  been  recently  issued  a  most  valuable  report, 
dat^d  July  1868,  by  the  Royal  Commissioners  appointed  to  investi- 
gate that  important  matter.  The  report  has  not  been  made  the 
basis  of  any  legislative  measure,  and  it  is  not  my  intention  to  detain 
you  by  any  but  a  very  general  reference  to  it.  It  is,  however,  the 
result  of  a  very  exhaustive  inquiry,  of  more  than  three  years' 
duration,  by  a  Commission  embracing  some  of  the  most  capable 
men  in  the  three  kingdoms,  including  the  present  Lord  Chancellor, 
and  no  less  than  three  others  who  have  at  different  times  occupied 
the  Woolsack,  and  also  the  present  Lord  Justice-Greneral  and  Lord 
Advocate  of  Scotland,  the  late  Mr  Murray  Dunlop,  Lord  O'Hagan, 
the  present  Lord  Chancellor  of  Ireland,  and  several  others.  The 
report  was  arrived  at  not  with  entire  unanimity,  but  with  a  near 
approach  to  it.    Dr.  Travers  Twiss  dissented  merely  on  matter  of 
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detail,  not  affecting  the  principles  of  the  report ;  Mr  MonseU  and 
Lord  0*Hagan  dissented  as  regards  divorce  a  vinculOy  believing,  as 
Eoman  Catholics,  such  divorce  by  any  civil  power  to  be  contrary  to 
the  law  of  God ;  and  the  only  5ther  dissentient,  and  the  sole  dissen- 
tient as  to  the  principles  which  should  regulate  the  mode  of  contract- 
ing marriage,  was  the  Lord  Justice-General,  who  is  of  opinion,  shared 
by  many  witnesses  from  Scotland,  that  the  principle  of  the  existing 
law  of  Scotland  that  mutual  consent  de  prcesenti  of  itself  constitutes 
marriage,  without  any  form  whatever,  should  be  maintained.  That 
view — I  need  not  say  from  no  want  of  ability  in  its  advocate,  and 
notwithstanding  that  it  was  supported  by  many  Scotch  witnesses  of 
acknowledged  weight  and  position — did  not  receive  the  sanction  of 
any  other  member,  Scotch,  English,  or  Irish,  of  the  Commission. 
The  Commissioners  expressed  the  opinion  that  neither  the  English, 
the  Irish,  nor  the  Scotch  law  of  marriage  should  be  adopted ;  but 
that  one  plain,  simple,  and  secure  marriage  law,  based  on  absolute 
impartiality  as  between  the  members  of  different  religious  bodies, 
and  giving  every  proper  and  reasonable  facility  for  celebrating 
maniage,  but  at  the  same  time  discouraging  and  placing  obstacles 
in  the  way  of  sudden  and  clandestine  marriages,  should  be  esta- 
blished for  the  Empire.  The  accomplishment  of  this  result  must 
necessarily  imply  that  the  present  law  of  Scotland,  which  requires 
no  solemnity  or  form  of  any  kind  to  the  constitution  of  marriage, 
shall  be  in  that  respect  altered.  Such  a  principle  obviously  inter- 
feres with  the  certainty  of  the  contract,  which  must  be  admitted  to 
be  a  consideration  of  the  highest  importance,  and  if  we  adhere  to  it 
the  practical  result  must  be  that  one  law  of  marriage  for  Her 
Majesty's  dominions  cannot  be  established.  It  is  said  by  some, 
however,  to  conduce  to  morality  in  Scotland,  and  to  tend  in  some 
measure  to  explain  the  far  greater  morality  existing  here  than  else- 
where. But  it  may  not  be  absolutely  certain,  and  it  is  not  easy  to 
ascertain  from  any  authentic  statistics,  that  such  greater  morality 
exists ;  nor  is  it  clear  that  imposing  marriage  as  a  penalty  on 
breaches  of  the  moral  laws  contributes  to  foster  morality  or  minis- 
ters to  the  well-being  and  happiness  of  the  parties  themselves. 
One  thing  does  appear  from  statistics  which  have  been  gathered 
since  the  passing  of  Lord  Elcho's  Act  in  1854,  viz.  that  the  entire 
irregular  marriages  of  every  description,  for  eight  years  following 
that  Act,  did  not  exceed  one  in  a  thousand  of  the  marriages  actually 
registered;  and  as  probably  only  a  few  even  of  this  very  small 
number  were  secret  consensual  marriages,  there  arises  the  import- 
ant question  whether,  giving  our  present  marriage  law  credit 
for  all  the  good  effects  attributed  to  it  by  its  friends,  these  be  after 
all  so  material  as  to  warrant  the  maintaining  it  as  an  obstacle  to 
an  imperial  marriage  law. 

To  these  few  observations  I  will  only  add  that  whatever  opinions 
may  be  formed  of  the  recommendations  contained  in  the  Com- 
missioners' Eeport,  into  the  details  of  which  it  would  be  out  of 
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place  for  me  now  to  enter,  all  will  readily  acknowledge  the 
moderation  and  ability  with  which  it  is  framed,  as  well  as  the  great 
importance  of  the  subject.  That  such  a  report  has  not  yet  formed 
the  subject  of  a  legislative  measure,  or  even  of  discussion  in  Parlia- 
ment, may  be  accounted  for  by  the  extent  to  which,  for  the  last 
few  years,  other,  and  in  particular  Irish  questions,  of  great  import- 
ance and  interest,  have  occupied  the  time  of  the  Legislature,  thus 
rendering  it  of  little  avail  to  moot  a  large  imperial  question  such  as 
this,  on  which  difference  of  opinion  prevails.  This  also  may  have  been 
the  reason  why  this  Society  has  not  yet  addressed  itself  to  the  con- 
sideration of  the  Commissioners'  Eeport  Let  us  hope  that  the 
time  is  not  far  distant  when  other  measures  more  immediately 
urgent  may  have  received  the  attention  they  claim  from  the 
Legislature,  in  which  case  discussion  of  the  question  of  one  law  of 
marriage  for  the  Empire  is  not  likely — ^pioneered  as  it  has  been  by 
an  exhaustive  inquiry — to  be  much  longer  deferred. 

IIL  The  third  topic  to  which  the  Society  proposed  to  direct  its 
attention  was  our  Scottish  courts  of  law.  For  some  years  before 
it  was  associated  much  interest  had  been  excited  in  questions 
relating  to  the  constitution  of  our  courts  of  law,  supreme  and 
inferior,  and  it  is  difficult  to  say  whether  those  relating  to  our 
superior  courts  of  law,  or  those  attaching  to  the  inferior  courts, 
received  most  attention  and  criticism.  It  would  be  in  vain  to 
disguise  that,  with  a  Bench  neither  wanting  in  the  number  nor  in 
the  learning  and  ability  of  its  occupants,  the  Court  of  Session  has 
not  always  maintained  the  position  in  public  estimation  which  its 
well-wishers  woidd  desire ;  and  it  must  be  obvious  to  those  best 
able  to  estimate  the  character  of  the  judges,  and  the  manner  in 
which  the  judicial  function  is  and  has  been  performed,  that  the 
shortcomings  which  have  formed  the  subject  of  such  widespread 
complaints  have  been  attributable  to  the  system,  not  to  those  who 
administer  it 

The  existence  for  many  years  of  very  great  dissatisfaction,  both 
in  and  out  of  the  profession,  was  evident  from  the  published 
reports  of  various  legal  bodies,  advocates  and  writers,  both  in 
Edinburgh  and  the  provinces,  all  uniting  in  complaiats  of  the  great 
expense  and  delay  of  Court  of  Session  procedure.  Such  complaints 
do  not  find  expression  in  the  profession  until  dissatisfaction  per- 
vades pretty  extensively  the  commimity  at  large;  and  in  this 
instance  they  culminated  in  a  public  address  by  one  of  the  Judges 
of  the  Court  of  Session  itself^  dwelling  at  laige  upon  the 'evils  com- 
plained of,  admitting  their  existence,  and  attributing  them  to 
supposed  defects  in  the  constitution  of  the  Court,  for  which  a 
specific  remedy  was  suggested. 

The  address  contained  some  statistics  as  to  the  business  of  the 
Court,  directed  to  shew  a  continuous  diminution  for  a  great  many 
years,  and  that  from  1831  to  1867  that  diminution  was  represented 
by  about  1956  causes  enrolled  in  the  Outer  House  fioUs  in  1831, 
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as  compared  with  an  average  of  about  1100  so  enrolled  for  some 
years  immediately  preceding  1867. 

The  views  and  suggestions  of  the  learned  Judge  were,  as  might 
have  been  anticipated,  extensively  canvassed,  and  the  opinion  of 
those  supporting  them  seemed  to  be  that  the  present  system  of 
permanent  Lords  Ordinary  should  be  abolished,  and  a  system  of 
divisions  established  in  lieu  of  it.  Under  such  an  arrangement 
the  Court,  instead  of  being  distributed,  as  at  present,  into  two 
divisions,  each  consisting  of  four  Judges,  with  five  permanent  Lords 
Ordinary,  would  be  distributed  exclusively  into  divisions,  each  Judge 
of  the  Court  being  attached  to  one  of  the  divisions,  but  being  com- 
petent either  to  sit  from  time  to  time  in  any  other,  as  convenience 
should  require  and  the  Court  itself  prescribe,  or  to  sit  singly, 
whether  at  chambers,  or  at  the  trial  of  causes,  or  other^'ise,  exer- 
cising, in  so  far  as  committed  to  him  in  the  particular  case,  the  whole 
powers  of  the  Court.  It  seemed  also  to  be  thought  that  a  Court  of 
Appeal  might  be  created  out  of  the  Court  itself — the  appeal  not  to 
be  matter  of  absolute  right,  but  to  be  allowed  only  where  difference 
of  opinion  should  exist  on  the  Bench,  or  where  liberty  to  appeal 
shoidd  be  granted  by  the  Court. 

These  suggestions,  coupled  with  proposals  to  simplify  very  much 
the  procedure  before  the  Court,  by  shortening  the  pleadings,  and 
preparing  them  imder  the  superintendence  of  clerks  of  court,  and 
of  judges  at  chambers,  represent  in  substance  the  material  changes 
which,  in  order  to  save  expense  and  delay,  a  large  number  of  per- 
sons have  desired  to  make  on  the  present  constitution  and  practice 
of  our  Supreme  Court. 

With  respect  to  the  constitution  of  the  Sheriff  Courts,  the  main 
objection  which  has  been  taken  is  the  existence  within  them  of  two 
tribunals,  each  consisting  only  of  a  single  judge,  usually  a  member 
of  the  Bar,  the  two  often  not  materially  differing  from  each  other 
in  their  professional  qualifications,  or  in  the  public  estimate  of  their 
opinions,  and  yet  there  being  a  right  of  appeal — and  indeed  of 
several  appeals  during  the  progress  of  each  case — from  the  one 
single  judge  to  the  other. 

Objection  has  also  been  made  to  vesting  in  the  appeal  Sheriff 
the  right  of  appointing  the  sheriffs  whose  judgments  are  appealed 
to  him,  many  entertaining  the  opinion  that  judicial  appoint- 
ments of  this  importance  ought  to  be  conferred  only  by  the  Crown, 
upon  the  recommendation  of  its  responsible  advisers,  and  should 
not  be  a  piece  of  patronage  which  one  member  of  the  Bar  may  con- 
fer upon  another. 

In  November  1868,  a  few  weeks  after  this  Society  was  consti- 
tuted, a  royal  commission  was  issued,  embracing  many  persons  of 
learning  and  experience  in  England  and  Scotland,  "  to  inquire  into 
the  constitution  and  jurisdiction  of  the  various  Courts  for  the 
administration  of  justice  in  Scotland;"  "the  forms  of  writs  and 
pleadings;"  "the  rules  of  procedure;"  "  the  privileges  of  agents;" 
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"  the  opefation  and  effect  of  the  existing  laws  and  arrangements  for 
distributing  and  transacting  the  judicial  business  of  the  said  Courts 
respectively;"  and  "the  system  of  review  and  appeal;"  "with  a 
view  to  ascertaining  whether  any  and  what  changes  and  improve- 
ments may  be  advantageously  made  so  as  to  provide  for  the  more 
speedy,  economical,  and  satisfactory  despatch  of  the  judicial  busi- 
ness." 

At  the  head  of  this  commission  was  one  vho  had  held  the  highest 
places  both  at  the  Bar  and  on  the  Bench  in  Scotland,  and  under  his 
auspices  a  great  deal  of  evidence  was  taken  in  the  years  1868  and 
1869,  and  a  final  report,  embodying  the  opinions  and  recommenda- 
tions of  the  commissioners,  was  issued  on  12th  July  1870.  The 
report  contains  a  number  of  suggestions  on  subordinate  matters, 
which  have  not  as  yet  received  legislative  sanction;  but  with 
respect  to  the  more  important  matters  of  the  constitution  of  the 
Court  of  Session  and  the  Sheriff  Courts,  it  in  substance  recommends 
a  continuance  of  things  as  they  are.  With  respect  to  the  Cowrt  of 
Session,  the  report  recommends  that  its  separation  into  two  divisions, 
consisting  each  of  four  Judges,  acting  mainly  as  Courts  of  Appeal, 
and  five  permanent  Lords  Ordinary,  each  acting  singly  as  a  Court  of 
First  Instance,  shall,  continue.  And  with  respect  to  the  Sheriff 
Courts,  it  recommends  that  the  Sheriffs-principal  and  Sheriffs-sub- 
stitute shall  both  be  continued,  with  appeal  from  the  one  to  the 
other,  but  with  some  diminution  of  the  numbers  of  each,  and  that 
the  Sheriffs-principal  shall  continue  to  have  the  appointment  of  the 
Sheriffs-substitute. 

Neither  of  these  views  were  entertained  with  entire  unanimity 
by  the  commission,  but  both  were  adopted  by  a  very  large  majority. 
It  does  not  appear  how  many  dissent  from  the  view  that  the  pre- 
sent arrangements  of  the  Court  of  Session  should  continue ;  but 
the  minority  certainly  includes  the  present  Lord  Chancellor,  the 
present  Lord  Justice-Clerk,  and  also  two  members  of  this  Society, 
namely,  Sir  Edward  Colebrooke  and  Mr.  John  Boyd  Baxter ;  and 
it  is  not  a  little  remarkable  that  the  English  Judicature  Commission, 
in  its  first  report,  dated  25th  March  1869,  which  recommended  the 
fusion  of  law  and  equity  in  one  concurrent  jurisdiction,  recom- 
mended also  an  arrangement  of  the  English  Courts  of  Law  very 
similar  to  that  which  has  been  suggested  for  Scotland,  viz.,  that  all 
the  English  Supreme  Courts  should  be  blended  into  one  Court,  dis- 
tributed into  chambers  or  divisions,  and  the  Court  having  power  to 
distribute  its  business  in  whatever  manner  it  thinks  best,  so  that 
cases,  or  classes  of  cases,  may  be  tried  either  by  one  Judge,  or  three 
Judges,  or  five  Judges,  as  the  Court  may  from  time  to  time  pre- 
scribe. Founded  upon  this  report,  a  Bill,  called  the  "  Supreme 
Court  of  Judicature  Bill,"  has,  since  Parliament  met,  been  intro- 
duced by  the  Lord  Chancellor  into  the  House  of  Lords ;  and  those 
in  Scotland  who  hold  the  opinion  that  this  is  the  best  mode  of 
utilising  the  judicial  power  of  the  Court  of  Session — that  the  dis- 
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tinction  between  Outer  and  Inner  House  should  be  abolished,  and 
the  entire  Court  of  Session  distributed  into  several  divisions,  not 
always  necessarily  composed  of  the  same  individuals,  and  which 
should  not  be  Courts  of  Appeal  as  at  present,  but  Courts  of  First 
Instance ;  and  that  power  should  exist  in  the  Court,  or  any  division 
of  it,  to  devolve  on  any  single  Judge  the  adjudication  of  any  cause, 
or  part  of  a  cause ;  and  that  a  Court  of  Appeal,  to  be  open  only 
imder  certain  limitations,  should  be  formed  out  of  the  Court  itself — 
will  watch  with  considerable  interest  the  progress  in  Parliament  of 
this  similar  proposal  for  the  Supreme  Courts  of  England. 

That  portion  of  the  Scotch  Commissioners'  report  which  advocates 
the  continuance  of  the  present  arrangements  of  Sheriffs  and  Sheriifs- 
substitute  was  concurred  in  by  the  great  majority  of  its  members, 
viz.  by  19  to  3.  But  the  grounds  on  which  the  recommendation  is 
based,  and  some  of  the  allegations  in  support  of  it,  may  not  receive 
so  much  acceptance  outside  the  Commission  as  within  it. 

The  Commissioners  rely,  in  support  of  their  views,  upon  the 
opinion  of  the  former  Law  Commission  in  1834,  and  also  upon  the 
Statute  of  1838.  The  former  Law  Commissioners  embraced,  among 
others,  Geoi^e  Joseph  Bell,  Skene,  Jameson,  and  Rutherfurd,  the 
weight  of  whose  authority  no  one  who  knew  the  Scotch  Bar  in  their 
day  will  presume  to  dispute.  But  the  system  in  1834  was  essenti- 
ally different  from  the  present,  and  infinitely  superior  to  it.  Had 
that  system  been  retained,  the  present  dissatisfaction  would,  I  be- 
lieve, never  have  arisen. .  But,  since  then,  Sheriff-substituteships 
have  been  almost  entirely  withdrawn  from  the  Provincial  Bar  of 
Scotland,  and  the  nature  of  the  office  of  Sheriff  has  been  so  greatly 
altered,  that  it  is  impossible  any  longer  to  find  a  suflBcient  number 
of  the  class  of  persons  by  whom  they  should  be  held  willing  to 
accept  them.  There  was  then  a  distinct  and  palpable  line  of  dis- 
tinction between  Sheriffs-substitute  and  Sheriffs-principal  The 
appeal  at  that  time  was  not  merely  nominally  an  appeal  to  a 
superior  Judge.  But  the  Act  of  1838,  and  some  subsequent  Acts, 
and  the  practice  which  has  followed  upon  them,  have  changed  aU 
that.  The  Commissioners  state  with  truth  that  some,  and  not  the 
least  efl&cient,  pf  the  Sheriff-substitutes,  are  not  members  of  the 
Bar,  but  that  most  of  them  are  so.  They  state  also  that  the 
Sheriffs-principal  comprehend  most  of  the  leading  counsel  at  the 
Bar ;  and  further,  that  all  of  them  are  in  attendance  on  the  Supreme 
Courts.  These  last  are  allegations  which  persons  acquainted  with 
the  matter  may  not  be  prepared  to  endorse.  They  state  also  that 
the  statutory  provision  as  to  the  number  of  sittings  to  be  held  by 
each  Sheriff-principal  in  each  sheriffdom  are  inadequate ;  whereas 
very  many  may  be  of  opinion  that  too  many  steps  in  that  direction 
have  been  taken  already,  and  that  to  go  further  woidd  only  render 
it  more  difficult  than  it  now  is  to  get  the  office  of  Sheriff-principal 
filled  and  properly  supplied  by  men  of  the  first  eminence  at  the 
Bar.    At  the  date  of  the  first  Commission  in  1834  the  case  was 
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veiy  different ;  and  such  as  are  old  enough  to  recollect  the  Sheriff 
Courts  at  that  period  may  not  all  be  of  opinion  that  the  changes 
made  since  on  the  constitution  of  the  institute  have  tended  to  im- 
prove it. 

Not  much  argument  is  to  be  found  in  the  report  of  the  Commis- 
sioners to  support  the  view  that  the  Sheriff-principal  should  appoint 
the  SheriflF^substitute.  Still  that  is  distinctly  announced  to  be  the 
view  of  the  Commissioners.  But  it  may  be  thought  a  proposition 
which  cannot  reasonably  be  expected  to  find  ready  acceptance. 
The  practice  had  its  origin,  as  the  Commissioners  point  out,  when 
the  Sheriff -principal  was  exclusively  responsible  for  the  due  per- 
formance of  the  entire  duties  of  the  sheriffdom,  and  though  per- 
mitted to  depute,  could  dismiss  his  substitutes  at  pleasure,  and  the 
substitutes  had  no  public  salary.  The  practice  has  been  continued, 
though  for  thirty-five  years  the  Sheriff-substitute  has  been  as  much 
a  public  officer  as  the  Sheriffrprincipal,  and  equally  responsible  to 
Government  for  the  performance  of  his  duties,  has  held  his  office  by 
precisely  the  same  tenure,  and  is  very  frequently  a  person  of  legal 
attainments,  as  well  as  general  education  and  social  position,  quite 
equal  to  the  Sheriff-principal.  This  may  be  capable  of  defence,  but 
those  who  defend  it  may  be  expected  to  state  clearly  the  grounds 
on  which  defence  of  it  is  rested. 

Other  matters  of  importance  are  canvassed  in  the  report,  to  some 
of  which  the  attention  of  Parliament  has  already  been  drawn, — as, 
for  instance,  the  proposal  to  establish  one  body  of  solicitors  for  all 
Scotland,  a  proposal  which  has  been  favourably  received,  and  will 
probably  result,  ere  long,  in  the  passing  of  some  legislative  measure 
to  give  it  practical  effect. 

Our  time  will  not  admit  of  my  entering  further  into  detail. 
What  has  been  said  may  be  enough  to  show  that  the  fields  of 
labour  which  the  Society  originally  selected  were  well  chosen,  are 
likely  to  attract  the  further  attention  of  Parliament  and  the  country, 
and  are  all  worthy  to  receive  from  us  further  cultivation. 
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No.  L— DUNCAN  FORBES,  op  Culloden. 

Perhaps  no  Scotchman  is  more  identified  with  the  history  of  our 
country  during  the  first  half  of  last  century  than  Duncan  Forbes  of 
Culloden.  From  1716  to  the  date  of  his  death  in  1747,  he  may  be 
said  to  have  been  a  public  man — ^pursuing  a  distinguished  career  at 
the  Bar  and  on  the  Bench,  and  called  upon,  as  few  lawyers  have  ever 
been,  to  act  the  part  of  a  patriot  and  statesman,  and  even  that  of  a 
military  leader.  In  the  two  principal  events  of  that  period — the 
Eebellions  of  1715  and  1745 — ^his  position  was  a  very  prominent 
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one ;  and  the  share  wliich  he  had  in  the  suppression  of  the  Jacobite 
outbreak  and  restoration  of  peace  to  Scotland  would  alone  cause 
his  name  to  be  long  remembered  amongst  us.  But,  in  truth,  "  he 
took,"  as  has  been  observed,  "  the  lead  in  aU  affairs  touching  Scot- 
land." Nor  was  his  active  career  ended  by  his  promotion  to  the 
Bench,  for,  strange  as  it  may  seem  to  us  in  these  days,  he  waa 
almost  as  much  a  public  man  as  a  judge  as  when  His  Majesty's 
advocate.  In  the  following  pages  it  is  proposed  to  sketch  the 
character  of  this  man,  of  whom  Scotland  generally,  and  the  legal 
profession  in  particular,  may  justly  be  proud. 

Although  born  in  the  Highlands,  our  Celtic  fellow-countrymen 
can  hardly  claim  Forbes  as  one  of  their  raca  Indeed  his  family 
had  little  reason  to  love  the  Highlanders,  for  on  more  than  one 
occasion  this  quiet  and  decent  Presbyterian  household,  planted  jn 
an  uncongenial  soil,  had  suffered  at  the  hands  of  their  half-savage 
neighbours.  Hence  we  find  Duncan  Forbes  a  Presbyterian  and  a 
Wliig — ^yet  knowing  the  Highlands  and  the  Highlanders  well — loyal 
to  the  house  of  Hanover,  but  with  his  most  intimate  friends  and  neigh- 
bours on  the  other  side,  and  thus  admirably  fitted  for  the  post  he 
was  afterwards  called  upon  to  fill,  at  a  time  when  the  great  Scottish 
question  was  what  to  do  with  the  Highlands,  and  how  to  secure 
peace  in  that  troublesome  part  of  the  British  Empira  It  is 
in  connection  with  Highland  affairs  that  perhaps  his  character 
appears  in  its  most  favourable  light.  We  refer  to  his  patriotism, 
which  caused  his  heart  to  bleed  even  for  the  woes  which  his 
misguided  countrymen  had  brought  upon  themselves,  while  he 
exerted  his  influence  to  mitigate  them ;  and  that  sympathy  which 
to  the  laSt  he  exhibited  for  the  oppressed  and  down-trodden. 
Forbes  was  not  one  who  joined  in  the  popular  hue  and  cry  against 
a. man;  had  he  been  such,  the  influence  which  he  .so  long  possessed 
might  have  been  the  curse  of  Scotland.  Even  when  young  and 
unknown,  we  find  him  on  the  side  of  justice  when  to  take  that  side 
was  not  only  unpopular  but  dangerous.  It  was  when  a  student  in 
Edinburgh,  at  the  age  of  twenty,  that  he  witnessed  the  famous  ti*ial 
of  Greene  and  his  crew  for  piracy.  A  trumped-up  story,  which 
caught  the  popular  fancy  and  roused  the  national  jealousy  against 
England,  had  led  to  these  men  being  tried  and  condemned.  The 
mere  suspicion  that  they  were  not  to  be  executed  filled  the  town 
with  an  uproar — the  Lord  Chancellor  barely  escaped  with  his  life — 
the  Privy  Council  were  compelled  to  order  their  immediate  execu- 
tion. Forbes,  convinced  of  their  innocence,  which  was  afterwards 
fuUy  established,  accompanied  them  to  the  scaffold,  and  himself 
followed  Greene's  remains  to  the  grave. 

This  love  of  fair  play  characterised  him  through  life.  When 
the  Eebellion  of  1716  was  suppressed,  and  the  Government  was 
seeking  by  cruelty  to  strike  awe  into  the  hearts  of  the  defeated 
Jacobites,  we  find  Forbes,  a  young  advocate-depute,  with  a 
character  for    loyalty  already  established,    shrinking    from    the 
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pamful  x^osition  of  a  prosecutor,  and  actually  collecting  money  for 
the  defence  of  such  as  were  to  be  tried  in  England.  "It  is  cer- 
tainly Christian,"  he  writes,  "  and  by  no  means  disloyal,  to  sustain 
them  in  their  indigent  estate  until  they  are  found  guilty."  Against 
the  measures  which  were  then  proposed  by  the  Ministry,  and  which 
would  have  brought  woe  and  mourning  to  nearly  every  Scottish 
family,  we  find  him  making  a  noble  protest  in  a  letter  written  to 
Sir  Robert  Walpole.  In  the  Rebellion  of  1745  Duncan  Forbes,  then 
Lord  President,  was  a  very  active  loyalist.  He  abandoned  the 
securily  of  Edinburgh  in  order  that,  at  his  dastle  of  Culloden,  he 
might  work  in  the  interests  of  the  Government  There — almost  cut 
off  from  the  royal  troops — surroimded  by  rebels,  and  with  difficulties 
of  all  kinds  to  encounter,  he  displayed  wonderful  tact,  and  an 
amount  of  military  skill  which  might  have  filled  with  shame  such 
generals  as  Cope  and  Hawley.  Nor  was  his  assistance  confined  to 
advice  and  directions :  he  was  obliged  to  maintain  out  of  his  private 
purse  the  force  which  he  commanded.  The  Rebellion  ended,  we 
find  Forbes  again  pleading  for  his  unfortunate  countrymen,  and 
bowed  down  with  sorrow  when  he  saw  a  Government  so  deeply  in- 
debted to  him  rewarding  his  services  with  ingratitude  and  deaf  to 
his  entreaties.  One  of  the  common  expressions  by  which  he 
described  the  rebek  was,  "  the  unhappy  gentlemen  in  arms."  The 
rebellion  was  with  him  folly ;  yet,  while  full  of  sympathy  towards 
the  simple-minded  and  misguided  Jacobite,  he  was  roused  to  indig- 
nation by  the  discovery  of  treachery  and  baseness,  such  as  charac- 
terized men  like  Lovat,  who  played  a  double  part,  and  endeavoured 
to  stand  well  at  once  with  King  and  Pretender.  Lovat  was  one  for 
whom,  old  acquaintance  though  he  was,  the  noble-minded  President 
coiild  find  no  excuse.  "  I  am  sorry  to  teU  you,  my  lord,"  he  writes, 
"  that  I  could  sooner  undertake  to  plead  the  cause  of  any  one  of 
those  unhappy  gentlemen,  and  I  could  say  more  in  defence  of  their 
conduct  than  I  could  in  defence  of  your  lordship's." 

That  Scotland  owes  much  to  the  men  who  at  that  time  stood 
forth  in  defence  of  her  rights  and  liberties  we  are  now  rather  apt 
to  forget.  There  was  great  danger  of  Scotland  being  trampled 
upon  by  the  more  powerful  kingdom.  The  good  effects  of  the 
Union  had  not  yet  begun  to  show  themselves.  Our  country  was 
weak  and  poor,  far  behind  in  agriculture  and  manufactures,  yield- 
ing but  a  smaU  return  to  the  Exchequer,  and  exceedingly  trouble- 
some to  govern.  The  Scotch  were  jealous  of  the  English,  dreaded 
English  rule  and  taxes,  and  had  not  yet  ceased  to  mourn  over  the 
old  Estates.  In  the  eyes  of  a  Government  chiefly  composed  of  men 
who  had  never  crossed  the  Border,  Scotland  was  a  terra  incognita, 
inhabited  by  a  poverty-stricken  and  rude  people,  many  of  whom 
were  ever  threatening  rebellion ;  a  people  to  be  snubbed  and  kept 
in  awe  by  stem  discipline.  Now  it  was  the  good  fortune  of  Forbes, 
thorough  Scotchman  as  he  was,  to  secure  for  himself  during  his 
parliamentary  career  the  esteem  of  some  of  the  most  distinguished 
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Englishmen  of  his  day.  And  that  he  was  to  the  end  considered  a 
very  great  authority  upon  Scotch  affairs  is  abundantly  clear. 
When,  after  the  Porteous  riot,  it  was  proposed  by  way  of  punish- 
ment to  treat  Edinburgh  with  great  indignity,  we  find  Forbes,  in 
his  place  in  the  House  of  Commons,  seeking  to  avert  the  blow 
which  was  aimed  at  his  country,  and  which  he,  who  knew  that 
country  so  well,  was  aware  could  only  be  productive  of  mischief. 
Great  credit  seems  due  to  him  also  for  ^s  perseverance  in  promot- 
ing the  manufactures  of  Scotland.  That  his  schemes  may  not  have 
been  wise  is  true ;  but  Scotland  at  the  time  in  which  he  lived  (and 
we  do  not  claim  for  him  a  position  much  in  advance  of  his  age) 
was  not  distinguished  for  its  political  economists.  The  manufac- 
tures he  called  "  his  ain  bairns,"  and  his  reports  to  the  Govern- 
ment show  how  well  he  had  mastered  details  relating  to  them.  He 
was  in  himself  a  Board  of  Trade.  In  his  anxiety  to  promote  the 
commercial  prosperity  of  Scotland  he  was  sometimes  led  into 
apiusing  mistakes.  Even  when  a  judge  we  find  him  endeavouring 
to  enlist  the  Government  in  a  crusade  against  tea — ^a  foreign  luxury 
which  he  feared  was  draining  the  resources  of  the  country.  But  he 
lived  in  a  time  when  minute  regulations  were  constantly  being 
made,  and,  what  would  now  be  considered  unwarrantable  interfer- 
ence on  the  part  of  the  Legislature,  unfortunately  too  common. 
Even  the  foolish  actions  of  his  life  proceeded  from  no  evil  inten- 
tions. We  can  almost  forgive  him  when,  as  Lord  Advocate,  with  a 
high  hand  he  entered  Glasgow  and  arrested  the  provost,  bailies, 
and  dean  of  guild,  who  had  been  neglecting  their  dutiea  It  was 
rarely  that  Duncan  Forbes  exerted  his  great  power  and  influence  in 
a  despotic  manner. 

What  of  Forbes  as  a  lawyer  ?  The  fact  that  he  is  generally 
known  as  a  public  man  may  lead  some  to  suspect  that  as  to  profes- 
sional acquirements  he  does  not  deserve  the  epithet  "  eminent." 

A  lawyer  like  Sir  George  Mackenzie  (who  in  certain  respects 
resembled  him)  he  was  not.  Although  an  author,  he  was  not  a 
legal  author ;  and  but  for  that  public  character  which  he  so  well 
sustained,  Duncan  Forbes  might  have  been  a  mere  name,  like  that 
of  many  another  Lord  Advocate  and  President  Nevertheless 
Forbes  was  an  eminent  lawyer.  At  the  Bar  his  success  was  early 
achieved  and  long  sustained.  He  was  no  sooner  seated  on  the 
Bench  than  he  set  about  the  ungrateful  task  of  reforming  the  many 
abuses'  which  impeded  the  administration  of  justice.  Arrears  of 
business  had  accumulated,  and  Acts  of  Sederunt  were  passed  to 
clear  them  off.  Everything  was  done  to  lessen  the  "  law's  delay." 
To  an  enlightened  man  like  Forbes  it  must  have  been  no  pleasant 
duty  to  preside  over  such  a  Bench  as  that  of  the  Court  of  Session 
then  was.  The  judges  may  have  been  fair  feudal  lawyers,  but  they 
were  men  of  narrow  views,  filled  with  local  prejudices,  exhibiting 
partisanship  in  their  judgments  without  the  slightest  shame,  and 
(judging  from  the  regulation  afterwards  laid  down  by  the  President) 
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rather  disposed  to  neglect  their  work  By  one  of  his  Acts  of 
Sederunt  absent  judges  were  compelled  to  state  "  the  special  cause 
of  avocation  in  writing."  The  whole  machinery  of  the  Court  was 
brought  into  good  working  order  by  him,  and  this  was  followed  by 
excellent  results.  "  I  conceive,"  writes  Lord  Hardwicke  to  Forbes, 
"  great  pleasure  in  the  diflferent  degree  of  weight  and  credit  with 
which  your  decrees  come  now  before  the  House  from  what  they  did 
a  few  years  ago." 

Kilkerran's  reports  contain  the  cases  decided  during  the  period 
over  which  Forbes*  presidency  extended ;  and  Mr.  Hill  Burton  calls 
attention  to  the  large  proportion  of  leading  cases  which  these 
reports  will  be  found  to  contain.  Perhaps  the  most  satisfactory 
testimony  to  Forbes's  judicial  qualifications  which  we  can  produce 
is  that  by  his  contemporary  Elchies,  who,  in  noticing  his  death, 
and  referring  to  the  high  office  which  was  vacant,  says,  "  And  as 
before  his  time  I  never  saw  that  office  supplied  either  with  so  much 
dignity  or  so  much  to  the  satisfaction  of  the  country  as  while  he 
enjoyed  it,  which  was  little  more  than  ten  years,  so  I  do  not  expect 
ever  to  see  it  so  well  supplied  again." 

We  must  now  conclude  with  some  remarks  upon  the  private 
character  of  Duncan  Forbes.  He  seems  to  have  been  a  man  pos- 
sessed of  many  friends,  and  his  circle  of  acquaintance  embraced  a 
great  diversity  of  characters.  He  mingled  in  the  society  of  states- 
men like  WiJpole,  of  such  lawyers  as  Mansfield  and  Hardwicke, 
of  such  literary  men  as  Pope  and  Swift.  He  was  long  the  intimate 
friend  of  that  unworthy  old  chieftain  Lovat,  while  the  notorious 
Colonel  Charteris  bequeathed  to  him  a  legacy  and  the  liferent  of 
his  mansion.  Hospitable,  as  became  a  Highland  chieftain,  he  was 
not  free  from  the  faults  which  characterized  last-century  hospitality. 
Captain  Burt  has  wonderful  tales  about  the  convivialities  at  CuUoden 
House.  But  like  many  a  man  of  that  age,  Forbes,  while  fond  of  his 
claret,  and  perhaps  indulging  to  excess,  never  allowed  pleasure  to 
interfere  with  duty.  It  may  appear  strange  to  some  that  his 
literary  efforts  were  chiefly  of  a  theological  character ;  but  theology 
seems  at  that  time  to  have  had  as  great  an  attraction  for  literary 
laymen  as  at  the  present  day.  In  1735  he  published  a  reply  to 
TindaFs  "  Christianity  as  old  as  the  Creation."  Forbes  was  not  the 
only  eminent  Scottish  lawyer  of  the  eighteenth  century  to  be  found 
on  the  field  as  the  champion  of  orthodoxy. 

Living  in  a  narrow  conventional  age,  upon  which  we  look  back 
with  but  little  sympathy,  as  it  lacks  all  that  renders  the  preceding 
ages  attractive  and  has  little  in  common  with  the  present,  Forbes 
nevertheless  cannot  fail  to  interest  us,  though  neither  a  man  of  the 
highest  order  of  intellect,  nor  standing  prominently  forth  in  advance 
of  his  time.  He  had  a  character  so  many-sided — the  patriot,  the 
statesman,  the  judge — ^interesting  both  as  the  public  man  and  the 
private  citizen,  one  who,  by  a  distinguished  career,  has  done  the 
highest  honour  to  our  professon,  and  set  a  noble  example  to  all  who 
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seek  in  its  pursuit  for  something  higher  than  mere  professional 
success.  For,  although  Scotland  may  boast  of  lawyers  more  learned, 
if  we  were  called  upon  to  point  out  a  specimen  of  that  class  who, 
while  genuine  lawyers,  were  also  eminent  Scotchmen  and  of  whom 
not  only  their  brethren  but  their  countrymen  were  proud,  no  name 
would  more  readily  occur  than  that  of  Duncan  Forbes. 

W.G.  S.  M. 


THE  SOLICITORS  IN  THE  SUPREME  COTJETS  ON  LAW 

COURTS  REFORMS. 

(Concluded,) 

WRITS,  PLEADINGS,  AND  PROCEDURE. 

A  GENERAL  approval  is  given  to  the  recommendations  of  the  Com- 
missioners with  regard  to  summonses,  subject  to  the  qualification 
that  the  Lord  Ordinary  should  have  power  in  more  important  and 
intricate  cases  to  allow  longer  time  for  preparing  defences,  a  very 
proper  suggestion  if  we  could  trust  Lords  Ordinary. 

In  ad(Ution  to  making  the  service  of  summonses  by  sheriff 
officers  instead  of  messengers  the  imiversal  practice,  it  is  proposed, 
quite  properly,  to  allow  service  of  summonses  by  any  qualified  law 
agent  or  his  clerk. 

The  recommendations  9f  the  Commission  that  decrees  in  absence 
on  which  the  defender  is  personally  charged  should  have  the  same 
effect  as  decrees  in  foro,  as  to  arrestment  jurisdictionis  fundandm 
causa}  as  to  the  arrestment  and  dismantling  of  ships,  as  to  service 
by  collectors  of  customs  in  maritime  causes,  as  to  power  to  enlarge 
the  conclusions  of  the  summons,  as  to  pleas  in  law,  as  to  the 
right  to  demand  particulars,  as  to  the  power  to  tender  a  not€  of 
admissions, — ^receive  an  unqualified  approval. 

A  number  of  detailed  recommendations  are  then  quoted  and  con- 
sidered, to  which  the  Committee  give  only  a  qualified  approval  They 
accept  the  proposal  to  introduce  a  notice  to  produce  documents, 
but  think  that  it  should  still  be  competent  to  examine  the  party 
under  a  commission  and  diligence.  We  cannot  help  thinking  that 
the  effect  which  the  Commissioners  propose  to  give  to  the  notice 
to  produce  would  be  attended  with  many  dangers  and  difficulties. 
The  Solicitors  oppose  the  introduction  of  affidavits,  as  suggested  by 
the  Law  Courts  Commissioners,  into  our  practice. 

The  practice  in  proofs,  under  the  Conjugal  Rights  Act  and  the 
Evidence  Act,  is  now  so  important,  that  we  quote  the  observations 
of  the  Commissioners  and  their  endorsation  by  the  Solicitors  in  full. 

^  The  Solicitors  onght  to  observe  that  a  vifforoua  movement  is  now  being  made  in 
England  to  have  this  privilege  of  our  courts  altogether  abolished. 
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"  PROOFS  BEFORE  THE  LORD  ORDINARY. 

" '  Both  the  Conjugal  Eights  Act  and  the  Evidence  Act  require 
that,  in  the  case  of  a  proof  before  the  Lord  Ordinary,  if  the  proof 
te  taken  in  his  own  hand,  it  shall  be  read  over  to  the  witness  by 
the  judge,  and  signed  by  the  witness,  if  he  can  write.  We  think 
this  requirement  unnecessary  and  hurtful,  and  that  the  presiding 
judge  should  be  entitled  to  take  such  notes  as  to  him  shall  appear 
sufficient,  as  in  a  jury  trial  We  also  think  that  the  presiding 
judge  should  not  be  required  to  certify  the  correctness  of  the  short- 
liand  writer's  notes.  We  also  think  that,  in  the  event  of  any  ques- 
tion arising  as  to  there  being  an  error  in  the  short-hand  writer's 
notes  as  to  the  evidence  given  by  any  witness,  the  Court,  or  pre- 
siding judge,  should  have  power  to  satisfy  themselves  as  to  the 
correctness  of  such  notes  by  re-examining  the  witness,  or  otherwise 
as  they  shall  think  right.' 

"  The  Committee  concur  in  the  above  suggestions. 

"  SHORT-HAND  WRITER. 

"'We  think  that  the  short-hand  writer  who  records  the  evidence 
should  in  all  cases  be  appointed  by  the  judge,  and  should  not  be 
named  or  suggested  by  the  parties.  We  also  think  that  he  should 
in  all  cases  be  required  to  certify  the  correctness  of  his  notes  of  the 
evidence.'  • 

"The  Committee  concur  in  this  suggestion,  and  they  .would  further 
recommend  that  the  short-hand  writer  should  be  an  official  of  the 
Court." 

We  believe  that  there  is  now  an  almost  universal  agreement  in 
the  profession  as  to  the  success  of  the  system  of  taking  proofs  by 
short-hand,  and  a  feeling  that  the  only  improvements  now  needed 
are  the  recognition  of  the  short-hand  writer  as  an  official  of  the 
Court,  with  an  adequate  salary.  The  House  of  Lords  has  already 
such  an  official  with  a  salary,  and  there  is  no  reason  why  the  Court 
of  Session  should  not 

The  Solicitors  concur  with  the  Commissioners  in  the  proposal  to 
prepare  for  the  ultimate  abolition  of  civil  jury  trials  by  leaving  it 
to  the  parties,  and  if  they  do  not  agree,  to  the  judge,  to  fix  in  all 
cases  the  mode  of  trial. 

The  remainder  of  this  part  of  the  report  is  little  else  than  a 
series  of  quotations,  with  marks  of  approbation,  of  the  recommenda- 
tions of  the  Law  Courts  Commissioners  anent  reclaiming  days,  the 
power  to  take  causes  to  the  Inner  House  de  piano,  extracts,  peti- 
tions, actions  for  choosing  curators,  investments  by  factors  and 
curators,  and  the  Accountant  of  Court. 

The  Committee  then  proceed  to  make  further  suggestions  with 
regard  to  procedure  and  pleadings.  The  majority  recommend  the 
society  to  adopt  a  resolution  in  favour  of  the  abolition  of  the  use 
of  the  signet  in  Court  of  Session  writs,  and  the  abolition  of  the 
Signet  Office. 

VOL,  XVn.  NO.  CXCVI. — ^APRIL  1873.  •    o 
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We  aie  rather  sorry  that  the  Solicitors  do  not  see  their  way  to 
recommend  the  total  abolition  of  fee-fund  dues  in  the  Court  of 
Session.  They  are  of  opinion,  however,  that  they  should  be  re- 
adjusted, and  should  be  exacted  only  on  the  leading  steps  of 
process,  and  according  to  a  uniform  scale.  They*  propose  to  apply 
them  only  to  initial  writs,  writs  in  reply,  accounts  of  expenses,  and 
extracts  of  decrees.  But  they  add,  "In  the  event,  however,  of 
short-hand  writers  being  appointed  83  court  officials,  and  paid  by 
salary,  it  would  be  reasonable  that  fee-fund  dues  should  be  paid  on 
the  proof,  so  as  to  provide  to  some  extent  for  the  increased  expenses 
incurred  by  the  new  appointments.  The  Committee  are  of  opinion 
that  the  amount  to  be  paid  on  such  proofs  should  be  regulated  by 
the  number  of  days  the  proof  lasts.  A  sum  of  20s.  each  day  or 
part  of  a  day  would  not  be  an  excessive  charge.  With  regard  to 
fee-fund  dues  on  accounts  of  expenses,  the  Committee  would 
suggest  that  the  rate  should  be  fixed  at  5s.  for  each  £100  or  part 
of  £100  on  the  amount  of  the  account  With  regard  to  extracts, 
they  are  of  opinion  that  a  uniform  fee-fund  charge  should  apply  to 
aU  extracts,  whether  in  foro  or  in  absence,  and  whether  decrees  of 
valuation  or  of  locality,  and  that  the  fee  should  not  exceed  10a. 
The  fee-fund  dues  of  £2  now  payable  on  a  certified  copy  of  the 
proceedings  in  an  appeal  to  the  House  of  Lords,  should,  in  the 
opinion  of  the  Committee,  be  reduced  by  one-half.  From  the  views 
now  expressed,  it  will  be  seen  that  the  Committee  contemplate  the 
abolition  of  fee-fund  dues  now  chargeable  on  all  other  writs  or  steps 
in  Court  of  Session  or  Teind  Court  proceedings,  such  as  bonds  of 
caution,  minutes,  inventories,  etc. ;  and  they  would  further  suggest, 
that  the  dues  ought  to  be  paid  by  adhesive  stamps  only." 

The  majority  of  the  Committee  recommend  that  the  minimum 
sum  for  which  action  can  be  raised  in  the  Court  of  Session  should 
be  raised  to  £50,  a  minority  proposing  to  raise  it  to  £100.  They 
propose  to  make  the  Sheriff's  judgment  final  in  cases  under  that 
value.  But  they  do  not  make  any  recommendation  in  favour  of 
giving  power  in  all  cases,  where  the  decisions  of  inferior  judges  are 
final,  to  state  to  be  necessary  a  case  on  points  of  law.  This  is  so 
generally  held  that  the  absence  of  a  distinct  recommendation  to  that 
effect  is  probably  a  mere  oversight. 

TEIND  COURT. 

In  common  with  all  other  law  reformers,  the  report  suggests  the 
abolition  of  the  Teind  Court,  and  the  merging  of  its  functions  in 
those  of  the  Court  of  Session,  with  an  assimilation  of  the  procedure 
to  that  of  the  latter  Court  It  is  added,  "  Some  members  of  the 
Committee  are  of  opinion  that  states  of  teinds  should  be  prepared 
by  competent  clerks  in  the  Teind  Office.  They  think  that,  under 
the  present  system  of  employing  a  common  agent,  states  of  teinds 
are  not  imfrequently  needlessly  elaborate  in  their  details,  occasion- 
ing an  imnecessary  amount  of  expense.    For  the  most  part,  the 
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only  useful  portion  of  a  state  of  teinds  is  the  statement  of  the  free 
teind  taken  from  the  previous  process,  with  the  amount  of  augmen- 
tation last  awarded  deducted.  The  information  for  making  that 
statement  is  obtained  at  the  Teind  Office,  and  could  as  easily  be 
obtained  by  a  clerk  employed  there  as  by  an  agent  appointed  under 
the  present  system.  There  is  hardly  any  case  where  such  a  state- 
ment of  the  free  teind  would  not  amply  suffice  for  all  the  purposes 
of  a  locality,  but  in  too  many  instances  voluminous  documents  are 
lodged  containing  disquisitions  on  the  law  of  teinds,  and  it  not 
unfrequently  happens  that  these  documents  turn  out  to  be  whoUy 
useless  for  the  purpose  they  have  been  prepared  to  serve.  The 
Committee  further  think  that  a  good  deal  of  litigation  might  be 
avoided  by  adopting  this  suggestion.  A  majority  of  the  Committee 
are  of  opinion  that  the  state  of  teinds,  as  hitherto,  ought  to  be 
prepared  by  a  common  agent.  But  the  Committee  suggest  that  the 
common  agent  should  not  in  any  case  be  a  party  to  any  question 
which  may  arise  in  the  course  of  the  locality  without  authority 
from  the  heritors,  but  that  any  such  question  should  be  reported 
by  him  either  in  his  state  of  teinds  or  by  a  note  lodged  in  process, 
and  the  parties  whom  it  concerns  may  or  may  not,  as  they  may  be 
advised,  contest  the  point  so  raised. 

**  The  Committee  unanimously  approve  of  the  suggestions  made 
by  the  Commissioners  for  the  conduct  of  the  Teind  Office.  Every 
one  at  all  familiar  with  the  working  of  that  office  is  aware  of  its 
unsatisfactory  nature.  The  work  is  cumbrous,  and  the  staff  is  not 
sufficiently  numerous.  The  Committee  would  therefore  suggest, 
that,  as  a  tentative  remedy,  a  competent  stafT  of  clerks  should  be 
immediately  appointed  to  work  up  the  arrears  of  the  Teind  Office, 
especially  in  the  department  where  the  schemes  of  localities  are 
prepared." 

Why  do  not  the  Committee  notice  the  culpable-  neglect  of  the 
Government  to  appoint  a  depute  teind  clerk,  to  which  we  formerly 
called  attention?  There  is  now,  we  imderstand,  no  probability  of  a 
general  Act  anent  the  judicial  establishments  this  year;  and  even 
if  there  were  it  would  be  no  excuse  for  increasing  the  accumulation 
of  arrears  of  work  that  must  be  done  at  some  time. 

SHERIFF  COURTS. 

The  following  is  the  only  important  paragraph  in  the  brief  notice 
of  the  Sheriff  Courts : — 

"The  Committee  gather  from  the  evidence  that  one  of  the  objec- 
tions niged  against  an  appeal  from  the  Sheriff-substitute  to  the 
Court  of  Session  is  the  expense  of  such  an  appeal,  contrasted  with 
the  comparatively  insignificant  expense  of  an  appeal  to  the  Sheriff- 
principaL  They  think  that  a  system  might  be  devised  whereby 
appeals  from  the  Sheriff  to  the  Court  of  Session  might  be  more 
cheaply  conducted.    This  might  be  accomplished  by  limiting  the 
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number  of  counsel  to  one  on  each  side,  and  modifying  the  fee  to  be 
paid  to  counsel  and  agent  according  to  a  scale." 

We  concur  in  this  proposal,  although  it  must  be  admitted  that 
the  system  of  tariffing  fees  must  lead,  in  many  cases,  to  hardship. 
The  advantages,  however,  would,  we  think,  counterbalance  the 
evils  to  which  it  must  lead. 
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The  remark  of  the  philosophic  Eoman,  "  Comiptissima  respubUca 
plurimae  leges,"  denotes  the  mutual  working  of  two  influences.  It 
indicates,  on  the  one  hand,  the  tendency  of  internal  corruption, 
which  breeds  swarms  of  idlers,  studious  of  new  things,  to  multiply 
laws  until  they  fill  the  porches  or  the  statute-books  in  which  they 
are  inscribed.  Whereas,  said  another,  "  those  states  are  well  ordered 
where  the  citizens  carry  about  the  laws  inscribed  in  their  hearts." 
(Isocr.  Are&p.  p.  292.)  On  the  other  hand,  the  aphorism  may  be 
taken  as  declaring,  with  Plato  (ap.  Strab.),  the  effect  of  multiplicity  of 
laws  to  be  lawsuits  and  corruption  of  manners,  just  as  diseases  abound 
where  physicians  are  numerous.  Hence,  from  the  time  of  Adam, 
it  has  been  the  desire  of  every  people,  as  it  advanced  in  civilization, 
to  have  one  simple  rule  of  right,  that  the  virtuous  citizen  might 
clearly  know  his  rights  and  be  able  to  vindicate  them ;  that  the 
vicious  might  have  a  plain  and  ever-present  warning,  and  prompt 
retribution  if  he  neglected  it.  And  it  has  been  the  peculiar  glory 
of  great  monarchs  to  leave  their  subjects  in  possession  of  laws 
better  and  better  known  than  they  enjoyed  before.  The  Code  of 
Justinian  is  to  this  day  a  text-book  in  every  law  school  of  Europe, 
and  has  exercised  a  more  powerful  influence  on  modem  civilization 
than  almost  any  other  human  work.  And  the  blessings  conferred 
on  their  subjects  by  Napoleon  the  Great,  Catharine  of  Russia, 
Frederick  of  Prussia,  and  other  kings  and  princes  of  Europe, 
through  the  introduction  of  new  codes  or  liberal  plans  of  law 
reform,  will  be  remembered  with  gratitude  when  all  their  conquests 
and  material  grandeur  are  forgotten. 

The  need  of  a  compact  system  of  Statute  law  was  early  felt  in 
England.  Eeformation  in  religion  hardly  preceded  the  sense  of 
the  necessity  of  a  reformation  in  law.  We  find  the  following 
words  in  the  Eemains  of  Kinpf  Edward  VI. :  "  I  would  wish  when 
time  shall  serve,  that  the  superfluous  and  tedious  statutes  were 
brought  into  one  sum  together,  and  made  more  plain  and  short,  to 
the  intent  that  men  might  better  understand  them,  which  thing 
shall  much  help  to  advance  the  profit  of  the  commonwealth." 
Lord  Coke  represents  many  Statutes  in  his  time  as  antiquated,  and 
as  snares  to  entangle  the  subject  withaL  He  proposed  their 
revision,  and  that  "  one  plain  and  perspicuous  law  should  be  made, 
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that  every  subject  might  know  what  Acts  were  in  force,  and  what 
repealed,  in  part  or  in  whole,  and  clearly  see  how  to  obey  them." 
Lord  Bacon,  too,  treats  of  the  subject  with  great  skill  and  felicity 
in  his  proposal  for  amending  the  laws  of  England,  and  his  offer  to 
the  King  of  a  Digest.  Before  this  Sir  Nicholas  Bacon,  the  Lord 
Keeper,  had  drawn  up  a  plan  for  "  reducing,  ordering,  and  printing 
the  Statutes  of  the  realm ; "  and  during  the  reign  of  Elizabeth  the 
subject  had  often  been  under  consideration.  King  James  I. 
recommended  the  matter  to  Parliament,  and  spoke  as  wisely  about 
it  as  the  Hebrew  Solomon  himself  could  have  done.  During  the 
Protectorate  three  successive  committees,  in  which  are  found  the 
names  of  Cromwell  and  Hale,  were  appointed  for  the  arrangement 
and  consolidation  of  the  statute  law.  But  the  imdertaking  was 
probably  frustrated  by  the  opposition  of  the  lawyers,  at  that  time 
averse  to  such  a  project,  because,  most  of  them  being  secret  partizans 
of  the  Stuarts,  they  thought,  as  Napoleon  very  shrewdly  thought 
150  years  later,  that  nothing  would  be  more  likely  to  reconcile  the 
nation  to  a  new  regime,  and  make  a  restoration  impossible,  than 
a  complete  revision  of  the  old  laws.  After  the  Restoration  a  Com- 
mittee of  the  House  of  Commons  was  appointed  on  the  subject, 
including  Finch,  afterwards  Lord-Keeper,  Mr.  Serjeant  Maynard, 
and  Mr.  Prynne.  But  they  too  left  the  work  unbegun.  No  further 
notice  is  found  of  the  subject,  except  reports  to  the  House  of  Lords 
in  1796  and  1803,  till  in  1816  that  House  came  to  two  resolutions 
declaring  the  expediency  of  arranging  the  Statute-Book  under 
ilistinct  heads,  and  that  a  person  learned  in  the  law,  with  clerks, 
&c.,  should  be  appointed  for  the  purpose ;  and  the  Commons  con- 
curred. Even  Lord  Eldon  approved  of  the  proposed  measure. 
The  evil  was  universally  admitted,  but  still  no  remedy  was  applied. 
But,  said  Dr.  Edward  Young — 

"  To  know  ourselyes  diseased  is  half  our  core." 

And  the  beginning  of  improvement  was  not  far  distant.  The 
writings  of  various  liberal  philosophers  of  our  own  and  of  foreign 
countries,  and  among  others  those  of  Jeremy  Bentham,^had  already 
exercised  a  large  influence  on  a  small  band  of  powerfid  minds, 
some  of  which  were  to  lead  the  battle  of  law  reform.  Un- 
practical and  unwieldy  as  Bentham's  writings  are,  Eomilly  and 
Brougham  were  the  first  to  acknowledge  their  importance  and 
own  the  aged  recluse  as  a  worthy  teacher.  And  hardly  an  impor- 
tant innovation  has  been  made  in  British  law  during  this  century 
that  was  not  first  agitated  by  Bentham.  It  was  painful  to  see  a 
philosopher  of  such  extraordinary  talents  and  such  large  benevo- 
lence deprived  for  a  long  time  of  the  fame  and  the  gratitude  he 
deserved.  But  even  his  most  admiring  scholars  are  forced  to  admit 
that  his  style  is  the  driest  and  the  most  intricate  that  man  ever 
wrote,  and  that  his  arrogance  and  exaggerations  are  unmatched 
in  the  pages  of  any  respectable  author.     His  suggestions  have 


190  ON  CODIFICATION. 

been  adopted  only  through  the  exertions  of  more  practical  reformers 
than  himself  and  his  immediate  pupils. 

If,  apart  from  those  defects  of  manner  already  mentioned,  we 
then  seek  for  a  reason  for  Bentham's  failure,  since  he  did  fail,  in 
what  he  himseK  regarded  as  the  end  of  his  labours,  we  shall  find  it 
in  the  fact  that  he  was  more  skilful  in  laying  down  general  rules 
for  the  determination  of  rights  and  the  punishment  of  crimes,  than 
in  adapting  these  rules  to  the  wants  and  circumstances  of  particidar 
countries  and  times.  Perhaps,  however,  this  defect,  which  caused 
his  failure  in  what  he  wished  for  himself,  may  have  made  his 
works  more  suggestive  to  the  general  legislator ;  and  along  with  the 
labours  of  M.  Dumont,  may  have  procured  for  them  much  of  that 
acceptance  abroad  which,  during  hia  life,  might  have  consoled  him 
in  part  for  the  neglect  of  his  countrymen.  For  they  furnish  us  with 
an  ideal  legislation,  fit  for  a  Utopia  it  may  be  or  an  Atlantis,  but 
not  to  be  at  present  adopted  by  any  nation ;  an  unattained  per- 
fection to  which  human  laws  have  ever  a  tendency  to  approximate, 
and  to  which  it  is  the  business  of  the  lawgivers  to  facilitate  their 
progress.  They  set  up  an  imaginary  limit  to  the  progressive  im- 
provement of  legislation,  and  in  the  meantime  are  a  standard 
by  which  to  estimate  the  excellence  of  particular  institutions. 
(Joethe  represents  the  poet  as  wishing  that  the  wreath  about  to  be 
placed  on  his  head  might  be  lifted  on  high,  and  ever  soar  higher  and 
higher,  and  beyond  his  reach,  that  his  life  might  be  an  everlasting 
pilgrimage  towards  it;  thus  teaching  that  life  (and  if  life  then 
liistory  at  large)  is  a  great  striving  after  objects  beyond  our  grasp, 
not,  in  the  view  of  a  higher  philosophy  for  the  sake  of  these  objects 
themselves,  but  for  the  lessons  learned  in  the  strife.  The  idea  faUs 
short  of  the  truth  as  it  appears  to  the  philosophic  man  of  the 
world,  who  perceives  that  the  strife  is  not  barren,  for  it  always 
procures  some  worldly  advantage,  inferior  indeed  to  that  aspired 
after,  but  still  good  in  itself,  and  worth  the  struggle  it  has  cost 

But  to  return.  The  achievements  of  Lord  Brougham  and  other 
law  reformers  have  changed  the  face  of  English  law  since  Bentham 
drew  up  his  plans  and  his  codes  and  Romilly  wrote  his  article  in 
the  Edinburgh  Review,  An  infinity  of  obsolete  Statutes  has  been 
repealed,  and  considerable  progress  has  been  made  in  the  work  of 
consolidation — ^for  we  are  apt  to  forget  that  a  complete  criminal 
digest  for  Edgland  has  been  drawn  up ;  but  in  the  way  of  general 
codification  nearly  aU  yet  remains  to  be  done. 

It  would  be  a  fatal  mistake  to  suppose  the  first  step  towards  the 
possession  of  a  code  to  be  the  utter  abolition  of  all  existing  law. 
On  the  contrary,  codification,  rightly  imderstood,  is  the  arrangement 
of  materials  which  are  at  hand,  with  the  elimination  of  all  that  is 
superfluous  or  injurious ;  and  this  tmder  every  possible  guarantee 
for  the  faithful  and  accurate  execution  of  the  work.  The  most 
earnest  advocates  of  codification  have  also,  very  naturally,  been 
the  keenest  assailants  of  abuses  in  the  actual  law,  and  often,  no 
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doubt,  have  carried  their  demands  for  change  beyond  the  limits  of 
moderation.  But  even  they  have  always  admitted  the  necessity  of 
leaving  the  matter  of  the  existing  law  in  the  main  unchanged.  All 
they  ask  for  is  an  improved  form.  An  objection  to  codification, 
urged  chiefly  by  German  writers,  in  pointing  out  certain  defects  in 
the  Prussian  code  is,  that  while  the  purpose  in  that  code  was  not 
to  change  the  existing  matter  of  the  law,  but  to  give  it  an  improved 
form,  it  yet  belongs  to  the  nature  of  every  legal  theory  (and  that 
a  code  must  be  constructed  according  to  certain  theoretical  prin- 
ciples must  be  assumed)  that  the  legislator  is  sometimes  carried 
beyond  the  end  he  has  in  view,  and  arrives  at  results  which 
were  not  at  first  contemplated,  and  which,  if  they  had  been 
foreseen,  would  have  thrown  suspicion  on  the  whole  enterprise. 
This  danger  was  pointed  out  by  the  Eoman  jurists.  "Eegula 
est,"  says  Paullus,  "  quae  rem  quae  est  breviter  enarrat.  Non 
ut  ex  r^ula  jus  sumatur,  sed  ut  ex  jure  quod  est  regula  fiat, 
quae  simul  cum  in  aliquo  vitiata  est  perdit  officium  suum."  A 
caution  against  sacrificing  any  well-founded  concrete  decision  to 
the  love  of  theory;  against  unconditional  surrender  to  general 
formulas  constructed  so  as  to  include  a  multitude  of  particulars, 
which  are  somewhat  apt  to  lead  to  neglect  of  well-established 
exceptions,  and  to  be  regarded  as  foundations  of  the  law,  instead  of 
mere  attempts  to  concentrate  its  essence.  It  is  this  reaction  of 
form  upon  matter  which  has  been  urged  against  all  systematic 
arrangement  of  the  law.  The  adoption  of  one  fixed  rule  is  apt,  it 
is  said,  to  cause  many  well-founded  particular  decisions  to  be  over- 
looked. It  for  ever  fixes  as  law  the  present  product  of  scientific 
observation,  and  thus  prevents  the  rule  so  determined  from  being 
purified  and  expanded  by  future  inductions.  This  objection  again 
proceeds  on  a  misapprehension  of  the  true  scope  of  the  project,  by 
assuming  that  the  codifiers  are  adherents  in  respect  of  the  proposed 
code  of  the  untenable  doctrine  of  finality.  No  modern  law  reformer 
would  dare  with  Justinian  to  prevent  the  growth  of  a  juristic 
literature,  and  consequently  of  aU  discussion  on  legal  subjects,  by 
prohibiting  imder  severe  penalties  all  reports  of  decided  cases,  and 
everything  of  the  nature  of  a  commentary.  Nor  would  such  a 
measure  be  possible  in  a  country  where  the  deliberations  of  Parlia- 
ment are  so  unshackled,  and  their  discussions  carried  on  with  such 
unweaiying  zeal  as  in  ours.  The  faults  of  the  Prussian  code,  as 
pointed  out  by  its  earlier  critics,  may  be  traced,  by  a  connection  too 
long  to  be  here  foUowed  out  in  detail,  to  two  causes ;  first  the  abso- 
lute separation  which  the  new  Statue  book  made  between  itself  and 
what  was  to  follow  on  it  and  all  that  had  gone  before.  All  prior 
jurisprudence,  both  theoretical  and  practical,  was  so  vicious,  that  it 
was  desired  absolutely  to  annihilate  it,  and  substitute  a  new  system 
of  things.  The  second  cause  is  the  want  of  the  new  l^gal  literature 
which  was  expected  to  arise  in  place  of  the  old — ^but  when  the  de- 
cayed tree  was  rooted  out,  it  was  not  to  be  expected  that  a  y6ung 
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and  healthy  plant  should  at  once  spring  up  in  its  placa  The  want 
is  only  now,  at  a  distance  of  more  than  half  a  century  from  the 
promulgation  of  the  statute  book,  being  supplied. 

The  example  of  France,  which  has  escaped  these  evils,  is  a  sufficient 
refutation  of  the  objections  to  the^  general  plans  that  have  been 
founded  on  them.  The  state  of  legal  practice  there  was  higher  in 
last  centuiy  than  in  Germany.  The  splendour  and  comparative  inde- 
pendence of  the  Parliament  had  a  powerful  influence  in  elevat- 
ing the  intellectual  cultivation  of  the  legal  profession,  and  secured 
for  it  a  greater  degree  of  consideration ;  accordingly,  when  a  new 
code  was  to  be  formed,  it  was  not  sought,  as  in  Prussia,  to  destroy 
the  jurisprudence  which  had  spnmg  up  in  the  midst  of  this  learned 
and  respected  class,  but  its  continuance  was  reckoned  a  matter  of 
course,  and  even  many  important  branches  of  the  law  were  in  this 
view  greatly  abridged  in  the  code.  Although  the  very  recent  juri- 
dical literature  of  France  cannot  be  regarded  as  either  brilliant  or 
profound,  the  result  during  the  first  generation  after  the  code  was 
what  was  expected.  "The  recent  legal  literatui-e,"  said  a  distin- 
guished writer,  "  stands  in  such  uninterrupted  connection  with  the 
older,  that  it  could  hardly  be  supposed  that  there  lay  between  them 
so  important  a  fact  as  the  appearance  of  a  code.  Nay,  there  is  per- 
haps no  portion  of  public  life  in  France  which  has  been  so  little 
shaken  to  its  base  and  changed  by  the  Eevolution,  as  the  practice 
of  its  municipal  law."  Pothier  is  no  more  obsolete  in  the  tribunals 
of  France  than  Stair,  Coke  and  Hardwicke  in  the  Courts  of  Edin- 
burgh and  Westminster. 

A  great  portion  of  the  work  we  seek  for  our  own  country  has 
been  actually  performed  in  various  of  the  United  States  of 
America,  where  all  the  objections,  founded  on  the  diflScidties  of 
procuring  the  acceptance  of  a  new  system  by  a  free  nation  were 
no  doubt  felt  even  more  strongly  than  in  Britain.  In  New  York, 
Massachusetts,  and  other  States,  the  whole  statute  law  has  been 
revised  and  consolidated — in  some  instances  more  than  onca  This 
example  applies,  no  doubt,  only  to  one  half,  and  that  the  easiest  of 
the  work  of  the  codifier.  But  if  the  difficulty  of  consolidating  the 
statute  law  is,  as  we  admit,  less  than  that  of  constructing  a  code  of 
the  common  law,  on  the  other  hand  it  can  be  shown  that  the  need 
of  a  distinct  and  consistent  digest^of  the  common  law  is  much 
more  urgent  The  difficulty  is  greater,  but  the  exigency  is  more 
pressing ;  and  history  teaches  that  in  questions  of  reform  impos- 
sibilities vanish  and  difficulties  diminish,  or  are  overcome  in  the 
inverse  ratio  of  the  growth  of  a  want.  A  crisis  comes  when  the 
energy  of  the  need  becomes  more  powerful  than  the  forces  of 
resistance,  and  the  long-mooted  reform  is  achieved.  Here^  the 
consolidation  of  statute  law  in  a  free  country  is  proved  by  example 
to  be  possibla  The  time  will  come  when  the  greater  difficulty  of 
digesting  the  common  law  will  give  way  to  the  stronger  feeling  of 
its  necessity. 
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And  this  brings  ns  to  consider  an  objection  to  the  digesting  of 
the  "  unwritten,"  which  is  not  alleged  in  regard  to  the  "  written  "  law. 
It  is  said  it  is  dangerous,  and  therefore  unadvisable,  to  attempt  to 
digest  the  common  law,  because  its  provisions  are  indefinite  and 
now  here  distinctly  laid  down.  "  Were  it  true,"  says  Lord  Brougham, 
'*  that  such  is  the  condition  of  the  common  law,  it  would  be  hard  to 
imagine  a  more  powerful  reason  for  defining  and  declaring  its  prin- 
ciples by  positive  enactment."  "  To  hang  up  the  laws,"  says  Hegel, 
"  like  the  tyrant  Dionysius,  so  high  that  no  citizen  can  read  them 
or  to  leave  them  buried  in  the  extensive  apparatus  of  learned 
books,  collections  of  decisions,  uncertain  or  contradictory  judg- 
ments, opinions,  customs,  so  that  tlie  knowledge  of  them  is  attain- 
able only  by  those  who  have  been  trained  for  the  purpose,  is  equal 
injustice.  The  law  concerns  freedom,  the  noblest  and  holiest 
portion  of  man's  nature,  and,  so  far  as  it  binds  him,  he  must  know 
it." 

The  very  theory  of  the  common  law,  which  is  urged  as  one  of  its 
advantages,  and  as  an  argument  against  its  being  reduced  to  any 
definite  and  complete  shape,  is  a  strong  reason,  as  shown  over 
and  over  again  by  Benthani,  Eomilly,  Brougham,  and  numberless 
others,  for  immediately  carrying  into  execution  that  very  project. 
That  theory  is,  that  the  common  law  is  complete  in  itself,  that  as 
being  the  perfection  of  reason  it  fully  provides  for  every  case  that 
can  arise,  which  does  not  faU  under  any  positive  enactment.  It  is 
embodied  in  decisions,  which  declare  it,  but  in  theory  do  not  create 
it;  for  its  existence,  in  a  latent  state,  is  anterior  to  all  decisions, 
and  coeval,  it  is  to  be  presumed,  with  the  existence  of  reason  itself 
This  law,  therefore,  is  practically  unknown  until  some  decision 
brings  it  to  light,  and  every  decision  therefore,  even  in  theory,  is  an 
it  past  facto  law  and  liable  to  all  the  objections  that  can  be 
raised  against  retrospective  enactments  ;  for  the  theory  of  its 
previous  existence  can  only  be  regarded  as  a  romance  of  the  forum. 
In  name  the  process  of  deciding  on  an  undetermined  case  differs 
from  making  laws,  but  sometimes  only  in  name.  Whatever  the 
the  origin  of  the  gap  in  the  fabric  of  the  common  law,  whether 
caused  by  the  ravages  of  time  (a  fiction  exclusively  maintained  by 
some  writers)  or  left  by  the  original  architects,  it  is  filled  up  always 
by  the  process  described  by  Paley  as  a  competition  of  opposite 
analogies  (Paley,  Mor,  PhiL  ii.  259).  The  only  way  of  discover- 
ing what  this  mysterious  law  may  be,  which,  though  unknown,  is 
binding  on  all  men,  is  conjecture,  and  conjectures  formed  on  these 
analogies — the  best  supported  of  which,  in  the  words  of  Eomilly, 
is  that  which  generally  prevails.  Tt  is  acknowledged  from  that 
moment  as  the  law  of  the  land,  and  as  a  point  from  which  other 
analogies  may  in  future  be  drawn. 

This  sketch  of  the  manufacture  of  the  common  law  by  the 
judges  is  a  sufficient  refutation  of  the  argument  that  its  codification 
would  hinder    its  adaptation  to  circumstances    by  the  judges. 
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Surreptitioua  legislation  by  judges  is  utterly  incompatible  with 
all  approximation  to  a  perfect  legislation;  for  being  employed  in  the 
work  of  applying  not  of  making  the  laws,  these  masked  and  irre- 
sponsible lawgivers  are  precluded  from  giving  weight  to  any  of  the 
considerations  which  ought  to  guide  the  conduct  of  those  who  are 
openly  engaged  in  the  work.  They  are  bound  according  to  our 
modem  notions,  still  more  rigidly  than  in  former  times,  to  lay  aside 
all  regard  to  public  good  as  a  general*  principle,  and  to  the  wants, 
habits,  and  circumstances  of  the  time.  Their  business  is  to  find 
what  is  most  in  harmony  with  existing  institutes,  originating 
perhaps  in  a  remote  antiquity,  which  in  respect  of  the  matters  in 
hand  may  have  diflFered  toto  ccdo  from  the  present.  They  proceed 
entirely  on  technical  reasons.  And,  after  all,  their  decisions  are  not 
binding,  but  only  possess  a  certain  authority  as  precedents,  and 
approach,  in  some  cases  nearer,  in  some  stand  further  removed, 
from  being  imperative  rules.  The  law  they  lay  down  is  therefore 
not  only  ex  post  fadOy  but  when  it  has  been  delivered,  it  is  not 
always  certain  whether  it  will  be  applied  in  succeeding  cases  or 
not  "  Those  who  know  it  well,"  says  a  foreign  philosopher  (Hegel, 
Naturrecht,  s.  211),  speaking  of  the  English  common  law,  and 
evidently  referring  to  Sir  S.  EomiUy's  famous  article,  "  remark  in 
particular  the  circumstance  that,  as  this  unwritten  law  is  contained 
in  the  decisions  of  courts  and  judges,  these  judges  are  a  constant 
succession  of  legislators ;  that,  on  the  one  hand,  they  are  referred  to 
the  authority  of  their  predecessors,  whose  whole  function  it  was 
to  utter  the  unwritten  law,  and,  on  the  other  hand,  they  are  pointed 
away  from  it,  seeing  that  they  themselves  possess  the  unwritten 
law  within  themselves,  and  hence  have  the  right  to  determine  as  to 
prior  decisions,  whether  or  not  they  are  conformable  to  that  law." 
Against  a  similar  confusion,  proceeding  from  the  conflicting  opinions 
of  the  great  jurists  of  Eome,  the  Emperor  Valentinian  III.  provided 
by  the  sensible  expedient,  known  as  the  law  of  citations,  which  estab- 
lished a  college  of  jurists,  deciding  by  majorities,  and  having  a 
president  with  superior  authority.  It  thus  appears  that  almost 
every  objection  urged  to  a  code  either  is  itself  in  another  point  of 
view,  or  on  close  examination  suggests,  an  argument  in  its  favour. 

The  only  one  which  remains  to  be  noticed  is  that  which  is  urged 
against  e4y  scheme  of  improvement.-namely,  that  the  wished- 
for  reform  is  still  far  from  perfection,  that  perfection  can  never  be 
attained,  and  that  therefore  it  is  best  to  stand  by  tlie  maxim  ''Quieta 
non  movere."  The  present  state  of  things  is  at  least,  if  not  good,  yet 
a  consistent  whole :  "  Quse  usu  obtinuere,"  said  Lord  Bacon, "  si  non 
bona,  at  saltem  apta  inter  se  sunt."  To  demand  of  a  code  that  it 
shall  be  absolute  and  complete,  capable  of  no  further  amelioration, 
and,  since  such  a  digest  cannot  in  the  nature  of  things  be  made,  to 
forbid  the  adoption  of  anything  imperfect,  that  is  to  say  of  any- 
thing real  and  actual,  rests  on  a  misconception  of  the  nature  of  all 
finite  things,  in  which  so  called  perfection  is  only  a  continual 
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approximation  (Hegel's  "  das  Perennirung  der  Annaherung.").  "  Le 
plus  grand  ennemi  du  bien  c'est  le  meilleur/'  is  the  expression 
of  the  really  sound  practical  understanding  as  opposed  to  barren 
speculation. 

We  have  not  entered  at  present  on  any  discussion  of  the  present 
condition  of  the  question  of  codification.  There  will  be  ample  time 
to  deal  with  that  subject  in  future  papers.  We  have  rather  sought 
to  lay  before  our  readers  some  of  the  more  general  considerations 
concerning  it.  In  an  early  paper  a  well-infoimed  contributor  pro- 
poses to  give  a  brief  historical  account  of  the  German  codes ;  and 
it  is  possible  that  we  may  in  a  third  propound  some  views  as  to 
codification  in  Scotland. 

We  ought  not,  however,  to  leave  the  subject  without  calling 
attention  to  the  edition  of  the  Indian  Evidence  Act  1872,  by 
Mr.  Fitzjames  Stephen,  the  draughtsman  of  the  Act.^  In  it 
our  readers  will  find  convincing  proof  that  a  very  extensive  and 
intricate  branch  of  the  law,  as  it  now  exists  in  printed  books,  may 
be  reduced  for  all  practical  purposes  to  very  manageable  dimensions 
and  very  distinct  propositions.  We  are  not  prepared  to  admit  that 
Mr.  Stephen's  "  Introduction  on  the  Principles  of  Judicial  Evidence" 
is  of  much  value  to  any  but  tyros  in  juridical  studies.  For  these, 
indeed,  it  presents  the  outline  of  the  subject  with  extreme  per- 
spicuity and  directness.  But  the  riper  lawyer  will  turn  with  more 
zest  to  the  actual  clauses  of  the  new  Indian  Code  of  Evidence.  He 
will  not  find  mxich  there  to  startle  or  perplex  him,  nor  will  he  be 
quite  satisfied  that  every  question  that  may  be  encountered  in 
ordinary  practice  will  find  a  solution ;  but  he  will  gain  a  clearer 
apprehension  than  he  probably  possessed  before  of  the  main 
principles  of  judicial  evidence,  their  rationale  and  applications,  and 
in  not  a  few  cases  of  difficulty  he  will  be  aided  in  arriving  at  a 
solution.  So  much  we  say  with  regard  to  Mr.  Stephen's  book, 
expecting  to  deal  more  fully  with  it  in  future  papers. 


A  Treatise  on  the  Law  of  Damages ;  comprising  their  ifeasure,  the 
Mode  in  which  they  are  Assessed  and  Reviewed,  the  Practice  of 
granting  New  Trials,  and  the  Law  of  Set-off,  By  John  D. 
Mayne,  of  the  Inner  Temple,  Esq.,  Barrister-at-Law.  The 
Second  Edition  by  Lumley  Smith,  of  the  Inner  Temple,  Esq., 
Barrister-at-Law,  Fellow  of  Trinity  HftU,  Cambridge,  London : 
Stevens  &  Haynes,  Law  Publishers,  Bell  Yard,  Temple  Bar. 
1872. 

The  first  edition  of  this  work  made  its  appearance  in  1856,  and 

*  The  Indian  Evidence  Act  (I.  of  1872).  With  an  Introduction  on  th6  Princij)le8 
of  Judicial  Ryidence,  by  James  Fit^ames  Stephen,  Q.C.  Calcutta:  Thacker,  Spink 
JkCo.    London:  MacnuUan  &  Co.     1872. 
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was  well  received  by  the  professioiL  Mr.  Lumley  Smith,  the  pre- 
sent editor,  has  included  his  additions  and  alterations  in  both  the 
texts  and  notes  within  brackets,  so  that  they  may  be  distinguished 
from  the  labours  of  Mr.  Mayne.  He  has  also  cited  the  American 
cases  since  1856,  upon  the  principle  laid  down  by  the  author  in  his 
preface  to  the  original  edition,  which  was,  to  coUect  every  English 
case  which  bore  upon  the  law  of  damages,  and  to  resort  to  American 
decisions  when  none  of  the  English  were  in  point. 

The  execution  of  the  editorial  work  is  such  as  might  be  expected 
from  Mr.  Lumley  Smith,  who,  as  many  of  our  readers  know,  is  no 
untried  and  inexperienced  lawyer,  but  has  found  time,  amid  the  en- 
gagements of  a  considerable  practice,  to  perform  a  work  of  real  utility 
to  his  legal  brethren.  He  might,  we  think,  have  gone  further  in 
his  use  of  Scotch  cases ;  but  this  point  we  shall  not  press,  as  our 
opinion  may  be  thought  to  be  due  to  national  partiality,  and  to 
have  done  so  would  perhaps  have  enlarged  the  book  beyond  its 
present  convenient  size.  Even  as  it  is,  the  book  is  a  highly  useful 
one  for  Scotch  lawyers;  and  notwithstanding  the  merits  of  Mr. 
Smith's  work  on  Eeparation,  might  very  well  be  re-moulded  or  re- 
edit^d  to  suit  Scotch  practitioners.  We  venture  to  say,  that  an 
editor  who  knew  how  to  use  Sedgwick's  larger  work,  to  manipulate 
the  Scotch  cases,  and  turn  some  passages  into  Scotch  law  phraseo- 
logy, instead  of  the  technical  language  of  English  pleading,  would 
make  this  book  an  indispensable  handy-book  to  every  Scotch 
lawyer. 

There  is  room  for  considerable  discussion  in  our  law  on  many 
points  of  the  law  of  damages.  That  law,  indeed,  is  at  least  in  one 
of  its  most  important  branches  of  very  recent  growth.  When  Lord 
Kames  wrote  his  Principles  of  Equity^  he  found  that  in  England 
damages  were  "  taxed  by  the  jury,  who  give  such  damages  as  in 
conscience  they  think  sufficient  to  make  up  the  loss,  without  regard- 
ing any  precise  rule."  So  in  Ravenscroft  v.  Eyles,  in  1776  (2  Wik. 
295),  Lord  Chief-Justice  Wilmot  said :  "  In  actions  on  the  case,  the 
damages  are  totally  uncertain  and  at  large."  The  whole  law  as  to 
the  measure  or  rule  of  damages  has  grown  up  since  these  dicta  were 
uttered,  so  that  the^e  are  but  few  cases  in  which  such  a  large  dis- 
cretion is  left  to  juries.  This  subject,  however,  is  hardly  separable, 
as  Mr.  Mayne  states  in  his  preface,  from  the  question  as  to  the  right 
to  sue ;  and  in  his  treatise  there  is  no  separate  chapter,  nor  even  a 
title  in  his  index,  of  the  measure  of  damages.  Nevertheless,  the 
various  questions  under  this  head  are  stated  in  their  proper  places 
with  due  precision. 

The  law  as  to  nominal  damages  has  not  been  much  discussed  in 
Scotland.  Mr.  Guthrie  Smith,  who  does  not  deal  with  the  law  of 
damages  as  applicable  to  contracts,  has  one  short  paragraph  in  which 
he  follows  the  English  authorities,  as  stated  in  Smith's  Leading  Cases, 
No  Scotch  writer,  so  far  as  we  have  observed,  notes  the  case  of  Hall 
V.  Boss,  June  23, 1813,  H.  L.  1  Dow.  201 ;  5  Pat  729.    There  a  tenant 
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of  fishings  in  the  South  Esk  was  deprived  of  one  of  the  fishing- 
stations  let  and  warranted  to  him  by  the  landlord's  erecting  a 
quay  at  the  spot.  The  tenant  sublet  the  fishing  at  a  considerable 
rise;  but,  notwithstanding,  the  majority  of  the  judges  were  of 
opinion  that  damage  had  been  sustained,  but  apparently  thought 
that  its  amount  could  not  be  ascertained.  The  result  was  that  the 
Court  of  Session  refused  a  suspension  of  a  threatened  charge  for  the 
rent  with  costs.  So  far  as  we  can  see  from  Lord  Eldon's  account 
of  the  opinions  of  the  judges  (for  there  is  no  report  in  the  Court  of 
Session),  this  judgment  proceeded  on  no  principles  peculiar  to  the 
law  of  leases,  but  on  the  ground  that  damage  had  not  been  sus- 
tained, or  that  if  sustained  it  was  not  ascertainable  or  not  ap- 
preciabla  The  House  of  Lords  remitted  back  to  have  the  amount 
of  damage  ascertained ;  and  the  Lord  Chancellor's  opinion  is  still 
instructive.  He  says,  "  It  was  argued  to-day  that  even  though  the 
appellant  had  lost  one  fishing-station,  yet  if  he  caught  as  many  fish 
as  before  at  the  remaining  stations,  then  he  had  sustained  no 
damage.  But  if  he  contracted  for  ten  fishing-stations,  what  right 
would  the  respondent  have  to  reduce  them  to  nine?  In  this 
country,  when  we  get  at  ^  case  of  damage,  we  never  hear  of  giving 
judgment  against  a  party  who  sustained  the  damage.  We  say  that 
when  you  arrive  at  the  point  of  damage,  by  fixing  whether  liability 
attaches  in  the  particular  case,  you  may  settle  the  amount  to  be 
given  in  one  of  two  ways ;  if  you  can  get  persons  of  skill  in  such 
matters  to  give  a  distinct  opinion  thereon,  the  amount  may  be 
fixed  in  that  way ;  if  you  cannot  obtain  this,  then  nominal  damages 
are  given." 

The  judgment  bears :  "  That  if  the  acts  of  the  respondent  caused 
any  damages  to  the  tenant  of  the  fishings  demised,  the  amount  of 
such  damages  ought  to  be  paid  by  the  respondent ;  and  further,  find 
that  some  damages  were  sustained  by  the  tenant:"  and  therefore 
the  cause  was  remitted  to  the  Court  of  Session  to  ascertain  the 
amount  of  damages  according  to  its  practica 

Mr.  Mayne  lays  down  the  broad  rule,  that  "  every  infringement 
of  a  right  involves  a  claim  to  nominal  damages,  though  all  actual 
damages  is  disproved"  (p.  6).  In  a  subsequent  note,  Mr.  Lumley 
Smith  points  out  a  qualification  of  this  general  rule  by  later  cases, 
viz.,  "  that  there  must  be  some  damage,  otherwise  there  is  no  cause 
of  action."  In  our  law,  where  the  action  of  declarator  settles  many 
questions  that  in  England  are  determined  by  less  direct  forms  of 
procedure,  such  questions  have  not  been  very  often  discussed ;  but 
probably  the  statements  of  Mr.  Lumley  Smith  and  Mr.  Mayne  may 
be  found  to  be  reconcilable  to  one  another  on  the  principles  of  both 
Scotch  and  English  law.  They  are  both  defective,  though  not 
incorrect,  and  we  apprehend  that  the  true  and  full  statement  of  the 
law,  which  corresponds  with  the  principles  stated  by  Lord  Eldou 
in  Hall  v.  Ross,  is  given  by  Sir  W.  Erie  in  one  of  the  cases  referred 
to  by  Mr  L.  SmitL     That  eminent  judge  says,  in  Smith  v.  Tliackerah, 
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franca  of  universal  jurisprudence  and  diplomacy.  10.  It  is  a  most  important 
element  in  the  general  mass  of  human  knowledge.  11.  Although  an  acquaint- 
ance  with  Roman  law  may  not  be  necessary  to  ensure  success  as  a  practitioner, 
it  is  almost  indispensable  for  the  judge,  the  jurist,  the  diplomatist,  and  the 
draftsman.  12.  It  is  a  collection  of  the  rational  opinions  and  accumulated 
experience  of  the  wisest  lawyers  and  the  ablest  intellects  of  the  w^orld,  which 
may  be  referred  to  as  a  scientific — although  not  bindings — authority,  when  the 
municipal  laws  are. silent  or  obscure.  Servatur  vhiquejiu  Romanum  non  ratione 
imperitf  sed  imperio  rcUionis" 

The  Institvies  of  English  PMic  Law:  erribraeing  an  Outline  of 
General  Jvrisprudence;  The  Development  of  the  British  Consti- 
tution; Public  International  Law,  and  the  Public  Municipal 
Law  of  England.  By  David  Nasmith,  Esq.,  LLB.  of  the 
Middle  Temple,  Barrister-at-Law,  &c.  London :  Butterworths, 
7  Fleet  Street     1873. 

We  must  confess  to  having  been  led  by  the  title-page  and  preface 
of  this  little  work  to  expect  more  than  the  author  intended  to  give. 
When  a  work  is  entitled  *  Institutes,*  we  in  Scotland  are  accustomed 
to  expect  something  combining  depth  of  research  with  originality 
and  breadth  of  view,  and  aiming  at  least  at  becoming  an  authority 
in  that  branch  of  law  of  which  it  treats.  Accordingly,  we  are  not 
inclined  to  concede  the  name  to  what  is  something  between  an  ele- 
mentary exposition  of  an  interesting  and  popidar  branch  of  the  law 
and  a  class  text-book.  Mr.  Nasmith  cannot  certainly  claim  much 
originality  for  his  work ;  but  he  has  laid  before  his  readers,  with 
admirable  impartiality,  the  opinion  of  authoritative  writers  on  the 
subjects  which  he  touches.  In  subjects  such  as  the  origin  of  law, 
general  jurisprudence,  and  international  law,  much  is  necessarily 
matter  of  speculation ;  and  Mr.  Nasmith  may  perhaps  be  excused 
for  not  attempting  to  decide  between  Hobbes  and  Austin,  Wheaton 
and  PhiUimore,  and  other  authors  from  whom  he  has  given  plenti- 
ful extracts.  It  did  occur  to  us,  however,  that  his  work  should 
have  awaited  the  issue  of  the  late  Irish  University  Bill,  and  that 
its  appearance  before  the  success  of  that  Bill  was  assured  was  some- 
what premature.  A  work  better  suited  as  a  text-book  for  that  Uni- 
versity, as  it  was  to  have  been,  cannot  well  be  imagined,  and  there 
is  every  appearance  that  it  was  meant  to  meet  the  demand  which 
must  have  arisen  among  Irish  students,  had  that  now  famous  pro- 
vision, that  "  no  disqualification  shall  attach  to  any  candidate  in 
any  examination  by  reason  of  his  adopting  in  modem  history,  moral 
or  mental  philosophy,  law,  medicine,  or  any  other  branch  of  learn- 
ing, any  particular  theory  in  preference  to  any  other  received  theory," 
passed  into  law.  The  only  improvement  that  we  can  suggest  is 
that  parts  of  it  should  have  been  printed  in  parallel  columns. 

When,  however,  we  look  at  the  work  as  a  crammer's  text-book, 
or  as  a  book  of  reference  for  any  one  desirous  of  taking  a  cursory 
glance  at  what  leading  writers  have  said  on  any  of  the  important 
subjects  treated,  it  has  many  merits.    The  subjects  dealt  with  are — 


THE  MONTH.  201 

The  Origin  of  Law  and  General  Jurisprudence:  The  Growth  of 
British  Constitutional  Law :  International  Law :  and  English  Pub- 
lic Municipal  Law.  The  arrangement  is  undoubtedly  good  and 
easy  of  reference,  and  it  brings  within  a  small  scope,  on  a  most  in- 
telligible plan,  much  useful  information,  valuable  both  to  the 
general  reader  and  to  the  studeni)  preparing  for  examination. 


^hz  ittonth. 


Lord  Selhome's  Judicature  Bill — ^This  is  peculiarly  a  lawyer's 
measure — one  in  which  the  public  generally  will  not  take  a  deep 
interest,  but  which  for  that  very  reason  is  perhaps  more  likely  to 
become  law.  Lord  Selbome  has  been  fortunate  in  having  entered 
into  the  labours  of  others,  and  in  having  adopted  their  suggestions, 
and  particularly  in  having  known  how  to  avail  himself  of  the 
suggestions  of  Lord  Chief  Justice  Cockbum.  Many  of  the  views 
which  the  Lord  Chief  Justice  embodied  in  his  famous  letter  to 
Lord  Hatherley  upon  the  Law  Courts'  Bill  of  1870,  are  adopted  in 
the  new  measure  of  Lord  Selborne.  The  Judicature  Commissioners 
laid  down  two  grand  principles  of  reform,  which  are  carried  out  in 
this  Bill,  viz.,  the  abolition  of  the  distinction  between  law  and 
equity  in  the  administration  of  justice,  and  the  combination  in  a 
single  court  of  the  various  functions  and  jurisdictions  of  the  Supreme 
Courts  of  Common  Law  and  Equity. 

By  section  26,  various  important  changes  are  made,  mainly  in 
favour  of  the  law  and  practice  of  the  Courts  of  Equity.  For 
example,  choses  in  action  and  debts  are  made  assignable ;  and  the 
rule  which  obtains  in  the  Admiralty  Court  as  to  equal  appor- 
tionment of  damages  in  collisions  where  both  parties  are  in  fault,  is 
to  be  abrogated  in  favour  of  that  of  the  common  law — a  very 
important  matter,  as  to  which  probably  the  opposite  course  would 
be  desirable.  The  Bill  proposes,  we  think  unwisely,  to  adopt  the 
rule  of  the  English  common  law  in  place  of  that  which  prevails 
according  to  the  general  maritime  law,  which  has  been  recognised 
in  Scotland,  both  by  the  Court  of  Session  and  House  of  Lords  (if 
Neve  v.  Hay,  2  S.  Ap.  395 ;  Boettcher  v,' Carron  Co.,  Jan.  17,  1861, 
23  D.  328),  and  which  the  Court  of  Admiralty  has  been  applying  in 
the  majority  of  cases  which  have  occurred  in  England. 

The  Supreme  Court  is  to  consist  of  two  divisions.  The  first. 
Her  Majesty's  High  Court  of  Justice,  is  to  have  both  original  and 
appellate  jurisdiction.  The  other  is  purely  the  Court  of  Appellata 
The  High  Court  of  Justice  is  merely  a  reconstitution  of  the  existing 
inferior  courts,  and  is  changed  chiefly  in  name.  The  Privy  Council 
is  to  retain  its  appellate  jurisdiction  for  the  sake  of  the  colonies, 
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and  the  House  of  Lords  is  to  continue  to  hear  Scotch  appeals; 
while  English  suitors  are  to  be  stopped  short  in  the  High  Court  of 
Appeal.  Mr.  Vernon  Harcourt  once  announced  that  the  House  of 
Commons  would  sanction  no  measure>  of  judiciary  reform  which 
does  not  extinguish  the  appellate  jurisdiction  o^  the  House  of 
Lords  and  the  Privy  Council ;  and  probably  the  Lord  Chancellor 
has  left  these  anomalies  in  the  judicial  system  in  order  that  Mr. 
Vernon  Harcourt  may  have  the  glory  of  putting  them  right  It 
was  however  judicious,  even  if  Mr.  Vernon  Harcourt  had  not 
existed,  to  leave  the  House  of  Lords  some  shred  of  their  judicial 
power,  else  it  is  possible  that  the  Bill  might  never  reach  the 
House  of  Commons. 

The  reforms  in  procedure  in  the  distribution  of  legal  time  and 
in  the  circuit  system  are  less  extensive  than  was  expected,  or  than 
was  proposed  in  Lord  Hatherley's  Bill.  But  it  may  be  said  that  the 
intention  of  the  Bill  is,  or  was,  that  the  details  should  be  filled  in 
by  the  rules  to  be  contained  in  the  schedide.  As,  however,  the 
political  events  that  have  occurred  since  this  notice  of  the  Bill  was 
written  makes  its  passing  this  year  improbable,  we  refiuin  from 
further  analysis  of  its  provisions. 

Notice  of  Appearance  in  the  Sheriff  Court. — Our  last  number 
contained  a  report  of  a  decision  by  Sheriff  Macleod  Smith,  at  Elgin, 
upon  this  disputed  point,  which  appears  to  put  the  matter  upon  a 
just  and  reasonable  footing.  Mr.  Dove  Wilson  says  (p.  61),  "  It  is 
not  certain  whether  a  notice  of  appearance  can  be  received  after  the 
expiry  of  the  sixth  day.  The  question  cannot  arise  if  decree  have 
been  taken  in  absence,  for  the  defender  proceeds  in  that  case  by  way 
of  reponing  note.  But  where  decree  has  not  been  pronounced,  the 
defender  cannot  weU  ask  to  be  reponed ;  and  it  has  not  been  left  quite 
clear  what  step  is  open  to  him.  The  practice  varies.  In  some 
courts  the  defender  is  not  allowed  to  appear  on  any  terms  in  the 
interval,  between  the  expiry  of  the  sixth  day  after  citation  and  the 
time  when  it  may  please  the  pursuer  to  move  for  decree  as  in 
absence  (Corless  v.  Maver,  1866,  So.  Law  Mag.  68).  In  other  courts 
the  defr.  is  allowed  to  appear  at  any  time  after  expiry  of  the  six  days 
before  decree  in  absence  is  actually  pronounced  on  obtaining 
special  leave  from  the  Sheriff,  which  is  granted  on  such  conditions 
as  to  the  expenses  which  the  late  appearance  may  have  occasioned, 
as  may  be  thought  right  (Steven  v.  Carnegie^  14  July  1865,  Sic.  Law 
Mag.  115).  The  latter  appears  the  preferable  course.  It  is  a  waste 
of  time  and  expense  to  insist  upon  the  necessity  of  having  a  decree 
pronounced  in  order  that  it  may  immediately  be  recalled.  Of 
course,  if  the  Legislature  have  positively  required  such  an  absurdity, 
the  courts  must  submit :  but  there  does  not  seem  to  be  any  such 
necessity.  The  words  of  the  second  section  of  the  Act  1863,  which 
are  thought  to  require  it,  deal  with  what  the  Sheriff  is  to  do  if 
appearance  is  not  entered  within  the  six  days,  but  they  do  not  say 
that  the  Sheriff  must  pronounce  decree  in  absenca     All  that  they 
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say  is  that  he  may,  which  leaves  it  clear  that  he  also  may  not,  and 
may  therefore  follow  the  other  course,  which  is  certainly  more 
consistent  with  the  ends  of  justice.  This  course  is  abo  more 
consistent  with  the  practice  before  1853."  The  view  taken  by  Mr. 
Wilson  appears  to  us  to  be  so  conclusive  that  no  diversity  of 
practice  ought  to  exist :  and  being  now  confirmed  by  the  deliberate 
and  well-reasoned  judgment  of  Sheriff  Macleod  Smith,  we  venture 
to  hope  that  no  further  question  will  be  raised  on  the  point. 

The  Rights  of  Belations  in  a  Dead  Body. — In  the  case  of  Pierce  v. 
PToprietors  of  Swan  Point  Cemetery  and  Metcalf  the  Supreme 
Court  of  Rhode  Island  lately  gave  an  interesting  and  learned 
judgment  on  this  subject,  which  we  shall  be  happy  to  communicate 
to  any  of  our  readers  interested  on  the  subject  The  judgment  was 
delivered  by  Mr.  Justice  Potter,  in  a  question  .between  a  widow 
and  a  child  of  a  deceased  person,  the  latter  of  whom  had  removed 
his  body  from  the  cemetery,  in  which  it  had  been  buried.  It  was 
held,  that  while  a  dead  body  is  not  property  in  the  strict  sense  of 
the  old  common  law,  it  is  a  sort  of  quad  property,  and  the  relations 
have  rights  which  the  courts  will  protect ;  that  it  is  in  the  nature 
of  a  custody  or  trast,  which  a  court  of  equity  wiU  regulate ;  and 
that  it  would  be  discreditable  in  any  system  of  law  not  to  provide 
a  remedy  in  such  a  case.  The  learned  Judge,  in  commenting  upon 
the  laws  of  various  countries  relating  to  the  burial  of  the  dead,  said, 
that  by  tlie  Canon  law  which  prevailed  in  such  matters  over  so 
large  a  part  of  Europe,  a  wife  was  to  be  buried  with  her  last 
husband,  if  more  than  one.  The  opinion  contains  citations  to  the 
statutes,  and  opinions  in  England  and  America  upon  the  questions 
involved  The  result  was  that  the  Court  ordered  the  body  to  be 
restored  to  the  burial  lot  in  which  it  had  originally  been  buried 
with  the  consent  of  all  the  relatives,  including  the  respondent,  his 
widow,  and  from  which  she  had  removed  it  at  her  own  hand. 

Sic  tUere  tiu>  ut  alienum  non  Icedas. — Our  very  learned  and  able 
contemporary,  the  Albany  Law  Journal,  lately  observed  that  in 
several  recent  cases  this  maxim  had  been  considered ;  and  we  quote 
its  remarks,  which  will  suggest  to  our  readers  parallel  cases  in  our 
own  and  English  Courts.  "  Jojies  v.  Wagner^  5  Amer.  Rep.  385 
(66  Penn.  St  .429),  was  a  case  in  which  by  partition  the  surface  of 
land  was  severed  from  the  underlying  mineral,  and  the  paits  were 
allotted  to  thd"  heiijs  without  any  limitation  as  to  removal  The 
court  held  that  the  upper  and  underground  estates  being  several, 
they  were  governed  by  the  same  maxim  which  limits  the  use  of 
property,  otherwise  situated,  viz ,  Sic  utere  tuo,  etc,  and  that  the 
owner  of  the  mineral  could  not  remove  it  without  leaving  sufficient 
support  for  the  surface.  In  Doupe  v.  Gcsnir,  45  N".  Y.  119  (to 
appear  in  6  Am.  Rep.),  it  appeared  that  plaintiff,  a  tenant,  occupied 
tlie  lower  part  of  a  building,  and  another  tenant  the  upper  part. 
J{y  fir3  the  roof  was  consumed  and  the  upper  portion  rendered 
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untenable,  whereby  the  possession  of  plaintiff  was  disturbed  aocl 
his  property  injured  by  leakage  from  above.  The  landlord,  the 
defendant,  commenced  to  repair  the  roof,  but,  as  plaintiff  alleged, 
the  repairs  were  unreasonably  delayed.  It  was  riot  claimed  tliat 
if  tlie  plaintiff  bad  been  lessee  of  the  entire  building  the  landlord 
would  have  been  bound  to  repair,,  there  being  .no  covenant  on  his 
part  so  to  do.  But  it  was  claimed  that  the  duty  arose  from  the 
fact  that  plaintiff's  premises  were  rendered  untenable  by  reason  of 
damage  to  a  part  of  the  building  not  occupied  by  him,  and  that  the 
landlord,  as  owner  of  the  part  of  the  building  not  occupied  by  the 
plaintiff,  was  bound,  according  to  the  maxim  sic  utere  tuOy  etc.,  to  keep 
his  own  part  of  the  premises  in  such  condition  as  to  prevent  injury  to 
plaintifTs  premises.  But  the  court  held,  that  in  the  absence  of  con- 
tract and  without  reference  to  the  special  relations  of  the  paities,  there 
was  no  principle  upon  which  a  man  can  be  held  bound  to  erect  any 
structure  for  the  purpose  of  protecting  his  neighbour  from  the 
inclemency  of  the  weather,  or  to  replace  any  structure  upon  his 
own  premises  which  has  been  destroyed,  because,  while  it  existed, 
it  afforded  such  protection.  In  First  National  Bank  of  Greenfield  v. 
Marrietta  and  Cincinnati  R,  B.  Co,,  5  Am.  Eep.  (20  Ohio  St.  259), 
it  appeared  that  plaintiff's  agent  was  entrusted  w^ith  20,000  dols  in 
currency,  to  carry  from  Marrietta  to  Cincinnati,  and  while  the 
agent  was  a  passenger  on  the  defendant  company's  railroad  with 
the  money  on  his  person  an  accident  occurred,  the  car  in  which  the 
agent  was  took  fire  and  the  money  was  destroyed.  In  an  action  by 
plaintiff  to  recover  for  the  destruction  of  the  money,  one  of  the 
main  grounds  of  the  prosecution  was  that  plaintiii's  property  l>eing 
at  the  time  of  its  destruction  where  it  was  lawfully,  and  being 
without  any  fault  of  plaintiff,  destroyed  by  the  negligence  of  the 
defendant  in  the  management  of  his  own  property,  a  right  cf  action 
accrues  for  the  damage,  by  virtue  of  the  maxim,  sic  utere  tuo,  etc. 
But  the  court  held  that  the  principle  embodied  in  the  maxim  was 
subordinate  to  the  relation  of  carrier  and  passenger  subsisting 
between  the  parties,  and  that  plaintiff  could  not  recover  under  the 
maxim,  the  defendant  not  being  charged  with  the  vnlfid  destruction 
of  the  money  nor  with  such  gross  negligence  as  would  approximate 
to  wantonness." 

Payment  of  Law  Court  Fees  by  means  of  Stamps. — The  Edinburgh  Gazette  of 
March  25  contaiDS  the  rules  which  have  been  prepared  by  the  Commissioners 
of  Her  Majesty's  Treasury,  with  concurrence  of  the  Court  "of  Session,  for  regu- 
lating tlie  use  of  stamps  in  the  payment  of  lees  in  the  offices  of  the  Court  of 
Session,  Court  of  Teinds,  and  Court  of  Justiciary — a  system  which  is  to  come 
into  operation  on  the  1st  May,  under  the  provisions  of  the  Courts  of  Law  Fees 
(Scotland)  Act,  1868.     The  following  are  the  rules : — 

1.  The  stamps  to  l)e  used  in  payment  of  the  fees  payable  in  the  offices  or  to 
the  officers  afoi'esaid  shall  be  adhesive  stamps. 

2.  Such  stamps  shall  be  affixed  at  the  expense  of  the  parties  liable  to  pay  the 
fees,  on  or  to  the  paper,  vellum,  or  parchment  on  which  the  proceedings  in  re- 
spect whereof  such  fees  are  payable  are  written,  printed,  or  which  may  be  other- 
wise used  in  reference  to  such  proceedings. 
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3.  Where  any  of  Biich  fees  arc  payable  in  respect  of  any  step  of  process,  or 
any  matter  or  thing  to  be  done  by  any  of  the  othcers,  or  in  any  of  the  officer 
aforesaid,  and  it  shall  not  have  been  costomary  to  use  any  written  or  printed 
docameut  or  paper  in  reference  to  such  step  of  process,  or  matter,  or  thing 
whereon  the  stamp  could  be  stamped  or  affixed,  the  party  or  his  agent  desiring 
to  proceed  in  such  process,  or  reqmring  such  matter  or  thing  to  be  done  or  per- 
mitted to  be  done,  shall  make  application  by  a  short  note  or  memorandum  in 
writing  or  print,  and  a  stamp  denoting  the  amount  of  the  fee  so  payable  shall 
be  stamped  or  affixed  to  such  note. 

4.  Every  officer  who  shall  receive  any  document  to  which  a  stamp  shall  have 
been  affixed  pursuant  to  these  rules,  shall  immediately  on  receipt  ot  such  docu- 
ment cancel  the  stamp  or  stamps  thereon,  by  obliterating  the  same  by  means  of 
a  hand  stamp  and  printing  ink  snowing  the  date  of  the  cancellation,  or  by  writing 
thereon  the  mitial  letters  of  the  name  of  the  officer  or  clerk  by  whom  the  same 
is  hereby  directed  to  be  cancelled,  and  the  date  of  such  cancellation  ;  and  all 
adhesive  stamps  affixed  to  any  paper  or  document  presented  to,  or  kept  in  the 
possession  of  any  of  the  officers  ox  the  aforesaid  courts,  or  of  the  clerks  of  the 
Judges,  shall,  before  the  act  is  done  or  permitted  to  be  done  in  respect  of  which 
the  fee  denoted  by  such  stamp  is  payable,  be  effectually  cancelled  by  some 
officer  of  the  courts,  or  by  one  of  the  said  clerks  of  the  Judges  in  the  mJanner 
aforesaid  ;  and  no  such  paper  or  document  shall  be  marked  by  the  clerk  of  pro- 
cess, or  delivered  out  until  the  stamp  thereon  shall  have  been  so  cancelled  or 
defaced  ;  and  it  shall  be  the  duty  of  all  officers  of  court  before  whom  the  pro- 
ceedings to  which  such  stamps  ought  to  be  affixed,  as  well  as  the  agents  in  the 
proceedings,  to  see  that  the  proper  stamps  are  affixed  and  cancelled. 

5.  When  through  mistake  the  stamp  upon  any  paper  or  document  has  been 
cancelled  as  aforesaid  without  having  been  legitimately  used,  it  shall  be  com- 
petent to  the  Board  of  Inland  Revenue,  upon  the  presentation  of  a  certificate 
by  the  Queen's  and  Lord  Treasurer's  Remembrancer,  that  such  stamp,  also  pro- 
duced, is  a  fit  subject  for  allowance,  to  allow  the  amount  thereof. 

6u  The  several  officers  by  whom  stamps  may  be  cancelled  as  aforesaid  shall, 
on  or  before  the  30th  day  of  April  in  each  year,  make  out  an  account  of  all 
stamps  cancelled  in  their  respective  offices,  and  shall  render  such  account  to  the 
Queen's  and  Lord  Treasurer's  Remembrancer  for  transmission  to  the  Lords 
Commissioners  of  Her  Majesty's  Treasury  ;  and  the  first  of  these  accounts  shall 
be  for  the  year  ending  31st  March  1874,  and  so  forth. 

7.  Any  person  appointed  by  the  Lords  Commissioners  of  Her  Majesty's 
Treasury  or  the  Board  of  Inland  Revenue  for  that  purpose,  shall  have  power 
and  be  permitted  to  inspect  the  papers  in  any  proceedings  in  the  foresaid  courts 
or  the  offices  thereof,  in  order  to  ascertain  that  stamps  have  been  duly  affixed 
and  cancelled. 

8.  The  Board  of  Inland  Revenue  may  authorize  distributors  of  stamps,  and 
persons  authorized  to  sell  stamps  in  Scotland,  to  sell  the  stamps  above  referred 
to. 

Lawyers  in  Parliament — Lord  Cairns,  it  mast  be  said,  is  a  real  leader  on  the 
Tory  side.  He  has  added  a  distinct  political  reputation  to  his  legal  one  ;  from 
a  Lord  Chancellor  he  has  become  a  statesman.  By  an  individual  act  he  could 
make  a  crisis  in  his  own  party.  No  other  lawyer  now  in  Parliament,  in  either 
House,  could  do  that  Lonl  Cairns  is  the  only  one  who  has  any  decisive 
influence  over  party  arrangementa  But  even  he  is  not  a  Lyndhurst.  Lord 
St;lbome  only  a  few  years  back  was  not  without  a  definite,  if  a  somewhat 
narrow,  influence  in  Liberal  politics,  but  he  aspired  to  something  better.  In 
that  matter  of  the  Irish  Church  he  attained  sucn  a  height  of  conscientiousness, 
and  became  so  admirable  morally,  that  it  would  be  running  the  risk  of  degrad- 
inc  a  lofty  ideal  to  expect  him  to  do  anything  particular  in  the  way  of  party 
politics.  His  lordship  ought  by  some  arrangement  to  be  kept  apart  from  them, 
for  legal  reforms,  compelling  all  sections  into  unanimity  bv  personal  admiration 
of  him.     As  an  ornament  of  an  administration,  Lord  Selbome  for  the  time  it 
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lasted  was  unapproachable,  but  for  pell-mell  party  work  lie  is  a  trifle  too 
celestial.     To  think  of  him  as  an  ordinary  political  lawyer  is  scarcely  possible. 
Nothing  could  be  more  honourable  to  the  Lioerals  than  that  in  Lords  Hatherley 
and  Selbome  they  should  hare  produced  in  succession  two  Chancellors  whom 
it  would  be  a  yery  easy  mistake  to  regard  as  archbishops,  and  respecting  whom 
it  has  moi:e  than  once  been  the  bounden  duty  of  party  men  on  their  own  side  Ui 
wish  they  were.     In  Lord  Westbury  we  had  a  man  of  a  yery  diflferent  style,  but 
him  we  lost  for  other  reasons.     Instead  of  statesmanship  and  renewals  of  the 
Chancellorship,  his  lordship  is  usefully  and  not  unprofitably  turning  his  attain- 
tion  to  public  arbitration.     In  fact,  although  we  naye  an  abounding  number 
of  law  lords  in  the  Upper  House,  if  we  except  Jjord  Cairns,  and  also  Lord  Sel- 
bome as  being  much  better,  none  of  them  naye  deyeloped  into  statesmen  of 
anything  like  the  historic  type  and  magnitude.     In  the  Commons  this  abate- 
ment of  the  political  importance  of  lawyers  is  at  least  equally  striking.     Passing 
by  Mr.  Vernon  Harcourt,  what  English  lawyer  is  there  in  the  House  whose 
political  opinions  are  of  any  considerable  interest  to  the  general  public  1     Did 
anybody,  either  in  Parliament  or  out  of  it,  eyer  show  anxiety  to  learn  the 
yiews  of  Sir  John  Coleridge  upon  any  question,  so  that  they  might  frame  their 
own  accordingly  1    It  would  be  unfair  to  repeat  the  question  in  the  case  of  Sir 
George  Jessel.  '  He  was  made  Solicitor-General  before  he  had  time  to  attempt 
a  political  career.     Shortly  he  may  be  at  liberty  for  the  effort.    The  Tory  side, 
so  far  as  English  lawyers  are  concerned,  are  no  better  off  than  the  Liberals. 
Both  sides  would  haye  been  a  great  deal  better  if  only  they  could  haye  changed 
Mr.  Serjeant  Dease  and  Dr.  Ball  into  Englishmen  ;  but  those  gentlemen,  un- 
luckily, were  of  another  nationality  which  refuses  to  be  mistaken  for  English. 
Turning  to  Sir  J.  Karslake  and  Sir  R.  Baggallay,  it  is  not  unfair  to  say  in  their 
presence  that  a  dashing  political  career  is  no  longer  absolutely  needful  for  legal 
promotion.     There  is  Mr.  Henry  James,  of  whom  something  is  expected,  but 
ne  is  as  yet  on  his  trial  as  a  politician.     Lawyers  used  to  haye  to  win  their 
places  by  smart  speaking  in  the  House,  first  making  themselyes  obnoxious  and 
then  desirable  to  their  respectiye  parties.     It  is  this  traditional  practice  Mr. 
Harcourt  set  himself  to  try  and  reyiye,  for  in  the  mild  and  inefficient  hands  of 
Mr.  Denman  it  had  fallen  almost  into  practical  desuetude.     But  lawyers  not 
only  used  to  haye  to  speak  their  way  to  their  places,  but  they  had  to  keep  them 
by  speaking.     They  were  specially  relied  upon  in  eyery  great  debate.     During 
the  fast  two  Administrations  the  speaking  of  the  law  officers  has  systematically 
dwindled ;  great  debates  haye  closed  in  which  they  haye  not  opened  their 
mouths.     There  is  a  partial  explanation  of  this,  especially  under  Mr.  Glad- 
stone's Administration — Mr.  Glaastone  neyer  was  aware  that  he  needed  speak- 
ing-help from  anybody.     Mr.  Disraeli  on  great  occasions  does  not  want  much 
assistance.     Such  exceptional  powers  of  debating  in  the  chiefs  has  been  against 
professional  talkers,     it  has  been  as  if  the  clients  could  address  the  court  and 
jury  better  than  the  learned  gentlemen  holding  the  briefs  for  them.     And,  iu 
addition,  there  can  be  no  doubt  that  the  general  speaking  capability  of  the 
House  of  Commons  has  improyed  both  in  quantity,  and  in  a  mediocre  kind  of 
quality,  of  late  years.    There  is  a  host  of  men  in  it  as  self-confident  and  as 
fluent  as  ayere^e  barristers.    But  are  the  lawyers  to  succumb  to  this  1    What 
they  ought  to  do  is  to  find  opportunities  for  speaking,  and  to  speak  more 
brilliantly  than  laymen.     At  this  rate  they  will  become  legal  adyisers  of  the 
Goyemment  and  nothing  more.     But  if  the  lawyers  in  Parliament  haye  some- 
how decayed  in  political  importance,  they  neyer  stood  higher  nor  so  high  in  the 
mora)  estimation  of  the  country.     A  feeling  is  abroad  that  they  are  going  to 
reform  the  Profession,  and  there  are  reasons  for  belieying  that  the  public  hope- 
fully looks  on  this  in  the  light  of  a  partial  self-suppression.     It  is  consequently 
receiyed  with  eyident  gratitude.     U  nwonted  examples  of  abnegation  haye  been 
shown.    Lord  Chancellors  haye  proposed  smaller  salaries  for  junior  judges. 
The  late  or  present  Attorney-General,  whicheyer  is  the  right  description, 
patriotically  agreed  to  a  plan  by  which  his  successor  will  not  get  a  lai^  num- 
ber of  fees  which  he  himself  had  the  pain  of  putting  into  his  pocket    !ui  these 
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wajrs  public  feeling  towards  lawyers  in  Parliament  has  been  ameliorated.  But 
the  political  aspect  of  the  profession  is  altering  in  every  way.  Judges  have 
lately  been  appointed  who  have  not  even  had  so  much  as  a  seat  in  Parliament ; 
lawyers  in  the  House  have  been  promoted  after  making  themselves  in  only  the 
very  smallest  degree  obnoxious  to  the  Government — indeed,  before  doing  so  at 
all ;  and  when  in  place  they  have  been  willing  to  reform  matters  economically 
for  their  successors.  It  is  all  very  strange.  The  gaining  and  the  holding  of 
political  legal  posts  has  become  a  respectable  but  a  dull  ambition. — Pall  mall 
Gazette, 

Upon  the  preceding  article  the  Law  Times  remarks  : — *^  There  is  as  bitter  a 
piece  of  satire  upon  the  leaders  of  the  legal  Profession  in  the  PaU  Mall  Gazette 
of  Tuesday  last  as  we  desire  to  see.  The  article  in  which  it  occurs  is  entitled 
'Lawyers  in  Parliament/  and  adopts  the  cue  given  by  us  as  to  the  utter 
inefficiency  of  the  lawyers  at  present  in  Parliament  from  an  oratorical  point  of 
view.  This  candid  critic  tells  us  that  thei^  is  not  a  practising  lawyer  in  the 
House  possessing  the  qualifications  of  a  statesman,  or  even  the  power  of  express- 
ing an  opinion  which  would  have  the  slightest  weight  with  the  country.  The 
law  officers  let  the  great  debates  go  by  without  opening  their  mouths,  and  our 
contemporary  considers  that  the  only  mode  of  improving  the  condition  of  things 
would  be  by  converting  Serjeant  Dease  and  Dr.  Ball  into  Englishmen  !  In  the 
House  of  Lords  it  is  conceded  that  Lord  Cairns  has  made  himself  a  high  posi- 
tion ;  but  of  Lord  Hatherley  and  Lord  Selborne  it  is  remarked  that  they  are  so 
'  admirably  moral '  that  it  is  felt  they  ought  to  have  been  archbishops.  This  is 
very  smart ;  but  the  string  is  in  the  tail  of  the  article.  The  le^l  profession, 
whilst  becoming  dull,  is  admitted  to  have  improved  its  position  in  public 
opinion.  Lord  Chancellors  have  proposed  economies  by  ^vmg  smaller  salaries 
to  inferior  Judges.  The  Attorney-General  has  magnanimously  agreed  to  an 
arrangement  depriving  his  successors  of  .fees  which  he  has  had  the  pain  of 
putting  in  his  own  pocket.  These  and  such  like  '  abnegations '  have  won  public 
approvaL  Truly,  this  is  positively  crueL  We  should  add  that  the  writer  con- 
siders legal  promotion  in  the  present  day  a  *  respectable  but  dull  ambition. 

And  the  worst  of  it  is  that  every  word  of  the  criticism  is  just." 

• 

Appointment. — John  Forbes,  Esq.,  Commissary-Clerk  of  Banff- 
shire, has  been  appointed  Sheriff-Clerk  of  that  County  in  room  of 
G.  R  Forbes,  Esq. 

Vacation  Arrangements. 

Box  Bays. — Thursday,  10th  April,  and  Thursday,  1st  May.  Lord 
Mure  will  on  Wednesday,  16th  April,  and  Lord  Mackenzie  on 
Wednesday,  7th  May  next,  sit  in  the  Court  at  11  o'clock;  and  rolls 
will  be  taken  up  on  the  preceding  Mondays,  in  terms  of  the  Court 
of  Session  Act  1868,  and  relative  Act  of  Sederunt. 

Bill 'Chamber  RottUion  of  Judges. — Monday,  21st  March  to 
Saturday,  5th  April,  Lord  Ormidale ;  Monday,  7th  April  to  Saturday, 
19th  April,  Lord  Mure ;  Monday,  21st  April  to  Saturday,  3d  May, 
Lord  Gifford ;  Monday,  5th  May  to  Saturday,  10th  May,  Lord  Mac- 
kenzie. 

Spring  Circuits,  1873. — ^The  following  ate  the  arrangements  for 
the  approaching  spring  circuits : — South,  Lords  Justice-Clerk  and 
Cowan.  Dumfries — Tuesday,  8th  April ;  Ayr — ^Thursday ,  1 0th  April ; 
Jedburgh — Tuesday,  15th  ApriL    Alexander  Asher,  Esq.,  Advocate- 
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Depute;  William  Hamilton  Bell,  Clerk.— North,  Lords  Deas  and 
Jerviswoode.  Dundee— Tuesday,  8th  April ;  Perth— Tuesday,  15th 
April ;  Inverness— Friday,  18th  April ;  Aberdeen— Tuesday,  22d 
April  Henry  H.  Lancaster,  Esq.,  Advocate-Depvie ;  Alexander 
Ingram,  Clerh  West.  Lords  Ardmillan  and  Neaves.  Stirling — 
Monday,  14th  April,  at  11  o'clock ;  Inveraray— Thursday,  17th 
April;  Glasgow — Monday,  21st  April,  at  12  o'clock  noon.  Andrew 
Eutherfurd,  Esq.,  Advocate-Depute ;  uEneas  Macbean,  Clerk, 

Erratum.— Va^  91,  supra,  line  43.     For  "Ad  MacsQiiatem,"  read  "Ad 
Maecenatem.'' 


©bituatg* 


Joseph  Grant,  Esq.,  W.S.  (1815),  died  at  Portobello,  February 
24,  in  his  81st  year. 

Alexander  James  Stpwart,  Esq.,  W.S.  (1842),  died  at  Esk 
Green,  Musselburgh,  March  8. 


€ontBfoxibznct. 


JUDICIAL  KEFOEM. 

Sir, — In  a  recent  number  of  your  Journal,  you  kindly  permitted 
me  to  occupy  a  page  in  stating  a  scheme  of  judiciary, reform,  which 
would  bring,  in  all,  or  nearly  all  cases,  justice  to  every  man's  door, 
either  in  the  way  of  recovering  a  debt,  or  being  subjected  to  penal 
treatment  on  account  of  ignoring  the  distinction  between  meum 
and  tuum,  but  with  a  right  of  appeal,  in  cases  of  importance  from 
the  provincial  judges  to  a  higher  court  sitting  in  the  Scottish 
metropolis.  In  a  still  more  recent  number,  I  have  perused  some 
interesting  discussions  upon  qualifications,  which  are  or  should  be 
possessed  by  the  gentlemen  (by  and  bye,  we  may  have  also  to  say 
the  ladies),  who  assist  litigants  to  plead  their  causes  in  court  Upon 
that  question  I  do  not  at  present  propose  to  #nter.  But  assuming 
a  system  of  courts  of  the  first  instance,  established  throughout  the 
country,  of  universal,  or  nearly  universal  jurisdiction,  and  these 
courts  equipped  with  competent  judges,  and  fairly  furnished  with 
plaideurs,  wigged  or  unwigged,  breeched  or  petticoated,  another 
question  arises,  ITow  is  judicial  business  before  these  courts  to  be 
conducted  ? 

And  here  let  me  say,  at  the  outset,  that  I  attach  no  very  great 
importance  to  fonns  of  process.  A  good  judge  will  contrive  to 
administer  substantial  justice  in  spite  of  a  bad  form  of  process,  and 
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the  best  of  forms  will  not  enable  an  incompetent  judge  to  rid  him- 
self of  his  incompetency.  Indeed  with  the  necessary  substitution 
of  one  word  for  another,  I  am  quite  disposed  to  apply  to  this  subject 
a  well-known  couplet  of  Pope : — 

For  forms  of  procedure  let  fools  contest ; 
Whate'er  \a  best  administered  is  best. 

Fur  the  purpose  of  preserving  a  record  of  what  is  brought  before 
the  judge  for  his  decision,  it  seems  indispensable  that  a  suit, 
whether  civil  or  criminal,  should  always  be  initiated  by  a  written 
or  printed  document.  Whether  that  document  be  in  the  form  of  a 
writ  bearing  to  proceed  from  the  judge,  or  of  one  addressed  to  him, 
IS  immaterial  Perhaps  theexisting  practice  of  making  a  pecuniary 
demand  in  the  fonn  of  a  summons,  and  bringing  most  other  actions 
in  the  shape  of  a  petition  or  complaint,  is  as  good  as  any  other. 
But  let  the  structure  of  the  writ  be  natural  Everybody  is  not  able 
to  solve  the  logical  puzzle  of  deducing  a  conclusion,  before  the 
premises  from  which  it  is  to  be  deduced  have  been  stated.  I 
would  therefore  go  back  to  the  practice  which  formerly  prevailed, 
of  stating  the  circumstances  out  of  which  the  pursuer's  demand 
arises,  before  stating  the  demand  itself.  Of  course  the  narrative 
should  be  «Mccinct  as  well  as  distinct.  Once  so  stated,  I  jam 
revolutionist  enough  to  think,  that  not  merely  in  cases  of  small 
value,  but  in  very  many  cases  where  the  amount  at  stake  is  con- 
siderable, and  particularly  in  mercantile  cases,  the  simple  forlns  of 
the  Small  Debt  Court  might  be  advantageously  adopted,  just  because 
they  are  simple.  I  believe  that  the  permission  now  given  by  the 
Sheriff  Court  Act  of  1852  to  have  cases  of  larger  pecuniary  value 
than  £12  tried  of  consent  of  parties  in  that  simple  form  is  almost 
never  taken  advantage  of  Well,  give  the  judge  power  so  to  try  any 
case,  whether  the  parties  consent  or  not,  which  may  appear  to  him 
from  the  explanations  of  parties  or  their  agents,  when  they  first 
come  before  him,  fit  to  be  adjudicated  upon  in  this  way.  And  let 
him  in  every  case  where  a  right  of  appeal  belongs  to  the  parties,  or 
where  he  may  consider  an  appeal  ought  to  be  allowed,  write  or 
cause  to  be  written  a  note  of  their  i)leas,  and  of  the  evidence  led 
before  him.  This  will,  no  doubt,  cause  some  work  to  be  done  by 
the  judge  which  may  be  called  drudgery.  But  I  am  supposing  the 
judge  competent  to  do  it ;  if  he  cannot,  let  him  try  another  trade. 
I  know  judges  who  with  their  own  hand  write  down  proofs  as  fully 
as  was  ever  done  under  the  old  system  of  taking  such  by  commis- 
sion. I  have  heard  of  others  who  could  not  read,  much  less  imder- 
stand,  what  they  had  written.  While  simplicity  however  is 
advocated,  it  need  not  be  attended  with  undue  haste.  If  the  judge 
can  make  up  his  mind  with  satisfaction  to  himself  at  once,  after 
hearing  parties  viva  voce,  with  or  without  proof,  let  him  decide  at 
once ;  if  not,  let  him  take  time  for  consideration  ;  but  in  every 
appealable  cas§  let  his  judgment  be  reduced  into  writing. 
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In  other  cases,  and  more  especially  when  the  demand  is  not  of  a 
pecuniary  character,'  written  pleadings  from  both  sides  may  be 
necessary  or  advisable.  Whether  a  simple  answer  by  the  defender 
to  the  pursuer's  original  summons  or  petition,  or  the  more  elaborate 
step  of  a  condescendence  of  particulars  and  answers  thereto  may 
suffice,  or  be  required,  let  the  judge  again  determine.  After  a 
pretty  lengthened  experience,  I  am  satisfied,  that  if  clients  would 
put  themselves  to  the  trouble  of  affording  to  their  agent's  full  and 
accurate  information  at  first,  and  if  judges  and  agents  would  there- 
after take  the  necessary  pains,  a  satisfactory  record  might,  except  in 
a  few  cases  of  unusual  complexity,  always  be  made  up  by  a  single 
paper  from  each  side.  But  if  litigants  will  be  careless  about 
putting  their  agents  in  possession  of  a  knowledge  of  all  material 
facts, — if  agents  will  not  be  at  the  trouble  of  digesting  these  facts, 
when  they  have  got  them, — and  if  judges,  while  pretending  to  have 
heard  imaginary  statements  or  explanations  from  the  parties  or 
their  'agents,  and  while  gravely  minuting  imaginary  meetings  with 
them,  for  adjusting  records,  &c.,  have  been  really  allowing  the 
parties  to  cobble  up  things  as  they  liked,  in  court  or  out  of  court,' 
and  are  mainly  anxious  to  devote  as  little  time  as  they  decently  can 
to  the  performance  of  their  proper  duties,  and  as  much  as  they  can 
to  something  else,  whether  divinity  or  dancing,  God  help  all  attempts 
at  judicial  reform. 

La  voUa  !  my  page,  I  fear,  is  more  than  exhausted. — I  am,  &c. 

J.  C. 

Afareh  6^,1873. 


fixAts  ot  Sitgliek,  Jlmerixan,  anb  Colonial  (ffascs. 


Benefit  Building  Society — Breach  of  Trust  hy  Directors — Suit  to  Recover 
Moruys  of  the  Society  Improperly  Deposited  toith  a  Finance  Comminy. — The 
manager  of  a  benefit  builaing  society,  established  under  6  &  7  WilL  IV.  c  32, 
deposited,  in  pursuance  of  a  resolution  passed  by  the  directors,  but  contrary  to 
the  Act  and  the  rules  of  the  society,  money  of  the  society  with  a  finance 
company  of  which  he  was  also  manager.  The  company  gave  a  cheque  to  the 
manager  for  the  repayment  of  the  money  to  the  building  society,  but  he  did 
not  pay  over  the  money  to  the  society.  Held,  on  bill  filed  by  the  trustees  of 
the  society  (rev.  decision  of  the  Master  of  the  Rolls),  that  the  money  was  trust 
money  improperly  deposited  with  the  finance  company,  that  the  giving  the 
cheque  to  the  manager  was  no  discharge  to  the  company,  nor  repayment  to  the 
building  society,  and  that,  therefore,  the  trust  money  being  still  in  the  hands 
of  the  finance  company,  a  suit  would  lie  in  this  Court  on  behalf  of  Uie  real 
owners  to  recover  it,  and  that,  without  making  the  directors  of  the  building 
society  a  party  to  it — Hardy  v.  Metropolitan  Land  and  Finance  Company ,  41 
L.  J.  Ch.  267. 

Company— Scnp^Wer — Riaht  of  Directors  to  Register  as  Shareholders, — Pit 
applied  for  and  received  an  allotment  of  scrip  certificates  to  bearer  under  a  pro- 
spectus, which  stated  that  on  registration  of  the  scrip,  of  which  due  notice 
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would  be  given,  the  certificates  would  be  divided  into  five  shares  of  ^10  each. 
He  never  applied  to  have  his  scrip  registered.  Held^  aff.  decision  of  the  Master 
of  the  Rolls,  that  he  could  not  be  registered  as  a  shareholder  w^ithout  his  con- 
sent.— Macllwraith  v.  Dublin  Tru7ik  Connecting  Railway  Company^  41  L.  J.  Ch. 
262. 

Trust  aio)  Trustee. — Unauthorised  Investments — Discretion  as  to  Time  of 
Co/iversum — Sheaves  in  Unlimited  Company — Liability  for  Loss. — Testator,  by 
will  dated  in  August  1862,  bequeathed  his  shares  in  a  public  company,  and  the 
rest  of  his  estate  to  his  trustees  upon  trust,  to  convert,  "  immediately  after  his 
decease,  or  so  soon  thereafter  as  they  might  see  fit  to  do  so."  Part  of  the  estate 
consist^  of  thirtv-six  shares  in  the  Bimiingbam  Bank,  an  unlimited  company. 
At  testator's  death  the  shares  were  at  a  premium,  and  considered  a  safe  invest- 
ment. Soon  after  testator's  death  the  bank  issued  new^  shares,  offering  them  to 
the  original  shareholders  at  par.  Nine  were  offered  to  the  trustees  in  respect 
of  the  testator's  shares,  and  being  at  a  premium  were  purchased  by  them,  though 
the  trust  for  investment  did  not  authorise  investment  in  shares.  The  old  and 
new  shares  were  held  together  by  the  trustees  until  July  1866,  when  the  bank 
broke.  Held,  that  the  trustees  should  not  have  purchased  the  new  shares,  and 
should  have  sold  the  old  shai'es  in  reasonable  time  after  the  testator's  death ; 
that  reasonable  time,  in  such  case,  if  no  cause  is  shown  for  delay,  is  a  year  after 
testator's  death ;  and  that  the  trustees  must  replace,  not  only  the  amount  of  the 
calls  made  upon  all  the  forty-six  8hare8,*and  tne  purchase-money  of  the  shares 
purchased,  but  also  the  loss  to  testator's  estate  in  respect  of  the  shares  having 
become  valueless. — ScuUhorpe  v.  Tipper,  41  L.  J.  Ch.  266. 

Sale — Cargo  "expected  to  arrive'' — Particular  Voyage  Contemplated  by  Parties 
— The  agents  of  defts.  in  Chili  having  purchased  a  quantity  of  nitrate  of  soda, 
and  chartered  the  Precursor  to  convey  it  to  England,  defts.  contracted  to  sell 
to  pit.  "600  tons,  more  or  less,  being  an  entire  parcel  of  nitrate  of  soda,  expected 
to  arrive  at  port  of  call  per  Precursor,  .  .  .  Should  any  circumstance  or' 
accident  prevent  the  shipment  of  the  nitrate,  or  should  the  vessel  be  lost,  the- 
contract  to  be  void."  At  the  date  of  the  sale  the  greater  part  of  the  nitrate 
of  »oda  intended  for  shipment  had  been  destroyed  by  an  earthquake.  The 
charter-party  was  subsequently  cancelled,  and  notice  of  this  was  in  due  course 
forwarded  to  pit.  The  agents  of  defts.  afterwards  purchased  a  like  quantity 
of  nitrate  of  soda  on  account  of  defts.,  and  obtained  a  transfer  of  a  second 
charter-party  made  between  the  vendors  and  the  owners  of  the  Precursor  for 
the  conveyance  of  the  second  parcel  of  nitrate  of  soda  to  England.  Upon  the 
arrival  of  the  cargo  in  this  country,  pit  laid  claim  to  it  under  his  contract. 
Held,  aff.  decision  of  Q.  B.,  39  Law  J.  Q.B.  210,  that  the  contract 
related  only  to  the  nitrate  of  soda  which  was  then  expected  to  be  carried  by 
the  particular  voyage,  and  that  upon  this  particular  voyage  being  rendered 
impossible,  the  liability  of  defts.  was  terminated,  and  pit.  had  no  claim,  and 
the  cargo  subsequently  purchased. — Smith  v.  Myers  (Exch.  Ch.,)  41  L.  J.  Q.B.  91. 

PRiKCiPAJi  AND  Agenj — Broker — Usage  of  Trade. — Defendant,  a  Liverpool 
merchant,  employed  pits.,  sworn  brokers  of  London,  to  buy  for  him  a  certain 
quantity  of  tallow  in  the  London  tallow  market ;  pits.,  having  other  orders, 
bought  in  their  own  name  a  quantity  sufficient  to  include  these  orders  also,  ex- 
changing with  the  vendors  notes  for  the  larger  quantity  (not  specific)  but  send- 
ing deft,  a  sold-note,  as  brokers,  for  the  smaller  quantity  (not  specific) ;  pits, 
afterwards  balanced  and  settled  various  transactions  (including  this)  which  they 
had  with  the  same  vendors,  and  when  the  time  for  delivery  to  deft,  came, 
bought  the  requisite  quantity  of  tallow  and  tendered  it  to  deft.,  who  refused  to 
accept  because  pits,  had  made  no  binding  contract  between  him  and  the  said 
venoors  for  the  smaller  quantity,  and  pits,  having  thereby  incurred  loss,  brought 
their  action  on  the  ground  that  they  were  justified  in  acting  as  they  did  by  the 
custom  (unknown  to  deft.)  of  the  London  tallow  market  for  brokers,  when  they 
retoeive  an  order,  to  contract  in  their  own  names,  either  for  the  amount  ordered 
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or  any  other  amount  at  their  convenience,  exchanging  notes  as  above  described, 
becoming  personaUy  liable,  and  balancing  as  above  described,  and  if  the  prin- 
cipals refused  to  accept  or  deliver,  to  buy  or  sell  against  them  and  charge  them 
with  the  loss.  Uelay  per  Cleasby,  B.,  Hannen,  J.,  and  Mellor,  J.,  that  pits, 
were  employed  to  act  as  brokers  only,  that  the  custom  turned  them  into  ven- 
dors, and  that  such  custom  therefore  was  inconsistent  with  the  employment 
and  not  binding  on  deft.  ;  but  by  Blackburn,  J.,  Channell,  B.,  and  Kelly, 
C.B.,  that  the  custom  was  consistent  with  the  employment  and  binding  on  him ; 
per  Blackburn,  J.,  because,  though  pits,  were  employed  as  brokers,  the  custom 
only  gave  an  alternative  power  to  dispense  with  privity  of  contract,  the  brokers 
becoming  personally  liable  ;  per  Channell,  B.,  because  the  employment  by  deft, 
to  buy  for  him,  meant  as  a  broker  in  the  London  tallow  trade,  and  the  custom 
did  not  necessarily  make  pits,  sellers ;  and  per  Kelly,  C.B.,  because  the  effect 
of  the  custom  was  to  allow  deft,  to  sue  in  pits,  names,  and  give  him  the  guaranty 
of  pits.— JlfoW6«  V.  Robinson  (Ex.  Cham.),  41  L.  J.  C.  P.  65. 

Bond — Ale,  Porter,  or  Spirit  merchant— Brewer, — The  traveller  for  a  porter, 
ale,  and  spirit  merchant  bound  himself  by  a  bond  not  to  "  travel  for  any  porter, 
ale,  or  spirit  merchant,  as  agent,  collector,  or  otherwise,"  within  a  certain  dis- 
tance of  the  town  where  the  merchant  carried  on  his  business.  The  traveller 
travelled  within  the  distance  as  agent  and  collector  for  a  firm  of  brewers  in  the 
same  town,  who  brewed  and  sold  only  beer,  ale,  and  porter,  and  sold  no  liquor 
but  of  their  own  manufacture.  Heldj  that  the  brewers  were  not  porter,  ale,  or 
spirit  merchants  within  the  meaning  of  the  bond. — Josselny  v.  Paraon,  41  L.  J. 
Ex.  60. 

Legact  Dutt — Money  hequeaihed  to  he  laid  out  in  land:^Z6  Geo.  III.  c.  52, 
£ec.  19. — A  testator  who  died  in  1800,  by  his  will  directed  a  fund  in  Consols  to 
be  laid  out  in  the  purchase  of  land,  and  settled  its  possession  on  certain  persons 
and  their  issue  male,  with  remainder  to  his  own  rignt  heirs.  S.  became  entitled 
by  inheritance  to  the  fund,  and  on  her  death  E.  became  entitled  thereto  as  heir 
to  S.  The  fund  never  was  laid  out  on  land,  nor  in  any  w^  dealt  with  by.S. 
or  those  from  whom  she  inherited  it.  Hetd,  that  under  36  Geo.  III.  c.  52,  sec. 
19,  the  rate  of  legacy  duty  payable  by  E.  was  the  same  as  would  have  been 
payable  on  a  legacy  bequeathed  to  him  by  S. — De  Lancey  v.  The  Queen  (Ex. 
Cham.),  41  L.  J.  Ex.  64. 

Chartkr-Party—  Brea4h>  of  contract  to  deliver  cargo — Foreign— ^Charter-party 
— Bill  of  lading. — Constniction  of  a  contract  whereby  a  German  master  of  a 
German  ship,  chartered  by  German  charterers,  signed  biUs  of  lading  which  were 
in  the  English  language,  and  stipulated  for  payment  of  freight  in  English  money 
by  EnglLsh  consignees  of  goods  to  be  camect  to  a  German  port.  The  master 
signed  bills  of  lading  to  deliver  at  Hamburgh,  "  dangers  of  the  seas  only  ex- 
cepted." Heldy  that  though  the  charter-party  contained  other  exceptions,  the 
master  was  the  agent  of  the  owner  as  well  as  the  charterer,  and  that,  therefore, 
the  terms  of  the  bill  of  lading  were  binding.  The  ship  arrived  at  Falmouth  on 
the  23d  of  August,  during  the  war  between  France  and  Germany.  Hambuigh 
was  blockaded  till  the  18th  of  September.  The  consignees  offered  to  take  their 
cargo  at  Falmouth,  and  pay  full  freight,  but  were  refused.  The  suit  was  com- 
menced on  the  1st  of  l^ovember.  Held,  that  whether  the  contract  should  be 
construed  according  to  the  general  maritime  law,  or  English  or  German  law, 
the  master  was  bound  to  have  delivered  the  cargo  at  Hamburgh  or  at  Falmouthi 
—The  Patrie,  41  L.  J.  Adm.  23. 

Deposit — Negligence — Warehouseman. — In  the  case  of  depositaries  for  hire 
where  the  goods  are  lost,  the  authorities  are  not  agreed  as  to  whether  the  bur- 
den of  proof  of  negligence  is  on  the  owner  of  the  goods  or  of  reasonable  care  on 
the  depositary.  In  England  it  is  held,  that  the  burden  is  upon  the  owner,  but 
the  courts  in  this  country  (America)  have  in  some  cases  held  otherwise.  The 
defendants,  a  railroad  company,  having  transported  for  the  plaintiff  eighteen  bales 
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of  cotton,  held  the  same  at  their  warehoaee  to  be  called  for  by  him,  but  ultimately 
ilelivered  to  him  but  sixteen.  The  two  other  bales  had  been  in  some  manner  lost. 
In  assumpsit  against  the  defendants  as  warehousemen  for  the  non-delivery  of 
the  two  bales,  tne  plaintiff  having  offered  no  proof  of  negligence,  except  what 
w;w  to  be  inferred  from  the  receipt  and  non-delivery  of  the  bales,  and  the  de- 
ft'udants  not  having  explained  how  the  bales  had  been  lost  or  in  any  manner 
acctmnte^l  for  them,  nor  shown  that  they  had  exercised  reasonable  care  to  pre- 
vent their  loss,  the  court  ruled  that  the  defendants,  to  deliver  themselves  from 
responsibility  for  the  goods,  were  bound  to  prove  either  a  delivery  to  the  plain- 
tiif,  or  that  they  had  exercised  ordinary  care  in  keeping  them,  and  that  under 
the  circumstances  the  burden  was  not  on  the  plaintiff  to  show  the  manner  of 
tlie  defendants'  negligence  by  means  of  which  the  loss  occurred.  Held,  that  this 
ruling,  in  the  circumstances  of  the  particular  case,  was  correct.!— ^au»  v.  Hart- 
ford £  New  Haven  R  R,  Co.,  37  Conn.  Rep.  276., 

Reparation — Negligence — Infection. — E.  was  in  the  occupancy  of  the  land  of 
W.  as  a  mere  licensee,  and  pastured  upon  it  a  flock  of  sheep  affected  with  an 
infectiouA  disease.  Immediately  after  E.  took  his  sheep  away  W.  moved  upon 
the  land  with  his  sheep,  and  the  disease  was  communicated  to  the  sheep  of  W., 
who  was  i^orant  of  the  nature  of  the  disease  and  its  mode  of  communication, 
hut  ha<l  been  falsely  informed  by  E.  that  there  was  no  danger.  Held,  that  E. 
was  liable  to  W.  in  damage. — Eaton  v.  Winnie,  4  Amer.  Rep.  377. 

Ecclesiastical  Law— Poiwr  of  General  over  Local  Church  Organization — 
Rights  of  Minority  who  are  steadfast  to  the  Faith — The  Civil  Courts  not  only  recog^ 
nize  hut  give  effect  to  the  sentence  of  Deposition  passed  upon  an  Offender  by  the 
EccUsiantical  Tribunal — Injunction. — \Vnere  it  appears  that  a  local  church  and 
the  rector  thereof  ai-e  members  of  and  under  the  supervision  and  control  of  a 
gi^neral  and  supt^rior  church  organization,  to  whose  faith  and  discipline  they 
have  voluntaiilv  attached  themselves,  those  who  continued  to  adhere  to  the 
faith  and  discipline  of  the  general  church  are  the  beneficiaries  for  whose  use  the 
trustees  hold  tne  church  property,  although  they  are  the  minority  of  the  local 
church  organization.  Where  the  proper  ecclesiastical  tribunal  have  obtained 
jurisdiction,  and  have  tried  and  passed  sentence  of  deposition  upon  an  alleged 
offender,  civil  courts  not  only  recognize  the  validity  of,  but  give  effect  to  the 
decision  of  the  Church  courts.  Where  the  material  all^*gations  of  a  complain- 
ant's bill  are  not  jxjsitively  sworn  to  by  him,  but  are  only  upon  information 
and  l)elief,  and  there  are  no  accompanying  affidavits  of  parties  who  possess  the 
jMisitive  knowledge  to  confirm  the  facts  stated  upon  information  and  belief,  an 
mterlocutory  injunction  ought  not  to  issue.  Where  upon  a  balancing  of  the 
damages  which  will  result  to  the  defendants  by  the  granting  of  an  injunction, 
and  such  as  may  result  to  complainants  from  its  refusal,  it  appears  probablt; 
tliat  the  damage  to  the  defendants  will  be  vastly  greater  than  that  tne  com- 
plainants woula  sustain,  the  court  in  its  discretion  may  order  the  motion  for  in- 
junction to  stand  over  until  the  final  hearing  of  the  cause. — Calkins  et.  al  v. 
l'}ienty  et.  aL  in  Chancery,  Circuit  Court  of  Cook  County.— Chicago  Legal  News, 
August  3. 

Foreign  Insurance — Agent  and  Principal — State  of  war.-- A  foreign  insur- 
ance company,  which  has  issued  a  policy  upon  the  life  of  a  citizen  of  this 
country  (United  States),  is  to  be  considered  as  not  affected  by  the  state  of  war 
wluch  existed  between  the  different  sections  of  the  United  States  from  1860  to  1864, 
but  is  to  be  deemed  a  neutral ;  and  the  contract  of  life  insurance  is  not  impaired 
by  the  war.  And  where  such  a  company  had  agents  at  Fayetteville  (N.  C. )  <iurin jj 
the  war,  w^lio  were  agents  for  the  puri>08e  of  receiving  premiums.  Held,  that  all 
payments  of  premiums,  made  to  them  by  persons  insured,  were  valid,  and  bound 
the  insurers.  Held,  also,  that  payments  to  such  agents,  made  in  the  currency 
then  in  u«e,  if  so  received,  would  constitute  valid  payments.  When  an  agency 
of  an  insurance  company  is  given  to  two  person;^,  not  as  individuals  but  as 
partners,  both  are  liable  for  the  acts  of  either,  and  the  principal  has  the  right  to 
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suppose  that  the  joint  action  of  both  will  be  invoked  in  the  discharge  of  the 
agency,  and  the  agency  of  the  firm  ceases  with  the  death  of  one  member  of  it, 
and  cannot  be  exercised  by  the  survivor,  either  in  the  name  of  the  firm  or  of 
himself,  individually.  After  the  insured  has  notice  of  the  death  of  one  of  such 
firm,  payments  made  to  the  survivor  are  not  to  be  deemed  as  made  to  any  agent 
of  the  insurer,  so  as  to  make  such  payments  valid. — Marline  v.  InfemcUumal 
Life  Assurance  Co.  of  London,  26  Barb.  N.  Y.  Rep. 

Foreign  Law — Marriage — Rights  of  wife — Judicial  notice, — If  a  court  has  no 
means  of  information  as  to  what  the  law  of -another  State  or  country  is,  it  will 
act  upon  its  own  laws.  But  if  such  countiy  once  constituted  a  part  of  the  same 
kingdom  or  government  with  that  where  the  court  sits,  and  they  were  governed 
by  me  same  laws,  the  court  will  take  judicial  notice  of  the  laws  which  prevailed 
in  both  before  their  separation,  as  matter  of  public  history,  and  presume  them 
imchanged  till  the  contrary  be  shown.  The  United  States  having  been  once  a 
part  of  the  British  Empire,  its  courts  take  judicial  notice  that  the  common  law 
was  in  force  within  her  dominions  at  the  time  of  our  separation  ;  and,  in  the 
absence  of  proof  to  the  contrary,  they  presume,  also,  that  that  law  remains  un- 
changed. Where  a  marriage  was  solemnized  in  England,  between  parties  who 
weie  citizens  of  that  country  at  the  time,  held,  that  uie  rights  of  the  husband  in 
the  property  of  the  wife,  at  and  after  the  marriage,  were  regulated  by  the  com- 
mon law.  And  that  upon  such  marriage  the  husband  becomes  the  owner  of 
the  property  then  owned  by  the  wife  ;  and,  although  he  may  have  permitted 
her  to  retain  possession  of  it,  or  to  invest  it  in  traae  or  in  other  property,  his 
right  to  the  property,  or  that  into  which  it  had  been  converted  by  the  wife  as 
his  agent,  still  continued,  and  was  the  subject  of  levy  and  sale  on  execution 
issued  against  him. — Stokes  v.  Macken,  26  Barb.  N.  Y.  Kep. 

Bill  op  Exchange. — A  promi&sory  note,  made  payable  to  a  corporation 
organized  for  an  illegal  purpose,  and  given  to  it  upon  a  settlement  between  the 
maker  and  the  corporation,  of  dealings  growing  out  of  the  illegal  operations  of 
such  corporation  is,  as  between  the  original  parties  to  such  note,  illegal  and  void. 
When  the  plaintiff,  being  the  president  of  such  corporation,  became  the  payee 
and  indorser  of  sucn  a  note,  without  any  request  and  without  the  knowledge  of 
the  maker,  and  as  agent  of  the  corporation,  ne  settled  with  the  maker,  and  had 
knowledge  of  the  consideration  of  tne  note.    Held  that,  as  between  the  plaintiff 
and  the  maker,  the  note  was  without  any  consideration  to  support  it.     But  that 
when  such  note  was  transferred  to  a  bank,  and  bv  it  discounted  before  maturity, 
and  without  notice  for  value  paid,  it  became  in  the  hands  of  the  bank  valid  and 
operative  against  all  the  parties  to  it.    And  that,  while  the  note  was  in  the 
hands  of  the  bank  or  of  any  other  parties  deriving  title  by,  through,  or  imder  it, 
the  maker  could  not  avail  himself  of  the  defence  which,  as  against  the  plaintiff 
or  other  holder,  not  bona  fide,  he  had  to  the  note.    Held,  also,  that  the  maker 
bfing  liable  upon  such  note,  when  it  matured,  for  the  full  amount,  and  the  debt 
being  valid  mjainst  all  the  parties  to  the  paper,  a  new  note,  given  by  the  maker 
in  renewal  of  and  to  take  up  the  former  was,  as  between  the  bank,  then  the 
holder  and  the  parties  to  the  new  note,  founded  upon  a  good  consideration.     It 
is  optional  with  an  acconmiodation  indorser  or  surety  to  sue  his  principal  either 
upon  the  note  or  for  the  money  paid  upon  it     If  he  sues  upon  the  note  he  can 
recover  no  more  than  the  face  of  the  note,  with  interest,  whereas,  by  suing  for 
the  money,  he  becoiues  not  only  entitled  to  the  amount  of  the  note  and  interest, 
but  also  to  the  costs  paid  by  him  in  the  suit  upon  it. — Burton  v.  titewart,  26 
Barbour,  N.  Y. 

Railway — Statute — Power  to  stop  street — Incorporation  of  deposited  plans, — An 
Act  of  Parliament  empowered  a  railway  company  to  make  a  line  of  railway 
through  the  city  of  London,  according  to  the  levels  shown  on  the  deposited 
plans  and  sections  referred  to  in  the  Act  It  also  empowered  the  com|)any  to 
stop  up  all  streets  within  a  described  area,  excepting  certain  named  streets.  Tlie 
deposited  plans  showed  that  S.  Street  Twliich  the  company  contended  wa<*  within 
the  described  area)  was  to  be  crossed  by  an  arch  of  a  certain  height  and  span. 
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Sabfleqnently  the  company  obtained  another  Act,  authorizing  them  to  make  an 
undeigroiind  instead  of  an  aboveground  railway,  and  re-enacting  the  powers 
given  to  them  by  the  previous  A,ct  In  a  suit  for  an  injunction  to  restrain  the 
company  fipom  stopping  up  S.  Street, — Held,  per  Bacon,  V.C.,  that  the  plans 
and  sections  were  mcorporated  into  and  must  be  read  as  part  of  the  Act,  and 
consequently,  since  these  showed  that  the  line  authorized  by  the  first  Act  .was  to 
cross  S.  Street  on  an  arch,  the  general  power  conferred  by  that  Act  of  stopping 
up  streets  in  the  said  are&  did  not  extent  to  S.  Street,  and  there  being  no  further 
powers  conferred  by  the  second  Act,  the  company  had  no  power  to  stop  up  that 
street. — Attorney-General  v.  Great  Eastern  By,  Cb.,  41  L.  J.  Ch.  202. 

Sale — Condition  Precedent — Risks  of  Navigation  to  be  borne  by  Purchaser, — 
By  an  agreement,  in  which  C.  was  described  as  vendor,  and  P.  as  purchaser,  C. 
a^^reed  to  ship  a  cargo  of  ice,  and  on  the  same  being  shipped,  to  forward  to  P. 
bills  of  lading,  on  receipt  of  which  P.  was  to  "  take  upon  himself  all  risks  and 
dangers  of  the  sea,"  &c.,  P.  also  agreeing  "  to  buy  and  receive  the  ice  on  its 
arrival^"  taking  the  ice  from  alongside  the  ship,  and  paying  for  it  in  cash  on 
delivery,  at  the  rate  of  208.  per  ton,  weighed  on  board  during  delivery.  Held 
(reversing  the  judgment  of  tne  Court  of  Exchequer)  that  upon  the  true  con- 
struction of  the  agreement,  the  effect  of  the  clause  as  to  risks  and  dangers  of 
the  seas  was  not  merely  to  save  C.  from  liabilitv  for  non-delivery,  but  to  bind 
P.  to  insure  the  cargo  on  receiving  the  bill  of  lading  ;  and  that  the  ship  and 
cargo  having  been  lost  on  the  voyage  through  perils  of  the  seas,  P.  was  liable 
to  Miv  C.  the  price  of  the  value  of  the  cargo. — Uastle  v.  Playford  (Exch.  Cham.), 
41  L.'  J.  Ex.  44. 

Damage — Remoteness — Proximate  Cause — Contributory  Negligence  of  third 
jwrfy.— Defendants  having  contracted  to  supply  pit.  with  a  service  pipe,  from 
their  main  to  the  meter  on  his  premises,  laid  down  a  defective  pipe  from  which 
the  gas  escaped.  A  workman,  m  the  employ  of  £^,  gasfitter,  engaged  by  pit.  to 
lay  down  pipes  upon  his  premises,  negligently  took  a  lighted  candle  for  the 
purpose  of  finding  out  whence  the  escape  proceeded.  An  explosion  then  took 
place,  whereby  damage  was  occasioned  to  the  pit's  premises,  and  the  pit.  there- 
upon brought  an  action  to  recover  compensation  from  the  defts.  Held  aff. 
judgment  of  Court  below  that  he  was  entitled  to  recover. — Burrows  v.  March, 
G(u  and  Coke  Company  (Ex.  Cham.),  41  L.  J.  Ex.  46. 

Work  and  Labour — Local  Board  of  Health— Execution  of  IVwk — Order  of 
Chairman — Statute  of  Frauds. — Plaintiff  had  been  employed  by  a  local  board  of 
health  to  construct  certain  main  sewers.  Having  completed  the  main  sewer, 
pit  was  leaving  the  work,  when  the  surveyor  stopped  him  and  requested  him 
not  to  go  away  as  he  was  wanted  to  construct  the  connections  between  the  house 
drains  and  the  sewer.  Pit  asked  who  was  to  be  responsible  for  the  payment, 
to  which  the  surveyor  answered  that  deft.,  who  was  the  chairman  of  the  local 
board,  was  waiting  to  see  pit  about  it  Pit.  then  had  an  intei-view  with  deft., 
at  which  deft  said,  "  What  objection  have  you  to  making  the  connections  V* 
The  pit  said.  "  I  have  none,  if  you  or  the  board  will  ortler  the  work,  or  become 
responsible  for  the  payment."  Deft  said,  "  Go  on  and  do  the  work,  and  I  will 
see  you  paid."  Accordingly  pit  constructed  and  completed  the  connections. 
Held,  rev.  judgment  of  the  Court  of  Q.  B.  ^39  Law  J.  Rep.  (n.s.)  Q.B.  275), 
that  there  was  evidence  to  go  to  the  jury  oi  the  personal  liability  of  deft, — 
Mountstephen  v.  Lakeman  (Exch.  Cham.),  41  L.  J.,  Q.B.  67. 

Freight — Contract  to  Carry — Performance  unlawful  by  reason  of  War  tm- 
minent  or  declared — Pro  rata  Freight, — The  master  oi  the  T.  having  agreed  to 
carry  cargo  to  the  port  of  Dunkirk,  arrived  off  that  port  on  the  16th  of  July, 
when  war  was  imminent  between  France  and  Prussia.  Being  from  other 
causes  unable  to  enter  the  port  till  the  17th,  he  brought  the  ship  to  the  Downs, 
where  she  remained  till  the  I9th,  when  war  was  formally  declared.  Held,  that 
the  interval  between  the  17th  and  19th  was  only  a  reasonable  time  which  the 
master  was  entitled  to  take  to  make  inquiries  as  to  the  danger,  and  that  after 
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the  time  had  elapsed,  the  contract  could  not,  by  reason  of  the  war,  have  been 
executed.  Also,  that  the  master  was  not  bound  to  deliver  the  cargo  at  Dover 
without  receiving  some  payment  for  carrj'ing  the  cai^o  thus  far. — The  TetUonia, 
41  L.  J.,  Adm.  4. 

Principal  and  Agent — Evidence — Custom  making  Broker  liable  where  prin- 
cipal not  disclosed  hy  sale  note — Similar  usage  in  different  trade. — Defta,  M.  & 
W.,  fruit  brokers  in  the  city,  gave  pits.,  wholesale  grocers  there,  the  following 
contract  note,  addressed  to  pits, : — "  We  have  this  day  sold  for  your  account  to 
our  principal  50  to  70  tons  of  misins.  (Signed)  M.  &  W.,  brokers."  Held,  in 
an  action  against  defts.  as  purchasers,  first,  that  evidence  was  admissible  of  a 
usage  in  the  fruit  trade,  by  which,  in  a  contract  worded  as  above,  without  men- 
tioning the  buyer,  the  broker  was  liable  to  make  good  any  loss  throuj^h  the  de- 
fault of  his  principal ;  secondly,  dub.  Cockbum,  C.J.,  that  evidence  of  a  similar 
usage  in  the  colonial  market  was  also  admissible,  as  showing  the  liability  of 
brokers  in  a  trade  of  a  similar  character.  SembUf  per  Blackburn,  J.,  that  the 
declamtion  should  have  been  framed  so  as  to  charge  defts., 'not  as  principals, 
but  as  having  undertaken  a  liability  in  the  nature  of  that  of  a  del  credere  agent 
—Fleet  V.  Murton,  41  L.  J.,  Q.B.  49. 

Compensation. — Right  to,  under  special  act  incorporating  Lands  Clauses  Act, 
without  express  enactment. — Where  an  Act  of  Parliament,  with  compulsory 
powers,  incorporates  tlie  whole  of  the  Lands  Clauses  Act,  a  right  to  compensa- 
tion is,  without  any  other  enactment,  conferred  upon  the  persons  interested  in 
lands  injuriously  affected  by  the  exercise  of  such  powers.  By  the  Chelsea  Im- 
provement Act  (8  &  9  Vict,  c  143),  the  Lands  Clauses  Act,  1846,  is  incor- 
porated in  the  usual  way.'  By  ss.  124  and  127,  compensation  is  expressly  given 
where  projections  made  before  the  passing  of  the  Act  are  ordered  to  be  removed, 
and  where  a  house  taken  down  to  be  rebuilt  is  ordered  to  be  set  back  to  the 
line  of  the  street.  By  s.  104,  power  is  given  to  alter  the  level  of  streets,  but 
there  is  no  provision  as  to  compensation.  Heldy  notwithstanding  the  absence 
of  any  such  provision,  that  the  lessee  of  a  house  injuriously  ail'ected  by  the 
raising  of  the  level  of  a  street  under  the  powers  of  s.  104,  was  entitled  to  com- 
pensation.— Reg,  V.  Vestry  of  St.  Luk^Sy  Chelsea,  41  L,  J.,  Q.B.  81. 

Marine  Insurance — Assignment  of  Policy — 31  <Sf  32  Vtct.  c.  86. — By  s.  1 
of  31  &  32  Vict.,  c.  86,  it  is  enacted  that,  whenever  a  policy  of  insurance 
on  any  ship,  or  on  any  ^oods  in  any  ship,  or  on  any  freight,  has  been  assigned, 
BO  as  to  pass  the  l)eneficial  interest  in  such  policy  to  any  person  entitled  to  the 
property  thereby  insured,  the  assignee  of  such  policy  shall  be  entitled  to  sue 
thereon  in  his  own  name.  Held,  that  this  provision  is  ngt  confined  to  cases 
where  the  policy  is  assigned  before  loss  along  with  the  goods,  but  that  it  also 
applies  to  a  policy  upon  goods  assigned  after  loss,  and  therefore  that  the  assignee 
of  such  a  policv  so  assigned  may  sue  upon  it  in  his  own  name. — Lhyd  v.  Spence, 
41  L.  J.,  g.B.  93. 

Lands  Clauses  Consolidation  Act,  1845  (8  <i&  9  Vict.  c.  18),  s.  127 — Super- 
fluous Land  unsold — Owners  of  adjoining  Land. — By  s.  127  of  the  Lands  Clauses 
Consulidatinn  Act,  1845,  it  is  provided  that  within  the  prescribed  period,  or  if 
no  period  be  prescribed,  then  within  ten  years  after  the  expiration  of  the  time 
limited  lor  the  completion  of  tbe  works,  the  promoters  of  tne  undertaking  shall 
sell  and  dispose  of  such  superfluous  lands  as  they  had  acquired  under  the  pro- 
visions of  that  Act  or  their  special  Acts,  and  in  default  thereof  aU  such  super- 
tluous  lands  remaining  unsold  shall  vest  in  and  become  the  property  of  the 
owners  of  land  adjoining  thereto,"  &c 

The  B.  &  H.  railway  company  was  incorporated  for  the  purpose  of  making 
a  railway,  which  was  to  be  completed  on  or  before  the  30th  of  June  1850,  The 
rights  and  ix)wei*s  of  the  B.  &  H.  Company  became  vested  in  the  year  1846  in 
the  defendants.  The  plans  and  book  of  reference  deposited  with  the  clerk  of 
the  jHiace  included  a  field  in  the  parish  of  B.  The  defendants  gave  to  the 
owners  of  the  field  notices  to  treat  with  them  for  the  purchase  of  the  field  for 
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the  purposeB  of  the  railway.  The  price  of  one  part  was  settled  by  arbitration, 
and  of  the  remainder  by  agreement  between  the  parties ;  the  field  was  con- 
veyed to  the  defendants,  ana  the  defendants  took  possession.  Upon  a  portion 
of  the  field  they  constructed,  in  part,  the  line  of  railway,  together  with  a 
station  and  other  works  connected  therewith  ;  and  upon  part  of  the  remainder 
of  the  field  they  deposited  chalk  and  other  spoil,  whicn,  in  making,  the  railway, 
was  excavated  from  a  cutting  near  the  field,  in  order  to  provide  a  place  K)r 
ilepositing  which  the  defendants  had  purchased  the  whole  of  the  field,  instead 
of  only  a  portion  thereof.  After  the  chalk  and  spoil  were  deposited,  the  de- 
fendants allowed  the  people  employed  by  them  to  occupy  the  portion  of  the 
field  not  used  for  the  station  as  gardens,  and  for  other  purposes,  and,  in  one  or 
two  instances,  persons  not  so  employed  occupied  parts  of  the  field,  and  paid 
tunall  rents  in  respect  thereof  to  tne  station  master,  who  received  them  for  his 
own  use.  The  land  so  occupied  was  productive  to  the  persons  who  occupied 
it.  In  the  year  1868,  the  defendants  compelled  the  occupiers  to  pay  rents  in 
respect  of  the  lands  so  occupied,  and  such  rents  have  since  been  paid  and  re- 
ceived. In  the  same  year  a  road  was  made  by  the  side  of  the  field  by  the  de- 
fendants and  S.,  by  means  of  which  S.  had  access  to  land  belonging  to  him, 
and  which  was  also  useful  t6  the  defendants  as  forming  a  shorter  and  more 
commodious  way  to  their  station ;  and  in  1 869  a  coal  siding  was  extended  into 
part  of  the  field. 

By  a  special  Act  of  the  year  1861,  it  was  provided  that  the  times  limited 
^  for  the  sale  of  superfluous  lands  belonging  to  and  vested  in  the  company 
within  the  several  parishes  enumerated  in  the  schedule  to  this  Act  annexed 
i*hall  be,  and  the  same  are  hereby  extended  to  the  further  period  of  seven  years 
from  the  passing  of  this  Act." 

By  another  special  Act  of  the  year  1868,  it  was  provided  that  "  the  company 
may,  notwithstanding  anything  to  the  contrary  in  the  Lands  Clauses  Consoli- 
dation Act,  1845,  or  m  any  Act  relating  to  the  company,  &c.,  retain  and  hold 
any  lands  belonging  to  them  in  the  parishes  enumerated  in  schedule  A  to  this 
Act,  and  which  have  not  yet  been  applied  to  the  purposes  of  the  company, 
for  the  period  of  ten  years  after  the  passing  of  this  Act,''  &c.  The  parish  of 
B.  was  one  of  the  panshes  enumeratea  in  the  respective  schedules  to  the  above- 
mentioned  special  Acts. 

There  being  no  prescribed  period  within  which  the  defendants  were  bound 
to  sell  superfluous  lands,  the  period  of  ten  years  mentioned  in  section  127 
would  ap]^y  to  lands  not  required  by  them  for  the  purposes  of  the  railway. 
Heidy  in  ejectment  brought  by  the  owner  of  land  adjoining  to  recover  posses- 
fdon  of  a  part  of  this  field  so  let  out  for  gardens,  &c..  that  it  was  land  acquired 
by  the  promoters  under  the  provisions  of  the  Act  of  Parliament ;  that  it  was 
raperfluous  land  which  they  were  bound  to  sell  and  dispose  of  within  ten  years 
after  the  30th  of  June  1850  ;  that  as  they  had  not  done  so,  it  had  in  1860  be- 
come the  property  of  the  plaintiff ;  that  the  special  Acts  of  1861  and  1868 
above  referred  to,  did  not  destroy  his  right ;  and  that  he  could  recover  it  in 
the  action.  [Note  for  Reference  : — Oity  of  Glasgow  Union  Bailway  Go.  v.  Gale- 
donian  Bailway  Go.,  July  17,  1869,  7  Macph.  1072 ;  aff,  July  22,  1871,  9 
Macph.  H.  L.  115,  L.  R.  2,  Sc.  Ap.  160 ;  Moody  v.  Gorhett,  34  L.  J.,  Q.B.  166, 
35  L.  J.,  Q.B.  161,  L.  R.  1,  Q.B.  610.}- May  v.  G.  JV.  By.  Go.,  41  L.  J.,  Q.B. 
104. 

Contract — LiaJbility  of  builder  on  building  contract  by  Givil  God$  of  Lower 
Canada. — Bjr  the  Civil  Code  of  Lower  Canada,  Article  1688,  it  is  provided  that, 
^  If  a  building  perish  in  whole  or  part  within  ten  years,  from  a  defect  in  con- 
Ftmction,  or  even  from  the  unfavourable  nature  of  the  c;round,  the  architect 
f^operintending  the  work  and  the  builder  are  jointly  and  seveiaUy  liable  for 
the  loss."  Appt.,  a  builder,  entered  into  an  agreement  with  the  respondent,  the 
rector  of  the  Cathedral  of  Montreal,  to  build  a  new  cathedral  on  foundations 
which  had  already  been  constructed  by  another  builder.  Shortly  before  the 
completion  of  the  work  the  tower  sank,  and  other  damage  occurred,  owing  to 
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the  insufficiency  of  the  foundations.  Held,  that  inasmuch  as  the  contract  did 
not  limit  appt's  liability  to  his  own  work,  he  was  liable  for  the  damage  caused 
by  the  insufficiency  of  the  foundations. — Wardle  v.  Bethune,  41  L.  J.,  P.  C.  1. 

Carriers  "BY  Railway — Negligence  as  bailees — Dog — ContrUnUory  negligence, — 
R.  delivered  a  dog  to  a  railway  cbmpany^  for  carriage  on  their  railway.  The 
company  received  it,  not  as  common  earners,  but  as  ordinary  bailees.  The  dog 
was  dehvered  with  a  coUar  on  it,  and  a  strap  attached  thereto.  During  the 
journey  there  was  a  change  of  trains ;  for  security  during  the  interval  of  change 
a  servant  of  the  company  fastened  the  dog  up  by  means  of  the  strap,  and  the 
dog  slipped  through  the  collar,  got  on  to  the  railway,  and  was  killed.  Held^ 
that  the  company  were  not  liable. — North  Eastern  Mailtoay  Co,  v.  Richardson^ 
41  L.  J.,  a  P.  60. 

Will — Annwity — Foffeitiure  on  BanJemptcy, — After  G.  had  been  adjudged 
a  bankrupt  by  a  Scotch  sequestration,  and  oefore  he  had  obtained  hid  discharge, 
his  wife,  who  had  taken  part  in  procuring  the  sequestration,  made  her  will, 
and  thereby  gave  an  annuity  to  him  for  life,  and  declared,  that  if  he  should 
become  bankrupt,  or  should  assign,  &c,  the  annuity  should  cease  ;  and  she  also 
empowered  the  trustees  of  her  will  in  their  discretion  any  time  to  refuse  or 
discontinue  payment  of  the  annuity  to  her  husband.  After  the  death  of  the 
testatrix,  ana  before  the  first  payment  of  the  annuity  became  due,  G.  obtained 
a  discharge  which  did  not  divest  the  property  from  the  trustee  in  the  se^uea- 
tration.  Held,  rev.  decision  James,  V.C,  that  the  annuity  waa  forfeitecL — 
Tra/ppes  v.  Meredith,  41  L.  J.,  Ch.  237. 

Leoacy  Duty — Foreign  domicile, — Legacy  duty  is  payable  on  an  annuity  for 
lives,  including  the  testatora,  charged  on  land  in  the  United  Kingdom,  and 
bequeathed  by  a  person  havinga  foreign  domicile. — Chatfidd  v.  Berihtoldtj  41 
L.  J.,  Ch.  256  (rev.  decision  of  Bacon,  V.C.,  ib.  p.  11§.) 
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Sheriffs  Pattison  and  Diokson. 
DoDDB  (Inspector  of  Poor  of  Gordon)  v,  Pitt. — Jan.  25, 1873. 

Poor — Aliment — Relief^LiabiUty  of  Relatives  for  (he  Reimhursemeni  of  Advances 
for  Aliment  made  to  a  Pawper  by  a  Parochial  Board. — About  Whitsunday  1850, 
Mrs.  Mary  Carruthers  or  Pitt,  was  admitted  to  the  benefit  of  the  Poor  Roll  of 
the  pansn  of  Gk)rdon.  She  continued  to  receive  relief  from  the  parish  until 
Martinmas  1871.  During  all  this  period  no  application  was  made  by  the  parish 
to  any  of  her  relatives  for  repayment  of  the  advances  so  made  until  2l8t  Decem- 
ber 1871,  when  Mr.  Dodds,  tne  inspector  of  poor,  wrote  to  Mr.  Pitt,  feumer, 
Manderston  Mill,  a  son  of  the  pauper,  calling  upon  birn  to  reimburse  the 
parish  for  all  its  advances,  and  to  relieve  it  for  the  future  of  the  maintenance  of 
the  pauper.  Afterwards  this  action  was  raised  against  Mr.  Pitt,  concluding 
inter  alia  for  recovery  of  j£122  10s.,  being  the  amount  of  aliment  advanced  to 
his  mother  from  Whitsunday  1850  to  Martinmas  1871. 

The  defence  was — that  the  defender  was,  prior  to  Martinmas  1871,  never  in 
Bufiicient  circumstances  to  aliment  his  mother  beyond  what  he  had  alr^y 
done  :  that  no  application  had  ever  been  made  to  the  defender  for  repayment 
of  the  advances  made  to  the  pauper  until  21st  December,  1871  ;  and  that  the 
purauer  was  not  entitled  to  recover  the  same,  being  barred  by  mora  and 
taciturnity. 

The  pursuer  contended  that  the  plea  of  mora  could  not  apply,  as  the  defen- 
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dex^s  liability  aioee  firom  a  natural  obligation  needing  no  intimation^  and  of 
which  he  (the  defender)  ought  not  to  have  required  to  have  been  reminded. 

The  defender  admitted  the  indelible  nature  of  the  obligation,  but  submitted  that 
the  defender  was  aware  of  his  liability,  as  was  proved  by  his  having  annually 
contributed  according  to  his  ability,  towards  the  aliment  of  his  .mother ;  and 
that  the  delay  on  the  part  of  the  parish  for  nearly  twenty-two  years  in  making 
any  claim  agunst  him,  though  having  ample  opportunity  for  doing  so,  inferred 
aoquieacence  in  his  not  being  in  circumstances  to  do  more  than  ne  had  done 
ana  an  abandonment  of  this  claim.  Authorities  were  cited  on  both  sides,  but 
it  appeared  there  is  no  precedent  directly  bearing  upon  the  point 

Aner  taking  the  case  to  avizandum,  the  S.-S.  ordered  proof,  which  having 
been  led,  the  S.-S.  delivered  the  following  iuterlocutor  and  note  : — 

"i>ujMe,  I9th  October,  1872.--The  S.-S.,  &c. :  Finds,  Ist,  that  the  defender's 
mother  received  parochial  relief  from  the  parish  of  Gordon,  during  the  period 
from  Whitsunday  1850  to  Martinmas  1871,  to  the  amount  stated  in  the  sum- 
mons ;  2d,  that  during  all  the  said  period  no  application  was  made  to  the 
defender  to  relieve  the  parish  of  his  mother's  support ;  3d,  that  during  the  said 
period  the  defender  was  residing  at  no  great  distance  from  Gordon,  and  was  in 
the  habit  of  visiting  Gordon  from  time  to  time ;  4th,  that  the  pursuer  made 
no  application  to  me  defender,  because  he  did  not  think  that  the  defender's 
circumstances  were  such  as  to  enable  him  to  aliment  his  mother ;  5th,  that 
from  time  to  time  during  the  said  period,  the  defender  ^ve  some  assistance  to 
his  mother  in  money  and  otherwise,  and  she  was  also  assisted  to  some  extent  by 
her  daughter  in  Eccles  ;  6th,  that  during  the  period  from  Whitsunday  1850  to 
Blartinmas  1870,  the  defender's  yearly  income  did  not  exceed  the  wage  of  an 
ordinary  labourer  ;  7th,  that  at  Martinmas  1870  the  defender  entered  as  tenant 
to  Manderston  Mill  and  farm,  at  a  yearly  rent  of  £450  :  Finds  under  these  cir- 
cumstances, that  the  defender  is  not  liable  to  the  pursuer  in  repayment  of  the 
aliment  paid  to  the  pauper  from  Whitsunday  1860  to  Martimas  1870,  but  that 
the  defender  is  liable  in  repayment  of  the  aliment  so  paid  during  the  year  from 
Martinmas  1870  to  Martinmas  1871  ;  therefore  decerns  against  uie  defender  for 
the  payment  to  the  pursuer  the  sum  of  j£7  166.,  being  the  aliment  paid  during 
last-named  period.  Quoad  ultra,  assoilzies  the  defender  from  the  conclusions 
of  the  summons,  finds  the  pursuer  liable  in  expenses  ;  allows  an  account  thereof 
to  be  given  in,  and  remits  the  same,  when  lodged,  to  the  auditor  of  court,  to 
tax  and  report,  and  decerns.  George  Dickson." 

'^  Note. — This  is  a  novel  claim,  and  the  pursuer  has  not  been  able  to  cite  any 
case  in  which  arrears  of  parochial  relief  have  been  recovered  under  similar  cir- 
cumstances. It  appears  that  relief  was  originally  given  in  this  instance,  not  on 
the  application  of  the  defender,  but  on  that  of  the  parish  minister.  No  appli- 
cation was  made  to  the  defender  at  any  time  until  1871,  to  get  him  to  relieve 
the  parish  of  this  aliment.  The  pursuer  (the  inspector)  admits  that  he  did  not 
thiuK  that  the  defender  was  able  to  support  his  mother.  It  is  quite  clear  that 
the  defender  made  no  attempt  to  conceal  himself  or  his  circumstances  from  the 
inspector.  Had  application  oeen  made  to  the  defender  in  each  year,  it  is  pos- 
sible that  his  circumstances,  though  limited,  might  have  warranted  the  parish 
in  exacting  some  part  of  the  pauper's  aliment  from  the  defender.  The  parish 
did  not  make  a  yearly  claim,  out  they  now  insist  on  repayment  of  an  accumu- 
lation of  twenty  years'  aliment.  The  Sherifif-Substitute  thinks  that  such  a  claim 
is  quite  untenable.  The  defender  gave  some  small  assistance  to  his  mother 
from  time  to  time,  and  the  course  adopted  by  the  parish  warranted  the  defen- 
der in  assuming  that  the  Parochial  Board  was  satisfied  with  the  efforts  he  made, 
and  that  he  might  spend  his  small  yearly  income  on  that  footing.  Even  haa 
the  defender  given  nothing,  the  ri^ht  of  the  parish,  as  against  him,  was  only  a 
ri^t  of  relief,  which  it  was  in  the  discretion  of  the  parish  to  exercise,  or  to  abstain 
from  exerdsing.  They  abstained  for  twenty  years  to  exercise  it ;  the  presump- 
tion  of  abandonment  arising  from  dela^  to  exercise  a  possible  right  ol  relief  is 
much  stronger  than  the  presumption  of  abandonment  arising  from  delay  to 
enforce  a  direct  claim  of  debt,  and  much  more  when,  as  here,  it  was  at  least 


220  SHERIFF  COUBT  REPORTER.        • 

doubtful  how  far  the  exercise  of  the  right  could  have  been  effectual,  or  rather 
where  it  is  admitted  that  it  was  not  exercised  because  it  was  likely  to  prove 
efl'ectuaL  Besides,  had  th^  right  been  exercised  from  year  to  year,  the  defender 
might  then  have  had  recourse  against  other  relatives,  equally  liable,  but  againsc 
whom  his  recourse  may  now  be  lost  by  the  delay.  The  real  ground  of  this 
action,  however,  evidently  is  the  averment  that  the  defender  ia  now  in  such 
circumstances  as  to  enable  him  to  repay  the  advances.  The  Sheriff-Substitute 
is  disposed  to  doubt  the  relevancy  of  this  averment,  and  to  hold  that,  if  on  the 
grounds  just  explained,  the  right  of  relief  has  been  lost  by  delay  to  exercise  it, 
the  right  cannot  be  revived  by  the  accident  of  the  defender  having  subse- 
quently risen  into  more  easy  circumstances.  The  point  of  relevancy,  however, 
was  not  raised,  and  proof  was  led  in  regard  to  tbe  defender's  present  circum- 
stances ;  the  result  seems  to  be  to  show  that  the  defender  is  quite  unable  to  pay 
such  a  sum  as  ;£122, 10s.  Under  the  circumstances,  therefore,  the  Sheriff-Sub- 
stitute holds  that  the  aliment  till  Martinmas  1870  cannot  be  now  claimed  from 
the  defender,  but  he  thinks  that  a  distinction  must  be  drawn  with  regard  to 
the  year  from  Martinmas  1870  to  Martinmas  1871,  and  this  for  two  reasons  ; 
first,  because  the  demand  having  been  made  in  1871,  the  plea  founded  on  de- 
lay does  not  apply  to  that  year;  and  secondly,  because  at  Martinmas  1870, 
the  defender's  position  was  greatly  improved  by  his  obtaining  a  lease  of  a  hold- 
ing at  a  rent  oi  £4b0  per  annum,  the  Sheriff- Substitute  can  give  no  counten- 
ance to  the  idea,  that  a  man  in  such  circumstances  can  be  held  as  unable  to 
support  his  mother.  He  is  at  present  supporting  her,  and  has  been  since  Mar- 
tinmas 1871.  Any  iinduig,  therefore,  as  to  his  liability  to  do  so  seems  both 
irregular  and  unnecessary.  G.  D.'' 

The  pursuer  appealed.  The  Sheriff  dismissed  the  appeal,  and  adhered,  add- 
ing this 

"  Note, — The  Sheriff  agrees  generally  with  the  views  expressed  in  the  inter- 
locutbr  and  note  of  the  S.-S.  The  Sheriff  looked  into  the  various  authorities 
referred  to  at  the  debate^,  but  there  was  nothing  in  them  in  the  least  degree 
calculated  to  affect  the  grounds  of  the  S.-S.'s  judgment.  G.  H.  P.'' 

Act. — Deas, AU, — W,  A,  Hunter, 
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Sheriffs  Tait  and  Barclat. 

ELLIS  V,  M^LEISH. 

Sheriff  Process — Eevoning  Note. — ^A  reponing  note  was  lodged  against  a  decree 
in  absence  in  tbe  ordinary  Court.  It  was  objected  first,  that  the  notice  of  tbe 
lodgment  was  too  late,  being  two  days  after  the  date  of  lodgment ;  and  second, 
that  implement  of  the  decree  had  taken  place  by  arrestment,  followed  by 
a  summons  of  forthcoming.    The  following  interlocutors  were  pronounced : — ' 

"  Perth,  l^th  Janxmry  1873. — Having  heard  parties'  procurators  on  the  objec- 
tion to  the  defender  being  reponed  against  the  decree  in  absence,  and  made 
avizandum  with  the  case  and  debate  :  Repels  the  objection  founded  in  the  fact 
set  forth  in  the  fifth  article  of  objection  ;  but  in  respect  of  the  arrestment  and 
oon8e(j[uent  action  of  forthcoming  used  and  raised  before  the  presentation  of  the 
repomng  note  :  sists  procedure  under  said  note  until  the  issue  of  the  said  action, 
that  it  may  be  seen  how  far  the  pursuer  thereby  may  obtain  implement  of  the 
decree  in  absence.  Hugh  Babclat. 

"  j^Tofe.— Certainly  the  defender  was  in  fault  in  the  delay,  however  short,  in 
giving  notice  of  the  lodgment  of  his  reponing  note  ;  and  had  any  step  of  dili- 
gence in  the  meantime  been  taken,  he  would  nave  had  himself  to  blame.  But 
there  is  no  precise  statement  of  days  in  the  statute,  and  at  same  time  carries  tbe 
same  latitude  as  quamprimum  or  '  forthwith,'  and  admits  a  reasonable  interpre- 
tation. 
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*'  The  question  of  *  implement '  is  one  of  greater  difficulty.  Implement  is  of 
two  kinds ;  voluntary  by  payment,  and  involuntary  by  recovery  under  diligence. 
The  first,  beyond  all  doubt,  shuts  out  any  review  of  a  decree  in  absence,  except 
by  an  action  of  reduction  and  repetition  in  the  Supreme  Court. 

"  But  recovery  under  diligence  may  be  entirely  without  the  knowledge  of  the 
debtor,  and  it  would  be  hard  in  siich  case  to  shut  out  all  remedy  or  redress. 
Remedy  there  may  be  by  suspension  or  reduction,  but  the  question  is,  Can  the 
Sheriff  give  remedy  by  reponing,  which,  in  the  ordinary  court,  has  the  effect  of 
annihilating  the  decree  as  if  never  pronounced,  and  therefore  destroying  all 
farther  diligence  and  execution  foUoTidng  thereon^  reponing  or  replacing  the  de- 
fender in  the  position  he  held  before  the  decree  was  given! 

**  In  deciding  this  question,  it  may  be  proper  and  necessary  to  trace  somewhat 
the  history  of  this  branch  of  judicial  procedure. 

«  Prior  to  the  Judicature  Act  of  1825  (6  Geo.  IV.  c.  120),  a  Sheriff  had  no 

Sower  to  repone  against  a  decree  in  absence.  This  could  only  be  obtained  by  a 
ill  of  suspension  to  the  Supreme  Court  This  bill  was  as  matter  of  course  re- 
fused (that  is,  not  passed),  but  a  remit  was  made  to  the  local  court  to  repone  on 
payment  of  costs.  Even  after  the  above  noted  Act  which  first  gave  the  power 
to  repone,  the  Sheriff  was  barred  from  reponing  where  the  extract  of  his  decree 
was  followed  by  letters  of  homing,  and  which,  at  that  time  (when  the  Sheriff's 
decreet  could  not  be  followed  by  miprisonment),  was  the  general  course  of  dili- 
gence. But  the  Act  of  Parliament  of  1838,  sec.  18,  and  relative  Act  of  Sede- 
runt of  1839,  sec.  115,  extended  this  right  to  cover  the  signet  writ.  These  last 
mentioned  Acts  (which  are  still  in  observance,  in  so  far  as  not  affected  by  the 
Sheriff  Court  Act  of  1853)  restrict  the  defender's  right  of  reponing  against  the 
decree  in  absence,  and  '  any  letters  of  homing  or  chai^  following  thereon '  to 
the  case,  where  the  same  shall  not  have  been  implemented  in  whole  or  in  part.  It 
is  provided  that,  sul^ect  to  these  restrictions  and  consignation  of  costs,  the  *  Sheriff 
shaU  repone  the  defender,  and  revive  the  action  or  proceeding  in  which  such 
decree  had  been  pronounced  or  extracted.'  The  Act  1853,  sec.  2,  contains  pro- 
visions much  the  same  as  those  in  the  previous  Act  of  1838,  though  in  the  con- 
cluding part  of  the  clause  there  is  the  appearance  as  if  diligence  was  also  super- 
seded or  set  aside,  as  the  Sheriff  is  thereby  authorized  '  to  give  decree  for  the 
expense  of  such  diligence,* 

"  The  question  now  is.  Whether  arrestment  is  implement  of  the  decree  ?  That 
step  is  inchoate  imtil  followed  up  by  decree  of  forthcoming.  It  may  attach 
nothing,  or  it  may  cover  the  whole  debt,  or  only  a  part  thereof.  On  this  point 
the  only  authority  is  the  case,  17th  February  1852,  Stephenson  and  Co,,  24  /urist 
255.  This  decision  was  given  under  the  Act  1838,  and  before  the  statute  1853. 
But  the  Act  last  in  date  made  no  essential  difference  in  the  rules  which  regulate 
and  restrain  the  right  of  reponing.  That  case  had  reference  to  a  poinding,  and 
not  an  arrestment.  There  is  a  quasi  adjudication  of  the  pomded  effects, 
but  which  is  not  perfected  until  a  reported  sale.  It  will  be  seen  by  the 
opinions  of  the  judges  that  they  distinctly  viewed  arrestments  as  in  the 
same  class.  An  arrestment  lays  a  nexus  on  certain  funds,  and  gives  priority  in 
diligence,  all  which  would  be  destroyed,  if  the  decree  on  which  that  step  was 
used  was  annihilated  by  reponing.  Therefore  the  same  result  as  was  reached 
in  Stephenson's  case  in  the  matter  of  a  poinding  seems  inevitable  in  that  of 
arrestment.  The  pursuer  is  entitled  to  follow  out  his  diligence  by  the  forth- 
coming, and  obtain  implement  so  far  as  he  can.  The  defender  may  have  his 
remedy  by  suspension,  as  was  sought,  but  not  obtained,  in  Stephenson's  case. 
An  arrestment  on  the  dependence  as  being  only  in  security  might  have  a  difl'er- 
ent  result,  but  one  on  a  decree  and  execution  is  wholly  of  a  different  class.  The 
Sheriff-Substitute  has  therefore  sisted  this  reponing  until  the  issue  of  the  forth- 
coming. If  nothing  be  recovered  in  that  action  then  there  is  no  implement 
if  something,  but  not  all,  is  made  forthcoming  the  decree  may  be  opened  up  by 
reponing  so  far  as  not  then  implemented.  B.  H." 

On  appeal,  the  Sheriff  (17  Feb.  1873)  affirmed,  with  the  following 
"  Aote.— From  the  analogy  of  the  case  of  Stephenson  (17  February  1862,  24 
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Juiiflt  255}  relating  to  the  effect  of  a  poinding,  the  only  doubt  of  the  Sheriff  is, 
whether  the  arrestment  and  forthcoming,  although  decree  in  the  latter  has  not 
yet  been  pronounced,  has  not,  as  was  found  in  the  case  of  the  poinding,  already 
cut  off  the  defender  from  his  right  to  be  reponed  in  the  Sheriff  CourL  J.  T." 


SHERIFF  COURT  OF  ABERDEENSHIRE— PETERHEAD. 

Sheriff  Comrie  Thomson. 

BOBERTSON  V,  ISABELLA  M^ARTHUB.— -  19t^  November  1872. 

Master  and  Servant  Act — Domestic  Servant — At  the  Peterhead  Court,  Sheriff 
Comrie  Thomson  gave  judgment  in  this  case,  the  circumstances  of  which  are 
disclosed  in  his  remarks.    He  said  : — This  is  a  complaint  imder  the  Master  and 
Servant  Act,  1867,  in  which  a  point  has  arisen  of  some  difficulty  and  importance. 
The  respondent  pleads  that  her  engagement  with  the  complainer  was  as  &  domes- 
tic servant,  and  that,  therefore,  to  her  the  provisions  of  the  statute  do  not  apply. 
It  is  quite  settled  by  numerous  decisions  that  the  statute  does  not  refer  to  menial 
or  domestic  servants.    The  difficulty  here  arises  from  the  mixed  character  of 
this  woman's  service,  and  it  is  certainly  not  easy  to  determine,  as  matter  of  fact, 
whether  she  can  be  regarded  as  entirely  a  domestic  servant,  or  farther,  as  matter 
of  law,  whether  if  she  be  partly  a  servant  in  husbandly,  that  fact  is  sufficient  Ut 
bring  her  under  the  statute.    The  circumstances  of  the  family  in  which  she  wa.s 
engaged  are  these  :— The  farmer's  vd£e  was  unable  to  take  any  active  part  in  tlie 
management  of  the  house.    Her  daughter  was  the  housekeeper,  and  appeai-s 
also  to  have  acted  as  cook  for  the  family,  but  not  for  the  men  servants.     There 
was  a  female  outworker,  who  had  no  housework  to  do  whatever,  and  there  was 
respt,  who  was  engaged  as  the  house  servant.    But,  in  addition  to  her  house 
duties,  she  had  to  assist  in  the  milking  of  the  cows,  in  the  feeding  of  the  calves 
and  pigs,  and  she  had  also  to  shear  grass  for  the  calves.     The  question  is 
whether  these  latter  employments  justify  me  in  holding  that  she  was  in  the 
legal  sense  a  servant  in  nusbandry.    I  must  be  guided  in  this  matter  by  the 
reported  decisions  of  the  Supreme  Courts,  and  I  am  of  opinion  that  they  show 
that  the  principles  upon  which  the  question  falls  to  be  determined  is  that  tlie 
servant  is  either  domestic  or  agricultural,  according  as  her  avocations  partake 
more  of  the  one  character  or  of  the  other.    What  kind  of  employment  is  pre- 
dominant is  the  test    I  shall  mention  what,  so  far  as  I  can  discover,  are  tlie 
thi-ee  leading  cases  on  the  subject     In  the  case  of  Clark  v.  M'Naught,  9th 
March  1846,  H.  C.  Arkley  38,  it  was  held  that  a  woman  engaged  to  act  as 
kitchen-woman  and  byre- woman  was  a  servant  in  husbandry.    In  that  case 
there  was  difference  of  opinion  on  the  bench,  but  as  it  appeared  that  her  manag- 
ing the  dairy  and  attenaing  to  the  cows  were  hef  principal  duties,  the  decision 
evidently  falls  within  the  mle  I  have  mentioned.    In  an  English  case,  ex  parte 
Hughes  (1 1th  May  1854,  23  L.  J.  M.  C.  138),  the  Court  of  Queen's  Bench 
held  that  a  woman  was  a  servant  in  husbandry  who  had  been  hired  as  a  dairy- 
maid at  a  farm,  and  whose  duties  were,  in  addition  to  those  of  a  dairymaid,  to 
assist  in  the  harvesting  of  the  hay  and  com,  if  required.    She  had  also  to  keep 
house,  and  to  cook  for  the  men  servants  and  labourers,  and  to  make  their  beds ; 
and  when  her  master,  and  sometimes  his  family,  visited  the  farm,  which  he  did 
weekly,  she  cooked  for  and  attended  to  them.     In  that  case,  the  domestic 
duties  were  auxiliary  to  the  agricultural    Finally,  in  the  case  of  Davies  v. 
Bennck,  decided  by  the  Queen's  Bench,  23d  Jan.  1861,  30  L.  J.  M.  C.  84,  a 
person  engaged  by  the  owner  of  a  farm  to  keep  the  general  accounts  belonging 
to  the  farm,  to  weigh  out  the  food  for  the  cattle,  to  give  a  hand  at  any  odd  job 
when  required,  and  generally  to  do  what  he  was  ordered,  and  make  himself 
useful,  was  held  not  to  be  within  the  statute.    On  the  facts  of  the  present  case, 
I  have  no  hesitation  in  holding  that  the  agricultural  employments  of  respt 
were  subordinate  or  auxiliary  to  the  domestic,  and  as  the  l^ing  feature  of  the 
employment  appears  from  the  cases  which  I  have  mentioned  to  be  tiie  test 
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wltether  the  statute  applies  or  not,  I  must  hold  that  this  complaint  cannot  be 
MUdtalned.  I  may  say  that  it  seems  an  unfortunate  result,  as  the  woman 
behaved  very  badly,  and  complr.  was  justified  in  taking  proceedings  against 
her  ;  but  I  can  only  disnuss  this  complaint,  finding  no  expenses  due  to  respt. 

Act.— A.  BobertsoTL Alt— A.  Fletcher. 


SHEREFF  SMALL  DEBT  COURT  OF  ABERDEENSHIRE. 

Sheriff  J.  D.  Wilson. 

OLENNIB  AND  MANDATORY  V.  OORBETT. — March  6. 

Neeesaity  of  Stamping  Mandates  under  (he  New  Stamp  Act. — Action  at  the 
instance  of  Isabella  Glennie,  servant,  Qenessee,  Livingston  County,  New 
York,  and  mandatary,  against  John  Corbett,  farmer,  Broomhill,  New  Deer, 
for  recovery  of  a  debt  of  £10,  15s.  Objected  to  the  title  of  the  mandatary 
to  sue  that  the  mandate  was  not  stcunped.  The  Sheriff-Substitute  Dove 
Wilson  made  avizandum^    On  the  case  being  again  called. 

The  S.-S.  said :  This  case  raises  an  important  point  of  practice.  The 
pursuer  of  the  action,  being  resident  out  of  Scotland^  is  obliged  to  sue  with 
the  concurrence  of  a  mandatary,  and  the  question  which  has  arisen  for  de- 
cision is,  whether  the  mandate  which  the  pursuer  is  thus  obliged  to  grant 
requires  to  be  stamped. 

Frior  to  the  Stamp  Act  of  1870,  such  a  mandate  did  not  require  to  be 
Rtamped.  The  Qeneral  Stamp  Act  of  1815  imposed  a  stamp  dutv  on  such 
mandates,  but  that  duty  was  repealed  by  the  Act  of  1824,  which  repealed 
all  stamp  duties  on  law  proceedings.  By  the  Act  of  1870,  however,  both 
the  Act  which  imposed  the  duty  and  the  Act  which  took  it  off  were 
repealed,  and  the  whole  matter  was  left  to  be  determined  by  what  was  to  be 
found  within  its  four  comers.  Now,  what  the  Stamp  Act  of  1870  contains 
is  verjr  distinct.  Under  the  heading,  "Letter  or  rower  of  Attorney,  or 
Commission,  Factory,  Mandate,  or  ouer  instrument  of  tbe  nature  thereof,'' 
it  enumerates  certain  writs  which  do  not  include  a  mandate,  such  as  I  am 
now  considering,  but  it  concludes  with  a  sweeping  provision,  imposing  the 
maximum  duty  of  10s.  on  mandates,  "  of  any  kind  vnataoever,  not  hereinbefore 
deecribed,"  These  words  are  so  very  wide,  that  there  seems  to  me  to  be 
hardly  any  ground  on  wldch  it  can  be  argued  that  they  do  not  include 
mandates  to  conduct  law  proceedings.  All  that  can  be  said  for  exempting 
such  mandates  seems  that  it  probably  was  not  intended  to  include  tnem. 
This  is  probably  true.  When  Parliunent  resolved  in  1824,  on  grounds  of 
public  expediency,  to  exempt  all  law  proceedings  from  stamp  duties,  it  is 
unlikely  that  they  intended  indirectly  to  re-impose  a  tax  on  uiem  in  1870. 
Indeed,  one  can  see  that  it  is  possible  that  quite  other  motives  have  led  to 
the  introduction  of  the  word  "  mandate"  in  the  place  where  it  occurs  in  the 
schedules  to  the  Act  of  1870.  The  Act  of  1815  contained  in  its  general 
schedule  the  heading,  "  Letter  or  Power  of  Attorney,"  but  it  had  no  entry  of 
"  mandates  "  except  m  the  schedules  which  dealt  with  law  proceedings.  After 
those  schedules  were  repealed,  mandates  first  became  liable  to  stamp  duty  again, 
by  various  provisions  nuide  within  the  last  ten  years,  chieflv  for  the  purpose  of 
imposing  a  penny  stamp  on  proxies  to  vote  at  meetings.  In  consolidating  the 
various  Acts  in  1870,  the  provisions  concerning  "  Letter  of  Attomev,"  and  those 
concerning  voting  proxies,  were  consolidated  under  one  heading,  and  then  to  pre- 
vent any  evasion  of  their  provisions  the  sweeping  provision  I  have  referred  to  was 
added.  At  the  same  time,  the  express  exemption  contained  in  the  Act  of  1824 
was  repealed,  and  thus — ^whatever  may  have  been  intended — there  seems  veiy 
little  room  for  escaping  from  the  proposition  that  the  only  subsisting  legislative 
enactment  on  this  subject  renders  the  instrument  in  question  liable  in  ten 
shillings  of  stamp  duty.  As,  however,  to  reach  this  conclusion  would  be  to 
make  an  important  change  in  practice,  I  do  not  propose  at  present  to  decide 
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the  matter  finally.  This  action  is  of  sucH  small  amount  that  it  will  not  bear 
the  cost  of  transmission  to  the  ordinary  roll,  but  I  shall  sist  it  for  three 
months,  and  in  the  meantime  the  question,  now  that  it  has  been  started,  may 
be  raised  again  in  the  ordinary  court,  and  fully  considered. 

AcU^A,  F.  Wight.- — AU.^0.  Prosser. 


SHERIFF  SMALL  DEBT  COURT  OF  ABERDEENSHIRE- 
PETERHEAD. 

Sheriff  Comrie  Thomson. 

ANDERSON  V,  PETERHEAD  OAS  COMPANT. — October  1872. 

Shipping — Demurrage, — The  Sheriff-Substitute's  opinion  in  this  case  suffi- 
ciently explains  the  circumstances : — The  owner  of  the  ship  Empress  Eugenie 
sues  the  defenders  for  two  days'  demurrage.  The  charter-party  contains  the 
following  provision  : — The  amreighter  engages  that  the  vessel  shall  be  un- 
loaded at  tne  rate  of  30  tons  per  day,  to  reckon  from  the  time  the  vessel  shall 
have  arrived  at  the  port  of  discharge  and  reported  at  the  Custom  House,  and  if 
detained  during  a  longer  period,  he  engages  to  pay  for  such  detention  at  the 
rate  of  £3  per  day.  The  circumstances  are  somewhat  peculiar.  The  ship 
reached  Peterhead,  and  entered  the  harbour,  but  in  consequence  of  the  very 
large  number  of  herring  boats  with  which  the  harbour  was  crowded  she  could 
not  get  to  a  discharging  berth.  Consequently  she  went  on  demurrage,  in 
terms  of  the  charter-party.  The  question  is,  wnether  the  owner  of  the  ship  or 
the  consignee  is  to  be  the  loser  ?  In  other  words,  from  what  time  are  the  aays 
allowed  for  discharging  to  be  computed — ^from  arrival  within  the  harbour,  or 
from  the  time  when  the  vessel  got  to  her  berth  ?  It  seems  to  me  to  be  consistent 
with  equity,  and  also  to  be  conform  to  the  reported  decisions,  to  hold  tiiat 
the  time  must  be  reckoned  from  the  ship's  arrival,  and,  therefore,  that  the 
consignee  is  liable.  It  is  true  that  the  rule  is  that  the  computation  of  time 
under  a  stipulation  for  demurrage  begins  with  the  arrival  of  the  ship  at  the  usual 
place  of  discharge  in  the  port  of  destination.  And  it  has  been  held  that  it  is 
not  enough  that  the  ship  merely  entered  the  port,  and  even  unloaded  part  of 
her  cargo  to  lessen  the  draught  of  water,  in  order  to  reach  the  discharging 
berth  (Brereton  v.  Chapman,  7  Bing.  659).  On  the  other  hand,  it  has  been 
settled  in  a  well-known  case  (Brown  v.  Johnston^  10  M.  and  W.  33),  that  the 
condition  is  satisfied  by  the  ship  entering  dock,  although  she  does  not  then  get 
into  a  discharging  berth.  It  seems  to  me  the  present  case  belongs  to  uie 
same  category  as  the  last-mentioned  one,  and  that  the  principle  which  under- 
lies both  is,  that  the  responsibility  for  delay  ceases  to  he  upon  the  ship  when 
all  has  been  done  by  the  master  tnat  can  be  done  in  the  way  of  navigation  in 
order  to  bring  his  craft  to  a  discharging  berth.  A  natural  obstacle,  such  as  a 
ship  grounding  in  a  tidal  harbour,  womd  raise  a  somewhat  different  question 
from  the  present,  because  both  the  charter  and  the  owner  would  be  presumed 
to  have  known  that  the  harbour  to  which  the  vessel  was  ordered  to  go  was 
tidal,  and  to  have  had  before  them  the  contingencies  which  would  be  likely  to 
arise  from  that  circumstance.  Here  the  ship  was  brought  not  only  into  the 
port  of  discharge,  but  into  a  position  which  it  is  not  possible  to  distinguish 
rrom  that  in  which  she  would  have  been  had  she  been  docked.  It  was  no 
fault  of  the  ship  that  she  did  not  begin  to  discharge  the  day  she  entered 
the  harbour,  and  as  the  loss  occasioned  by  the  delay  must  fall  on  one  or  other 
of  the  parties,  it  seems  to  me  to  be  just  that  it  should  fall  upon  the  charterers 
by  whose  orders  it  was  that  the  vessel  was  taken  to  Peterhead  at  a  season 
when  a  discharging  berth  is  with  difficulty  to  be  obtained.  In  regard  to  the 
claim  for  metage,  the  defenders  have  admitted  that  the  custom  of  the  port  is 
against  them.    There  will,  therefore,  be  decree. 

Act — AL  Bobertson, Alt, — William  Alexander, 
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TEIBUNALS  OF  COMMERCE. 

Sir  Sydney  Waterlow  early  announced  that  he  intended  to  sig- 
nalize his  reign  as  Lord  Mayor,  if  possible,  by  the  establishment  in 
London  of  a  Commercial  Tribunal  of  Commerce.  like  many  men 
conversant  with  business,  he  is  dissatisfied  with  the  manner  in 
which  our  Courts  of  Law  deal  with  commercial  cases.  The  com- 
plaints urged  against  their  working  are  however  more  easily  stated 
than  remedied.  They  do  not  dispose  of  cases  quickly  or  cheaply. 
They  do  not  readily  appreheifd  mercantile  usages  brought  before 
them.  What  do  ordinary  Judges  know  about  "  weigh  notes  "  or 
"  usance  bills/'  or  the  general  customs  of  the  East  India,  or  China, 
or  any  other  trade?  It  is  their  peculiar  province  to  interpret 
documents;  and  how  much  liability  is  there  to  misapprehension 
when  a  reference  to  some  usage  of  trade,  little  known  out  of  some  City 
lane  or  street,  is  implied  in  a  letter  or  agreement?  Often  the 
Courts  in  England  are  obliged  to  do  what  merchants  in  Scotland 
do  for  themselves — ^to  refer  to  arbitration  a  case  involving 
'points  of  custom  and  usage ;  that  is  to  say,  they  are  obliged  to 
employ  extemporized  Tribunals  of  Commerce.  The  costs  in  trying 
commercial  disputes  are  heavy,  and  disadvantageously  contrast  with 
the  economical  work  done  by  the  Tribunal  of  Commerce  for  Paris, 
which  in  one  year  disposed  of  18,000  cases,  at  an  average  cost  of 
fifteen  shillings  a-piece.  It  seems  so  pleasant  to  be  able  to  go,  as 
the  people  of  Hamburg  can,  to  a  Tribunal  of  Commerce,  and  have 
transacted  in  a  fortnight,  at  an  expense  of  £50,  business  over  which 
the  Court  of  Chancery  or  the  Court  of  Session,  or  still  more  the 
SheriflF-Court  in  Glasgow,  would  have  loitered  nine  months,  and  in 
which,  perhaps,  thousands  of  pounds  would  have  been  expended. 
It  may  be  too  that  the  absence  of  any  swift  and  economical  tribunal, 
which  deters  not  a  few  persons  from  going  to  law,  even  when  justice 
is  with  them,  lowers  the  tone  of  commercial  morality.  These  are 
the  charges  brought  against  our  existing  Courts,  and  the  alleged 
advantages  of  the  system  proposed  to  be  substituted. 
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The  mercantile  men  who  are  agitating  for  Commercial  Tribunals 
do  not  however  seem  to  have  got  a  very  clear  idea  of  what  they  want. 
They  dream  of  having  law  without  lawyers,  and  justice  without  fees. 
They  ought  to  know  that  the  iilstitutions  which  they  set  up  as 
models  to  us  do  not  countenance  the  possibility  of  realizing  this 
hope.  Of  the  Hamburg  Tribunal  of  Commerce,  for  instance,  the 
President  and  Vice-President  are  lawyers,  and  the  work  committed 
to  the  Paris  Tribunal  of  Commerce  has  created  a  set  of  agents  called 
agrees,  wlio  undertake  the  duty  of  preparing  and  conducting  cases — 
not  lawyers,  indeed,  but  certainly  not  merchants,  and  perhaps  rather 
too  analogous  to  the  undesirable  brood  of  illegitimate  agents  who 
sometimes  attempt  to  practise  in  our  Small  Debt  Courts.  A  little 
reflection  must  show  that  there  is  a  necessity  for  obtaining  legal 
assistance  in  some  shape  if  we  are  to  have  any  commercial  law  at 
all.  Is  there  to  be  any  uniformity  in  decisions  ?  When  a  bill  of 
exchange  is  dishonoured,  or  when  an  agent  contracts  on  behalf  of 
an  undisclosed  principal,  is  one  rule  with  respect  to  the  right  to 
notice  of  the  drawer  and  to  the  liability  of  the  latter  to  be  observed 
in  Bristol  and  another  in  Newcastle  ?  And  when  the  two  parties 
that  dispute  are  situated  in  different  cities  which  rule  is  to  prevail? 
Can  men  of  business  in  their  leisure  hours  acquire  that  knowledge 
which  is  necessary  to  preserve  the  uniformity  of  the  law,  and  which 
lawyers,  even  at  the  end  of  a  long  professional  life,  scarcely  master? 
And  it  must  be  remembered  that  the  imiformity  of  the  law  means 
the  safety  of  property,  and  makes  all  the  difference  between  the 
reasonable  certainty  of  a  wise  man's  transactions  and  the  hap- 
hazard of  the  mere  speculator. 

We  have  greater  (Uliiculties  to  meet  than  those  encountered  in 
applying  French  mercantile  law.  A  Frenchman  readily  finds  in 
the  Code  de  Commerce  a  guiding  principle  for  each  question  that 
occurs  in  daily  business;  but  where  is  an  English  merchant  to 
collect  the  main  principles  ?  In  countless  reports  and  text-books, 
the  very  names  of  which  he  has  never  heard.  Sensible  men  of 
business  must  come  to  be  of  opinion  that  to  exclude  legal  aid  from 
a  Tribunal  of  Commerce  is  to  destroy  that  commercial  law  which 
has  been  slowly  built  up  by  a  race  of  lawyers,  from  Mansfield  to 
Willes  or  Blackburn ;  that  it  would  in  effect  be  to  give  to  each  city 
the  power  of  making  its  own  commercial  code,  and  that  instead  of 
reform  we  should  be  introducing  confusion. 

Some  of  the  foreign  Tribunals  of  Commerce  are  simply  ordinary 
Courts  of  Law,  with  skilled  juries  or  assessors  in  many  respects 
modelled  on  our  Courts.  In  most  civil  cases  juries  are  dispensed 
with  as  inconvenient,  and  experts  are  employed  as  assessors.  But 
with  change  of  names,  Continental  countries  reaUy  have  been  imi- 
tating us.  They  have  been  employing  select  juries  under  the  title 
of  Judges.  It  is  true  however  that  much  may  be  learned  from  the 
action  of  foreign  tribunals ;  and  the  demand  for  the  establishment 
of  similar  institutions  among  us  will  be  useful  if  it  should  lead  to 
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the  reform  of  our  present  Courts.  A  few  of  the  changes  to  be  de- 
sired are  obvious.  In  the  first  place,  it  is  clear  that  the  limit  of  the 
jurisdiction  of  the  English  County  Courts  is  too  low.  The  present 
limit  of  £50  excludes  many  cases  which  need  not  go  to  the  Assizes 
or  to  Westminster.  It  is  further  clear,  that  a  great  many  people 
are  ready  to  do  for  nothing,  if  you  call  them  assessors  or  judges, 
what  they  dislike  doing  if  they  are  called  jurymen ;  and  it  might  be 
proper  to  avail  ourselves  of  this  amateur  zeal,  and  to  associate  with 
the  County  Court  Judge  or  a  Sheriff  in  trying  mercantile  cases 
8ome  men  of  business.  That  is  done  with  advantage  in  England 
when  a  County  Coutt  Judge  is  engaged  in  trying  Admiralty  cases. 
Upon  the  whole,  it  is  not  so  much  new  Courts,  as  the  reform  and 
popiJarizing  of  the  existing  Courts,  which  ought  to  be  pressed  for, 
and  this  was  the  opinion  of  the  Parliamentary  Committee  which 
lately  reported  on  the  subject,  and  which  said : — "  It  seems  to  your 
Committee,  that  the  County  Courts  might  form  a  convenient  and* 
economic  basis  for  the  establishment  of  such  tribunals."  Pay  the 
resident  Sheriff  well ;  let  him  be  an  excellent  lawyer ;  let  him  com- 
mand, when  he  is  dealing  with  commercial  cases,  the  advice  and 
assistance  of  the  most  experienced  members  of  the  mercantile  com- 
munity. Let  us  obtain  local  Courts  with  wide  jurisdiction,  able 
judges  in  sufficient  number  and  with  adequate  remuneration,  assisted 
by  juries  or  assessors  who  are  experts,  and  we  shall  get  what  mer- 
cantile men  are  asking  for  in  a  somewhat  unintelligent  manner. 


CODIFICATION  IN  GERMANY. 

"  Until  the  beginning  of  the  thirteenth  century,"  says  Stobbe, "  the 
law  sources  in  Germany  were  few.  Legislation  was  very  scant, 
and  concerned  almost  entirely  with  penal  or  constitutional  questions 
— especially  the  preservation  of  peace  between  the  different  parts 
of  the  empire.  The  old  public  law  and  capitularies  had  wholly 
fallen  into  oblivion,  and  the  Eoman  law  was  not  yet  known." 

About  this  date  some  attempts  were  made  to  collect  the  unwritten 
consuetudinary  law.  Certain  works,  known  as  Law-books — BecJUs- 
hucher — ^were  published  by  private  individuals,  containing  a  collec- 
tion of  the  laws  in  daily  use  in  the  part  of  the  country  in  which 
they  lived.  These  were  the  Sachsejispiegel,  the  DeutscTienspiegel,  and 
the  Schwabetispiegel,  called  Spiegel — speculum — after  the  literary 
fashion  of  the  period.  The  Sachsenspiegel  was  the  most  famous.  It 
is  a  systematic  collection  of  the  laws  then  administered  in  the  Saxon 
law  courts,  and  was  compiled  by  a  local  justice — Schoppe — called 
Eiko.  For  a  long  time  it  enjoyed  a  high  authority  in  Saxony  and 
other  parts  of  Germany,  being  looked  upon  to  some  extent  as  Jus 
Scripfum. 

Tliese  Bechtdnicher,  and  a  certain  amount  of  legislation,  concerned 
chiefly  with  the  privileges  of  towns  {Stadtrecht),  or  the  relationships 
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of  private  persons  {Eof-  and  Dienstrecht),  pretty  nearly  represent  all 
the  law  sources  from  the  thirteenth  down  to  the  reception  of  the 
Roman  law  in  the  fifteenth  century.  The  old  consuetudinary  law 
was  still  developing  itself,  without  any  endeavour  being  made  to 
unify  or  collect  it.  The  emperors  were  too  much  occupied  with 
questions  of  public  and  constitutional  law  to  think  of  codifying  the 
private  law. 

In  the  fifteenth  century  there  was  a  great  change.  The  Roman 
law,  which,  along  with  the  canon,  had  for  some  time  been  receiving 
exclusive  attention  in  the  universities,  was  now  first  received  and 
recognized  in  Germany  as  supreme  common  law.  Hitherto  though 
of  some  authority,  particularly  as  the  theoretic  basis  of  the  Kaiser- 
recht,  it  had  been  rather  looked  upon  as  foreign  law;  but  in  this 
century  it  became  the  general  subsidiary  law  for  nearly  the  whole 
empire.  For  the  next  three  centuries,  as  is  well  known,  little  else 
•was  done  than  glossing  and  commenting  on  the  Carpus  Juris,  and 
introducing  the  civU  law  principles  in  place  of,  or,  when  this  was 
impossible,  foisting  them  upon,  the  old  gemeines  Recht.  Professors 
and  judges  vied  with  one  another,  in  the  universities  and  the  law 
courts,  in  expounding  and  enforcing  them,  though  not  always  with 
any  great  appreciation  of  their  meaning.  Down  to  the  beginning 
of  last  century  little  or  no  attempt  was  made  to  check  this  vast 
and  ever-increasing  influence,  or  preserve  the  principle  of  the  pure 
national  law.  The  consequence  was  that,  at  that  date,  the  common 
law  of  Germany  presented  itself  as  a  confused  and  heterogeneous 
mass, — Roman  and  canon  law  rules  and  maxims,  being  applied  in 
practice  to  cases  (in  the  law  of  process,  for  example),  where  their 
meaning  was  quite  unintelligible  to  the  German  mind.  In  every 
part  of  the  country,  more  or  less,  complaints  were  frequent  of  the 
insufficiency  of  the  law  and  the  law  courts.  As  Leibnitz  said  in 
one  of  his  letters,  "jus  multitudine,  obscuritate,  imperfectione 
legum,  varietate  tribunalium,  disceptationibus  peritorum  obtene- 
bratum,  et  ad  miram  incertitudinem  redactum." 

This  state  of  matters  led  to  a  valuable  remedy  in  the  shape  of 
codification.  About  the  middle  of  last  century  codification  may 
be  said  to  have  been  first  begun  in  Germany,  on  the  basis  of  col- 
lecting and  consolidating  the  whole  common  law;  embracing  in 
that  term  the  old  German  customary  laws  and  observances,  along 
with  the  Roman,  canon,  and  other  foreign  laws!  Since  that  time, 
the  activity  in  this  field  of  jurisprudence  has  been  great.  Several 
codes  have  been  prepared,  not  only  of  the  common  law,  as  existing 
in  separate  parts  of  the  empire,  but  also,  and  these  in  the  most 
recent  times,  as  existing  in  united  Germany  (Allgemeines  JDeiUsches 
Recht), 

In  England  scarcely  anything  is  known  of  these  important  works ; 
and  in  fact  they  are  hardly  to  be  obtained  in  any  of  our  public 
libraries,  A  slight  historic  sketch  therefore  of  the  chief  of  them  may 
be  of  use,  as  showing  how  far  jJie  problems  of  codification  have 
been  solved  in  Germany, 
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We  propose  to  regard  here  the  codes  from  two  points  of  view. 
On  the  one  side,  those  drawn  up  by  separate  governments,  as 
Austria,  Saxony,  &c.,  consolidating  the  common  law  in  their  terri- 
tories ;  on  the  other,  those  embracing  (but  as  yet  only  in  special 
parts),  the  common  law  of  all  Germany. 

In  the  sense  of  the  first  of  these,  the  earliest  attempt  at  codification 
was  by  Bavaria.  In  that  country,  the  criminal,  process,  and  municipal 
laws  were,  about  the  middle  of  last  century,  collected  in  three  separate 
works  known  as  the  "  Codices  Bavarici."  First,  the  Codex  Juris 
Bavarici  Criminalism  containing  the  whole  criminal  law  and  criminal* 
process,  was  published  in  1751 ;  second,  the  Codex  Juris  Bavarici 
Judiciarii,  in  1753,  containing  civil  and  bankruptcy  process ;  and 
third,  the  Codex  Maximilianeus  Bavaricus  Civilis,  embodying  the 
private  law,  and  treating  it  on  the  same  system  as  Justinian's 
Institutes,  in  1756.  Though  the  Codex  CivUis  deserves  that  name,  in 
so  far  as  consolidating  the  existing  statute  and  customary  laws — 
Stattct'  und  Oewohnheitsrechte — of  Bavaria,  it  still  fell  short  of 
the  complete  idea  of  the  word  code.  Though  universal,  it  was  not 
supreme;  for,  instead  of  superseding,  it  was  declared  to  be  still 
subordinate  to  the  Boman,  as  subsidiary  law.  According  to  its 
promulffotions'patent,  "  it  contains  not  much  that  is  new,  but 
rather  the  old  law,  both  statutory  and  common,  brought  into  such 
form  and  definitions,  that  every  one  who  may  require  to  consult  it, 
either  on  account  of  oflScial  duty  or  private  affairs,  will  more  easily 
be  able  to  understand  and  obey  it."  It  was  still  to  be  explained 
and  extended  by  reference  to  the  Koman  law ;  and  therefore  was 
rather  a  collection  of  laws  than  a  proper  code. 

To  Frederick  the  Great  of  Prussia  belongs  the  merit  of  the  first 
complete  attempt  at  codification,  viz.  on  the  principle  of  making  a 
supreme  and  universal  body  of  law  which  would  supersede  all  existing 
laws  and  customs.  His  attention  was  first  specially  directed,  on  coming 
to  the  throne,  to  the  extraordinary  confusion  in  the  law  of  process. 
He  found  the  rules  and  forms  of  the  Roman,  canon,  and  Saxon  laws, 
as  these  were  understood  in  diffefent  courts,  mixed  up  with  local 
jus  coTistLetudinarium — .utterly  without  system  or  method.  Of  this 
branch  of  the  law,  accordingly,  Frederick  first  projected  a  codifica- 
tion ;  but  he  soon  saw  the  necessity  of  extending  it  to  the  whole 
common  law.  By  a  constitution  therefore,  in  1746,  he  appointed 
his  Minister  of  State,  Samuel  von  Cocceji,  to  prepare  a  general 
code.  This  eminent  jurist  at  once  entered  upon  the  task,  and  the 
first  part  of  a  projected  "  Corpus  Juris  Fredericiani"  was  published 
in  1749.  But  only  the  first  two  parts  of  this  work  (which  was 
drawn  up  in  three  parts,  on  the  same  system  as  Justinian's  Insti- 
tutes)  were  ever  promulgated ;  and  only  a  small  part  was  ever  in 
actned  authority.  Meantime  Frederick  became  involved  in  war, 
and  the  question  went  out  of  sight.  But  at  the  close  of  the  wars 
new  proposals  were  made  for  a  complete  codification.  In  1780, 
the  work  was  again  ordered  by  Frederick  to  be  undertaken ;  and  a 
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commission  to  cany  it  out  was  shortly  afterwards  appointed,  under 
the  presidency  of  the  Chancellor,  Von  Carmer. 

The  work  did  not  reach  publication  in  the  lifetime  of  Frederick 
It  was  not  till  1 794,  in  the  reign  of  his  successor,  Frederick  William 
IL,  that  it  came  finally  into  operation,  under  the  title  of  Allgemeines 
LandrecJU  fur  die  Preussischen  Staaten.  *'  This  Landrechtl'  to  use 
the  words  of  the  prefatory  publications-patent,  signed  by  the  King, 
(sec.  1),  "  is  intended  to  come  in  place  of  the  Boman,  common 
Saxon,  and  other  subsidiary  laws  and  legislative  enactments,  which 
have  been  hitherto  prevailing  in  our  lands."  It  had  been  based  by 
Frederick  on  the  principle  of  being  a  supreme  and  universal  body 
of  law,  all  existing  common  laws  and  customs  being  superseded 
and  abolished.  So  much  of  the  Boman,  canon,  and  other  laws  was 
incorporated  as  was  considered  useful ;  and  only  so  much  was  in 
future  to  be  of  any  authority.  In  this  sense,  therefore,  it  was  a 
complete  code  of  the  common  law.  But  the  laws  and  customs  pre- 
vailing in  separate  provinces,  and  not  common  to  the  whole  king- 
dom, were  not  to  be  abolished.  The  Prussian  monarchy,  it  must 
be  remembered,  consisted  originally  of  provinces  of  separate  nation- 
ality, and  having  all  a  political  independence  of  their  own.  They 
had  developed  their  own  jvs  particvlare.  Accordingly,  by  sec.  3  of 
the  above-mentioned  patent,  special  provision  is  made  for  retaining 
the  provincial  laws  intact.  It  is  then  declared,  that  all  legal  ques- 
tions shall  be  decided,  in  the  first  place,  by  the  particular  law  or 
custom,  and  only  in  default  of  such  is  the  code  to  be  appealed  to. 
Of  course,  questions  of  purely  private  law  are  alone  meant.  But, 
to  prevent  all  uncertainty,  it  was  ordered  that  these  provincial  laws 
should  also  be  collected  and  arranged  on  the  same  principle  as  the 
Allgemeines  Landrecht.  For  this  purpose  a  Judicial  Committee  was 
appointed  in  March  1791,  and  three  years  given  it  to  complete 
codifications  for  all  the  provinces.  As  the  task  was,  however,  un- 
accomplished at  the  publication  of  the  Landrecht  in  1794,  two  more 
years  were  added  as  an  overabundance  of  time  {zum  Ueberflttsse),  to 
use  the  King's  expression.  It  turned  out,  however,  to  be  anything 
but  an  Ueberjlvss;  for,  from  that  day  to  this,  only  two  provinci^ 
codes  have  been  completed,  viz.,  the  Ostpreussisches  Provinzialrecht, 
for  East  Prussia,  in  1801,  and  the  Westpreussisches  Provinzialrecht 
in  1844.  The  intention  of  completing  any  others  seems  now  to  be 
given  up. 

To  attempt  anything  like  an  analysis  of  the  Allgemeines  Landrecht, 
or  an  estimate  of  its  position,  is  beyond  our  present  purpose.  Only 
the  following  points,  in  regard  to  its  general  character  as  a  code, 
seem  proper  to  be  noticed.  By  the  epilogue  of  the  Publications' 
patent  (sec.  17),  it  is  forbidden,  under  pain  of  royal  displeasure,  to 
attempt  to  explain  or  illustrate  the  Landrecht  by  reference  to  any 
of  the  laws  it  superseded ;  "  and  least  of  all,  will  any  Court  or 
Judge  be  permitted,  of  their  own  accord,  to  depart  from  the  clear 
and  distinct  precepts  of  the  law,  either  on  the  ground  of  some  pre- 
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sumed  scientific  explanation,  or  under  pretext  of  an  interpretation 
derivable  from  its  purpose  or  design."  ^  This  reminds  us  of  Jus- 
tinian's similar  stringent  prohibitions  against  all  further  writing  of 
law-books  *  after  the  publication  of  his  work.  In  the  UirUeitung 
(which  treats  of  laws  in  general),  sees.  46-49,  special  provision  is 
made  for  cases  where  the  precepts  of  the  code  may  be  deficient. 
The  code  itself  is  alone  to  be  regarded  by  the  Judge,  grammatically 
and  logically  interpreted.  Should  it  contain  no  law  specially  bear- 
ing on  a  particular  case,  then  the  general  principles  embodied  in 
it,  and  the  laws  laid  down  for  similar  cases,  are  to  be  looked  to  for 
the  grounds  of  decision. 

Though,  in  what  Bentham  would  call  "  Integrality,"  the  Zandrecht 
is  perhaps  not  perfect,  it  is  still  a  very  complete  code.  It  con- 
tains, besides  the  whole  of  the  private  municipal,  also  constitu- 
tional, ecclesiastical,  police,  and  criminal,  and  parts  of  the  public 
law.  The  general  external  plan  and  arrangement  is  very  systematic. 
It  is  divided  into  two  parts,  containing  twenty-two  and  twenty 
titles  respectively.  The  system,  however,  it  may  be  noticed,  upon 
which  this  division  is  based  has  been  found  great  fault  with.  It  is 
that  of  subjective  rights.  Unlike  the  common  division  of  legal 
rights  in  their  relations  to  persons,  things,  and  actions  (the  tria 
oijecta  juris),  this  system  regards  the  subject  of  rights  alone,  and 
in  a  double  relation.  In  the  first  part  the  person  is  regarded  as  to 
his  rights  of  property ;  in  the  second,  as  to  his  rights  in  the  family, 
social  relations,  etc.  Tliis  has  led  to  the  necessary  arrangement  of 
some  branches  of  law  in  a  most  unscientific  way.  For  example, 
the  law  of  obligations  is  treated  in  the  first  part  solely  as  a  means 
of  acquiring  property;  and  the  law  of  succession — Erbreckt — ^has 
to  be  taken  up  separately  in  both  parts.  The  titles  are  divided  in 
most  cases  into  sections,  and  all  of  them  subdivided  into  paragraphs. 
As  to  the  "  method"  (to  use  another  Benthamism)  of  the  Landrecht, 
the  style  and  language  is  clear  and  simple,  and,  compared  with  that 
of  our  own  statutes,  a  very  model  of  precision.^ 

By  Prussian  legislation  in  this  century,  and  now  especially  by 
the  codifications  which  have  been  recently  made  of  parts  of  the 
whole  common  law  of  Germany,  considerable  parts  of  the  code 
have  necessarily  been  superseded.  By  a  law,  for  instance,  passed 
in  the  last  session  of  the  Landtag,^  most  important  alterations  have 
been  made  on  the  law  of  land  and  heritable  securities ;  and  the 
German  mercantile  and  penal  codes  have  superseded  the  parts  of 
it  treating  the  matters  they  embrace.  It  still  remains  the  basis, 
however,  of  the  private  law  of  Prussia,  with  reference  to  which 

^  Similarly  in  the  Introdaction  (Einleitung,  sec.  6),  "  Auf  Meinungen  der  Bechts- 
lehrer,  ocler  altera  Auspriiche  der  Richter,  soU  bei  kunftigeii  Entsclieidungeii  keine 
Riicksicht  firenomtnen  werden." 

*  It  is  edited  by  Dr.  C.  F.  Eoch.  His  just  published  4th  edition  contains,  be- 
sides a  very  raluable  commentary,  all  the  alterationB  made  by  Statute  since  1791. 
This  eminent  Jurist  died  only  last  year. 

*  GeseUe  Uber  Orundngenlhum  und  HypoOuktnbuch, 
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« 

all  legislation  must  proceed,  and  is  the  text-book  in  all  the  uni- 
versities. 

The  other  codifications  of  the  German  law,  of  the  same  class  as 
the  Prussian  LaTidrecM — embracing  the  whole  common  law  of  a 
particular  country — it  will  be  suflScient  just  to  mention  they  are 
two :  the  Austrian  Allgemeines  biirgerliches  Gesetzlmch,  published  in 
1811 ;  and  the  Saxon  Allgemeines  burgerliches  Gesdzl/wch^  which 
was  promulgated  in  1863  and  came  into  force  in  1865.  The 
Austrian  code  differs  from  the  Prussian  in  abolishing  not  only  the 
common  laws,  but  also  all  local  laws  and  customs  prevailing  in  the 
different  provinces.* 

With  respect  to  the  remaining  governments  of  Germany,  they 
have  either  no  code  of  common  law  at  all  or  have  adopted  one  or 
other  of  the  above.  In  Baden^  the  Code  Napoleon,  with  scai'cely 
any  alteration,  was  adopted,  and  is  now  the  Badischer  ZandrechL 
In  Wurtemburg,  and,  as  we  have  seen,  in  Bavaria,  the  Eoman  civil 
law  holds  its  place  as  the  supreme  common  law,  and  rules  the 
decisions  of  their  courts.  There  have  been,  however,  a  considerable 
number  of  special  codifications,  i.e.  of  particular  branches  of  the 
law,  drawn  up  by  many  of  the  different  governments.  Such  is,  for 
instance,  nearly  universally  the  case  with  the  criminal  and  pro- 
cedure laws. 

In  recent  years  codification  in  Germany  has  been  directed  to  a 
wider  field.  After  the  so-called  Freiheitskrieg  and  downfall  of 
Napoleon,  attention  was  directed  to  the  subject  of  a  universal 
German  code — Allgemeines  Detotscher  Gesetzbuch,  Thibaut  and 
others  were  most  energetic  in  urging  the  undertaking.  But  the 
project  met  a  strong  opponent  in  Savigny.  In  his  celebrated  work, 
Vom  Berufunserer  Zeitfur  Gesetzgebung  und  Bechtsivisse^iscJia/i,*  he 
attacked  the  proposals,  denying  the  advisability  of  any  codification 
whatever.  He  pointed  out  that  a  complete  historical  study  of  the 
sources  of  the  common  law  was  first  necessary  before  a  scientific 
code  could  be  prepared.  The  excitement  which  his  work  caused, 
and  the  consequent  formation  of  the  so-called  historical  and  analy- 
tical schools,  and  later  the  division  into  Eomanists  and  Germanists, 
are  too  well  known  to  require  repetition  here.  After  the  long  and 
somewhat  embittered  dispute  between  these  schools,  which  bore 
fruit  in  some  of  the  most  brilliant  works  of  modem  jurisprudence, 
their  dififerences  by  degrees  diminished  as  the  common  law  became 
better  understood,  and  it  was  seen  that  the  method  of  each  was 
equally  essential.  Ultimately  the  feasibility  of  complete  codifica- 
tion of  German  law  came  again  to  be  regarded  with  attention  and 
took  a  more  practical  shape. 

^  Amtliche  Ausgabe,  von  2  Janr.  1868. 

*  A  Jastiz  Hofdecret  declares,  *' Seine  Majestat  keinem  besnnderen  Recht  oder 
Statuten  fur  die  einzelnen  Provinzen  ueber  dem  Allgemeinen  biirglichen  Gesetzbuch 
Stattzugeben  befunden  habe." 

'  Also  in  the  Rhine  Provinces.  ' 

*  1814  (4th  ed.  1840). 
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The  first  success  achieved  in  the  direction  of  aunited  code  was 
in  that  part  of  it  relating  to  commercial  bills  and  notes.  This  was 
by  the  publication  in  1848  of  the  Allgemeine  deutsche  Wechselord- 
nung.  The  extraordinary  inconvenience  to  which  merchants  were 
put  in  Germany  in  their  commercial  relations  before  this  Ordnung 
is  scarcely  to  be  exaggerated.  Every  petty  principality  nearly — in- 
habited by  people  of  the  same  laoguage  and  customs,  and  separated 
by  merely  artificial  boundaries — had  its  separate  law  of  exchange, 
and  claimed  its  own  international  rights.  A  single  bill  would 
sometimes,  in  the  course  of  circulation,  fall  under  half-a-dozen 
different  rules  of  law.  A  perfectly  valid  document  in  one  territory 
might  in  another,  perhaps  only  a  few  yards  off,  be  held  quite 
worthless. 

Down  to  1847,  many  proposals  had  been  made  by  different  States 
for  the  preparation  of  a  general  law  on  the  subject  At  length,  in 
that  year,  on  the  invitation  of  Prussia,  a  conference  was  held  at 
Leipsic,  consisting  of  representatives  from  nearly  all  the  German 
States;  and  by  this  assembly  the  present  Wechselordnung  was 
drawn  up.  This  was  accepted  in  the  following  year  by  the  National 
Assembly  which  met  at  Frankfort,  and  declared  to  be  law  for  all 
Germany.  It  was  afterwards  formally  introduced  by  nearly  all 
the  difiTerent  Governments  (Austria  being  an  exception)  into  their 
statute-booka  As  certain  difficulties,  however,  which  presented 
themselves  in  construing  it  were  not  everywhere  receiving  the  same 
interpretation,  it  was  found  necessary  to  have  these  authoritatively 
decided.  They  were,  accordingly,  by  order  of  the  Bund,  laid  before 
the  Conference  which  had  met  at  Niimberg  for  the  preparation  of 
a  mercantile  code ;  and  its  decisions,  under  the  title  of  the  Niim- 
herger  Novels,  were  almost  unanimously  accepted.  The  Wechsel- 
ordnung is  divided  into  three  sections  and  one  hundred  articles.^ 

The  preparation  of  a  general  code  of  commercial  law  was  the  next 
great  step.  The  Allgemeines  deutsches  Handelsgesetzbuch  is  a  much 
more  important  and  extensive  work  than  the  Wechselordnung.  Both 
in  1836  and  1847,  Wurtemburg,  as  one  of  the  members  of  the 
Zollverein,  had. brought  before  the  Diet  plans  for  such  a  work. 
But  political  events  caused  the  question  to  be  shelved  at  that  time. 
It  was  brought  forward  again,  however,  in  1856,  and  took  practical 
shape.  In  that  year  Bavaria  proposed  that  a  conference  of  all  the 
States  should  be  held  for  drawing  up  a  general  code ;  and  in  the 
following  year  representatives  from  twenty-one  States  met  at 
Niirnberg  for  this  purpose.  Pi-evious  to  this  however,  in  1850, 
Prussia,  in  whose  territories  (owing  to  the  variance  between  the 
rules  of  the  common  law  code  and  the  provincial  laws),  the 
necessity  of  consolidation  had  been  peculiarly  felt,  had  appointed 
a  commission  to  sketch  a  new  code  on  this  branch  for  itself.  The 
draft  which  it  had  prepared  was  now  accepted  by  the  Niirnberg 
Conference  as  a  basis  to  work  upon.     Four  years  of  almost  constant 

^  Edited  by  S.  Borchardt,  Berlin,  1869. 
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labour  were  spent  before  the  present  code  was  completed  in  1861. 
In  June  of  1862  it  was  accepted  by  the  Bundestag.  As  to  the  ex- 
ternal plan  of  the  ffandelsgesetzbuch,  it  is  divided  into  five  books, 
and,  as  in  the  Prussian  code,  subdivided  into  titles,  sections,  and 
paragraphs.     The  subjects  are  taken  up  in  the  following  order : — 

The  first  book  treats  of  merchants  generally,  and  their  commer- 
cial relations  ( Vom  Handelstande) ;  the  second  of  partnership,  in- 
cluding joint  stock  companies,  limited  and  unlimited ;  the  third  of 
dormant  partnership  and  temporary  trading  associations ;  the  fourth 
of  the  various  mercantile  contracts ;  the  fifth,  during  the  prepara- 
tion of  which  the  Conference  went  to  Hamburg  to  obtain  the  prac- 
tical advice  of  merchants  there,  is  devoted  wholly  to  maritime  law. 
{See  recJU.) 

At  the  introduction  of  these  two  codes — the  Wechselordnung  and 
Handdsgesetzbuch — in  1869  into  the  North  German  Bund,  a  very 
important  proposal  was  made  by  Saxony.  This  was  the  establish- 
ment of  a  common  and  supreme  tribunal  for  the  decision  of  mer- 
cantile cases.  The  proposal  was  adopted,  and  has  borne  fruit  in 
the  present  Ober-Handdsgerickt  at  Leipsic. 

The  Allgemeines  dctUsches  Strafrecht  is  the  last  achievement  in  the 
codification  of  the  common  German  law.  The  laws  relating  to 
crimes  and  their  punishment  have  always  been  rightly  looked  upon 
as  most  standing  in  need  of  codification ;  for  anything  like  uncer- 
tainty or  irregularity  in  them  is  naturally  felt  most  grievously. 
Accordingly  we  find  that  in  nearly  every  country  whose  scientific 
jurisprudence  has  reached  the  stage  of  codification  at  all,  a  penal 
code  is  the  first  to  which  attention  is  directed.  This  is  to  be  seen 
in  Germany,  where  nearly  every  one  of  the  separate  governments 
have,  at  some  time  or  other,  produced  one.  In  the  old  Empire, 
too,  almost  the  only  successful  attempt  at  codifying  the  law  was  in 
this  branch  of  it,  viz.,  by  the  celebrated  Carolina,  published  in 
1534,  under  Charles  the  Fifth.^  The  preparation  of  the  present 
Strafrecht  is  due  to  the  North  German  Bund.  It  is  noticeable  gene-  , 
rally  for  its  mildness,  being  in  that  respect  a  great  advance  upon 
some  of  the  territorial  codes,  such  as  the  Bavarian  of  1808  and  the 
Prussian  of  1850.  It  is  divided  into  two  titles,  the  first  containing 
five,  and  the  second  twenty-nine  sections,  and  is  subdivided  into 
370  paragraphs.        -  • 

Since  the  establishment  of  the  new  Empire,  these  three  codes, 
Wechselordnung,  Handelsgesetzbuch,  and  Strafrecht,  have  been  for- 
mally accepted  in  the  Eeichstag,  and  are  now  fixed  laws  for  the 
whole  land, 

A  common  code  of  process  law  has  not  yet  been  attained ;  but 
it  is  expected  that  one  will  be  brought  before  the  next  meeting 
of  the  Reichstag. 

A  common  code  of  the  whole  private  law  of  Germany  can  scarcely 

*  Down  to  introduction  of  the  present  Allgemeines  StrafrecM,  the  Carolina  seems 
to  have  retained  authority  in  some  parts  of  Germany  ;  e,g,  Mecklenburg-Schwerin. 
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be  said  to  have  advanced  much  beyond  the  region  of  hope.  As 
may  easily  be  supposed,  it  is  a  work  of  enormous  difficulty — a 
giant  task  (rt^sige  Arbeit),  as  one  jurist  has  truly  styled  it.  *  Yet 
it  is  one  of  which  some  of  the  best  minds  of  Germany  do  not 
despair ;  and  there  is  little  doubt  that  that  country,  at  the  right 
time,  will  not  want  her  Tribonian.  H.  G. 


JUEISDICTION  IN  CONTINUOUS  CEIMES.i 

In  the  recent  cases  of  Bradbury,  July  25,  1872,  and  Allen,  Novem- 
ber 1872,  before  the  High  Court  of  Justiciary,  a  question  of  juris- 
diction with  regard  to  crime,  involving  not  only  many  points  of 
interest  to  the  lawyer,  but  points  also  of  no  little  importance  to 
society,  was  raised  in  connection  with  this  subject 

In  these  cases  the  prisoners  were  charged  with  the  crime  of  false- 
hood, fraud,  and  wilful  imposition.  Bradbury,  who  resided  in 
England,  had  written  and  despatched  therefrom  to  certain  parties 
in  Scotland  letters  containing  orders  for  goods  of  various  descrip- 
tions. He  signed  the  letters  with  false  names,  and  gave  various 
addresses  in  England  where  the  goods  were  to  be  delivered  to  him. 
Payment  was  to  have  been  made  on  delivery,  or  at  such  time 
thereafter  as  the  parties  should  agree  to.  On  the  faith  of  these 
letters,  the  parties  to  whom  they  were  addressed  were  induced  to 
part  with  their  goods,  and  the  panel  obtained  possession  of  them. 
The  transaction  on  the  part  of  the  accused  was  represented  as  frau- 
dulent, in  respect  it  was  in  pursuance  of  a  scheme  for  obtaining 
goods  from  parties  in  Scotland  without  paying  or  intending  to  pay 
therefor.  Allen's  case  differed  only  in  respect  that  he  connected 
himself  with  Scotch  subjects  by  means  of  advertisements  in  Scotch 
and  English  newspapers,  offering,  upon  payment  in  advance  of  cer- 
tain interests  and  expenses,  that  he  should  lend  money  in  pursuance 
of  a  fraudulent  scheme  conceived  by  him  in  England  to  obtain  pay- 
ment of  such  interest  and  expenses  without  lending  or  intending  to 
lend  the  said  money. 

It  was  urged  on  the  prisoners*  behalf  in  both  cases  that  no  crime 
was  set  forth,  because  what  was  charged  was  not  in  either  case  a 
crime  in  England,  and  therefore  Englishmen  could  not  be  responsible 
for  ignorantly  transgressing  a  rule  peculiar  to  the  law  of  Scotland. 

As  to  the  general  principles  which  regulate  jurisdiction  in  criminal 
cases  all  writers  are  agreed.  Especially  it  is  not  disputed  that  this 
jurisdiction  is  local  or  territorial,  that  the  right  of  supervision  and 
punishment  of  a  crime  belongs  to  that  country  within  which  the  crime 
was  committed.  This  principle  lies  at  the  root  of  all  theories  of 
criminal'  jurisdiction,  not  only  in  this  country  but  in  all  countries 
where  anything  like  a  system  of  jurisprudence  has  been  developed. 

^  See  ante,  J.  of  J,  for  Oct.  1872,  vol.  xvL  p.  544. 
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Among  onr  own  lawyers  Kames  and  Hume  very  explicitly  express 
the  doctrine.  "  No  crime  committed  in  a  foreign  country,"  says  the 
former  (Principles  of  Equity,  ii.  326), "  can  be  tried  in  Scotland.  The 
jurisdiction  of  the  Criminal  Court  is  strictly  territorial,  being  con- 
fined within  the  limits  of  Scotland;  and  the  extraordinary  juris- 
diction of  the  Court  of  Session  with  respect  to  foreign  matters 
extends  to  civil  causes  only."  And  after  referring  to  the  grounds  on 
which  it  is  expedient  that  the  civil  jurisdiction  of  a  country  should 
not  be  so  strictly  limited,  he  continues :  "  But  there  is  not  the  same 
necessity  for  an  extraordinary  jurisdiction  to  punish  foreign  delin- 
quencies ;  the  proper  place  for  punishment  is  where  the  crime  is 
committed,  and  no  society  takes  concern  in  any  crime  but  what  is 
hurtful  to  itself." 

Hume  is  even  more  explicit  on  this  point.  He  says  {Hume,  iL 
57) :  "  It  is  the  general  result  of  all  that  has  been  said,  that  the 
prime  and  most  proper  forum  in  criminal  matters  is  the  forum  dt- 
licti,  and  that  the  chief  if  not  the  only  circumstance  which  of  itself 
creates  a  jurisdiction  to  the  Court  of  Justiciary,  is  that  of  the 
offence  being  committed  within  the  realm  of  Scotland."  This  is 
the  broad  statement  of  the  principle  of  criminal  jurisdiction,  but 
it  may  be  well  to  observe  here  in  passing  a  certain  limitation  of  the 
principle  which  is  stated  in  the  immediately  succeeding  paragraph : 
"  But  even  this  circumstance  is  not  of  itself  suflBcient  in  the  case 
of  a  foreigner  who  is  only  transiently  here.  In  this  case  he  not 
yet  having  formed  any  permanent  connection  with  this  country  to 
lay  him  under  an  obligation  to  answer  in  our  Courts,  no  proceeding 
can  take  place  against  him.  In  this  respect,  therefore,  the  forum 
delicti  and  the  forum  contractus  are  on  one  footing ;  they  only  affect 
a  footing  si  deprehendatury  if  he  is  found  within  the  territory  where 
he  offended  or  contracted." 

We  may  have  occasion  in  the  sequel  of  these  remarks  to  refer 
more  particularly  to  the  limitation  indicated  in  this  passage.  In 
the  meantime  we  have  to  do  only  with  the  general  principle,  uni- 
versally recognized,  that  the  forum  in  criminal  matters  is  the  forum 
delicti. 

In  applying  this  principle  to  such  cases  as  that  of  Bradbury  and 
Alien,  the  first  difficulty  with  which  we  are  met  is  involved  in  the 
circumstance,  that  in  these  cases  the  whole  facts  libelled  did  not 
take  place  in  the  same  country,  part  of  the  res  gestm  having  occurred 
in  England,  and  part  in  Scotland.  The  question  thus  raised  is, 
assuming  that  in  the  general  case  a  crime  can  be  committed  only 
in  one  place,  where  is  the  locus  delicti  in  cases  where  the  series  of 
acts  complained  of  as  the  completed  crime  are  enacted  at  different 
times  and  in  different  countries  ? 

In  casting  about  for  an  answer  to  this  question,  two  media  of  de- 
cision suggest  themselves,  each  capable  of  being  considered  separ- 
ately from  the  other,  yet  to  a  large  extent  running  the  one  into  the 
other.    We  may  ask,  in  what  consists  the  essence  of  the  crime? 
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Or,  taking  a  concrete  view  of  the  species  faofi  libelled,  we  may  ask, 
at  what  point  of  the  transaction  is  the  criminal  act  to  be  held  as 
completed,  apart  altogether  fi^om  the  success  of  the  adventure  ? 

To  the  former  question  various  answers  have  been  returned.  It 
may  be  said,  that  the  essence  of  the  crime  consists  in  the  overt  act 
of  the  accused,  in  consequence  of  which,  in  the  cases  in  question,  all 
the  succeeding  events,  up  to  the  final  deception  of  the  parties  vic- 
timised, and  their  giving  up  possession  of  the  goods  and  delivery 
of  them  to  the  prisoner,  were  brought  about.  Thus  it  was  said  in 
the  cases  under  discussion,  that  the  overt  act  was  the  posting  of  the 
Utters  or  the  ordering  of  the  advertisements.  These  acts  took  place, 
as  libelled,  in  England,  and  therefore  it  was  urged  the  locus  delicti, 
and  consequently  ihe  forum  delicti  were  there,  and  not  in  Scotland. 
On  the  other  hand,  it  was  maintained  that  the  essence  of  the  crime 
of  fraud  consisted  in  the  deception  of  the  parties  to  whom  the  letters 
were  addressed ;  in  other  words,  in  the  success  of  the  adventure. 
That  of  course  took  place  in  Scotland,  consequently  the  locus  delicti 
and  the /ortfm  delicti  were  here,  and  not  in  England. 

It  may  however  be  reasonably  argued,  that  if  success  is  the  essen- 
tial element  constituting  criminality,  then  the  essential  element  of 
the  deception  cannot  be  held  to  be  the  effect  produced  by  a  fraudulent 
attempt  on  £he  parties  against  whom  the  design  is  conceived,  rather 
than  the  conception  of  such  fraudulent  purpose  by  the  accused,  and 
the  attempt  to  carry  the  fraud  into  effect.  Can  the  perpetration  of  the 
act  add  anything  in  the  way  of  moral  guilt  to  the  deliberately  formed 
intention  to  perpetrate  the  act  ?  We  might  venture  to  affirm  that 
it  cannot,  were  the  question  one  of  moral  guilt.  And  even  legal 
guilt  is  complete  when  the  evil  intention  passes  into  overt  action, 
irrespective  altogether  of  the  successful  completion  of  the  crime. 
Law  encourages  the  principle,  at  once  rational  and  merciful,  that  a 
criminal  act  conceived,  but  not  carried  into  effect,  if  the  committer 
will  instantly  arrest  liimself  in  his  course,  is  not  punishable  untQ 
the  crime  has  been  completed.  Till  then  the  individual  has  locus 
pomitentice. 

Hence  there  is  room  for  the  consideration  of  the  second  question, 
to  which  we  have  referred,  as  offering  a  medium  of  decision,  viz. : 
At  what  point  in  the  train  of  events,  of  which  the  whole  transac- 
tion is  composed,  is  the  criminal  act  to  be  held  as  completed  ?  In 
the  cases  mentioned  there  was  a  series  of  distinct  steps  in  the  pro- 
cess of  fraud.  These  were,  first,  the  posting  of  the  letters  or 
ordering  of  the  advertisements ;  second,  the  receipt  of  these  letters 
or  advertisements  by  the  parties  to  whom  they  were  addressed;  third, 
the  despatch  by  them  of  goods  in  compliance  with  the  orders  con- 
tained in  the  letters ;  fourth,  and  lastly,  the  delivery  of  the  goods 
in  question  to  the  accused.  By  which  of  these  steps  was  the  act 
of  fraud  completed  ?  The  difficulty  is,  that  there  is  a  good  deal 
to  be  said  in  favour  of  any  of  the  four  different  views  which  may 
be  adopted  upon  this  poinU    It  was  argued,  and  apparently  with 


238  JUKISDICTION  IN  CONTINUOUS  CRIMES. 

some  force,  on  behalf  of  the  pannels,  that  quoad  them,  at  all  events, 
the  crime  must  be  held  to  have  been  completed  by  the  posting  of 
the  letters  or  ordering  of  the  advertisements,  inasmuch  as  by  this 
act  of  dropping  the  letters  into  the  letter-box,  or  ordering  the 
publication  of  the  advertisements,  they  put  them  irrevocably  be- 
yond their  control  They  could  not,  if  they  would,  have  got  them 
recalled.  They  had  therefore  at  that  point  of  time  incurred  aU  the 
consequences  of  publication  in  Scotland,  and  the  effect  calculated 
to  be  produced  there,  and  from  that  moment  locus  pmnitetdicB  was 
finally  lost.  The  crime  was  thus  completed,  and  consequently  the 
locus  delicti  must  be  held  to  have  been  in  England 

But  again  it  was  argued,  alternatively,  if  the  crime  is  not  completed 
until  the  delivery  of  the  goods,  then  that  took  place  in  England. 
For,  notwithstanding  that  the  parties  imposed  upon  did,  in  point  of 
fact,  dispossess  themselves  of  their  property  in  Scotland  by  deliver- 
ing them  for  transmission  into  the  hands  of  the  appropriate  agencies, 
yet  delivery  was  not  accomplished  in  point  of  law  until  possession 
of  the  articles  was  actually  obtained  by  the  party  to  whom  they 
were  sent.  Up  till  that  time  the  sellers  could  recover  possession 
of  their  property  by  a  " stoppage  in  transitu"  In  Bradbury's  case 
and  in  Allen's  case,  the  moneys  sent  to  him  being  payable  at 
banks  and  post-offices  in  England,  he  could  only  get  it  there, 
while  the  senders  might  countermand  payment,  and  till  the 
possibility  of  that  was  past,  they  were  not  fully  divested  of  their 
possession. 

In  reply,  it  was  maintained,  first,  that  in  view  of  the  alternative 
as  to  the  letters,  it  was  not  the  despatch,  but  the  receipt  of  these 
which  constituted  the  completion  of  the  design  to  defraud.  Till  the 
letters  were  received  no  one  had  been  imposed  upon.  There  was 
till  then  a  mere  attempt  to  deceive,  which  might,  if  only  accidentally, 
have  been  frustrated — in  which  case,  even  the  confession  of  the 
sender,  that  he  had  so  sent  the  letters,  and  with  a  fraudulent  intent, 
would  not  have  made  him  amenable  to  punishment. 

But,  in  the  second  place,  so  far  as  the  crime  might  fall  short  of 
completion  even  after  the  receipt  of  the  letters,  that  was  at  least 
supplied  by  the  despatch  of  goods.  By  sending  off  the  goods  in 
compliance  with  the  pretended  purchaser's  orders,  that  had  been 
accomplished  qivoad  the  sellers  which  was  in  the  contemplation  of 
the  deceiver — at  that  point  they  succumbed  to  the  deception. 
Moreover,  at  the  time  when  the  articles  were  finally  entrusted  to 
the  railway  company  for  transmission  to  England,  they  were 
constructively  delivered  to  the  purchaser,  so  that  even  regarding 
delivery  as  the  test  of  completion,  that  took  place,  that  test  was 
complied  with  in  Scotland. 

We  do  not  consider  it  of  importance  to  decide  between  these 
conflicting  views,  or  to  give  any  opinion  as  to  the  relative  force  of 
the  arguments  adduced  in  their  support.  It  does  appear  to  us 
however  to  be  proved  by  the  discussion  thus  briefly  summarized, 
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that  we  have  advanced  but  a  very  little  way  in  the  direction  of 
any  definite  principle  for  a  satisfactory  decision  on  the  question  of 
jurisdiction  in  dispute. 

With  regard  to  the  authorities  cited  and  founded  upon  in  Brad- 
bury's case  (Taylor,  16th  May  1853, 1  Irv,  230 ;  Jeffrey,  BeWs  Notes, 
149;  Brown,  p.  337;  M'Gregor,  -4rA;%,  49),  these  seem  to  throw 
little  if  any  light  on  the  matter,  and  certainly  cannot  be  held  to 
furnish  anything  of  the  nature  of  broad  principle.  In  the  cases  of 
Taylor  and  Jeffrey,  indeed,  it  was  held  that  quoad  the  panel  the 
crime  (of  forgery)  was  completed  by  the  "  irrevocable  act  of  putting 
the  forged  documents  into  the  post-office ;"  but  these  decisions  do  not 
appear  to  have  been  given  in  view  of  any  question  of  jurisdiction. 
The  case  of  McGregor  seems  to  be  the  only  one  bearing  (and  that 
indirectly)  on  the  point  at  issue.  A  swindling  letter  was  sent  by  a 
party  ih  Scotland  to  a  tradesman  in  England,  in  consequence  of 
which  goods  were  sent  down  to  Scotland,  and  delivered  to  him  there. 
In  these  circumstances  it  was  held  that  the  criminal  courts  of  Scot- 
land have  jurisdiction  to  try  the  offender.  And  now,  turning  to  the 
decisions  in  the  present  cases  (reported),  what  are  we  to  regard  as 
the  effect  of  these  decisions  viewed  in  connection  with  the  former 
one  in  M'Gregor  s  case  ?  It  is  somewhat  difificult  to  say.  Either  of 
two  views  may,  it  appears  to  us, be  fairly  entertained  as  to  the  present 
state  of  the  law,  so  far  as  depending  on  decisions,  on  this  question  of 
jurisdiction.  The  last  decision  may,  on  the  one  hand,  be  regarded 
as  conflicting  with  the  former,  seeing  that  if  there  is  jurisdiction  in 
the  Scotch  courts  to  try  an  offender  who,  himself  in  Scotland, 
through  the  medium  of  the  post-office  commits  a  fraud  against  a 
party  in  England,  it  is  surely  inconsistent  with  that  view  to  hold 
that  there  is  also  jurisdiction  in  Scotland  where  the  circumstances 
are  reversed,  the  defrauding  party  being  in  England,  and  the  victims 
of  the  fraud  in  this  country ;  more  especially  when  the  conduct  of 
the  Englishman  is  not  a  crime  in  his  own  country.  On  the  other 
hand,  we  can  perfectly  understand  the  position,  that  the  effect  of 
the  two  decisions  taken  together  is  to  establish  the  doctrine  that  in 
such  cases  there  is  jurisdiction  in  both  countries,  and  that  accord- 
ingly the  offender  may  be  brought  to  trial  in  either. 

There  are,  however,  two  considerations  adverse  to  the  latter  view. 
In  the  first  place,  in  neither  of  the  cases  is  there  any  decision  to  that 
effect  In  the  case  of  M*6regor,  the  Lord  Justice-Clerk  (Hope) 
expressly  withheld  his  opinion  on  that  point.  He  instanced  such 
an  imaginary  case  as  that  of  Bradbury,  and  said,  "  I  give  no  opinion 
whether  the  offence  stated  in  the  fourth  chaise  may  be  tried  both  in 
England  and  in  Scotland,  or  on  the  case  of  a  person  who  by  means  of 
swindling  letters  written  from  England  gets  goods  sent  to  him  from 
Scotland,  and  is  afterwards  apprehended  and  brought  up  for  trial 
here,"  &c.  So  also  Lord  Mackenzie :  "  It  is  not  for  me  to  say 
whether  or  not  there  would  also  be  jurisdiction  in  England." 

In  the  case  of  Bradbury,  Lord  Neaves  seems  to  have  been  dis- 
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posed  to  go  a  little  further  than  the  judges  in  the  former  case.  He 
says :  "  There  may  even  be  cases  in  which  a  party  may  be  charge- 
able on  both  sides  of  the  Border.  Take  the  case  of  a  man  standing 
on  the  other  side  of  the  Border  and  shooting  at  another  on  this  side. 
^  Here  the  result  of  the  crime  is  intended  to,  and  does,  take  place  on 
this  side  although  it  has  its  origin  on  the  othpr." 

Notwithstanding,  however,  this  apparent  expression  of  the 
principle  of  a  double  jurisdiction,  it  does  not  appear  to  have  been 
more  than  a  mere  obiter  dictum,  and  at  all  events  does  not  appear 
to  have  been  the  basis  upon  which  the  judgment  of  the  Court  was 
founded.  But  in  the  second  place,  even  had  this  view  been  given 
full  effect  to,  we  venture  to  think  that  it  is  not  a  satisfactory  view 
in  itself  Simply  to  say,  that  in  such  cases  there  is  jurisdiction  in 
both  of  the  countries  in  which  the  transactions  libelled  occurred, 
seems  to  be  a  proposition-,  possibly  equitable  in  its  effects,  but 
devoid  of  a  satisfactory  foundation  in  principle.  And  when  we 
call  to  mind  the  general  principle  stated  in  the  earlier  part  of  this 
article,  that  the  forum  in  criminal  matters  is  the  forum  delicti,  it 
would  appear  to  follow  from  the  proposition  under  consideration 
that  the  locus  delicti  may  be  in  both  countries.  That  is  to  say,  that 
an  individual  may  perpetrate  one  criminal  act  in  two  different  places. 
This  consequence  is  one  which,  to  say  the  least  of  it,  does  not  com- 
mend itself  to  one's  judgment. 

The  question  then  still  remains.  Is  there  discoverable  any 
principle  upon  which  a  satisfactory  conclusion  can  be  arrived  at  on 
the  vexed  question  of  jurisdiction  in  international  crimes  ? 

An  argument  to  which  we  have  not  as  yet  referred  was  presented 
on  behalf  of  the  prosecution  in  the  case  of  Bradbury,  which,  it 
appears  to  us,  furnishes  as  nearly  as  possible  the  very  principle  we 
are  in  quest  of.  "  This  is  a  case,"  it  was  pleaded,  "  of  crimen  con- 
tinuum, a  crime,  that  is  to  say,  committed  all  along  the  route  over 
which  the  swindling  lettet^  travelled.  The  loctis  delicti  therefore 
was  not  at  any  one  point  of  that  route,  exclusive  of  all  the  others,  but 
was  really  at  each  and  every  point.  Therefore  also  the  forum 
is  at  each  and  every  point  of  the  route ;  and  the  panel  liable  to 
the  jurisdiction  of  either  tribunal  before  which  it  might  be  con- 
venient to  arraign  him."  The  principle  of  continuity  of  crime  is 
thus  extended  to  the  idea  of  jurisdiction,  and  gives  rise  to  what 
may  be  termed  the  principle  of  "  continuity  of  jurisdiction."  And 
this  idea  of  continuity  of  crime  cannot,  we  think,  be  objected  to  on 
the  ground  that  it  is  identical  with  the  idea  already  rejected,  that 
the  same  criminal  act  can  be  committed  in  moi*e  than  one  place. 
In  the  latter  case  the  locus  delicti  is  regarded  as  two  distinct  loci, 
whereas  according  to  the  view  we  are  at  present  advocating  the 
locus  is  not  confined  to  a  poirvt  of  space,  but  is  rather  represented  as 
embracing  a  certain  radius  of  territory,  that,  viz.,  within  which  are 
enacted  the  whole  series  of  events  of  which  the  complete  fraudulent 
transaction  is  composed. 
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Whether  the  idea  of  "continuous  jurisdiction'*  will  recommend 
itself  to  our  readers  it  is  of  course  impossible  to  say.  To  us  it 
appears  at  least  to  have  a  semblance  of  principle,  with  regard  to  a 
matter  which  was,  as  we  have  seen,  somewhat  wanting  in  this  very 
respect,  and  thus  far  at  all  events  the  idea  is  not  without  value. 

There  is  one  point  to  which,  before  closing,  we  perhaps  ought  to 
refer.  Upon  the  theory  of  "  continuous  jurisdiction"  there  seems 
to  be  no  room  for  the  application  of  the  principle  "  si  depreherulatur" 
stated  in  the  second  pass%e  above  quoted  from  Hume.  On  this 
theory,  the  culprit  may  be  brought  before  the  tribunals  of  any  one 
of  the  countries  included  in  the  radius  of  his  actings,  whether  he 
be  "  found  within  the  territory"  of  that  country  or  not.  It  may  be 
objected  that  thus  to  remove  that  principle,  introduced  in  merciful 
consideration  for  the  prisoner,  is  harsh,  and  not  consonant  with  the 
generally  merciful  tone  of  our  criminal  law.  Any  alteration,  it  may 
be  said,  ought  to  be  in  the  direction  of  relaxation,  and  not  of 
increased  stringency.  To  that  we  have  only  to  say,  that  a  good 
deal  as  to  the  soundness  of  the  objection  depends  on  what  view  is 
taken  on  the  large  question  of  what  is  the  main  object  of  criminal 
law  and  statutory  penalties.  Is  it  the  protection  of  society,  or  is 
it  the  punishment,  the  requital  of  the  culprit  ?  We  do  not  propose 
to  enter  upon  the  discussion  of  the  question  at  present,  wide  and 
interesting  as  the  field  thereby  opened  to  view  unquestionably  is. 
We  are  content  to  indicate  the  opinion,  that  the  first  alternative  is 
the  correct  one.  Protection  of  society  at  large,  it  appears  to  us, 
must  be  regarded  as  the  main,  if  not  the  sole  object  of  penal  legis- 
lation. And  we  do  not  shut  our  eyes  to  the  fact  that  it  must 
follow  as  a  necessary  consequence  from  this  proposition  if  acted  on, 
that  the  interests  of  the  individual  may  sometimes  suffer.  Be  it 
so.  We  regard  it  as  no  violation  of  either  moral  or  philosophical 
principle  to  hold  that  the  one  must  sometimes  be  sacrificed  to  the 
many — the  individual  to  the  community.*  J.  C.  M. 


A  Treatise  an  the  Law  of  Trade-Marks  and  Trade-Names^  including 
Foreign  Laws  applicable  to  British  Trade-Marks.  By  Henry 
Ludlow,  M.A,  late  Fellow  of  St  John's  College,  Cambridge, 
and  of  Lincoln's  Inn,  Barrister-at-Law,  and  Henry  Jenkyns, 
M.A,  of  Balliol  College,  Oxford,  and  of  Lincoln's  Inn,  Barrister- 
at-Law,  Assistant  Parliamentary  Counsel  London :  William 
MaxweU  and  Son,  29  Fleet  Street 

This  is  a  brief  but  very  comprehensive  and  useful  summary 
of  the  law  relating  to  a  subject  of  great  and  increasing  importance. 
The  law  of  trade-marks  and  trade-names  has  grown  up  almost 
entirely  within  the  present  century ;  and  in  Scotland,  the  decisions 
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of  the  Supreme  Court  relating  to  it  maybe  counted  on  one's  fingers. 
It  is  otherwise  in  England  and  America :  and  as  this  is  a  branch  of 
general  mercantile  law,  or  at  least  is  governed  in  this  country  by  an 
imperial  Statute  (25  &  26  Vict.  c.  88),  the  numerous  decisions  of 
the  tribunals  of  these  countries  lay  down  principles  which  will 
generally  receive  effect  with  us. 

We  can,  therefore,  cordially  recommend  Messrs.  Ludlow  and 
Jenkyns'  manual  to  the  Scotch  practitioner.    He  may  have  a  slight 
difficulty  sometimes  in  separating  what  depends  upon  rules  of 
procedure  from  the  J  substantive  law,  as  indeed  he  has  whenever  he 
consults  English  authorities,  and  as  our  authors  appear  to  have  had 
in  referring  to  our  scanty  Scotch  decisions.    But  this  book  will  mate- 
rially help  him  to  do  so ;  for  it  is  far  from  being  a  mere  recitation  of 
rubrics.     On  the  contrary  it  is  to  be  praised  for  the  clearness  with 
which  it  brings  out,  so  far  as  that  is  as  yet  possible,  the  principles  on 
which  the  law  of  trade-marks  is  based.    These  principles,  it  must 
be  admitted,  have  been  of  a  rather  shifting  nature ;  for  it  is  only 
within  the  hst  few  years  that  it  has  been  distinctly  settled  that  a 
trade-mark  is  of  the  nature  of  property,  and  that  the  action  for 
infringement  is  not  founded  merely  upon  fraud  (Leather  Cloth  Com^ 
pany^  Lim,y  v.  American  Leather  Cloth  Company^  Lim,,  33  L.  J.  Ch. 
199  ;  35  L.  J.  Ch.  53;  11  H.  L  523.     Hall  v.  Barrows.  33  L.  J.  Ch. 
204).    One  result  of  this  principle  is  that  the  Courts  will  protect  the 
right  to  use  a  trade-mark,  whether  the  infringement  is  intentional, 
or  not ;  and  that  in  some  cases  the  defendant  innocently  infringing 
a  trade-mark  is  not  only  bound  to  submit  to  a  perpetual  interdict, 
but  may  even  in  England  be  held  liable  to  pay  the  costs  of  obtaining 
the  injunction  (p.  47).     Where  however  the  innocent  defendant 
does  all  that  can  be  required  of  him,  we  notice  that  the  Court  of 
Chancery  is  ready  to  find  reasons  relaxing  what  seems  to  be  a  hard 
rule  (Vjmann  v.  Elkan,  40  L.  J.  Ch.  475 ;  41  L  J.  Ch.  246). 

The  principle  to  which  we  refer  was  first  clearly  laid  down  by 
Lord  Westbury  in  Hall  v.  Barrows,  ci^.,  where  he  said : 

"  It  has  been  pressed  upon  me,  on  the  part  of  the  defendant,  that  there  is  no 
property  in  a  trade-mark,  and  that  the  rignt  to  relief  is  merely  personal,  founded 
on  the  fraud  that  is  committed  when  one  man  sells  his  own  goods  as  the  goods 
of  another.  It  is  true  that  the  cases  contain  expression^  by  eminent  judges  that 
there  is  no  property  in  a  trade-mark,  which  must  be  understood  to  mean  that 
there  can  be  no  right  to  the  exclusive  ownership  of  any  symbol  or  mark  uni- 
versally, in  the  abstract.  Thus,  an  ironfounder  who  uses  a  particular  mark  for 
his  manufactures  in  iron  could  not  restrain  the  use  of  the  same  mark  when  im- 
pressed upon  cotton  or  woollen  goods ;  for  the  property  in  a  trade-mark  consists 
in  the  exclusive  right  to  the  use  of  that  mark  as  applied  to  some  particular 
manufacture.  Nor  is  it  correct  to  say  that  the  light  to  relief  is  founded  on  the 
fraud  of  the  defendant,  as  appears  from  the  case  of  Millington  v.  Fox,  already 
referred  to.  Imposition  on  the  public  is  indeed  necessary  for  the  plaintiif  s  title, 
but  in  this  way  only,  that  it  is  the  test  of  the  invasion  by  the  defendant  of  the 
plaintiffs  right  of  property ;  for  there  is  no  injury  done  to  the  plaintiff  if  the 
mark  used  by  the  defendant  be  not  such  as  may  be  mistaken,  or  is  likely  to  be 
mistaken,  by  the  public  for  the  mark  of  the  plaintiff.  But  the  true  ground  of 
the  Court's  jurisdiction  is  property." 
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The  same  doctrine  bad  been  laid  down  by  Lord  Cottenbam,  in 
tbe  earlier  case  of  MUlington  v.  Fox,  3  My.  &  Cr.  338.  In  the 
common  law  courts,  and  in  an  action  of  damages  in  Scotland,  it  is 
of  course  necessary  to  prove  a  fraudulent  intention ;  but  the  foun- 
dation of  the  action  upon  the  title  of  the  plaintiff  to  a  particular 
mark  or  name  appears  here  also  in  the  rule  that  it  is  not  necessary 
to  prove  specific  damages,  the  plaintiff  being  entitled  to  some 
damages  in  respect  that  the  defendant's  use  of  his  mark  is  to  a 
certain  extent  an  injury  to  his  right  {Blofidd  v.  Payne,  4  B.  and 
Ad.  401).     Thus  our  authors  say — 

"  Injury  to  the  plaintiff  ia  essential  to  enable  him  to  recover.  This  injury  is 
twofold,  (1)  to  his  reputation  by  reason  of  the  defendant  having  sold  inferior 
goods ;  and  (2^  to  his  traile  by  Gurawing  away  his  custonu 

'*  A  possibility  of  injury  is,  however,  sufficient,  and  it  is  not  necessary  to  show 
special  damage.  For  where  it  was  proved  that  the  defendant's  manufactures 
were  not  infenor  to  the  plaintiff's,  ana  no  proof  was  given  of  the  plaintiff  having 
lost  any  custom,  the  plaintiff  was  held  entitled  to  nominal  damages,  because,  as 
littledale,  J.,  said  'tne  act  of  the  defendant's  was  a  fraud  against  the  plaintiff, 
and  if  it  occasioned  him  no  specific  damage  it  was  still  to  a  certain  extent  an 
injury  to  his  right,'  and  he  might  have  been  prevented  from  selling  as  much  of 
his  own  manufactures.  Of  course  on  the  theory  that  the  action  rests  on  j%is  in 
rem,  this  is  readily  intelligible  and  in  analogy  with  actions  for  infringing  a  patent 
or  copyright 

**  Where,  however,  there  is  no  possibility  of  any  injury  to  the  plaintiff,  as  if 
he  has  never  put  out  his  trade-mark  to  the  world  or  has  not  carried  on  business, 
he  cannot  recover." 

The  information  given  in  the  last  chapter  and  in  the  appendix 
with  regard  to  the  protection  afforded  to  British  trade-marks  in 
foreign  countries  will  be  found  very  useful.  The  indexes  of  cases 
and  matters  are  both  carefully  prepared.  In  all  respects  the  book 
is  creditable  to  its  authors  and  publishers,  and  ought  to  be  in  the 
counting-house  of  every  large  manufacturer  and  merchant  as  well  as 
on  the  shelves  of  every  mercantile  lawyer. 

ThouglUs  on  the  Fusion  of  Law  and  Equity,  suggested  ty  the  Lord 
Chancellors  BUI.  Reprinted  (by  permission)  from  the  Satur- 
day Beview.  By  G.  W.  Hemming,  Barrist6r-at-Law,  late  Fellow 
of  St.  John's  College,  Cambridge.    London :  Macmillan  &  Co. 

This  is  a  powerful  attack  on  the  Lord  Chancellor's  Bill  for  the 
reform  of  the  English  judicature,  mainly  on  the  ground  that  it  pur- 
poses to  effect  the  fusion  of  law  and  equity  at  the  expense  of  equity, 
instead  of  adapting  the  law  to  the  standard  of  equity,  in  accordance 
with  the  ad^'ice  of  Lord  Chief-Justice  Cockburn  in  his  famous 
letter  to  Lord  Chancellor  Hatherly  about  the  Bill  of  1870.  That 
eminent  judge  placed  on  record  his  reasons  for  thinking  that 
"  the  fusion  of  law  and  equity  was  a  consummation  devoutly  to  be 
wished,  and  further  that  it  must  take  place  at  the  expense  of  the 
law;"  and  in  this  pamphlet  Mr.  Hemming  takes  up  the  parable,  and 
censures  Lord  Selborne's  measure  for  failing  to  secure  the  predom- 
inance of  equity  in  the  new  tribunal,  in  its  practice  and  adminis- 


244  REVIEWS. 

tration.    The  key-note  of  Mr.  Hemming  s  pamphlet  is  contained 
in  the  following  extracts :    . 

"  The  spirit  and  tradition  of  the  Court  of  Chancery  are  therefore,  according 
to  the  highest  Common  Law  authority,  the  spirit  and  traditions  which  have  to 
be  infused  into  all  our  Courts.  There  is  one  way,  and  one  way  only,  in  which 
this  can  be  done.  The  spirit  of  a  law  and  the  tradition  of  a  court  live  in  the 
minds  of  living  ■  men,  ana  are  guarded  by  the  associations  connected  with  old 
institutions.  You  cannot  transplant  them,  if  you  would,  by  Act  of  Parliament 
The  Common  Law  Courts  cherish  alike  the  noble  traditions  of  order  and  liberty 
which  are  their  just  pride,  and  the  narrow  traditions  of  hard  technical  law 
which  mad^  the  Court  of  Chancery  a  necessity,  and  which  can  only  be  tempered 
by  infusing  into  them  the  higher  traditions  of  Equity  jurisprudence.  While  the 
names,  the  constitution,  the  special  ji;risdicti on,  and  the  personnel  of  the  old 
Courts  remain  unchanged,  the  old  traditions,  good  and  bad  alike,  will,  as  Lord 
Cairns  has  justly  said,  still  linger  about  them.  Equity  jurisdiction  may  be 
given  by  statute  in  larger  measure  than  heretofore,  but  it  will  be  used  as  it  has 
been  used  heretofore.  The  spirit  of  Equity  will  be  wanting  in  the  future  as  it 
has  been  wanting  in  the  past,  and  the  old  repugnance  of  Coke  and  his  succes- 
sors, the  old  traditions  which  prevented  the  Courts  of  Law  from  developing 
Equity  for  themselves,  will  sway  the  judges  in  their  own  despite.  The  remedy 
is  easy  if  once  personal  considerations  are  postponed  and  personal  compromises 
rejected.  Let  the  judges  who  are  the  living  depositaries  of  the  principles  of 
Equity  be  associated  in  due  proportion  with  their  brethren  of  the  Common  Law 
in  all  the  Courts  (as  indeed  is  proposed  to  some  extent  in  the  Court  of  Appeal) ; 
let  each  division  of  the  united  Court  learn  to  look  upon  itself  as  the  heir  of  the 
Chancellors  no  less  than  of  "the  Chief  Justices,  and  there  will  be, some  prospect 
of  a  real  assimilation  of  Law  and  Equity.  But  this  is  the  very  reverse  of  what 
the  Chancellor's  Bill  proposes.  Old  prejudices  against  Equity  are  to  be  pre- 
served by  '  concessions  to  sentiment,'  and  the  only  Court  which  is  to  be  shorn 
of  its  powers  and  forbidden  any  longer  to  grow  is  that  to  which  we  owe  all  the 
doctrines  which  it  has  become  an  imperative  necessity  to  ingraft  upon  the  law. 

"  Such  a  Bill  may  be  an  easy  Bill  to  pass,  but  it  will  become  an  impossible 
Act  to  work.  The  principles  of  Equity  will  perish  in  an  uncongenial  atmos- 
phere, and  the  very  source  from  which  alone  they  can  be  renovated  is  to  be 
choked  with  restrictions  on  its  flow." 

And  again : — 

"  The  arrangement  proposed  by  the  BiQ,  that  the  High  Court  shall  be  com- 
posed of  seventeen  Common  Law  and  four  Equity  Judges,  must  therefore  be 
regarded  as  permanent  at  least  for  one  or  two  generations.  Surely  we  are  right 
in  saying  that  this  is  n6t  a  defect  for  which  Lord  Selborne's  plea  of  transitional 
dit&culties  can  possibly  be  accepted.  Under  such  conditions  it  is  as  idle  to  hope 
to  infuse  Equity  principles  into  all  our  tribunals,  as  it  would  be  to  intrust 
Liberal  measures  to  a  Coalition  Cabinet  in  which  Tories  should  preponderate 
in  the  proportion  of  four  to  one.  While  the  materials  to  work  with  are  so 
adjusted,  no  manipulation,  however  ingenious,  can  possibly  supply  the 
requisite  power  of  the  requisite  kind  for  the  determination  of  all  the  cases  that 
will  come  before  the  Courts.  Putting  aside  writs  issued  merely  as  means  of 
compelling  payment  by  debtors  in  arrear,  the  number  of  action*  in  which  any 
questions  of  Law  are  involved  will,  we  believe,  be  found  to  be  less  than  the  num- 
ber of  suits  and  matters  in  Equity ;  but,  whether  this  be  so  or  not,  the  a^regate 
amount  of  property  dealt  with,  and  the  magnitude  and  intricacy  of  the  rights 
involved,  in  the  Equity  suits  of  any  given  period,  must  largely  surpass  what 
would  be  met  with  during  the  like  period  in  all  our  Courts  of  Common  Law. 
If  the  High  Court  were  constituted  as  proposed,  more  than  half  of  its  genuine 
judicial  business  must  be  expected  to  turn  upon  equitable  doctrines.  If  this 
is  even  a  remote  approximation  to  the  truth,  how  is  the  work  to  be  done 
imder  the  Chancellor's  Bill,  except  by  the  means  which  we  have— not  untruly, 
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we  think — desciil^ed  as  a  transfer  of  the  administration  of  Equity  from  those 
who  have  studied  it  to  those  who  have  not  i  This  is  thg  fatal  blot  on  the  measure 
which  no  amendments  in  Committee  can  obliterate/' 

TJu  Institutes  of  Justinian.  Edited  as  a  Eecension  of  the  Institutes 
of  Gaius.  By  Thomas  Erskine  Holland,  B.C.L.,  of  Liiicoln!s 
Inn,  Barrister-at-Law;  formerly  Fellow  of  Exeter  College, 
Oxford.  Oxford :  at  the  Clarendon  Press,  1878.  MacmiUan 
&Co. 

The  fertility  of  the  English  press  in  works  on  the  Civil  Law  is 
somewhat  surprising,  when  we  consider  how  few  important  works 
on  that  subject  have  ever  hitherto  been  published  in  the  kingdohL 
It  is  a  good  sign  of  the  new  zeal  for  legal  education  which  has  been 
awakened,  just  at  a  time,  alas !  when  the  profession  is  threatened 
with  degradation  and  penury  by  an  ungrateful  country.  Mr.  Hol- 
land, who  is  a  legal  examiner  in  the  University  of  London,  has 
contributed  an  elegant  and  scholarly  little  work,  which  will  be 
however  rathfer  one  of  curious  than  practical  interest  to  the  student. 
Every  one  knows  that  to  a  considerable  extent  Justinian's  Institutes 
are  a  mere  "recension"  of  Gaius,  bearing  to  the  earlier  work,  as 
Mr.  Holland  say«,  very*  much  the  same  relation  that  Mr.  Serjeant 
Stephen's  Commentaries  bear  to  Blackstone.  Mr.  Holland's  purpose 
is  to  make  this  relation  more  obvious  by  showing  the  exact  differ- 
ences in  every  particular  passage. 

The  plan  of  the  work  is  as  follows :  the  portions  of  Gaius  which 
were  left  standing  in  the  revision  of  Tribonian  are  printed  in  a 
darker  type.  The  sections  of  Gaius  are  indicated  by  marginal  ref- 
erences ;  the  sections  of  which  no  use  was  made  being  also  indi- 
cated in  the  margin,  but  within  brackets.  Passages  borrowed  from 
other  writings  of  Gaius,  or  from  other  jurists,  are  also  indicated  by 
references.  There  are  also  references  to  the  numerous  constitutions 
referred  to  in  the  text  of  the  Institutes.  The  text  is  that  of 
Buschke.  The  editor  has  abstained  from  commentary,  but  has 
given  a  sufficient  index.  Altogether  this  is  a  very  elegant  pocket 
edition. 
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To  the  Editor  of  the.  Journal  of  Jurisprudence, 

9 

Snt, — I  write  from  the  country.  But  the  coimtry,  be  it  remem- 
bered, comprehends  the  cities  of  Glasgow  and  Aberdeen,  the  towns 
of  Dundee  and  Paisley,  and  other  centres  of  population,  as  the 
phrase  is,  far  outnumbering  in  the  aggregate  the  denizenship  of  the 
Scottish  metropolis,  in  its  widest  sense.  The  superior  law  courts 
are  in  Edinburgh,  and  I  for  one  have  no  wish  to  see  them  removed 
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from  it;  but  the  larger  portion  of  those  who  send  grist  to  their  null 
have  little  connectioir  otherwise  with  Mid  Lothian  or  its  county 
town.  Those,  however,  who  practise  before  the  Court  of  Session 
reside  therein,  and  the  luckless  rustic  wight  whom  the  contingencies 
of  fortune  or  misfortune  lead  thither,  can  only,  as  a  rule,  enter  its 
portals  by  proxy.  One  proxy,  it  might  be  thought,  should  be 
enough,  but  dis  aliter'  visum  est^ — he  must  generally  have  three. 
There  is,  first,  the  country  agent,  the  only  one  with  whom,  in 
ninety-nine  cases  out  of  a  hundred,  the  suitor  ever  comes  actually 
into  contact  He  prepares  the  rough  material,  be  it  of  wheat  or 
other  grain,  and  forwards  it  sorted,  well  or  ill,  as  chance  or  skill 
may  have  guided  him,  to  the  town  agent,  who  is  either  a  Writer  to 
the  Signet,  or  one  who  appends  to  his  name  the  cabalistic  letters 
S.S.C.  The  country  agent  is  supposed  to  be  so  inhumanly  perfect 
and  forecasting,  as  to  be  able  in  every  case,  however  intricate  and 
perplexing,  to  send  on  at  once  fuU  and  complete  information  for 
enabling  those  who  come  after  him  to  master  every  detail  of  fact, 
and  every  principle  of  law,  that  may  be  involved,  to  shape  their 
course  eveiiy  and  uninterruptedly,  and  meet  all  the  wiles,  justified 
by  honour  or  not,  with  which  their  opponents  may  meet  them,  in 
the  course  of,  it  may  be,  a  long  and  fiuctuating  litigation.  If  he 
fails  in  this, — if  they  find  it  necessary  to  ask  for  explanations  or 
papers  which  he  has  not  sent  at  first, — the  auditor's  kmfe  will  after- 
wards work  sharply  among  those  items  of  the  country  agent's 
account,  often  by  far  the  larger  part  of  his  chargeS;  which  relate 
thereto,  and  the  successful  client  will  sometimes  find  that  in 
gaining  his  cause  he  has  gained  a  loss,— ^wiU  never  find  that  his 
gain  is  pure  and  unalloyed.  The  more  rascally  his  opponent's 
devices  may  be,  the  more  likely,  when  the  end  comes,  that  he  in 
whose  favour  the  judgment  has  been  pronounced,  finds  himself 
burdened  with  a  handsome  proportion  of  his  own  expenses. 

I  do  not  so  well  know  what  the  town  agent  does,  or  is  expected 
to  do.  I  remember,  when  a  young  practitioner,  of  having  several 
processes  under  the  charge  of  a  highly  respectable  and  extensively 
employed  Edinburgh  firm  now  no  more.  One  of  these  was  an 
action  of  count  and  reckoning,  a  species  of  action  in  which,  perhaps 
more  than  in  any  other,  a  knowledge  of  details  is  essential  on  the 
part  of  somebody  engaged  in  the  management  thereof.  My  client, 
a  rough  but  shrewd  man,  thought  the  Edinburgh  agents  might  be 
the  better  of  some  personal  explanations  from  himself,  and  having 
got  their  address,  he  proceeded  to  the  city  to  impart  these.  He 
saw  more  than  one  of  the  partners,  very  gentlemanly  persons,  but 
none  of  them  knew  anything  of  his  case,  even  by  name,  though 
their  bookkeeper  did.  The  Parliament  House  clerk  was  called  in, 
and  he  could  teU  in  what  stage  the  process  was,  but  knew  nothing 
of  its  ments,  and  consequently  could  not  appreciate  the  value  of 
the  particulars  with  which  the  client  was  freighted,  and  did  not 
seem  disposed  to  trouble  himself  about  them.     The  man  came 
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home  thoroughly  disgusted,  insisting  that  his  Edinburgh  agents 
should  be  changed  immediately,  and  was  with  great  difficulty  per- 
suaded that  the  proper  laying  of  his  case  before  the  court  depended 
upon  counsel,  and  not  upon  a  set  of  respectable  middlemen,  whose 
function  was  simply  to  put  into  counsel's  hands  the  information 
and  materials  they  had  received  from  the  country.  He  afterwards 
attended  the  hearing  of  his  cause,  which  was  ultimately  gained, 
and  was  satisfied  that  his  counsel,  at  any  rate,  had  made  himself 
thoroughly  acquainted  with  all  the  details  of  it 

Now,  I  am  far  from  saying  that  all  Edinburgh  agents  think  it 
right  or  proper  to  be  mere  carriers,  as  it  were,  between  the  country 
agent  and  counsel ;  I  am  happy  to  think  that  many  of  them  take 
an  intelligent  interest  in  the  causes  wliich  are  committed  to  their 
care.     But  if  a  case  can  be  managed  in  the  way  I  have  just 
described,  the  question  naturally  occurs,  why  should  professional 
etiquette  require  two  intermediate  agents  between  client  and  coun- 
sel?    Why  should  not  counsel  take  his  instructions  immediately 
from  the  country  agent?    Or  if  he  be  capable  of  properly  commu- 
nicating them,  from  the  client  himself  1    I  cannot  conceive  why 
the  porcelain  dignity  of  an  advocate  should  be  thought  to  be  soiled 
ly  his  shaking  hands  with  a  simple  procurator  from  a  provincial 
town,  or  the  yet  simpler  miller  or  drayman  who  may  have  mother 
vit  enough,  or  education  enough,  to  enable  him  to  be  his  own 
tmmpeter.    No  doubt  it  may  be  said  that  counsel  cannot  attend  to 
tie  details  of  court  procedure, — ^to  the  making  of  enrolments, 
watching  for  interlocutors,  and  such  like.     Well,  let  him  keep  a 
cbrk,  or,  if  need  be,  a  staff  of  clerks.    An  advocate's  clerk  may 
master  the  forms  of  process  just  as  thoroughly  as  the  Parliament 
Bouse  clerk  of  my  old  friends,  Messrs.  X.  Y.  Z.,  and  would  have 
tbe  opportunity  of  learning  a  little  law  to  the  bargain. 

The  mention  of  these  mysteries,  the  forms  of  process,  reminds  me 
thit  in  my  last  commimication  I  omitted  any  reference  to  those 
blessed  things.  Special  Cases,  introduced  into  the  practice  of  our 
courts  by  the  Court  of  Session  Act  of  1868.  The  successful 
working  of  these  shows  how  much  economy  of  time,  temper,  pa- 
tieace,  and  money,  may  be  effected,  when  parties  and  their  legal 
advisers  choose  to  exercise  a  very  moderate  amount  of  attention 
and  candour,  instead  of  seeking  to  multiply  papers,  and  revisals  of 
papers,  darkening  coimsel  by  words  without  knowledge,  or  to  pro- 
duce confusion  aild  expense  by  engaging  in  proofs  at  large  and 
proofs  before  answer,  which  land  judge  and  jury  in  a  maze,  or 
introduce  a  mass  of  irrelevant  matter  into  a  process  only  to  be 
kicked  out  again. 

And  now,  in  conclusion,  let  me  cite  another  instance,  from  actual 
experience,  as  illustrating  evils  that  once  existed  under  our  judiciary 
system,  and  our  judicial  forms,  and  the  use  or  abuse  of  these  to 
which  practising  lawyers  thought  themselves  entitled  to  resort. 
The  action  was  one  of  damages  for  breach  of  promise  of  marriage. 
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The  pursuer's  sninmoDS  contamed  in  gremio  a  full  and  paitictdar 
account  of  the  doings  and  misdoings  of  parties;  and  her  averments 
were  duly  met  in  the  defences  by  admissions  or  denials  on  the  part 
of  her  opponent.  One  would  have  thought  that  this  might  suffice 
for  a  record.  But  the  pursuer  moved  for,  and  obtained  leave,  to 
give  in  a  condescendence,  which  consisted  merely  of  a  repetition  of 
the  statements  in  the  summons  cut  up  into  numbered  articles. 
After  answers  had  been  lodged  to  this,  the  pursuer  was  aUowed  to 
revise  her  condescendence,  and  the  revised  paper  was  just  a  copy 
of  the  original  one,  with  this  sole  variation,  that  each  article  was 
introduced  by  the  conjunction  TluU,  I  almost  think,  though  I  am 
not  now  quite  sure,  that  there  was  a  re-revisal,  when  the  TTiat  was 
omitted  At  all  events,  it  was  only  after  three,  if  not  four  editions 
of  her  statements  had  been  made,  that  the  pursuer  would  listen  to 
terms,  and  a  settlement  was  effected.  Probably  enough,  her 
advisers  considered  that  in  all  this  they  were  only  punishing  the 
"  faithless  swain"  with  due  severity ;  but  imder  the  supervision  of 
a  careful  judge  such  an  accumulation  of  unnecessary  expense 
should  not  have  taken  place. 
Si  vcUes,  valeo;  vale, — Yours,  Ac,  J.  C. 

Apra  16,  1873. 


(Glasgow  Correspondence^ 

Glasgow,  28^  AprU  1873. 

PEIVILEGES  OF  LAW  AGENTS. 

The  movement  in  favour  of  the  institution  of  a  homogeneous  body 
of  law  agents  throughout  Scotland  is  still  gaining  ground  in  tie 
capital  of  the  West,  which,  remarkable  as  it  is  for  liberality  in  other 
respects,  has  hitherto,  strange  to  say,  been  the  most  conservative  of 
places  in  the  matter  of  a  reform  for  which  so  obvious  a  necessity 
exists.  Nothing  could  better  show  the  anomalous  state  of  thirgs 
which  now  exists  than  some  late  correspondence  in  the  Glasgow 
newspapers  with  regard  to  the  exclusion  of  a  Glasgow  procura*ior 
from  the  Sheriff  SmaU-Debt  Court,  over  which  Sheriff-substitute 
Spens  presides  at  Hamilton.  That  gentleman  wrote  a  letter,  in 
which  he  quoted  his  commission,  to  show  that  he  was  truly  entitled 
to  practise  in  all  the  Courts  in  Lanarkshire ;  but  his  disgast  must 
have  been  extreme  on  reading  the  following  letter  which  afterwards 
appeared  in  the  same  paper : — 

"  To  the  Editor  of  *  The  North  British  Daily  MaiV 

"  Sir, — When  *  A  Procurator  for  27  years '  rushes  into  print  with  a  grievance, 
it  is  important  to  see  whether  the  facts  upon  which  he  bases  his  complaint  aie 
correct.  Now,  is  it  the  case,  as  the  writer  alleges,  that  his  commission  as  a 
Glasgow  procurator  extends  over  the  whole  county  of  Lanark,  or  over  the 
Hamilton  district  of  that  county  ?    I  am  a  Glasgow  procurator,  and  my  com- 
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mission  gives  me  no  such  privilege.  On  the  other  hand,  it  is  the  fact  that 
several  Qlasgow  procurators  desirous  of  practising  in  Hamilton,  Lanark,  and 
other  country  dietricts,  when  occasion  may  occur,  have  been  obliged  to  present 
a  separate  application  to  be  admitted  as  members  of  the  local  bars,  and,  on 
admission,  to  contribute  to  the  local  funds.  As  to  whether  the  existing  law 
should  be  altered  so  as  to  secure  to  a  qualified  procurator,  wherever  admitted, 
the  legal  right  of  appearing  in  any  Sheriff  Court,  I  give  no  opinion.  But  while 
the  law  remains  as  it  is,  and  country  practitioners  are  religiously  excluded  from 
the  Qlasgow  bar,  I  do  not  see  how  a  Glasgow  procurator  can  fairly  object  to 
the  Sheriff  in  Hamilton  applying,  in  his  own  Court,  the  same  rule  which  he  is 
asked  to  apply  when  sitting  in  Glasgow.  This  is  all  that  the  grievance  amounts 
to,  and  it  is  difficult  to  see  how,  with  consistency,  the  Sheriff  could  have  ruled 
otherwise  than  he  did. — I  am,  &c.,  Fair  Play." 

Glasgow,  7th  April, 

Another  instance  of  the  injustice  and  absurdity  attendant  upon 
the  present  state  of  matters,  with  regard  to  the  privileges  of  pro- 
curators, is  aflforded  by  a  case  which  occurred  a  few  days  ago  in  the 
Sheriff  Court  at  Paisley,  in  an  action  raised  under  the  Debts 
Eecovery  Act.  The  agent  for  the  pursuer  is  a  procurator  of  the 
Sheriff  Court  of  Renfrewshire,  admitted  at  Greenock.  The  agent 
for  the  defender  is  a  Glasgow  practitioner,  who  had  got  himself 
registered  as  a  procurator  for  Buteshire,  consequent  upon  the  passing 
of  the  Act  33  &  34  Vict  c.  86  (Sheriffs  (Scotland)  Act,  1853, 
Amendment,  &c.),  by  taking  a  pleasant  run  to  Sothesay  on  a  fine 
summer  day  on  board  the  lona.  By  the  above  Act  the  counties  of 
Bute  and  Renfrew  are  united,  and  by  the  12th  section  it  is  provided — 
"Every  union  of  counties  into  one  sheriffdom,  under  the  pro- 
visions of  this  and  the  recited  Act,  or  either  of  them,  shall  be 
deemed  to  be  a  complete  union  to  all  intents  and  purposes  in 
80  far  as  regards  the  jurisdiction,  powers,  and  duties  of  the  Sheriff 
and  his  substitutes,  and  in  so  far  as  regards  the  powers,  duties, 
rights  and  privileges  of  procurators  before  the  courts  of  the  Sheriff. 
And  the  several  counties  of  any  such  united  sheriffdom  shall  not 
hereafter  be  regarded  as  separate  sheriffdoms  or  jurisdictions,  but 
as  one  sheriffdom  and  jurisdiction,  in  so  far  as  regards  the  powers, 
duties,  rights,  and  privileges  of  the  Sheriff  and  his  substitutes,  and 
the  procurators  of  the  Sheriff's  Court"  The  practitioners  in  the 
Paisley  Sheriff  Court  have  a  Royal  Charter  dated  in  1803,  the 
tenor  of  which  is — "And  we  further  will  and  declare  that  no 
person  shall  be  entitled  or  be  qualified  to  plead  and  practise  before 
the  said  Sheriff  Court  of  Renfrewshire,  Burgh  Court  of  Paisley,  or 
any  other  court  or  courts  of  law,  held  or  to  be  held  withih  the 
town  of  Paisley,  or  to  become  a  member  of  the  said  Faculty,  unless 
such  person  shall  have  served  a  regular  apprenticeship  by  indenture 
for  five  years  with  one  of  the  members  of  the  Faculty,  and  have 
been  duly  entered  on  the  books  of  the  Faculty  as  an  apprentice." 
It  appears  that  the  Sheriff  Court  of  Renfrewshire,  at  the  period  in 
question,  consisted  only  of  the  court  held  at  Paisley.  Subsequently 
the  Court  at  Greenock  was  established,  and  now  the  Sheriff  Court 
at  Rothesay  is  also  part  of  the  Sheriff  Court  of  Renfrewshire.      « 
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At  the  diet  in  the  case  above  referred  to  the  SherifiF-substitute,  ex 
propria  motu,  declined  to  allow  the  Greenock  procurator  to  appear, 
and  insisted  that  the  pursuer  should  get  a  Paisley  agent.  The  Glasgow 
practitioner,  having  been  admitted  at  Eothesay,  was  allowed  to  con- 
duct the  case  for  the  defender.  The  grounds  of  this  decision  were, 
that  the  Act  of  Parliament  did  not  affect  the  privileges  of  the 
Paisley  procurators  on  any  question  with  Greenock  agents,  but 
simply  with  those  admitted  at  Bute.  Possibly  his  Lordship  may 
be  right  in  taking  this  very  narrow  view  of  the  effect  of  the  pro- 
visions of  the  Act ;  but  if  so,  how  can  the  imion  referred  to  in  the 
12th  section  be  held  to  be  "  a  complete  union  to  all  intents  and  pur- 
poses ?"  The  plain  intention  of  the  Act  is  to  give  aU  the  procurators 
of  a  united  sheriffdom  equal  and  reciprocal  rights.  The  Sheriff- 
substitute  held,  that  a  Bute  procurator  can  appear  in  the  Paisley  and 
Greenock  courts,  and  it  is  to  be  supposed  that  he  would  also  hold 
that  procurators  in  either  of  these  two  places  can  appear  in  the 
Eothesay  court.  If  the  Paisley  privilege  is  not  pleadable  against 
a  Eothesay  procurator,  because  he  is  held  to  be  a  Paisley  procurator 
by  virtue  of  the  Act,  how  can  it  be  pleaded  agaii^st  one  from 
Greenock,  seeing  that  he,  by  the  same  reasoning,  must  be  held  to  be 
also  a  Eothesay  procurator  by  virtue  of  the  same  enactment,  and  to 
be  consequently  entitled  to  all  the  privileges  of  a  Eothesay  procu- 
rator ?  Why  should  a  Glasgow  procurator,  who  requires  to  become 
a  member  of  the  Buteshire  court  by  special  admission  of  the  Sheriff, 
be  in  a  better  position  than  a  Greenock  practitioner  who  is  a  mem- 
ber of  that  court  by  virtue  of  the  Act  of  Parliament  ?  In  such  a 
case  as  this,  would  not  the  proper  principle  for  decision  be  found  in 
the  maxim  privUegiaius  corUra  ceqvje  privilegiatum  jure  siw  non 
utitur  ?  It  is  fair,  however,  to  the  Sheriff-substitute  to  say  that 
the  point  was  not  argued  before  him,  and  that  he  started  the 
objection,  as  it  is  understood,  on  account  of  complaints  on  the  part 
of  members  of  the  Paisley  faculty.  But  if  any  one  can  eat  his  way 
into  the  privileges  of  that  faculty  by  partaking  of  a  few  greasy 
dinners  on  board  of  a  river  steamer  bound  for  Eothesay,  is  it  worth 
while  to  preserve  the  cheese  at  all,  or  to  be  particular  as  to  the 
kind  of  mice  by  whom  it  is  to  be  nibbled  ? 

But  whether  the  Sheriff-substitute  is  right  or  wrong,  the  incident 
itself  goes  far  to  show  the  wretched  state  of  matters  which  the 
Gpvemment  has  hitherto  permitted  to  exist  with  regard  to  the  posi- 
tion of  law  agents.  There  is  really  something  supremely  ridiculous 
in  the  idea  of  men  who  have  all  received  pretty  much  the  same 
education  and  legal  training,  who  practise  before  the  very  same  set 
of  judges,  administering  the  same  law  by  the  same  forms  of  process, 
being  chained  and  caged  in  a  particular  square  of  the  territorial 
chess-board  into  which  this  unfortunate  country  has  been  converted, 
beyond  which  they  have  no  professional  status  whatever !  Why, 
that  was  precisely  the  condition  of  the  Saxon  ceorl  or  villein,  who, 
even  when  he  possessed  personal  liberty,  had  no  right  to  labour  out 
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of  his  own  hundred  or  wapentake.  It  was  about  eighty  or  ninety 
years  ago  also  the  condition  of  colliers  and  salters.  An  unhappy 
being  of  this  chss  was  /undo  annexus.  He  might  possess  personal 
liberty,,  but  had  no  right  to  work  outside  of  the  particular  territory 
to  which  he  was  astricted.  In  what  better  position  are  procurators 
in  Scotland  relatively  to  such  places  as  Glasgow  and  Paisley  than 
the  individuals  just  referred  to,  except  that  they  cannot  be  compelled 
to  work  in  the  particular  sherifTdom  where  they  were  first  admitted 
to  practise  ?  A  collier  or  a  Salter  might  have  purchased  the  right  to 
labour  elsewhere — a  country  agent  can  buy  the  freedom  of  practising 
in  Glasgow.  He  caunot  do  it  for  love  or  money  in  Paisley,  for  the 
charter  gives  no  power  to  admit  him.  It  required  a  special  Act  of 
Parliament  to  enable  the  Glasgow  faculty  to  sell  indulgences,  but  the 
Paisley  men  have  thought  it  wiser  to  keep  their  thrums  and  bobbins 
for  their  "  ain  bairns."  Now,  what  does  this  state  of  matters  sug- 
gest ?  Plainly  this,  that  the  unprivileged  law  agents  in  Scotland 
are  not  free  men  in  the  full  sense  of  the  term  freedouL  If  that  is 
80,  then  they  may  be  called  serfs  in  a  modified  use  of  the  term  serf- 
dom ;  for,  after  sdl,  and  when  you  are  asked  to  give  a  logical  defini- 
tion of  servitude,  what  is  it  but  the  negation  of  liberty  of  one  class 
proceeding  from  the  monopoly  of  freedom  possessed  by  another  ? 
This  is  perhaps  a  strong  way  of  putting  the  case,  but  practically  it 
comes  to  that  Here  we  are  in  the  year  of  grace  1873,  with  all 
exclusive  privileges  in  trade  and  commerce  swept  away  since  1847, 
with  no  exclusive  privileges  existing  among  the  solicitors  of  England 
or  Ireland,  but  with  the  plant  of  monopoly  flourishing  in  the  legal 
profession  in  Scotland  as  luxuriantly  as  ever.  We  boast  every  day 
of  our  freedom,  but  as  long  as  atiy  one  of  the  classes  of  which  the 
community  of  this  "  great  nation  is  composed  is  not  free,  we  are 
not  entitled  to  make  that  boast."  "  Was  ist  die  Freiheit,"  says  a 
German  publicist,  '*  einer  Nation  anderes  als  die  Freiheit  jedes  einzel- 
nen  Gliedes  derselben  ?" 

It  will  hardly  be  considered  matter  of  surprise  if  the  existence  of 
such  monopolies  in  a  country  like  Scotland  should  have  caused  the 
same  publicist  to  say,  "  Dass  sie  noch  bestehen  ist  ein  merkwiirdiges 
Beispiel  wie  langsam  Gerechtigkeit  und  Vernunft  bei  den  Leitem 
eines  gerechten  imd  vernimftigen  Volkes  Terrain  gewinnen." 
Whether  that  is  so,  or  whether,  as  others  say,  this  state  of  matters 
proceeds  from  an  apathy  which  is  one  of  the  results  of  the  system 
bv  which  this  ancient  kingdom  is  practically  governed,  by  a  prac- 
tising barrister  instead  of  being  represented  by  a  Secretary  of  State 
for  Scotland,  with  a  seat  in  the  Cabinet,  it  is  not  necessary  to  con- 
sider; but  at  all  events  the  latter  reason  cannot  be  applicable  to 
the  present  Lord  Advocate.  Mr.  Young  showed  every  desire  to 
push  his  Agency  Bill  through  Parliament  last  year,  and  but  for 
opposition  at  the  last  moment  from  Glasgow  it  would  certainly  now 
have  been  law.  It  has  been  matter  of  pretty  general  surprise  that 
the  Bill  has  not  again  been  introduced,  but  doubtless  the  Lord 
Advocate  knows  best  his  own  time  and  opportunity. 
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Bills  in  Parliament, —  The  Lord  Advocate's  ConveyandTig  Bill  and 
Stipendiary  Magistrates  Bill, — The  most  important  measure  affecting 
Scotland  introduced  into  Parliament  is  undoubtedly  the  Lord 
Advocate's  Bill  for  abolishing  Feudal  tenures.  The  future  historian 
will  probably  be  puzzled  to  explain  how  it  was  that  the  ghost  of  this 
mediaeval  system  continued  to  walk  and  to  exert  no  little  influence  on 
the  social  habits,  the  comfort,  and  the  wealth  of  the  Scottish  people 
till  near  the  close  of  the  nineteenth  century.  We  all  remember  the 
sensation  which  was  caused  in  certain  quarters  by  the  Lord 
Advocate's  first  declaration  of  war  against  the  technicalities  and 
complexities  of  our  land  rights,  and  with  what  zest  learned  con- 
veyancers applied  themselves  to  pick  holes  in  his  Lordship's  Bills 
of  1870.  Other  bills  have  taken  the  place  of  that  famous  measure, 
probably  more  perfectly  conceived  and  drawn,  and  more  likely  to 
disarm  opposition ;  but  while  they  have  not  lost  sight  of  the  main 
principles  of  the  earlier  draft,  it  may  be  doubted  whether  any  of  them 
will  effect  a  greater  improvement  than  the  Land  Bill  of  1870  would 
have  done,  when  improved  and  modified  in  committee,  as  its  author 
intended  it  to  be.  In  the  years  that  have  since  passed,  the  Lord 
Advocate  has  gradually  been  educating  the  profession  and  the 
public  up  to  the  point  which  he  wished  them  to  reach  in  1870 ;  and 
while  doing  so,  he  has  himself  made  use  of  many  .hints  given  in  the 
discussions  of  the  intervening  years.  It  is  hard  to  say  whether  in 
some  instances  he  has  adopted  these  hints  in  a  spirit  of  conciliation, 
or  from  a  conviction  of  their  intrinsic  value ;  at  all  events  we  are 
able  to  say  that  the  Bill,  if  in  some  respects  it  is  less  sweeping  in 
its  changes,  has  on  the  whole  gained  in  adaptation  to  the  mind  of 
the  working  conveyancer,  and  therefore  in  its  chances  of  becoming 
law. 

The  present  Bill  is  not  very  materially  different  from  that  of  last 
year;  but  it  may  be  convenient  briefly  to  recapitulate  its  chief 
provisions.  The  third  section  begins  with  a  definition  of  an  "  estate 
of  superiority,"  which  is  apt  to  confuse  when  compared  with  a 
previous  definition  of  the  same  words  in  the  interpretation  clausa . 
The  estate  of  superiority  and  estate  of  property  are  declared  to  be 
separate  and  independent,  and  the  owner  of  the  latter  may  complete 
a  title  without  aid  of  the  superior ;  and  a  lawful  reservation  of  any 
right  other  than  feu^duties,  services,  and  casualties  in  a  conveyance, 
imports  an  estate  of  property  to  the  extent  of  the  right  reserved 
(sec.  3).  A  person  in  right  of  a  feu  may  not  get  his  investiture 
renewed ;  charters  by  pi'ogress  are  to  be  void ;  and  all  laws  and 
usages  as  to  non-entry  are  repealed  (sec.  4).  Conditions  and 
covenants  "  affecting  and  qualifying"  a  feu,  "  whether  declared  to 
be  real  burdens  or  not,"  "  accompany  the  feu,  and  run  with  the  land 
in  all  transmissions,  without  being  repeated"  (sec.  5). 
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A  superior  may  discharge  his  right  of  superiority  in  a  given  fonn 
(sec.  7).  The  rubric  and  text  of  sec.  7  are  inconsistent,  and  seem 
to  show  a  wavering.  The  rubric  bears,  "  Estate  of  property  may  be 
merged  in  superiority  title,"  while  the  text  enacts  that,  when  a 
superior  acquires  a  title  to  the  property  of  the  land,  the  superiority 
shall  merge  in  the  property  and  be  extinguished. 

Every  estate  descendible  to  heirs  vests  without  service  in  the 
heir  immediately  entitled  to  succeed,  whether  ab  intestato,  or  by 
special  destination,  and  becomes  subject  at  once  to  his  debts  and 
deeds  (sec.  8). 

The  ninth  section  deals  with  the  completion  of  an  heir's  title.  A 
personal  title  is  as  available  to  an  heir  as  to  his  ancestor,  and  an 
unrecorded  disposition  to  an  ancestor  may  be  recorded  in  favour  of 
the  heir  on  a  warrant  or  a  form  given.  Infefbment  of  an  heir  in  an 
estate  in  which  an  ancestor  died  infeft  is  to  be  effected  by  an 
"instrument  of  sasine  by  descent,"  for  which  provision  is  made. 
Another  form  of  instrument  of  sasine  is  given  (sec.  10)  for  disponees 
of  a  proprietor  who  had  only  a  personal  right. 

An  heir  is  not  to  be  liable  for  the  debts  of  his  ancestor  beyond 
the  value  of  the  estate  to  which  he  succeeds ;  and  may  renounce  to 
the  same  efiect  as  if  he  renounced  under  the  present  law  after  a 
charge  to  enter. 

The  right  of  any  person  to  an  estate  of  inheritance  in  land  by 
succession  as  heir  is  protected  from  challenge  after  ten  years  from 
his  entering  into  possession ;  a  period  which  will  probably  be  re- 
garded as  too  short  (sea  13).  Possession  is  to  be  jyri^na  facie 
evidence  of  a  right  of  succession  in  questions  with  tenants  and 
others,  not  themselves  claiming  such  succession. 

Instead  of  a  declarator  of  non-entry,  a  superior  is  to  be  able  to 
recover  his  casualties  by  a  process  either  in  the  Court  of  Session  or 
Sheriff  Court,  the  decree  in  which  is  to  contain  a  warrant  to  enter 
into  possession.  The  right  to  casualties  is  limited  by  the  same 
clause  (sec.  15).  Casualties  and  services  may  l^  redeemed  or  dis- 
charged ;  and  the  superiors  may  require  the  proprietor  to  commute 
them  into  an  annual  pajrment  even  where  the  estate  is  entailed 
(sees.  16-18).  All  conditions  creating  monopolies  in  favour  of  a 
superior's  agents  are  annulled  by  sec.  19,  and  casualties  are  forbidden 
in  all  future  feus  (sec.  20). 

Section  21  abolishes  the  distinction  of  feu  and  burgage  holdings. 
Sec.  22  provides  for  forms  of  conveyances;  sec.  23  for  the  regis- 
tration of  conveyances  of  real  burdens. 

The  period  of  prescription  under  the  Act  1617,  seci  12,  is  reduced 
to  twenty  years ;  and  where  possession  without  challenge  has  con- 
tinued for  thirty  years,  no  deduction  or  allowance  is  to  be  made  for 
minority  or  legal  disability.  But  these  provisions  are  not  to  affect 
servitude  rights. 

Decrees  of  division  of  commonty  may  be  registered  to  the  effect 
of  giving  all  the  proprietors  sasine  (sec.  26).  No  distinction  is  to 
exist  between  fees  of  heritage  and  of  conquest  (s.  27). 
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Section  28  assimilates  one  law  as  to  probative  deeds  to  that  of 
England ;  and  we  must  confess  that  it  seems  to  us  the  most  need- 
less provision  in  the  whole  Act,  and  one  which  is  calculated  to  un- 
settle a  branch  of  the  law  which  is  peculiarly  clear  and  well  settled. 
Sec.  29  allows  the  persons  founding  on  a  defective  deed,  bearing  to 
be  signed  before  two  witnesses,  to  prove  that  it  was  subscribed  by 
the  maker.  Holograph  testamentary  writings  are  to  be  deemed  to 
have  been  made  of  the  date  they  bear,  in  the  absence  of  evidence 
to  the  contrary  (sec.  31).  One  notary  and  two  witnesses  may  exe- 
cute a  deed  for  one  who  cannot  write  (sec.  32).  Inhibitions  are  to 
prescribe  in  five  years,  but  may  be  registered  anew  (sec.  33). 

Sections  34-36  provide  for  the  completion  of  the  titles  of  trustees. 
Section  37  proposes  to  enable  trustees,  tutors,  or  other  administra- 
tors to  deal  with  the  estates  under  their  charge  by  selling,  burden- 
ing, or  feuing,  in  a  manner  which  is  or  might  be  deemed  in  excess 
of  these  powers,  under  a  petition  presented  to  and  disposed  of  by 
the  Lord  President  or  Lord  Justice-Clerk;  the  authority  granted 
being  good  against  aU  challenge. 

Under  sec.  38  heritable  securities  transmit  against  heirs  and  dis- 
ponees.  Wills  affect  heritage  equaUy  with  moveable  estate  (sec. 
39). 

The  oflSces  connected  with  the  SherifT  Court  of  Chancery  are  to 
be  abolished,  compensation  being  allowed. 

We  delay  considering  Mr.  Gordon's  Land  Bill  and  the  Lord 
Advocate's  Entail  Bill  until  it  can  be  seen  whether  there  is  any 
possibility  of  either  of  them  passing  during  the  present  Session. 

It  was  understood  that  the  Stipendiary  Magistrates'  Bill  intro- 
duced by  the  Lord  Advocate  was  likely  to  pass  without  much 
opposition;  but  it  has  been  received  with  some  expressions 
of  disapprobation  by  the  Lord  Provost  of  Glasgow,  and  by 
various  writers  in  the  daily  press.  We  are  not  enamoured  of 
the  idea  of  creating  a  new  class  of  judicial  officers  apart 
from  the  Sheriffs,  to  whom  the  bulk  of  the  judicial  work  of 
the  country  is  already  committed ;  but  we  are  ready  to  concede 
.  that  the  Bill  will  confer  a  very  great  benefit  on  the  cities  which 
choose  to  avail  themselves  of  it.  Its  purpose  is  to  enable  the 
town  councils  of  burghs  having  more  than  25,000  inhabitants,  and 
returning,  or  contributing  to  return,  members  to  Parliament,  to  pass 
a  resolution  that  a  stipendiary  magistrate  shall  be  appointed  for 
the  burgh,  with  a  salary  the  amount  of  which  is  to  be  specified  in 
the  resolution.  The  Home  Secretary  thereupon  may,  if  satisfied 
of  the  expediency  of  the  proposed  appointment  and  of  the  sufficiency 
of  the  salary,  appoint  a  fit  person,  being  an  advocate  of  five  years 
standing,  to  be  stipendiary  magistrate  for  such  burgh,  and  a  second 
stipendiary  magistrate  may  be  so  appointed  where  the  population 
exceeds  200,000  (sec.  2).  The  jurisdiction  of  the  magistrate  within 
the  limits  of  the  burgh  is  to  be  the  same  as  that  of  the  magistrates 
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of  the  burgh,  and  within  the  county,  and  within  the  county  or 
counties  immediately  adjacent  he  shall  be  entitled  to  perform  the 
duties  and  exercise  the  jurisdiction  of  a  Justice  of  the  Peace. 

Upon  these  sections  we  may  be  permitted  to  remark  that  nothing 
is  said  about  a  retiring  allowance  for  the  magistrate :  which  surely  is 
indispensable.  The  experience  of  England  also  shows  the  propriety 
of  providing  some  machinery  whereby,  with  increasing  duties,  the 
magistrate's  salary  may  be  increased.  In  England  it  has  sometimes 
been  necessary,  under  similar  Acts,  to  resort  to  the  expedient  of  a 
sham  resignation  and  re-appointment,  in  order  that  an  overworked 
police  magistrate  might  get  an  indispensable  addition  to  his  salary. 
There  should  also  be  some  provision  for  the  appointment  of  a 
deputy  during  illness,  or  the  necessary  holiday  of  the  magistrate. 

It  is  probably  not  expedient  to  restrict  the  appointment  to  advo- 
cates. At  least  we  can  understand  that  a  town  like  Dimdee  or 
Paisley  might  be  prevented  from  getting  a  suitable  magistrate  by 
this  restriction.  At  the  same  time  we  do  not  sympathise  with  the 
unfortunate  jealousy  of  the  Faculty  which  is  being  manifested  on 
all  occasions  when  appointments  are  in  question.  The  gentlemen 
of  the  other  branch  of  the  profession  who  so  indefatigably  write  to 
the  newspapers  on  such  occasions,  forget  their  own  monopoly  of 
the  most  profitable  kin(j[  of  legal  work ;  and  they  not  only  exag- 
gerate, their  own  qualifications  (for  we  are  quite  aware  that  few 
or  none  of  the  leaders  among  the  local  practitioners  entertain  this 
idea),  but  are  totally  unable  to  conceive  the  value  of  the  training 
for  judicial  office  which  is  implied  in  the  close  attendance  on  a 
Supreme  Court  and  mixing  with  a  learned  bar.  No  such  training 
is  given  by  years  of  occasional  debating  before  a  Sheriflf,  and  as  we 
indUicated  lately,  one  of  the  greatest  reforms  needed  in  Scotland  is 
the  reform  of  Sheriff  Court  practice  by  the  distribution  among  the 
chief  of  them  of  advocates  trained  in  Edinburgh  or  London.  The 
Lord  Advocate  must  be  fully  aware  of  this,  and  for  this  reason  has 
inserted  the  clause  in  question. 

But  as  it  is  plain  that  advocates  may  not  always  be  available, 
and  as  it  is  possible  that  a  paid  magistrate  at  a  small  salary,  and 
partly  engaged  in  other  duties  in  the  locality,  might  sometimes  be 
useful,  we  are  inclined  to  suggest  that  the  restriction  should  be 
removed.  It  is  also  undesirable'  and  unnecessary  to  protect  the 
Faculty  of  Advocates  by  such  clauses.  Few  of  its  members  desire 
such  protection,  and  are  quite  willing  to  be  judged  upon  their  own 
merits.  We  have  no  doubt  that  such  corporations  as  Glasgow  and 
Edinburgh,  Dundee  and  Aberdeen,  will  generally  desire  for  their 
own  dignity  and  advantage  to  get  an  advocate  if  they  can.  We 
do  not  deny  that  as  good  men  for  the  office  as  any  at  the  bar  are  to 
be  found  in  these  cities;  but  such  men  settled  there  generally 
make  more  money  by  other  means. 

Section  4  makes  Sheriff  officers,  constables,  and  police  officers 
subject  to  the  orders  of  the  paid  magistrate.    By  the  way,  the  term 
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Stipendiary  Magistrate  is  not  only  long  and  clumsy,  but  has  a  want 
of  dignity  about  it.  Burgh  or  City  Magistrate,  Burgh  Court  Judge,. 
Police  Magistrate,  or  Judge  of  Police,  might  be  8ul:«tituted,  if  he  is 
not  to  have  the  title  of  Sheriff  The  other  clauses  of  the  Bill  may 
be  described  as  executive  clauses. 

We  failed  at  first  to  discover  what  excited  the  discontent  of  the 
Lord  Provost.  That  the  appointment  of  the  paid  magistrate 
should  be  left  to  the  Town  Council  seemed  to  us  so  entirely  incon- 
sistent with  constitutional  principle  and  expediency,  that  it  could 
not  be  what  his  lordship  pointed  at.  But  after  all  it  does  appear 
that  the  clause  limiting  the  qualification  and  that  vesting  the 
appointment  in  the  Town  Council  are  really  objected  to  by  the 
Corporation  of  Glasgow.  The  former,  as  we  have  said,  ought  in  our 
opinion  to  be  withdrawn ;  but  it  is  impossible  at  this  period  of  the 
nineteenth  century  for  the  British  Parliament  to  vest  such  an 
appointment  in  any  local  corporation.  It  is  a  hundred  and  thirty 
years  since  the  heritable  jurisdiction  which  the  barons  of  Scotland 
exercised  by  their  baron  bailies  was  taken  away ;  and  as  all  cor- 
porations are  not  as  judicious  and  as  upright  as  the  present  Town 
Council  of  Glasgow,  it  is  impossible  that  the  Lord  Advocate  or  the 
House  of  Commons  could  consent  to  hand  over  the  administration 
of  criminal  justice  among  several  hundreds  of  thousands  of  the 
people  to  their  virtually  irremovable  nominees.  There  is  no  reason 
why  the  constitutional  nile  which  vests  the  appointment  to  all 
judicial  offices  in  the  Crown  should  be  departed  from  in  this 
instance  Nor  can  it  be  reasonably  expected  that  such  a  thing  as 
the  Town  Council  of  Glasgow  proposes  should  be  done  at  the  very 
time  when  public  opinion  is  demanding  that  a  similar  anomalous 
patronage  should  be  taken  away  from  the  Sheriffs. 

Upon  the  whole,  so  simple  and  unobjectionable  a  Bill  has  rarely 
been  produced  by  any  parliamentary  draughtsman ;  and  we  trust 
that  it  will  have  an  easy  and  rapid  passage  through  both  Houses 
of  Parliament. 

Salaries  of  SheriffSubstittUes,, — We  desire  to  place  on  record  the 
answer  of  Mr.  Lowe  to  Sir  David  Wedderburn's  question  on  this 
subject,  in  the  House  of  Commons  on  April  3.  It  is  a  new  illustra- 
tion of  the  contempt  with  which  some  members  of  the  present 
Ministry  are  inclined  to  treat  the  legal  profession.  Sir  David 
Wedderburn's  question  was  "  whether  the  attention  of  Her  Majesty's 
Government  has  been  directed  to  the  unanimous  opinion  of  the  Law 
Courts  (Scotland)  Commission  in  their  report  of  the  12th  July  1870, 
that  the  remuneration  of  the  Sheriff-substitutes  of  Scotland  is  in- 
adequate to  their  position,  and  whether  the  Government  are  prepared 
without  further  delay  to  give  effect  to  the  recommendations  of  the 
Commission  that  these  salaries  should  be  increased.'* 

Mr.  Lowe  said  that  the  Government  had  had  their  attention 
directed  to  the  Law  Courts  Commissioners'  report,  to  which  the 
Hon.  Baronet  alluded.    The  Commissioners  recommended  that  in 
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some  instances  the  salaries  should  be  increased,  and  in  others  should 
be  diminished.  The  Government  had  increased  some  of  the  salaries, 
although  not  exactly  in  the  proportion  recommended  by  the  Com- 
mission, and  they  had  made  no  reductions  in  any  instances.  He  was 
not  prepared  to  make  any  promise  to  treat  this  matter  in  a  different 
way  to  what  it  had  previously  been  treated — namely,  not  as  a  whole, 
but  as  an  inquiry  into  individual  cases. 

The  ignorance  and  carelessness  implied  in  this  statement  were 
exposed  by  a  correspondent  of  the  Scotsman  two  days  later.  It  was 
said,  "  The  statement  made  by  the  Chancellor  of  the  Exchequer  on 
Thursday  night  in  regard  to  the  salaries  of  the  Sheriffs- substitute  has 
created  some  surprise  among  those  who  are  familiar  with  the  subject. 
The  right  hon.  gentleman  said  that  the  Law  Courts  Commissioners 
had  recommended  a  certain  amount  of  increase  of  salary  and  also 
certain  reductions.  The  latter  part  of  the  statement  must  have  pro- 
ceeded upon  imperfect  information.  The  terms  of  the  report  of  the 
Commissioners  are  unequivocal :  "  We  are  unanimously  of  opinion 
that  the  remuneration  of  the  Sheriflfe-substitute  is  inadequate  to 
their  position,  and  therefore  recommend  that  it  should  be  increased." 
"  We  think  the  minimum  salary  of  the  Sheriffs-substitute  should  be 
£700  a  year."  Probably  Mr.  Lowe  referred  to  a  proposal  to  diminish 
the  present  number  of  the  Sherifls-substitute,  and  to  create  new 
ofiBcers  (seven  in  all),  with  limited  powers,  to  act  as  paid  magistrates 
in  certain  outlying  and  thinly-peopled  districta  But  if  so,  it  should 
have  been  mentioned  that  the  Commissioners'  report  expressly  bears 
that  such  stipendiaries  need  not  be  "  persons  of  the  same  class  or 
bearing  the  same  title  as  the  Sheriffs-substitute,  or  possessing  the 
same  amount  of  professional  qualification." 

Collision  cU  Sea. — Apportionment  of  loss  where  both  vessels  are  to 
blame. — Last  month,  in  the  writing  of  Lord  Selborne  s  judicature 
bill,  we  referred  to  his  Lordship's  proposed  abrogation  in  England 
of  the  rule  of  the  Admiralty  Court  and  of  the  general  maritime 
law,  that  in  a  collision  where  both  parties  are  to  blame  the  loss 
shall  be  equally  apportioned  between  them,  and  substitution  of 
the  rule  of  the  English  common  law  that  in  such  circumstances  each 
shall  bear  his  own  loss.  Mr.  Rothery,  the  learned  Registrar  of  the 
Court  of  Admiralty,  has  since  published  a  letter  addressed  to  the 
Lord  Chancellor,  entitled  "A  Defence  of  the  Rule  of  the  Admiralty 
Court  in  cases  of  Collision  between  Ships."  He  combats  the  view 
taken  by  the  Lord  Chancellor,  that  it  is  the  owner  of  the  worst 
vessel  who  would. benefit  most  under  the  Admiralty  rule.  Mr. 
Rothery's  statement  is  very  clear.  He  says : — "  I  will  take  your 
Lordship's  figures,  and  will  assume  that  A.  and  B.  are  the  owners 
of  two  vessels,  worth  respectively  £10,000  and  £50,000 ;  that  they 
come  into  collision  and  that  both  alike  are  to  blame  for  the  col- 
lision— that  being  a  condition  .precedent  to  the  equal  division  of 
the  damages.  And,  first,  I  will  assume  that  A.'s  vessel  goes  to  the 
bottom,  and  that  B.'s  is  uninjured — a  not  very  imusual  occurrence  in 
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collisions  at  sea.  Then  A.,  who  has  lost  £10,000  by  the  sinking  of 
his  vessel,  would,  under  the  Admiralty  rule,  both  being  to  blame,  be 
entitled  to  recover  one-half  of  his  loss,  or  £5,000,  from  B.  Secondly, 
let  us  assume  that  B/s  vessel  goes  to  the  bottom  and  that  A.*s  is 
uninjured;  then  B.,  who  has  lost  £50,000  by  the  sinking  of  his 
vessel,  would  be  entitled  to  recover  one  moiety  .of  his  loss,  or 
£25,000,  from  A.  Thirdly,  I  will  suppose  that  both  go  to  the 
bottom,  both  alike  being  to  blame  for  the  coUisioa  Then  A, 
having  lost  £10.000  by  the  sinking  of  his  vessel,  is  entitled  to 
receive  £5,000  from  B.  for  a  moiety  of  his  damage ;  whilst  B.  is 
entitled  to  recover  £25,000  from  A  for  a  moiety  of  his  damage. 
Each  loses  £30,000 ;  A.  by  having  to  bear  the  loss  of  one  moiety 
of  his  own  vessel,  or  £5,000,  and  by  having  to  pay  to  B.  £25,000 
for  the  moiety  of  his  (B/s)  loss ;  and  B.  by  having  to  bear  the  loss 
of  one  moiety  of  his  own  vessel,  or  £25,000,  and  having  to  pay  to 
A.  £5,000  for  a  moiety  of  his  (A's)  loss.  The  mistake  of  those 
who  think  that  the  owner  of  a  vessel  worth  £10,000  might,  by  a 
collision  with  a  vessel  worth  £50,000,  receive  under  the  Admiralty 
no  less  a  sum  than  £30,000  as  a  compensation,  arises  from  their 
supposing  that  the  amount  at  stake  is  a  common  fund  to  be  divided 
between  two  claimants,  not  a  joint  loss  which  has  to  be  apportioned 
between  them."  Mr.  Rothery  gives  a  learned  history  of  the  rule, 
and  argues  that  the  rule  as  to  contributory  negligence,  whether 
generally  expedient  or  not,  need  not  be  applied  to  so  peculiar  a 
kind  of  property  as  ships  at  sea.  The  subject  is  well  worthy  the 
attention  of  Scotch  commercial  lawyers  and  chambers  of  commerce, 
because  the  establishment  of  such  a  law  in  England  would  most 
probably  lead  to  proposals  for  its  introduction  in  Scotland  also.  At 
present  the  singular  anomaly  exists  in  England  of  two  diflfercnt  laws 
governing  the  same  case,  and  becoming  applicable  according  to  the 
Court  to  which  the  question  is  brought  for  adjudication.  There 
can  be  no  doubt  as  to  the  propriety  of  extinguishing  one  of  these 
rules ;  but  we  are  inclined  to  think  that  the  Lord  Chancellor  pro- 
poses to  extinguish  the  wrong  Qne.  We  shall  be  glad  to  receive 
communications  on  the  subject. 

Bugs, — A  case  tried  at  Guildhall  a  few  days  ago  was  rendered 
memorable  by  the  display  of  an  unusually  profound  acquaintance 
with  the  habits,  period  of  incubation,  and  powers  of  increase  of  the 
creature  known  to  the  law  as  "  a  noxious  insect."  The  occasion  of 
all  this  research  was  the  raising  afresh  of  the  oft-litigated  question 
as  to  whether  a  person  who  takes  a  furnished  house  is  entitled  to 
quit  it  without  notice,  on  finding  that  it  is  infested  with  bugs.  It 
is  singular  that  on  a  point  which  must  be  of  frequent  occurrence 
the  law  should  still  be  involved  in  some  uncertainty.  The  judgment 
in  Smith  v.  Marrahle,  11  M.  &  W.  5,  which  laid  down  the  principle 
that,  under  the  circumstances  above  mentioned,  the  tenant  might 
throw  up  his  lease,  was  founded  upon  earlier  cases,  which  cannot 
now  be  supported,  and  it  certainly  laid  down  the  law  too  widely ; 
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but  the  decision  itself  has  never  been  expressly  overruled,  and  was, 
indeed,  distinguished  in  the  well-known  case  of  Hart  v.  Windsor , 
12  M.  &  W.  68,  in  which  it  was  held  that  on  the  letting  of  an  un- 
furnished house  there  is  no  implied  contract  that  it  is  in  a  reasonably 
fit  state  for  habitation.  The  distinction  appears  to  be  sound  in 
point  of  legal  principle,  although  it  has  been  usually  supported  by 
reasons  of  common  sense  and  convenience.  In  order  to  enable  a 
tenant  to  avoid  his  lease  on  the  ground  that  the  demised  premises 
are  uninhabitable,  there  must  be  a  default  on  the  part  of  his  landlord. 
Izm  V.  Giyrtm,  5  Bing.  (K  C.)  501 ;  Arden  v.  Pullm,  10  M.  &  W. 
328.  Whether  this  default  has  or  has  not  occurred  of  course  depends 
upon  the  further  question — ^What  was  the  engagement  of  the  land- 
lord ?  and  in  the  absence'of  express  stipulation  this  must  be  judged 
of  from  the  circumstances  of  the  case.  A  landlord  cannot  be  taken 
to  engage  that  a  house  which  does  not  contain  a  single  piece  of 
furniture  or  article  of  domestic  utility  is  fit  for  habitation ;  he  merely 
imdertakes  that  the  tenant,  who  is  to  fit  it  for  habitation,  shall 
have  undisturbed  enjoyment.  On  the  other  hand,  the  landlord  of  a 
furnished  house  must  be  taken  to  engage  that  it  is  in  a  fit  state  for 
habitation,  since  the  use  of  the  furniture,  which  is  the  consideration 
for  the  greatly  advanced  rent  which  the  tenant  agrees  to  pay,  cannot 
be  had  unless  the  house  is  habitable ;  hence  if  the  furnished  house 
is-  not  reasonably  fit  for  habitation,  the  landlord  is  in  default,  and 
the  tenant  is  entitled  to  be  released  from  his  contract.  Whether  the 
house  is  or  is  not  in  this  state  is,  of  course,  a  question  for  the  jury 
upon  the  evidence  in  each  case;  hence  the  degree  to  which  the 
nuisance  alluded  to  above  must  exist,  in  order  to  render  the  house 
uninhabitable,  is  a  matter  involved  in  some  doubt.  The  nuisance 
must  prevail  to  such  an  extent  that  the  tenant  ''  cannot  fairly  be 
expected  either  to  grapple  with  or  endure  it"  {Campbdl  v.  Wenlock, 
4  F.  &  T*.  710) ;  but  then  arises  the  important  question,  what  num- 
ber of  bugs  a  man  may  fairly  be  expected  to  endure.  There  is 
authority  for  the  proposition  that  a  "few  bugs"  will  not  entitle  him 
to  throw  up  the  lease  (per  Cockbum,  C.  J.,  in  4  F.  &;  F.  at  p.  725), 
and  in  the  recent  case,  although  the  butler  testified  that  he  pinned 
twenty-six  of  these  insects  to  a  cupboard  door,  and  that  at  least 
twenty  had  been  previously  slain,  the  jury  found  for  the  landlord.— 
Solicitors*  Journal. 

J%e  Legal  Supremacy  of  HuBhands. — The  Supreme  Court  of  Illinois  has 
recently  solemnly  discussed  the  vexed  question  what  has  betome  of  the  legal 
supremacy  of  the  husband  under  the  operation  of  the  various  statutes  passed 
from  time  to  time  in  the  United  States.  After  an  elaborate  examination  of 
English  and  American  cases,  the  Court  came  to  a  conclusion  which  some  will 
regard  as  inciting  to  disunion,  and  as  utterly  destructive  of  the  domestic  relation- 
ship. This  is  how  the  Court  sees  fit  to  express  itself :  "  His  legal  supremacy 
is  gone,  and  the  sceptre  has  departed  from  him.  She,  on  the  contrary,  can  have 
her  separate  estate  ;  can  contract  with  reference  to  it,  can  sue  and  be  sued  at 
law  upon  the  contracts  thus  made  ;  can  sue  in  her  own  name  for  injury  to  her 
person  and  slander  of  her  character,  and  can  enjoy  the  fruits  of  her  time  and 
labour^  free  from  the  control  or  interference  .of  her  husband.    The  chains  of  the 
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past  have  been  broken  by  the  progression  of  the  present,  and  she  may  now  enter 
npon  the  stem  conflicts  of  life  untrammelled.  She  no  longer  clings  to,  and 
depends  upon  man  ;  but  has  the  legal  right  and  aspires  to  battle  with  him  in 
the  contests  of  the  forum ;  to  outvie  him  in  the  healing  art ;  to  climb  with  him 
the  steps  of  fame,  and  to  share  with  him  in  every  occupation.  Her  brain  and 
hands  and  tongue  are  her  own,  and  she  should  be  responsible  for  slanders 
uttered  by  herself.  Our  opinion  is  that  the  necessary  operation  of  the  statutes 
is  to  discharge  the  husband  from  his  liability  for  the  torts  of  the  wife  during 
coverture,  which  he  neither  aided,  advised,  nor  countenanced."  It  is  difficult 
to  believe  that  this  is  the  considered  judgment  of  a  court  of  law.  It  reads 
much  more  like  an  effusion  from  the  pen  of  Miss  Becker.  It  is,  however, 
satisfactory  to  find  the  Court  driven  to  the  logical  conclusion  that  where  a 
married  woman  is  constituted  a  ftmjt  sole  for  tne  purpose  of  contracting  the 
husband  is  released  from  liability  for  her  torta  We  must  add  that  three  judges 
concurred  in  a  dissentient  opinion  to  the  effect  that  such  liability  could  not  be 
taken  away  save  by  an  Act  of  the  Legislature. — Law  Times. 

Lord  RomiUffs  Resignation. — Lord  Romilly  publicly  withdrew  from  the  Court 
of  the  Master  of  the  Bolls  on  Tuesday,  Marcn  25,  receiving  as  he  did  so  some 
elegant  compliments  from  Sir  Richard  Baggallay  and  the  plaudits  of  a  crowded 
court.  As  a  public  man  Lord  Romilly  hasloug  held  a  high  position.  We  have 
already  intimated  what  is  the  professional  opinion  upon  his  character  as  a 
judge.  The  profession  cannot  readilv  forgive  a  judge  whose  more  important 
decrees  were  either  reversed  or  variea  as  a  matter  of  course.  But  the  bulk  of 
the  work  in  his  court  he  did  admirably,  and  after  estimating  the  failings  of  a 
successor  we  shall  probably  be  better  able  to  appreciate  the  qualities  of  the 
judge  who  has  just  retired. — Law  Times. 

Law  Agents*  Fees — The  Profession  Overstocked. — The  inadequacy 
of  the  fees  of  Law  Agents  under  the  present  tables  was  under  con- 
sideration of  a  late  meeting  of  the  Faculty  of  Procurators,  Dundee, 
specially  called  to  consider  the  subject.  A  good  deal  of  discussion 
took  place,  some  members  contending  that  a  movement  should  be 
made  to  get  the  fees  raised,  and  others  maintaining  that  they  were 
already  as  high  as  the  business  will  bear,  and  that  the  evil  was  that 
there  were  more  practitioners  in  the  field  than  there  was  work  for. 
Ultimately  it  was  remitted  to  a  committee  to  consider  the  whole 
matter  and  report. 

Faculty  of  ProcuraiorSj  Dundee. — ^At  the  annual  meeting  of  this 
body  on  6th  February  the  following  office-bearers  were  elected,  viz. 
Mr.  J.  B.  Baxter,  Preses;  Mr.  John  Shiell,  .Ftce-Preses;  Mr.  G. 
Heron,  Treasarer;  and  Mr.  J.  A.  Swanston,  Secretary. 


®bituarB* 

Egbert  Forrest,  Esq.,  Writer  and  Banker,  Kirriemuir,  died  there 
after  a  short  illness,  March  23,  aged  44.  Mr.  Forrest  was  a  native 
of  Kirriemuir,  having  been  the  youngest  son  of  Mr.  William  Forrest, 
banker  there.  Mr.  Forrest  commenced  practice  about  1850,  and 
soon  acquired  a  large  business — chiefly  as  factor  on  landed  proper- 
ties in  the  district.  He  was  a  Commissioner  of  Supply  for  the 
county  of  Forfar,  and  was,  about  a  month  before  his  death,  appointed 
ag^nt  at  Kirriemuir  for  the  British  linen  Company,  on  the  retire- 
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ment  of  his  father  and  brother.  He  leaves  a  widow  and  young 
family.  The  funeral  was  a  public  one,  and  was  attended  by  a  large 
number  of  mourners. 

WILLLA.M  Candlish  Hotson,  Esq.,  Writer,  Glasgow  (1869),  died 
there  on  31st  March,  aged  31  years. 

Seward, — It  is  worth  preserving  the  following  teantiful  "  Editorial "  on  the 
death  of  Mr.  W.  H.  Seward,  which  we  find  in  our  learned  contemporary,  the 
Pacific  Law  Reporter  of  San  Francisco.  It  must  be  admitted  that  the  language 
could  not  be  paralleled  by  any  legal  or  other  journal  on  this  side  of  the  ocean. 

**  The  death  of  Wm.  H.  Seward  is  a  national  loss.  To  the  Bar  he  was  a 
pride  and  an  honour.  Few  advocates  were  more  able  or  earnest  in  the  cause  of 
their  clients.  There  was  no  phase  of  the  law  with  which  Seward  was  not 
familiar.  In  civil  and  criminal  cases  he  had  remarkable  success.  His  connec- 
tion with  the  Michigan  railroad  conspiracy  case  is  historical,  and  exhibited 
a  courage,  perseverance,  and  skill,  unequalled.  As  a  statesman  his  ability  as  a 
lawyer  became  pre-eminently  conspicuous.  A  more  devoted  student  of  the  law, 
a  more  firm  advocate  of  the  whole  system,  as  the  root  of  all  government,  free- 
dom, and  virtue,  has  nojt  been  numbered  among  our  representative  men. 

**  His  eternal  epitaph  is  graven  in  imperishable  lines  upon  the  fadeless  tablets 
of  unending  time." 


fUAtB  xrf  (English,  ^merkmt,  mi  ©jolcmial  €a0t5. 


Railway — Damagehy  Fire  from  Locomotive — Proximate  and  Remote  Cause,— (I,) 
A  locomotive,  with  a  train  of  freight  cars  belonging  to  the  appellee,  in  passing  east- 
wardly  through  the  village  of  Fairbury,  tbrew  out  great  quantities  of  unusually 
large  cinders,  and  set  on  fire  two  buildings  and  a  lumber  yard,  the  weather  at 
the  time  being  very  dry,  and  the  wind  blowing  freely  from  the  south.  One  of 
the  buildings  ignited  by  the  sparks  was  a  warehouse  near  the  track.  The  heat 
and  flames  from  this  structure  speedily  set  on  fire  the  building  of  plaintiffs, 
situated  about  two  hundred  feet  from  the  warehouse,  and  destroyed  it.  The 
Court  held^  on  demurrer  to  the  evidence,  that  it  tended  to  prove  that  the  fire 
escaped  through  the  carelessness  of  the  defendant,  and  that  the  destruction  of 
tbe  plaintiffs  house  was  its  natural  consequence,  which  any  reasonable  person 
could  have  foreseen,  and  remanded  the  case  for  trial.  (2.)  Conflicting  Authori- 
ties. —The  Court  considers  and  repudiates  the  doctrine  laid  down  in  Ryan  v.  The 
N.  Y.  Cent.  R.  R.  Co.  (35  N.  Y.  214),  and  by  the  Supreme  Court  of  Pennsyl- 
vania in  Kerr  v.  Penn.  R.  R.  Co.  (P.  F.  Smith,  353),  that  where  the  fire  is  communi- 
cated by  the  locomotive  to  the  house  of  A,  and  thence  to  the  house  of  B,  there 
can  be  no  recovery  by  the  latter,  as  the  fire  was  not  communicated  directly  from 
the  railway  to  the  house  of  B.  (3.)  Proximate  CauM. — That  the  true  rule  in  all 
cases  is  to  determine  whether  the  loss  was  one  which  might  reasonably  have 
been  anticipated  from  the  careless  setting  of  the  fire  under  all  the  circumstances 
surrounding  the  careless  act  at  the  time  of  its  performance,  and  if  loss  has  been 
caused  by  tne  act,  and  it  was,  under  the  circumstances,  a  natural  consequence 
which  any  reasonable  person  could  have  anticipated,  then  the  act  is  a  proximate 
cause,  whether  the  house  burned  was  the  first  or  the  tenth,  the  latter  being  so 
situated  that  its  destruction  is  a  consequence  reasonably  to  be  anticipated  from 
setting  the  first  on  fire. 

The  following  extract  is  from  the  opinion  of  the  Court  by  Lawrence,  C.  J. : — 
Parsons,  in  his  work  on  Contracts  (iL  p.  456,  1st  ed.),  after  alluding  to  the  con- 
fusion in  which  the  adjudged  cases  leave  this  question,  says  : — "  We  have  been 
disposed  to  think  that  there  is  a  principle,  desirable  on  the  one  hand  from  Che 
general  reason  and  justice  of  the  question,  and  on  the  other,  applicable  as  a 
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test  in  many  cases,  and  perhaps  useful,  if  not  decisive,  in  alL  It  is  that  eyety 
defendant  shall  be  held  liable  for  all  of  those  consequences  which  might  have 
been  foreseen  and  expected  as  the  results  of  his  conduct,  but  not  for  those  which 
he  could  not  have  foreseen,  and  was  therefore  under  no  moral  obligation  to  take  . 
into  consideration."  We  are  disposed  to  regard  this  explanation  of  the  rule  as 
clearer,  and  capable  of  more  precise  application,  than  anv  other  we  have  met 
with  in  our  examination  of  this  subject,  and  it  is  in  substantial  accord  with 
what  is  said  by  Pollock,  C.6.,  in  Righy  v.  Hemtt,  5  Exch.  240. 

With  the  exception  of  two  recent  cases  decided  in  this  country  upon  the  pre- 
cise question  before  us,  it  cannot  be  denied  that  the  great  current  of  English 
and  American  authorities  would  bring  the  defendant  in  this  case  within  the 
category  of  proximate  causes.  The  great  effort  of  the  counsel  for  the  defendant 
has  been  to  explain  away,  as  far  as  possible,  the  effect  of  these  authorities,  and 
to  draw  a  distinction  between  them  and  the  case  at  bar.  However  successful 
they  may  have  been  in  showing  a  difference  between  some  of  the  cases  cited  by 
appellant's  counsel  and  that  under  consideration,  on  the  other  hand  they  cite  no 
English  case,  and  but  two  American  cases,  in  which  a  wrong-doer  has  been  ex- 
cused from  liability  under  circumstances  analogous  to  those  disclosed  by  this 
record,  on  the  ground  that  he  was  a  remote,  and  not  a  proximate,  cause  of  the 
injury  done.  From  the  oft-quoted  squib  case  of  Scott  v.  Sheppard  (2  W.  Black. 
892),  down  to  our  own  day,  the  English  reports  abound  with  instances  in  which 
causes  more  remote  than  the  cause  m  this  case  have  been  held  sufficiently  direct 
and  proximate  to  be  made  a  ground  of  damans.  As  illustrative  of  this  we  con- 
tent ourselves  with  citing  fUidge  v.  Goodwin  (5  C.  &  P.  190) ;  Lynch  v.  Nur- 
den  (1  Q.  B.  29) ;  Rigbyy,  Hewitt,  vhi  sup, ;  Greenland  v.  Chaplin  (5  Exch.  243) ; 
and  Montagtie  v.  London  In»,  Go.  (6  id.  451).  In  this  last  case  the  defendant 
had  insured  the  plaintiff's  tobacco  against  the  perils  of  the  sea.  Hides  were 
shipped  in  the  same  vessel.  The  vessel  shipped  sea  water,  which,  coming  in 
contact  ¥rith  the  hides,  caused  them  to  ferment.  The  fermentation  created  a 
noxious  vapour,  which  acted  on  the  tobacco,  and  spoiled  its  flavour.  Suit  was 
brought  against  the  company.  The  defence  was  the  same  relied  upon  in  this 
case.  The  Court  held  the  defendant  responsible,  and  said,  in  its  opinion — "  the 
sea  water  having  caused  the  hides  to  ferment,  and  thereby  the  tobacco  to  be 
spoilt,  it  is  merely  playing  with  terms  to  say  the  injury  is  not  occasioned  by 
tne  sea  water.  Tne  action  of  the  sea  water,  which  had  oeen  shipped  in  conse- 
quence of  bad  weather,  occasioned  the  fermentation,  and  is  the  proximate 
cause." 

If  we  turn  to  the  American  Courts,  we  shall  find  the  general  current  of  au- 
thorities to  be  in  harmony  with  the  English  precedents.  A  late  case,  and  one 
in  which  a  cause  much  more  remote  than  the  fire  from  the  locomotive  in  the 
case  1>efore  us,  was  held  the  proximate  cause,  is  Tweed  v.  Insurance  Co.  (7  WalL 
44).  It  was  an  action  brought  against  an  insurance  company  to  recover  for 
cotton  stored  in  a  warehouse,  and  insured  against  fire,  except  loss  by  fire  caused 
by  explosion,  invasion,  &c  An  explosion  occurred  in  another  warehouse,  from 
which  explosion  fire  was  communicated  to  the  Eagle  Mills,  situated  on  the  op- 
posite diagonal  comer,  and  from  thence  to  the  warehouse  in  which  the  cotton 
was  stored.  In  the  Circuit  Court  a  judgment  was  obtained  against  the  com- 
pany, on  the  ground  that  the  immediate  cause  of  the  loss  was  the  fire  from  the 
Eagle  Mills,  and  the  case  was  not,  therefore,  within  the  exception  of  the  policy. 
This  would  seem  not  an  unreasonable  view,  but  the  Supreme  Court  of  the 
United  States  reversed  the  judgment,  and  in  deyvering  their  opinion  use  the 
following  language  : — "  One  of  the  most  valuable  of  criteria  furnished  us  by  the 
authorities  is,  to  ascertain  whether  any  new  cause  has  intervened  between  the 
fact  accomplished  and  the  alleged  cause.  If  a  new  force  or  power  has  inter- 
vened, of  itself  sufficient  to  stand  as  the  caute  of  the  mischief,  the  other  must 
be  considered  too  remote.  In  the  present  case  we  think  there  is  no  such  new 
cause.  The  explosion  undoubtedly  produced,  or  set  in  operation,  the  fire  which 
burned  the  plamtiff's  cotton.  The  Act  that  it  was  carried  to  the  cotton  by  first 
burning  another  rnill  supplies  no  new  force  or  power  which  caused  the  burning." 
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That  case  was  far  stronger  for  the  plaintiff  than  the  one  at  bar  is  for  the  de- 
fendant 

Powell  V.  Deverey  (3  Cosh.  300),  and  Vandenbura  v.  Truax  (4  Denio,  464),  are 
cases  in  which  the  Court  went  back  further  for  the  proximate  and  responsible 
cause  than  we  are  asked  by  the  plaintiff  to  go  in  the  present  instance. 

The  case  of  Hart  v.  Western  It,  R  Co,  (13  Mete  99),  presented  precisely  the 
same  question  with  that  before  us.  The  locomotive  set  fire  to  a  shop,  and  the 
fire  crossed  the  street  and  destroyed  a  dwelling-house.  Tl\p  Court  held  the 
company  liable.  In  Ferhy  v.  Ecutem  RaUtoay  Co,  (98  Mass.  414),  a  similar 
jud^ent  was  pronounced  upon  a  similar  state  of  facts.  Counsel  for  appellee 
seeK  to  weaken  the  authority  of  these  cases  by  adverting  to  the  fact  that  they 
were  decided  under  a  statute  of  Massachusetts,  making  railway  companies  liable 
for  all  losses  by  fire  communicated  from  their  locomotives,  and  authorising  them 
to  insure  against  such  risks.  But  the  statute  does  not  in  the  least  degree  affect 
the  common-law  principle  under  consideration,  and.  was  not  so  regarded  by  the 
Court  in  their  decisions.  It  simply  makes  the  companies  liable  for  fires  caused 
by  them,  irrespective  of  the  question  of  negligence.  But,  if  the  locomotive  was 
the  remote,  instead  of  the  proximate  cause,  in  the  sense  of  this  maxim  we  are 
discussing,  there  would  have  been  no  liability  under  tlie  statute  any  more  than 
at  common  law.  Upon  this  question  of  cause,  the  cases  are  as  much  in  point 
as  if  there  had  been  no  statute.  The  Court,  in  the  last  case,  in  discussing  this 
very  objection,  that  the  cause  was  not  proximate,  say,  "  The  fact,  therefore,  that 
the  fire  passes  through  the  air  driven  by  a  high  wind,  and  that  it  is  communi- 
cated to  the  plaintiflrs  property  from  other  intermediate  property  of  other  men, 
does  not  maKe  his  loss  a  remote  consequence  of  the  escape  of  the  fire  from  the 
engine."  And  in  another  part  of  the  opinion  we  find  the  following  language : — 
''  If,  when  the  cinder  escapes  through  toe  air,  the  effect  which  it  produces  noon 
the  first  combustible  substance  against  which  it  strikes  is  proximate,  the  enect 
must  continue  to  be  proximate  as  to  everything  whick  the  fire  consumes  in  its 
direct  course.  This  is  so,  whether  we  regard  the  fire  as  a  combination  of  the 
burning  substance  with  the  oxygen  of  the  air,  or  look  merely  at  its  visible  action 
and  effect  As  a  matter  of  fact,  the  injury  to  the  plaintiff  was  as  immediate  and 
direct  as  an  injury  would  have  been  which  was  caused  by  a  bullet  fired  from 
the  train,  passing  over  the  intermediate  lots,  and  woimding  the  plaintiff  as  he 
stood  upon  his  own  lot  It  is  as  much  so  as  pain  and  disability  are  proximate 
effects  of  an  injury,  though  they  occur  at  intervals  through  successive  years  after 
the  injury  was  received.  Yet  these  are  called  proximate  effects,  though  the 
actual  effects  of  the  injury  may  be  greatly  modified  in  every  case  by  bodily  con- 
stitution, habits  of  life,  and  accidental  circumstances.'' 

In  Cleveland  v.  Grand  Trwnk  Railway  Co,  (42  Verm.  449),  a  like  rule  was  ap- 
plied without  discussion  to  similar  fires  occasioned  by  locomotives. 

The  same  rule  has  also  been  enforced  in  two  recent  English  cases,  Piggott  v. 
The  Eastern  Counties  Railroad  Co,y  3  C.  B.  229  and  ^ith  v.  The  London  dt 
&  W,  Railroad  Co.,  5  L.  R.  C.  P.  98,  39  L.  J.  C.  P.  68.  In  the  first  case  the 
fire  was  communicated  from  the  first  building  destroyed  to  several  other  farm 
buildings  belonging  to  the  plaintiff.  He  was  allowed  to  recover,  and  the  counsel 
for  the  company  oDtained  a  rule  nisi  for  a  new  trial.  The  rule  was  subse- 
quently aivued  before  the  Common  Pleas  and  discharged,  all  the  Judges  con- 
curring. The  precise  point  under  consideration  was  not  ruled  by  the  Court, 
and  we  cite  the  case  because  the  question  of  proximate  cause  seems  never  to 
have  occurred  to  the  counsel  or  Court,  all  of  whom  bore  names  familiar  to  the 
profession.  It  was  not  suggested  that  a  recovery  could  not  be  had  for  all  the 
Duildings  as  well  as  for  that  immediately  set  on  fire  by  the  locomotive. 

In  the  last  case  the  servants  of  the  railway  company  had  cut  the  grass  and 
trimmed  a  hedge  bordering  the  railway,  placed  the  trimmings  ana  grass  in 
heaps  near  the  line,  and  allowed  them  to  remain  there  fourteen  days  during 
very  hot  weather  in  the  month  of  August  Fire  from  a  passing  engiae  ignited 
one  of  these  heaps,  burned  the  hedge,  and  was  thence  carried  by  a  high  wind 
across  a  stubble  field  and  a  public  road,  and  burned  the  plamtiff's  cottage, 
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situate  two  hundred  yards  from  the  railway.  There  was  no  evidence  of  negli- 
gence in  the  construction  or  management  of  the  engines,  the  negligence  alleged 
consisting  in  leaving  the  hedge  trimmings  in  dry  weather  near  uie  railway  line, 
where  they  would  be  liable  to  be  ignited.  There  was  a  verdict  for  the  plain- 
tiff, and  leave  given  to  the  defendants  to  move  for  a  nonsuit.  On  the  argiunent 
of  the  motion  before  the  Common  Pleas,  it  was  contended  in  support  of  the 
rule,  that  the  defendant's  servants  cut  the  grass  and  trimmed  the  hedge  in  the 
ordinaiT  course  of  their  duty,  and  but  for  the  great  heat  of  the  weather  and 
the  high  wind  prevailing  at  the  time  of  the  lire,  a  combination  of  circumstances 
which  the  defendants  could  not  have  foreseen,  the  burning  of  the  cottage  would 
not  have  occurred.  It  was  urged  that  this  was  a  result  which  no  reasonable 
person  could  have  anticipated.  This  was  a  far  weaker  case  against  the  com- 
pany than  the  one  at  bar,  and  the  position  of  the  counsel  for  the  defendant  was 
adopted  by  one  of  the  Judges.  But  the  other  members  of  the  Court  were  of 
the  opinion  the  evidence  sustained  the  verdict,  and  they  discharged  the  rule. 

The  Chief  Justice,  in  giving  his  opinion,  uses  the  following  language  :  "  It 
is  said  no  reasonable  man  could  have  supposed,  that  even  if  the  fire  did  com- 
municate to  the  hedge,  it  would  run  across  a  stubble  field  and  a  public  road, 
and  so  reach  a  building  at  the  distance  of  two  hundred  yards  from  the  railway. 
But  seeing  that  the  defendants  were  using  dangerous  machines ;  that  they 
allowed  the  cuttings  and  trimmings  to  remain  on  banks  of  their  railway  in  a 
season  of  unusual  heat  and  dryness,  and  for  a  time  which,  under  these  circum- 
stances, might  be  fairly  called  unreasonable  ;  and  that  there  was  evidence  from 
which  it  might  reasonably  be  presumed  that  their  engines  caused  the  ignition 
of  these  combustible  materials,  and  that  the  fire  did  in  fact  extend  to  the  cot- 
tage. I  think  it  impossible  to  say  there  was  not  evidence  from  which  a  jury 
might  be  justified  in  concluding  that  there  was  negligence  as  regards  the  plain- 
tifi^  and  that  the  destruction  of  the  cottage  in  which  the  plaintiff's  goods  were, 
was  the  natural  consequence  of  their  negligence.  What  the  defendant's  ser- 
vants ought,  as  reasonable  men,  to  have  contemplated  as  the  result  of  leaving 
the  accumulation  of  cuttings  and  trimmings  where  and  as  they  did,  must  de- 
pend on  all  the  circumstances." 

Counsel  for  appellee  rely  upon  three  adjudged  cases  in  support  of  the  de- 
cision of  the  Circuit  Court.  The  first  is  Marble  v.  Worcester,  4  Gray.  That 
was  a  case  in  which  it  was  sought  to  recover  damages  from  the  city  bv  a  person 
who  had  been  thrown  down  and  injured  by  a  horse  that  had  become  irightened, 
freed  himself  from  the  vehicle  to  which  he  was  attached,  and  ran  away.  The 
recovery  was  sought  against  the  city  on  the  ground  that  the  horse  had  been 
frightened  by  the  striking  of  a  vehicle  against  a  defect  in  the  highway.  The 
plaintiff  had  nothing  to  do  with  the  horse,  and  was  fifty  rods  distant.  The 
facts  presented  the  question  of  proximate  cause  in  a  difficult  and  very  debateable 
form  ;  but  it  was  held  by  a  divided  Court,  that  the  city  was  not  liable.  The 
case  bears  but  a  faint  analogy  to  the  present  one,  and  the  subsequent  case,  in 
98  Mass.,  above  cited,  shows  that  the  aecision  in  Marble  v.  Worcester  was  not 
considered  by  the  Court  that  pronounced  it  as  bearing  upon  the  question  pre- 
sented by  this  record. 

We  come  now  to  the  two  cases  chiefly  relied  upon  by  appellee's  counseL 
They  are  quite  in  point,  but  we  are  wholly  imable  to  agree  with  their  con- 
clusions. One  is  Eyan  v.  The  N,  Y.  Cent.  R,  R,  Co.,  35  N.  Y.  214,  and  the  other 
is  K&rr  v.  Penn,  R  R.  Co.,  decided  by  the  Supreme  Court  of  Pennsylvania  at  its 
May  term,  1870.  (Reported  in  12  P.  F.  Smith,  363.)  These  two  cases  stand 
alone,  and  we  believe  they  are  directly  in  conflict  with  every  English  or 
American  case  as  yet  reported  involving  this  question. 

As  we  understand  these  cases,  they  hold  that  where  the  fire  is  communicated 
by  the  Ipcomotive  to  the  house  of  A.,  and  thence  to  the  house  of  K,  there  can 
be  no  recovery  by  the  latter.  It  is  immaterial,  according  to  the  doctrine  of 
these  cases,  how  narrow  may  be  the  space  between  the  two  houses,  or  w^hether 
the  destruction  of  the  second  would  be  the  natural  consequence  of  the  burning 
of  the  first.    The  principle  laid  down  by  these  authorities,  and  uiged  by  counsel 
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in  this  case,  is,  that  in  order  to  a  recoveiy,  the  fire  which  destroys  plaintiff's 
property  must  be  communicated  directly  from  the  railway,  and  not  through  the 
burning  of  intermediate  property.  With  all  our  respect  for  these  courts,  we 
cannot  adopt  this  principle  ;  and  it  ^is  admitted  by  the  judges  who  delivered 
the  opinion  to  have  no  precedent  for  its  support,  and  to  be  absolutely  in  conflict 
with  former  adjudications.  Indeed,  only  one  year  prior  to  the  decision  in  New 
York,  the  same  Court,  in  Field  v.  N.  F.  Cent,  R.  R.  Co,,  32  N.  Y.  345,  pro- 
nounced a  judgment  which  we  cannot  reconcile  with  the  latter  case. 

It  has  often  oeen  held  by  this  and  various  other  courts,  that  if  fire  is  com- 
municated to  the  dried  CTass  of  an  adjoining  field,  through  the  carelessness  of  the 
persons  managing  a  railway  locomotive,  and  spreads  over  the  field,  no  matter 
to  what  extent,  destroying  hay  stacks,  fences  and  houses,  the  company  is  liable. 
The  correctness  of  these  decisions  is  not  assailed  by  appellee's  counsel,  and  we 
have  no  doubt  the  same  rule  would  be  applied  by  the  courts  that  decided  the 
cases  upon  which  counsel  rely.  But  if  these  two  decisions  in  New  York  and 
Pennsylvania  are  correct  law,  it  must  be  held  that,  if  fire  is  communicated 
from  the  locomotive  to  the  field  of  A,  and  spreads  through  his  field  to  the  ad- 

i'oining  field  of  B,  while  A  must  be  reimbursed  by  the  company,  B  must  set 
lis  loss  down  as  due  to  a  remote  cause,  and  suffer  in  uncomplaining  silence. 
Would  there  not  be  in  such  a  decision  a  sense  of  palpable  wron^  which  would 
justly  shock  the  public  conscience,  and  impair  the  confidence  of  the  community 
in  the  administration  of  the  law  ?  WhUe  the  law  to  be  administered  by  the 
courts  should  not  be  a  mere  reflex  of  uneducated  public  opinion,  at  the  same 
time  it  should  be  the  expression  of  a  masculine  common  sense,  and  its  decisions 
should  not  be  founded  on  distinctions  so  subtle  that  they  might  have  afl'orded 
fitting  topics  to  the  schoolmen.  If  the  field  of  A  contains  forty  acres,  and  the 
whole  is  overrun  by  fire,  he  may  recover  for  the  whole.  But  if  A  owns  twenty 
acres  next  to  the  railway,  and  B  the  remaining  twenty  acres  of  the  same  field, 
A  shall  recover,  according  to  the  doctrine  of  the  cases,  but  B  shall  not.  Yet 
the  test  question  is,  what  ia  the  proximate  cause  of  the  fire  ?  and  this  ruling 
makes  the  proximate  cause  depend  upon  whether  the  field  of  forty  acres  is 
owned  by  one  person  or  by  two.  Let  us  suppose  another  case.  Botn  of  these 
opinions  upon  which  we  are  commenting  expressly  admit,  as  both  Courts  have 
decided,  that  if  through  the  negligence  of  a  railway  company  fire  is  communi- 
cated to  the  building  of  A,  he  may  recover.  But  suppose  the  building  is  a 
wooden  tenement,  one  hundred  feet  in  length,  extending  from  the  railway.  In 
the  Pennsylvanian  case  the  second  building  was  only  thirty-nine  feet  from  the 
fiist.  We  presume  that  Court  would  hold,  and  appellee's  counsel  would  admit, 
that  A  mignt  recover  for  the  value  of  his  entire  building,  one  hundred  feet  in 
length.  But  suppose  B  owns  the  most  remote  fifty  feet  of  the  building,  could 
he  recover  ?  We  suppose  not,  under  the  rule  announced  in  these  cases.  But 
why  should  he  not,  under  any  definition  of  proximate  cause  that  has  ever  been 
given  by  any  Court  or  text- writer  ]  Take  that  of  Greenleaf,  with  which  counsel 
lor  appellee  claim  tol)e  content.  He  says  the  damage  must  be  "the  natural 
and  proximate  consequence  of  the  act  complained  of.  Is  not  the  burning  of 
the  second  fifty  feet  of  the  building,  in  the  case  supposed,  the  natural  and 
proximate  consequence  of  the  act  complained  of,  to  wit,  the  careless  ignition  of 
the  first  fifty  feet  ?  If  it  is  admitted  that  there  may  be  a  recovery  for  the 
second  fifty  feet  of  the  building,  as  well  as  for  the  first,  where  there  is  one  con- 
tinuous building,  and  whether  owned  by  one  person  or  by  two,  is  it  possible 
that  when  the  second  fifty  feet  is  removed  a  short  space  from  the  first,  out  still 
is  so  near  that  the  burning  of  the  one  makes  almost  certain  the  destruction  of 
the  other,  there  can  be  no  recovery  1  Is  not  the  burning  of  the  second  building 
still  ^  the  natural  and  proximate  consequence  of  the  act  complained  of  ?"  It 
seems  to  us  that  the  aroitrary  rule  enforced  in  these  two  cases,  which  is  simply 
this,  that  where  there  is  negligence,  there  may  be  a  recovery  for  the  first  house 
or  field,  but  in  no  event  for  the  second,  rests  on  no  maintainable  CTound,  and 
would  involve  the  administration  of  the  law,  in  cases  of  this  character,  in 
abeuid  inconsistencies.    We  believe  there  is  no  other  just  or  reasonable  rule 
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tlian  to  detennine  in  eveiy  instance  whether  the  loss  was  one  which  might 
reasonably  have  been  anticipated  from  the  careless  setting  of  the  fire,  onder  all 
the  circumstances  surrounding  the  careless  act,  at  the  time  of  its  peiformance. 
If  loss  has  been  caused  by  the  act,  and  it  was  under  the  circumstances  a  natural 
consequence,  which  any  reasonable  person  could  have  anticipated,  then  the  act 
is  a  proximate  cause,  whether  the  house  burned  was  the  first  or  the  tenth,  the 
latter  being  so  situated  that  its  destruction  is  a  consequence  reasonably  to  be 
anticipated  from  setting  the  first  on  fire.  If,  on  the  other  hand,  the  nre  has 
spread  beyond  natural  limits,  by  means  of  a  new  agency  ;  if,  for  example,  after 
its  ignition,  a  high  wind  should  arise  and  carry  burning  brands  to  a  great  dis- 
tance, by  which  a  fire  is  caused  in  a  place  that  would  have  been  sate  but  for 
the  wind,  such  a  loss  might  be  fairly  set  down  as  a  remote  consequence,  for 
which  the  railway  company  should  not  be  held  responsible. — GHbberd  Feut  v. 
Toledo^  Peoria^  and  Warsaw  By.  Co,,  Swpremt  Ckmrt  of  Illinois,  reported  in 
Chicago  Legal  News. 

Company — Directors — FraiiduUnt  use  of  power — Delusive  Contrivance, — The 
directors  of  a  company  by  the  articles  of  association  were  empowered  to  receive 
payments  in  advance  of  calls,  and  were  to  be  paid  a  certain  amount  for  their 
fees.  The  company  fell  into  a  state  of  utter  insolvency,  and  the  directors 
knowing  this,  in  order  to  get  rid  of  their  liability  on  shares  not  fully  paid  up 
held  by  them,  passed  a  resolution  authorising  any  director  to  pay  calls  in  aa- 
vance.  Under  this  resolution  the  directors  from  time  to  time  paid  to  the 
account  of  the  company  large  sums  purporting  to  be  advances  on  calls,  and 
immediately  afterwards  they  drew  against  the  sums  for  their  fees.  The  com- 
pany was  aiterwards  wound  up.  upon  a  summons  by  the  official  liquidator 
to  enforce  a  second  payment  oi  the  calls  purported  to  have  been  paid  under 
this  arrangement.  Held,  that  the  arrangement,  being  a  contrivance  only  for 
the  benefit  of  the  directors,  could  not  stand,  the  pretended  payments  in  antici- 
pation of  calls  were  invalid,  and  the  calls  must  be  enforced. — In  re  European 
Central  Railway  Company;  Sykes'  Case,  41  L.  J.,  Ch.  251. 

Contract — Rescission  of—Fraud  Discovered  after  Action  Brought — Election  to 
Rescind — Equitable  Plea — SUyppage  in  Transitu, — A.  having  ordered  goods  from 
the  L.  P.  Company  in  London,  paid  them  £68  in  cash,  and  gave  a  biu  for  £135, 
the  balance  of  the  price,  directing  the  goods  to  be  sent  by  deus.'  railway  to  C.  his 
agent  at  Liverpool.  The  railway  company  reported  to  the  L.  P.  Company  that 
C.  was  not  to  be  found  at  the  address  given,  and  asked  for  further  directions  ; 
but  before  any  reply  was  received,  C.  claimed  the  goods  at  the  station  in  Liver- 
pool, and  defts.  thenceforward  held  them  as  warehousemen  for  him.  In  the  mean- 
time, the  L.  P.  Company  having  discovered  that  A.  was  a  bankrupt,  directed 
defts.  to  return  the  goods  to  London  :  but  this  direction  did  not  reach  the  Liver- 
pool station  till  after  the  transitus  was  at  an  end.  Defts.  being  indemnified  by 
the  L.  P.  Company,  afterwards  refused  to  deliver  the  goods  to  C.,  whereupon  he 
brought  an  action  against  them.  At  the  trial,  the  jury  foimd — First,  toat  A. 
obtaihed  the  goods  with  the  intention  of  not  paying  ifbr  them  ;  second,  that 
pit  had  advanced  £250  (including  the  £68)  to  A.,  but  not  bona  fide ;  and 
third,  that  he  knew  of  A.'b  fraudment  intention.  A  verdict  was  thereupon 
entered  for  defts.,  leave  being  reserved  to  move  to  enter  a  verdict  for  pit,  if  the 
Court  should  think  defts.  not  entitled  to  the  verdict,  either  upon  the  pleas  as 
they  then  stood,  "  or  upon  any  possible  amendment  of  them."  Held  (rev. 
judgment  below),  that,  upon  the  facts  proved,  a  plea  stating  **  that  the  goods 
had  been  sold  to  A.,  and  delivered  by  the  L.  P.  Company  to  defts.,  to  be  de- 
livered to  pit  under  a  contract  induced  by  A.*s  fraud,  to  which  pit  was  privy ; 
that  the  L.  P.  Company,  supposing  the  transitus  to  be  still  subsisting,  had  ob- 
tained from  defts.  the  redeliveiy  of  the  goods,  but  that  afterwards,  and  after 
action  brought,  the  L.  P.  Company  having  discovered  the  fraud  and  pit's, 
knowledge  of  it,  elected  to.  rescind  this  contract  with  pit,  and  that  they  were 
ready  to  restore  the  £68  and  the  bill ;  that  this  took  place  before  any  act  wad 
done  by  them  affirming  the  contract  or  otherwise  determining  their  election  ; 
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that  no  interest  bad  vested  in  any  innocent  third  person,  rendering  it  inequit- 
able or  unjust  to  rescind  the  contract ;  and  that  pit  was  inequitably  proceed- 
ing with  the  suit  for  the  purpose  of  obtaining  damages  from  defts.  and  the  P. 
Company,"  would  have  been  proved,  and  would  have  furnished  a  complete 
answer  to  the  action  oneauitable  if  not  on  legal  grounds.  Clough  v.  London 
and  North  Western  Bail  Co,  (Ex.  Ch.)  41  L.  J.,  Ex.  17. 

Mabriaqe  Settlement — Construction  as  to  Vesting  of  Trust-fimds — Divesting 
Ciause — Eldest  iSon.— By  a  marriage  settlement  a  sum  of  stock  was  settled,  subject 
to  the  husband's  and  wife's  life-interests  therein,  upon  trusts  for  the  children 
and  issue  of  the  marriage  (except  an  eldest  son,  entitled  to  certain  settled  estates) 
as  the  husband  and  wi£,  or  the  survivor  of  them,  should  appoint,  and  in  default 
of  appointment,  for  the  children  (except  as  aforesaid)  in  equal  shares,  the  shares 
of  sons  to  be  vested  at  twenty-one,  of  daugliters  at  twentv-one  or  marriage,  and 
it  was  provided  that  if  the  husband  should  die  in  his  wife's  lifetime,  leaving  an 
only  child  a  son,  such  son  should  be  entitled  to  the  whole  trust-fund,  but  if  the 
wife  should  survive  the  husband,  and  there  should  be  only  two  children  or 
only  one  child  (except  as  aforesaid)  who  should  attain  twenty-one  or  marry, 
such  two  only  children  ur  one  only  child  (except  as  aforesaid)  should  not  be 
entitled  to  any  part  of  the  trust-fund,  but  it  should  go  to  the  husband  absolute!  y, 
as  in  that  event  such  two  children  or  one  child  (except  as  aforesaid)  were  other- 
wise provided  for  by  a  deed  of  even  date  creating  a  charge  upon  the  settled 
real  estates.  There  were  two  children  of  the  marriage,  a  son  who  died  an  infant, 
and  a  daughter  who  married,  and  became,  on  her  brother's  death,  entitled  to  the 
settled  estates.  The  wife  survived  the  husband.  The  deed  purporting  to  create 
a  chai]ge  upon  the  settle^  estates  turned  out  to  be  invalid.  Jffela,  upon  the  con- 
struction of  the  settlement,  and  without  resting  the  decision  upon  the  invalidity 
of  the  charge,  that  the  daughter  took  an  absolutely  vested  interest  in  the  trust- 
fund,  and  that  it  did  not  ^o  to  the  husband's  representative.  Semhle,  that  if  it 
had  been  otherwise,  the  mvalidity  of  the  charge  would  have  been  sufficient 
to  displace  the  claim  of  the  husband's  representative. — Carter  v.  E.  of  Dude^ 
41  L.  J.  Ch.  153. 

Bankruptcy — Set-off^-Mutual  credit — Bank  account — Executor — Notice  of 
equities, — Plaintiff,  as  trustee  under  the  Bankruptcy  Act,  1869,  of  K.  &  Co., 
bankers,  sued  deft  for  money  lent,  the  balance  due  upon  his  private  account 
Deft  had  another  account  with  the  bank  as  executor  of  A.,  and  at  the  time 
of  the  bankruptcy  the  balance  on  this  account  was  in  his  favour.  Under  the 
will  of  A.,  deft,  was  both  executor  and  residuary  legatee,  and  he  had  assets  in 
his  hands  exclusive  of  the  balance  in  the  bank  more  than  sufficient  to  provide 
for  aU  bequests  which  remained  unpaid,  and  to  leave  a  balance  due  to  iiim  as 
residuary  legatee.  Heldf  that  he  was  entitled  to  set  off  the  balance  due  to  him 
on  the  executorship  account,  since  the  bank  might  have  sued  him  in  his  own 
name  if  he  had  overdrawn  the  account  due  to  him  as  executor,  and  the  only 
effect  of  opening  the  account  as  executor  was  to  give  notice  that  there  might 
be  equitable  rights  as  against  the  person  opening  the  account,  though  in  the 
present  case  t£ere  was  no  suggestion  of  any  equity  against  deft — Bailey  v. 
Finch,  41  L.  J.,  Q.  B.  83. 

Principal  and  Surety — Release  subject  to  a  mroviso  reserving  rights  against 
surety — Covenant  not  to  sue, — By  a  trust-deed  unaer  the  Bankruptcy  Act,  1861, 
the  principal  debtor  assigned  aU  his  property  to  trustees  to  sell,  with  power  to 
the  trustees  to  advance  moneys  necessary  for  converting  the  prepared  earth, 
part  of  the  property  assigned,  into  bricks,  and  for  selling  the  same,  and  ulti- 
mately to  pay  thereout  rateably.  so  far  as  it  would  extend,  the  debts  of  the 
several  creditors.  It  was  also  declared  by  such  deed  that  the  creditors  did, 
"  subject  to  the  proviso  hereinafter  mentioned,  acquit,  release,  and  for  ever  dis- 
charge'* the  said  debtor,  and  then  followed  a  proviso,  that  any  creditor  who 
had  any  security  for  his  demand,  or  to  the  payment  whereof  any  person  was 
liable  as  suj*ety  for  the  said  debtor,  might  execute  the  deed  without  prejudice 
to  such  security  or  to  the  claim  against  any  surety.    Held  that  the  deed  oper- 
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ated  only  as  a  covenant  not  to  sue,  and  not  as  a  release  eztinguisliingtlie  debts, 
and  that,  therefore,  the  creditors'  rights  against  any  surety  oi  the  debtor  were 
legally  reserved. — Bateson  v.  Gosling^  41  L.  J.,  C.  P.  53. 

Bridge  Toll — Injury  to  by  statutory  potoers — CoTtipensatum — Canada, —  By 
6  Geo.  IV.  c.  29  (Lower  Canada),  appt.  was  empowered  to  build  a  bridge  over 
a  river,  and  to  take  tolls  from  persons  using  the  pame,  and  it  was  provided, 
that  any  person  other  than  appt.  conveying  a  person  across  the  said  river 
within  certain  limits,  should  be  liable  to  a  penalty.  By  the  16  Vict.  c.  107 
(Lower  Canada),  respts.  were  authorised  to  construct  a  railway,  and  to  make  a 
Dridge  over  the  same  river,  within  the  limits  prescribed  in  the  former  Act. 
Respts.  constructed  a  bridge,  and  carried  their  railway  over  it  In  an  action 
by  appt.,  claiming  the  demolition  of  the  bridge,  an  injunction  and  dama^, 
Held,  that  respts.  could  not  be  treated  as  wrong  doers,  and  that  no  such  action 
could  be  brought.  Secondly,  that  even  if  appt.  was  entitled  to  compensation, 
the  making  compensation  was  not  a  condition  precedent  to  the  exercise  of  the 
powers  granted  by  statute  to  respts. — Jones  v.  The  Stanstead,  Shefford,  and 
Chambley  Rail.  Co,,  41  L.  J.  P.  C.  19. 

Covenant  in  Restraint  op  Trade — Mode  of  measuring  distance — In  con- 
struing a  covenant  by  an  assignor  of  a  lease  not  to  carry  on  the  business  of  a 
public-house  keeper  within  the  distance  of  half  a  mile  of  the  assigned  premises, 
the  distance  is  to  be  measured  in  a  straight  line,  and  not  according  to  the 
nearest  practicable  route.  So  held  by  Martin  B.,  and  Channell,  B.,  contra  by 
Cleasby,  B,—Moufflet  v.  Cole,  41  L.  J.,  Ex.  28. 

Ship  and  Shipping — Spars  consumed  as  fuel — Imminent  total  loss — General 
average. — A  sailing  ship  sailed  from  Melbourne,  bound  for  London,  properly 
fitted  and  manned,  and  seaworthy  for  the  voyage,  with  coal  enough  for  an 
ordinary  voyage.  She  had  on  board,  as  is  usual  for  such  ships  on  that  voya^, 
a  donkey  engine  equivalent,  for  the  purposes  of  pumping  and  working  the  ship, 
to  ten  men.  Without  the  engine  ten  more  men  would  have  been  required. 
On  the  voyage  severe  weather  caused  the  ship  to  spring  a  leak,  which  could 
only  be  kept  down  by  constantly  working  the  engine  at  the  pumps.  When  the 
en^ne  haa  thus  consumed  all  the  coal  except  one  and  a  half  tons,  the  captain, 
acting  prudently  for  the  preservation  of  the  ship,  cut  up  and  used  with  the  coal 
some  spare  spars  and  wood,  part  of  the  ship's  stores,  not  intended  to  be  used  as 
fuel.  There  was  no  sudden  emergency  which  rendered  the  cutting  up  of  the 
spars  and  wood  necessary,  and  the  ship  was  exposed  to  no  serious  risk  from  the 
water  she  made  while  there  was  sufficient  fael  on  board  to  work  the  engine,  but 
it  would  have  been  impossible  to  have  kept  the  ship  afloat  with  the  crew  alone 
without  working  the  engine.  The  captain  afterwards  bought  coal  from  another 
vessel,  and  also  in  a  port  into  w^hich  he  ran  for  that  purpose,  just  enough  coal 
to  enable  the  vessel  to  reach  London  in  safety.  Without  the  aid  of  the  engine 
the  vessel  could  not  have  continued  her  voyage.  The  shipowner  having  sued 
a  shipper  of  cargo  for  a  general  average  contribution  in  respect  of  the  cost  of 
the  spare  spars  and  wocS,  and  also  oi  the  bought  coal : — Held,  first,  that  the 
cost  of  the  bought  coal  could  not  be  charged  to  general  average.  Secondly 
(per  Kelly,  C.B.,  and  Bramwell,  B.  dissentientibus  Martin,  B.,  and  Cleasby,  B.), 
that  the  cost  of  the  spars  and  wood  could  be  charged  to  general  average. — 
Harrison  v.  The  Bank  of  Austraiasia,  41  L.  J.,  Ex.  36. 

Contributory — Director's  Qualifications — Shareholder, — A  person  who  ac- 
cepts the  office  of  director  of  a  public  company  and  acts  in  that  capacity,  will 
be  held  to  have  contracted  to  take  the  minimum  number  of  shares  which  con- 
stitute a  director's  qualification. 

The  name  of  H.  was  advertised  as  a  director  of  a  public  company ;  he 
attended  a  meeting  of  directors  at  which  a  committee  was  appointed,  who 
subsequently  allotted  to  him  fifty  shares,  being  the  number  required  Ij^y  the 
articles  of  association  as  a  director's  qualification,  and  he  signed  a  cheque  as  a 
director ;  but  he  never  otherwise  acted  as  a  director,  and  never  applied  for  shares 
or  received  notice  of  the  allotment  to  him  : — Held,  per  Malins,  V.C,  that  H. 
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must  be  considered  as  having  applied  for  and  contracted  to  take  the  number  of 
shares  constituting  a  directoi^s  qualification,  and  that  consequently  he  was  a 
shareholder,  and  must  be  placed  upon  the  list  of  contributories  in  respect  of 
fifty  shares. — In  re  Great  Oceanic  Telegraph  Co.  (lAm.) ;  HarwarcPs  case,  41  L.  J. 
CL283. 

Tenant  for  Life — Income — Royalties. — Testator  devised  a  brickfield  on 
trust  for  sale  when  the  trustees  should  think  desirable.  They  deferred  the  sale 
in  the  exercise  of  their  discretion  : — Held,  that  the  tenant  for  life  was  entitled 
to  the  royalties  as  income. — Miller  v.  Miller,  41  L.  J.  Ch.  291. 

Minerals — China  clay — Surface  Working. — The  grantor  of  land  reserved  the 
"  minerals  within  and  under*'  the  lands  granted  : — Held,  that  the  reservation 
included  a  substance  containing  china  clay,  and  that  the  grantor  could  not  be 
restrained  from  quarrying  the  mineral  from  the  surface,  even  though  such 
quarrying  might  be  destructive  of  the  grant  of  the  land. — Hezt  v.  GiU,  41  L.J. 
Ch.  293. 

Sale  of  Shares — Indemnity  for  CalU— Jobber— Novation — Purchaser. — R. 
through  his  brokers  sold  shares  on  the  Stock  Exchange  to  a  jobber,  who  passed 
a  name  into  which  R.  executed  a  transfer,  and  the  sale  was  settled.  The  transfer 
was  never  registered,  the  company  was  wound  up,  and  the  name  proved  to  be 
that  of  a  minor.  The  jobber  gave  R.  all  the  information  in  his  power,  informing 
him  to  whom  he  resold  the  shares,  and  by  what  brokers  the  name  was  originally 
passed.  On  bill  by  R.  against  the  jobber  for  indemnity  against  past  and  future 
calk  : — Held,  that  deft,  was  exonerated  from  all  liability.  Semble,  the  proper 
course  for  a  vendor  to  pursue  is,  to  make  enquiries  of  all  intermediate  pur- 
chasers and  brokers,  ana  to  sue  the  last  principal  or  any  intermediate  person  who 
refuses  information. — Rennie  v.  Morris,  41  L.  J.  Ch.  321. 

Principal  and  Surety — Accommodation  Bills — Surety  Discharged  by  giving 
Hme  to  PrindpaL — Although  the  mere  omission  to  sue  the  principal  debtor  does 
not  discharge  the  surety,  yet  if  the  creditor  contracts  with  the  principal  debtor 
to  give  him  time  the  surety  is  dischai]ged.  So  also,  if  he  contracts  witn  the  prin- 
cipal to  give  time  to  the  surety,  for  this  is  merely  the  expression  of  what  is  tacitly 
implied  in  the  contract  to  give  time  to  the  principal.  And  it  makes  no  differ- 
ence if,  at  the  time  of  contracting  the  debt,  the  surety  was,  or  was  believed  by 
the  creditor  to  be,  a  principaL  It  is,  however,  competent  to  a  creditor  giving 
time  to  the  principal  expressly  to  reserve  his  rights  against  the  surety,  because 
in  that  case  the  surety's  right  to  sue  the  principal  is  preserved, — The  Oriental 
Financial  Corporation  v.  Overend,  Gumey  S  Co,  41  L.  J.  Ch.  332. 

Legact — Cumulative  or  Substituted — Two  Codicils — Repetition  of  Gifts — Ex- 
trinsic Evidence. — Testator  made  two  codicils  to  his  will.  By  the  second  he 
gave  to  five  legatees  named  in  the  first  codicil,  legacies  of  the  same  amount  that 
they  took  under  the  first  codicil,  and  to  three  legatees  named  in  the  first 
codicil,  legacies  of  half  the  amount  they  took  under  the*  first.  By  the  first 
he  gave  a  legacy  to  one  legatee  not  named  in  the  second,  and  by  the  second 
a  le^cy  to  one  legatee  not  nained  in  the  first.  Bv  each  codicil  he  gave 
to  his  servants  one  year's  wages,  but  bv  the  second  he  directed  that  this 
gift  was  to  be  liberally  interpreted.  The  legacies  given  by  the  second  codicil 
were  to  be  free  of  legacy  dut^ ;  there  was  no  such  provision  ref^^arding  the 
legacies  given  by  the  fiirst  codicil.  The  language  of  both  codicils  was  almost 
identical,  and  they  both  commenced  with  the  words,  **  This  is  a  codicil  to  the 
will  of,"  &c  : — Held  (aflf.  decision  of  Bacon,  V.C),  the  legacies  given  by  the 
second  codicil  were  cumulative  and  not  substitutionary.  The  Duke  of  St, 
Albans  v.  Beauclerk  (2  Atk.  636) ;  and  Hemina  v.  Clutterbuck  (1  Bligh,  N.S. 
479),  commented  on.  In  construing  a  will,  nothing  contained  in  a  letter  from 
a  solicitor  to  the  testator,  written  about  the  time  of  the  execution  of  the  will,  is 
admissible  as  evidence  of  the  construction  of  the  wilL — JVilson  v.  CLeary,  41 
L  J.  Ch.  342. 

CanaJj — Mines  held  as  separate  Tenement — Right  of  Otoner  in  IForking  Mines 
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under  Canal — Liability  of  Canal  Company. — A  canal  was  constructed  by  a  com- 
pany under  a  local  Act,  which  enacted  that  if  any  proprietor  of  mines  under 
the  canal  should  be  desirous  of  working  them,  ne  should  give  three  months' 
notice  to  the  company,  who,  if  they  failed  to  inspect  the  mmes  within  thirty 
days,  should  be  considered  as  permitting  them  to  be  worked,  and  if,  on 
inspection,  they  refused  permission,  they  should  be  com}>elled  to  purchase  the 
same,  with  a  proviso  that  in  working  the  mines  '^  no  injury  be  done  to  the 
navigation,  anything  therein  contained  to  the  contrary  notwithstanding."  Bv 
the  compensation  clauses  of  the  Act,  compensation  was  payable  for  damage  which 
should  be  at  any  time  or  times  whatsoever  sustained  oy  the  owners  of  lands, 
&c.,  by  reason  of  making,  repairing,  or  maintaining  the  canal,  or  by  the  flowing, 
leaking,  or  oozing  of  the  water  over  or  through  the  banks  of  the  canal  (if  com- 
plaint be  made  within  six  months  of  the  injury).  Pits,  (the  mine  owners)  gave 
notice  of  their  intention  to  work  the  mines  within  the  prescribed  distance  of  the 
canaL  Defts.  (the  canal  company)  did  not  inspect  the  mines,  and  refused  to 
purchase  them.  Pits,  proceeded  to  work  the  mmes,  the  canal  being  then  in  good 
order  and  water-tight.  Pits,  worked  the  mines  in  the  usual  manner,  and  the 
effect  of  such  working  was  to  crack  the  bed  of  the  canal,  and  to  allow  the  water 
to  flow  into  and  cause  damage  to  the  mines.  Defts.  during  the  working  of  the 
mines  took  all  proper  precautions  to  keep  the  canal  water-tight :  -Hdd,  that 
defts.  were  not  responsible  for  the  damage  to  the  mines,  as  there  was  no  proof  of 
any  negligence  on  their  part,  or  of  anything  done  in  excess  of  their  statutoiy 

Sower — Hannen,  J.,  diss.,  on  the  ground  that  it  was  the  intention  of  the  Legis- 
iture  to  prevent  any  interference  with  the  ordinary  working  of  the  mines  in 
case  the  defts.  did  not  exercise  their  option  of  purchasing  tnem  ;  and  Semhle, 
by  Cockbum,  C.J.,  that  the  inability  to  work  the  mines  without  danger  of 
their  being  flooded  by  the  canal,  was  a  damage  for  which  pits,  were  entitled  to 
conM)ensation  imder  the  local  Act — Ihmn  v.  Birmingham,  Canal  Company,  aff. 
in  Exch,  Cham.,  42  L.  J.,  Q.  B.  34. 

Foreign  Corporation — JwrisdicHon — Service  in  this  Country. — An  American 
company,  incorporated  by  American  law  in  the  United  States,  had  a  place  of 
business  in  England,  where  it,  de  facto,  carried  on  business,  although  its  manu- 
factory, and  also  its  principal  place  of  business,  where  the  meetings  of  its 
directors  and  shareholders  were  held,  were  in  America.  Plaintiff  claimed  a 
sum  of  money  as  being  due  from  the  corporation  to  him  as  the  balance  of  com- 
mission on  the  sale  of  goods.  He  conmi^nced  an  action  against  the  corporation 
and  their  agent  in  England,  including  both  in  the  same  writ,  and  served  two 
copies  upon  the  agent,  one  for  himself  and  the  other  for  the  corporation.  One 
of  the  Masters  of  this  Court  made  an  order  that  the  writ  and  subsequent  pro- 
ceedings should  be  amended  by  striking  out  the  name  of  the  corporation : — 
Held,  rescinding  the  said  order,  that  this  Court  would  not,  upon  the  ground  that 
a  foreign  corporation  cannot  be  sued  in  England,  prevent  plaintiff  from 
proceeding  in  tne  action  ;  and  secondly,  that,  inasmuch  as  the  corporation  had 
a  place  of  business  in  this  country  and  traded  here,  it  must  be  treated  as 
resident  here,  and  that  the  service  upon  its  agent  was  sufficient — Newby  v. 
Von  Oppen  and  the  Colics  Patent  Fire  Arms  Manufacturing  Company,  41  L.  J., 
Q.  B.  148. 

Attorney — Articled  Clerh—2^  S  24  Vict,  c  127. — A  member  of  the 
University  of  Edinburgh,  who  has  not  taken  the  degree  of  M.A.,  but  has  been 
enrolled  in  the  General  Council  by  virtue  of  21  &  22  Vict.  c.  83,  s.  6,  is  not 
entitled  to  be  admitted  an  attorney  after  three  years'  service  under  articles. — 
Ex  parte,  C.  Stewart,  an  Articled  Clerk,  41  L.  J.  Ex.  76. 

Breach  of  Promise  to  Marry  on  a  Contingency. — An  action  for  breach  of 
promise  of  marriage  may  be  maintained  against  a  man  who  has  promised  to 
marry  a  woman  after  the  death  of  his  father,  and  has  afterwards  absolutely 
declared  his  intention  never  to  fulfil  his  promise,  although  his  father  l>e  living 
at  the  time  the  action  is  brought — Frost  v.  Knight  (Exch.  Cham.)  41  L.  J. 
Ex.  78. 
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iNJtJNCTiOK — Secret  Preparation  not  Patented — Use  of  Name  of  Original 
Inventor. — ^After  the  deatn  of  Lieatenant  Robert  James — the  itnventor  of  a 
blister  ointment,  known  as  Lieutenant  James's  blister,  the  receip  for  making 
which  was  a  valuable  trade  secret,  but  not  patented,  while  his  Successors  in 
title  were  carrying  on  the  business  of  selling  it,  his  nephew,  R  J>  James,  who 
had  discovered  the  receipt  under  circumstances  which  did  not  make  it  a  breach 
of  duty  to  avail  himself  of  his  discovery,  made  and  sold  the  ointment  under  the 
name  of  the  original  inventor  signed  with  the  signature  R.  James,  and  adver- 
tised his  ointment  as  the  only  genuine  : — Held,  on  bill  filed  against  him  by  the 
successors  of  the  original  inventor,  that  he  was  entitled  to  make  and  sell  the 
article  as  Lieutenant  James's  blister,  but  not  to  do  anything  which  was  calcu- 
lated to  make  the  public  think  that  he  was  the  original  inventor  or  the  successor 
of  the  inventor,  or  to  represent  that  his  was  the  only  genuine  preparation. — 
James  v.  JamMS,  41  L.  J.  Ch.  353. 

Patent — Presumption  of  Validity, — There  is  no  such  prima  fade  presumption 
of  the  validity  of  a  patent  as  to  entitie  a  patentee,  by  publishing  threats  of 
proceedings  for  infringement,  to  injure  a  rival's  trade,  without  by  substantive 
proceedings  establishing  the  validity  of  his  patent. — RoUuu  v.  JEunJb,  41  L.  J. 
Ch.  368. 

Apportionment — Life  Estate, — Testator  bequeathed  his  residuary  personal 
estate  to  trustees  upon  trust  for  his  two  grand-daughters  in  equal  shares  at  twenty- 
one  or  marriage,  and  directed  that  in  case  they  or  eitherof  them  should  marry  under 
twenty-one,  their  shares  should  be  settled  upon  them  and  their  children  in  the 
usual  form.  Both  grand-daughters  married  under  twenty-one,  one  in  1867,  the 
other  in  1870,  after  the  passing  of  the  Apportionment  Act  of  that  year  : — Held, 
that  in  both  cases  the  income  of  the  respective  trust  funds  was  apportionable 
down  to  the  date  of  the  respective  marriages. — Clive  v.  Clive,  41  L,  f,  Ch.  385. 

Company. — Misrepresentation^Fraudulent  Issue  of  Shares,  -A  bank  honoured 
cheques  of  two  directors,  countersigned  by  the  secretary  of  a  railway  company. 
This  was  done  on  the  written  authority  of  three  directors  : — Held,  per  Bacon, 
V.C.,  that  the  railway  company  having  no  power  to  borrow  in  that  manner, 
the  directors  were  liable  for  misrepresentation  to  the  bank.  Preference  shares, 
and  debentures,  on  which  nothing  was  paid,  were  issued  as  paid  up  to  two 
directors,  and  transferred  to  nominees  of  the  bank,  as  security  for  tne  above 
loan.  The  transfers  were  cancelled  at  the  instance  of  the  nominees. — Beattie  v. 
Lm^  Ehury,  41  L.  J.  Ch.  303. 

Railway — Agreement  to  Take  Land — Cojistruction — Notice  to  Treat— Waiver 
of  Agreement, — A  railway  company  in  1863  agreed  with  certain  landowners  to 
take  about  ten  acres  of  land,  specified  in  the  schedule  to  the  agreement,  at  the 
price  of  £2000,  and  to  erect  and  maintain  a  passenger  station  on  a  certain  piece 
of  land  not  included,  and  that  one  acre  of  ground  should  be  considered  as 
covered  by  the  said  sum  of  £2000  for  the  site  and  purposes  of  such  station,  and 
if  the  company  should  require  more  than  one  acre  of  ground  for  the  site  or 
purposes  of  the  said  station,  or  any  additional  ground  for  any  purpose  beyond 
that  specified  in  the  schedule,  they  should  pay  for  the  same  at  tne  rate  of  £100 
per  acre,  and  it  was  agreed  that  that  agreement  should  be  supplemental  to  and 
not  in  substitution  for  the  Lands'  Clauses  Consolidation  Act.  In  1865,  before 
the  expiration  of  their  compulsory  powers,  the  company  served  on  the  land- 
owners notice  to  treat  for  aaditional  lands,  including  the  one  acre  covered  by 
the  purchase  money  of  £2000,  and  afterwards  entered  into  possession  under  the 
notice  and  without  proceeding  to  have  the  price  ascertained  under  the  Lands' 
Clauses  Act.  Upon  a  suit  instituted  by  the  landowners,  for  an  injunction  to 
restrain  the  company  from  continuing  in  possession  of  the  lands  so  taken  : — 
Heldy  rev.  the  decree  of  Bacon,  V.C.,  first,  that  the  agreement  was  co-extensive  in 
point  of  duration  with  the  compulsory  powers  of  the  company  under  their  Act : 
and  secondly,  that  the  notice  to  treat  having  been  given  oy  mistake  was  not  a 
waiver  of  tlie  agreement.    The  certificate  of  the  company's  engineer  as  to  what 
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lands  are  leqaiied  for  the  purposes  of  a  railway  is,  in  tbe  absence  of  fraud,  con- 
closiye. — Kemp  y.  SotUh-Ecutem  Railway  Co.,  41  L.  J.  Ch.  404. 

Bank  Cheque. — The  holder  of  a  negotiable  bank  cheque,  drawn  the  day 
previous,  presented  it  for  payment,  which  was  refused.  On  tiie  same  day  he 
transferrea  it  for  a  valuable  consideration  to  pit.,  who  took  it  in  good  faith,  and 
without  notice  of  the  previous  dishonour,  and  immediately  on  the  same  day, 
presented  it  to  the  drawee,  whereupon  payment  was  again  refused.  HM  that 
pit.  could  recover  of  the  drawer,  a  sufficient  time  after  the  cheque  was  dra^n 
not  having  elapsed,  when  pit  took  it,  to  raise  the  presumption  of  dishonour, 
although  the  drawer  and  drawee  were  residents  of  tne  same  city.  When  the 
drawer  and  drawee  of  a  bank  cheque  reside  in  the  same  city  or  town,  the 
reasonable  time  for  presumptive  dishonour  should  not  be  fixed  within  more 
restricted  limits  than  the  close  of  business  hours  of  the  day  succeeding  that 
on  which  payment  might  have  been  first  l^ally  demanded. — Himmelmann  v. 
Holdling,  6  Amer.  Rep.  600. 

(Common  Carriers — Express  Company. — Carriers  by  vessels  and  railways  are 
exempt  from  the  duty  of  personal  delivery ;  but  the  exemption  does  not  extend 
to  express  companies,  although  availing  themselves  of  carriage  by  rail,  and  such 
companies  are  oound  to  exercise-  due  diligence  in  finding  the  consignee,  or  his 
place  of  residence  or  business. — Wiiheck  v.  Holland,  6  Ajner.  Rep.  23. 

Common  Carrier — Express  Company. — In  an  action  against  an  express  com- 
pany for  failure  to  deliver  a  package,  evidence  as  to  whether  the  consignee  was 
well  known  is  admissible,  on  the  question  of  due  diligence.  Common  carriers 
deUver  property  at  their  peril,  and  must  take  care  that  it  is  delivered  to  the 
right  person,  for  if  the  dehvery  be  to  the  wrong  person,  either  by  an  innocent 
mistake  or  through  fraud  of  third  persons,  as  upon  a  forged  order,  they  will  be 
responsible,  and  the  wrongful  deliveiy  will  be  treated  as  a  conversion.  A  quali- 
fiea  refusal  by  a  common  carrier  to  deliver  goods  on  demand  of  one  entitled  to 
them  does  not  constitute  a  conversion  :  if  the  qualification  is  reasonable  and  in 
good  faith  ;  and  where  the  person  making  demand  omits  to  produce  any  evi- 
dence of  title,  or  to  identify  himself  as  the  consignee,  it  is  a  question  for  the 
jury  whether  the  qualification  is  reasonable,  and  the  true  reason  for  not  deliver- 
ing the  goods. — McEntu  v.  Nevo  Jersey  Steamboat  Co.,  6  Amer.,  Rep.  28,  30. 

Principal  and  Agent — Broker. — A  broker  who  purchases  stock  for  another 
broker,  whom  he  has  reason  to  believe  to  be  acting  as  agent,  although  for  an 
unnamed  principal,  cannot  hold  the  stock  or  its  proceeds  to  secure  the  payment 
of  a  balance  due  him  by  such  other  broker. — Eiskor  v.  Brown  et  aL,  6  Amer. 
Rep.  235. 

Neolioence — Agent  and  PrincipaL — In  an  action  to  recover  for  the  negli- 
gence of  W.,  who  was  travelling  agent  for  defts.,  to  solicit  orders  for  goods,  it 
appears  that  he,  without  disclosing  his  employers,  hired  of  pits,  a  team  and 
l>u^gy  to  go  to  a  neighbouring  town  in  the  prosecution  of  his  business.  After 
amvmg  there,  and  while  the  horses  were  standing  in  front  of  the  store  in  which 
W.  was  doing  business,  they  took  fright  and  broke  the  bridle  by  which  they 
were  hitched,  but  were  caught  before  any  damage  was  done.  The  horses  were 
then  tied  up  by  a  halter  which  was  fastened  around  the  neck  of  the  near  horse. 
W.  took  the  broken  bridle  to  a  shop  to  be  repaired,  and,  after  finishing  his 
business  at  the  store,  he  undertook  to  lead  the  team  to  the  repair  shop  by  the 
halter  around  the  neck  of  the  near  horse.  On  the  way,  one  of  the  buggy  wheels 
striking  a  stone,  some  boxes  were  thrown  from  the  buggy,  which  frightened  the 
horses,  and  W.  not  being  able  to  hold  them  ^the  halter,  they  broke  away,  and 
caused  the  damage  sued  for.  Held,  1.  That  W.  was  guilty  of  negligence  in  at- 
tempting, under  the  circumstances,  to  lead  the  horses  with  no  other  means  of 
guiding  or  holding  them  than  the  halter  2.  That  in  the  hiring  and  use  of  the 
team  he  was  the  servant  or  agent  of  the  defendants,  and  for  the  damages  result- 
ing from  his  negligence  they  were  responsible. — Pickens  dt  Plivmmer  v.  IHecker 
dk  Bro.,  21  Ohio  Reporta 
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Bill  of  Exchange — Indorsation — Notice —  Waiver,  —A.,  reaiding  in  St  Louis, 
and  treating  through  £.,  of  the  same  place,  for  a  loan  of  money  from  C,  in 
Boston,  got  a  promise  from  C.  of  the  money  wanted,  A.'s  own  note  and  a  mort- 
gage by  nim  on  real  estate  near  St.  Louis  being  contemplated  and  agreed  on  as 
the  security  to  be  given.  C.  relied  wholly  on  B.  to  look  after  the  si&ciency  of 
the  security  Twhich  he  desired  *'  first  and  foremost,''  should  be  ample),  and  after 
the  preparation  of  the  note  and  mortgage,  all  of  which  B.  assumed  to  do. 
Having  nad  both  note  and  mortgage  executed  by  A.,  B.  sent  them  to  C.  with  a 
slight  departure  in  the  note  from  the  afireement,  and  in  addition,  a  slight  in- 
formality in  the  mortgage.  No  money  being  yet  advanced  by  C,  he  returned 
both  papers  to  B.  in  oraer  to  have  the  informuity  in  the  mortge^  corrected,  and, 
at  t^e  same  time,  requested  B.  to  endorse  the  note,  saying  :  *^  This  wiU  do  you 
no  harm,  and  will  be  an  accommodation  to  me."  B.  did  endorse  the  note. 
The  mortgaged  property  having  proved  insufficient  to  pay  the  debt,  B.,  on  suit 
brought  by  C,  was  neld  liable  as  indorser. 

On  the  last  day  of  grace,  B.  in  St  Louis  wrote  to  C.  in  Boston  (which  letter, 
of  course,  C.  did  not  get  until  some  days  after  the  said  last  day  of  grace),  say- 
ing that  A.  could  not  take  up  the  note,  expressing  regret  therefor,  and  adding 
that  he,  B.,  held  himself  *'  responsible  for  tne  payment  of  the  note,"  and  should 
see  that  '*  it  was  done  at  an  early  day."  Held  that  he  was  liable  as  indorser, 
although  no  demand  of  payment  had  been  made  of  A.,  or  notice  given  to  him, 
B.,  and  though,  thus  in  point  of  fact,  B.  (except  in  so  far  as  it  may  have  been 
prevented  by  his  letter)  nad  been,  as  indorser,  discharged. 

When  an  indorser  of  a  matured  note,  not  knowing  whether  demand  has  or 
has  not  been  made  of  the  maker,  writes  to  the  holder,  stating  that  the  maker 
is  unable  to  pay,  expressing  regret  that  this  ia  so,  and  promising  liimself  to  pay 
the  note,  sucn  mdorser  willbe  held  to  have  waived  proof  of  demand  and  notice, 
and  will  be  held  liable  as  indorser,  although  qmte  without  reference  to  his 
letter,  and  before  any  receipt  of  it,  no  demand  of  pimnent  was  made  or  notice 
of  dishonour  given.—  Yeager  v,  Farwell,  13  Wallace,  U.S.  6. 
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SHERIFF  COURT  OF  AYRSHIRE— KILMARNOCK. 

Slieriffs  Campbell  and  Anderson. 

A.  V.  B. — January  30,  1873. 

Hiuband  and  Wife — Sheriff— Jurisdiction — Interim  Aliment, — The  following 
inkerlocutoiB  explain  the  nature  of  this  case  : — 

**  Kilmarnock,  20f^  November  1872. — The  S.-S.  having  heard  parties'  procura- 
tors, and  considered  the  closed  record,  sustains  the  preliminary  plea :  Finds  the 
action,  as  laid,  is  incompetent  in  the  Sheriff  Court,  and  dismisses  the  same : 
Renervea  to  the  pursuer  her  right  of  action  in  competent  form  in  a  proper  court, 
and  decerns.  Thomas  Anderson. 

"  Note, — This  action  is  at  the  instance  of  a  married  woman  against  her  hus- 
band, setting  forth  that,  previous  to  the  date  of  the  summons,  the  defender  had 
deserted  the  society  of  the  pursuer,  and  concluding  for  £2b  a  year  in  name  of 
interim  aliment,  payable  quarterly  and  in  advance,  until  the  defender  shall  re- 
ceive the  pursuer  to  reside  in  family  with  him,  or  until  a  permanent  arrange- 
ment of  tne  rights  and  interests  oi  the  parties  shall  be  made  by  a  competent 
Court 

''  It  appears  to  the  S.-S.  that  the  action,  as  laid,  is  incompetent  in  tliis  Coui-t. 
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In  words,  it  is  an  action  for  interim  aliment.  In  substance  and  reality,  it  is 
one  for  permanent  aliment,  involving  a  separation  a  mentok  et  thoro,  affecting  tbe 
status  of  married  persons,  and  quite  incompetent  in  the  Sheriff  Court  Ii  tbe 
pursuer  had  stated  that  she  had  raised  an  action  in  the  Court  of  Session,  or  that 
she  immediately  intended  doing  so,  and  that  there  was  reason  to  suppose  that 
Hhe  had  a  bona  fide  intention  of  raising  such  an  action,  it  might  have  iieen  dif- 
ferent, and  the  Sheriff-Substitute  might  have  felt  himself  justified  in  sustaining 
the  competency  ;  but  there  is  nothing  of  the  kind  here.  It  appears  from  the 
defenders  statements  on  the  merits,  and  which  are  not  denied,  that  the  parties 
have  been  living  separate  for  the  last  five  years,  during  which  period  tne  de- 
fender has  allowed  the  pursuer  five  shillings  a  week,  and  expresses  his  willing- 
ness to  increase  it  to  seven  shillings  a  weeK,  besides  supporting  three  children, 
the  whole  surviving  family  of  the  marriage,  from  an  income  which  has  never 
exceeded  eighty  pounds  a  vear.  Seeing  that  this  arrangement  has  subsisted  for 
five  years,  during  all  which  time  the  pursuer  mi^ht  have  brought  an  action  in 
the  Court  of  Session,  it  is  impossible  to  believe  m  the  bona  fides  of  the  state- 
ment that  the  present  is  really  an  action  for  interim  aliment  with  the  view  of 
ulterior  proceeoings.  The  pursuer  relied  on  the  ccwe  of  Hood  (24th  Jan.  1871, 
C.  of  S.  Cases,  voL  ix.  p.  449),  as  sustaining  the  competency  of  such  an  action 
in  the  Sheriff  Court  In  that  case  there  was  a  formal  contract  of  separation 
l^etween  the  parties,  by  which  the  husband  bound  himself  to  pay  his  wife  nine 
shillings  a  week,  and  which  she  averred  he  had  failed  to  pay.  The  Court  of 
Session  held  that,  where  there  was  a  regular  contract  of  separation,  aliment  due 
under  it  might  be  sued  for  in  any  ordinary  Courts  while  tne  contract  subsisted. 
It  was  upon  that  special  ground  the  Sheriff's  interlocutor  was  recalled,  dismifla- 
ing  the  action  as  incompetent  in  the  Sheriff  Court  This  is  dear  from  the 
words  of  the  interlocutor  of  the  Court  of  Session  : — 

"  *  Recal  the  interlocutor  complained  of ;  sustain  the  competency  of  the  ac- 
tion as  an  action  for  interim  aliment  bcued  on  the  contract  of  separation  executed 
by  the  parties,'  &c. 

"  It  humbly  appears  to  the  Sheriff-Substitute  that  the  case  of  Hood  has  no 
bearing  at  all  upon  the  general  question  raised  under  the  present  action.  In 
the  case  of  Rennie  (7th  Feb.  1863,  C.  of  S.  Cases,  voL  i.  n.  389)  also  referred  to 
at  the  debate,  where  an  action  of  interim  aliment  ¥ras  neld  competent  in  the 
Sheriff  Court,  it  is  manifest  it  was  in  reality  what  it  professed  to  be — an  action 
for  interim  aliment  only.  This  is  clear  from  the  report,  which  bears  that 
when  the  case  came  to  the  Inner  House,  'it  was  stated  that  an  action  of 
separation  and  aliment  had  been  raised  by  the  respondent  in  the  Court  of  Ses- 
sion on  the  6th  of  January  1863.*  There  is  no  evidence  of  any  such  bona  fide 
intention  here.  T.  A." 

The  pursuer  appealed  : — 

On  30th  January  1873  the  Sheriff  adhered  to  the  forgoing  interlocutor, 
adding  this 

"  Note. — This  is  an  action  of  aliment  at  the  instance  of  a  wife,  resident  in 
Glasgow,  against  her  husband,  resident  in  Laigs,  and  it  is  laid  on  the  sround  of 
desertion  on  the  part  of  the  husband.  It  concludes  for  payment  of  £25  per 
annum  in  name  of  interim  aliment,  payable  quarterly  in  advance,  aye,  and  until 
the  defender  shall  receive  the  pursuer  to  reside  in  family  with  him,  or  until  a 
permanent  arrangement  of  the  rights  and  interests  of  parties  shall  be  made  by 
a  competent  Court' 

'*  This  action  was  raised  on  the  I5th  of  Oct  last,  and  not  only  has  no  action 
been  raised  in  the  Court  of  Session,  with  a  view  to  a  permanent  arrangement  of 
the  rights  and  interests  of  parties,  but  it  was  distinctlv  stated  at  the  Ixiir,  on  be- 
half of  the  pursuer,  that  she  did  not  propose  or  intend  to  raise  any  action  in  the 
C.  of  S.,  eitner  of  adherence,  or  of  separation  and  aliment,  or  of  any  other  kind : 
Further,  it  was  admitted  that  the  parties  had  been  living  separately  for  some 
years;  and  that  the  pursuer  had  been  receiving  aliment  at  the  rate  of  five  shil- 
lings per  week,  with  the  qualification  on  the  part  of  the  pursuer  that  that  simi 
was  insuflicient 
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^  In  these  circimatances  it  is  to  be  inferred  that  the  parties  are  content  to 
remain  separate.  Neither  of  them  expresses  a  desire  for  adherence.  But  the 
wife  being  discontented  with  the  amount  of  aliment  she  is  receiving,  and  also 
with  the  increased  amount  which  the  defender  now  offers,  wishes  the  Court  to 
fix  and  settle  a  more  lil)eral  allowance  on  the  footing  of  a  permanent  settlement ; 
that  isy  until  the  parties,  or  one  or  other  of  them,  shall  desire  a  re-union. 

"  The  general  rule,  as  gathered  bom  the  decisions,  with  the  exception  after 
noticed,  is  this — ^that  it  is  only  competent  for  the  Sheriff  to  award  interim  ali- 
ment as  a  mere  temporary  airangemeut  when  a  wife  is  deserted  by  her  husband, 
or  has  been  driven  mm  his  house  by  ill  usa^,  in  order  that  she  may  not  starve 
while  taking  legal  measures  in  the  Court  of  Session  to  get  redress  of  a  more 
peipianent  und.  And  this  rule  is  based  on  the  principle  that  the  Sheriff  has 
no  jurisdiction  in  questions  affecting  the  status  and  lehitive  rights  of  married 
nertfons.  The  only  exception  to  this  rule  is  the  case  of  i2eu{  (3d  June  1814, 
Hume  6),  where  the  buigh  magistrates  awarded  an  aliment  in  a  case  somewhat 
resembliiig  the  present  case,  fiut  in  reportin^jr  it.  Baron  Hume  makes  the  fol- 
lowing explanation,  viz. : — '  That  during  the  liti^tion  before  the  Inferior  Court, 
which  ¥ra8  tedious,  and  involved  a  long  proof  of  the  habits  and  conduct  of  the 
parties,  the  defender  never  had  objected  to  the  competency  of  the  Magistrates 
to  decern  for  a  permanent  aliment,  and  that  a  great  expense  had  been  incurred 
on  the  part  of  tne  pursuer.  Probably  these -circumstances  had  some  weight  on 
the  (|a^tion  of  jurisdiction,  and  induced  the  Court  to  confirm  the  decree  of  the 
Magistrates  for  the  aliment  of  future  years.  In  the  above-mentioned  cases 
(viz.,  those  of  BeU,  22d  Feb.  1812,  F.  C,  and  Andersm,  3d  March  1819,  F.C.), 
the  ordinary  rule  on  the  subject  seems  to  have  been  rightly  settled  the  other 
way.' 

''From  this  note  it  is  plain  enough  that  Baron  Hume,  a  very  competent  author 
rity,  deemed  the  case  of  Reid  an  erroneous  judgment  in  point  of  principle  :  that 
it  went  on  specialties,  and  that  it  did  not  unsettle  the  nile  which  had  been  pre- 
viously established,  and  since  then  there  has  not  only  been  nothing  to  unsettle 
that  rule,  but  a  great  deal  to  confirm  it  The  Sheriff  has  therefore  adhered  to 
the  interlocutor  appealed  from,  and  he  has  done  so  for  the  reason  above  gi^^Qy 
as  well  as  those  stated  by  the  Sheriff-Substitute.  N.  C.  C.** 

Act, — J,  dt  J.  Sturrocky  Kilmarnock, Alt. — J,  Simpson,  Largs. 


SHERIFF  COURT  OF  PAISLEY. 

Sheriff  Eraser. 

Smiles  v,  Riddell.— 18f^  November  1872. 

VahuUion  Act — False  return  penalty — Tender  of  penalty  before  Trial-^Expenses. 
— This  was  an  action  at  the  instance  of  Mr  Smiles,  as  assessor  for  the  county, 
for  the  penalty  of  £60,  incurred  under  the  7th- section  of  the  Lands  Valuation 
Act,  and  for  the  costs  of  the  prosecution,  in  respect  that  the  defender  had  made 
a  false  return  of  the  value  of  nis  heritage. 

A  defence  was  stated,  that  the  prosecutor  was  not  entitled  to  proceed  further 
in  the  case,  in  respect  that,  after  tne  action  had  been  raised,  and  on  the  1 1th 
Nov.  current,  payment  of  the  penalty  of  £50,  with  costs,  as  sued  for,  had  been 
tendered  to  the  pursuer,  and  also  to  his  aoent,  and  on  payment  being  refused,  that 
a  caveat  had  on  the  13th  current  been  lodged  and  consignation  made  of  the 
penalty,  with  £5  further  to  meet  costs,  with  the  Clerk  of  Court  And  it  was 
pleaded  that,  as  the  words  of  the  section  imposing  the  penalty  were,  that  the 
offender  shobkL  be  '^  liable''  (not  'upon  conviction  as  is  usual  in  penal  Acts) 
**  to  pay  the  penalty  of  £50,"  the  offender  was  entitled  to  pay  the  penalty  at 
any  time  aft^  being  incurred ;  and  reference  wbs  made  to  the  practice  of  the 
Inland  Revenue  auuiorities  in  accepting  payment  of  penalties  before  the  actions 
sumg  therefor  were  called  in  Court 

The  prosecutor  called  attention  to  the  38th  section  of  the  Act,  which  directs 
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that  the  Sheriff  shall  order  to  whom  the  penalty  is  to  be  pait),  and  that  until 
such  authority  had  been  given  after  conviction,  the  prosecutor  was  not  entitled 
to  accept  payment 

The  Sheriff  said  he  was  quite  clear  upon  the  point,  that  the  prosecutor  had  no 
power  to  accept  payment  until  the  case  had  come  before  the  Court,  and  there- 
fore repelled  the  objection.  The  defender  was  then  called  into  Court,  and 
admitted  the  offence. 

A  defence  was  then  urged,  that  the  prosecutor  was  not  entitled  to  any  ex- 
penses whatever,  and  this  objection  was  founded  on  the  fact,  thatin  the  7th  section 
of  the  Act,  which  declared  the  offence  and  enacted  the  penalty,  no  mention  was 
made  of  any  liability  for  costs  or  expenses,  and  the  only  reference  to  costs  was 
in  the  section  directing  how  penalties  were  to  be  recovered,  and  in  support  of 
this  defence  cited  the  case  (Suspension),  QEtoss  v.  Stirling,  22nd  Oct.  1869, 
Jnumal  of  Jurisprudmcej  vol.  xiiL,  p.  626,)  wnere  the  Lord  Justice-General,  who 
delivered  the  opinion  of  the  Court,  quashed  a  conviction  where  in,  exactly 
similar  circumstances  expenses  had  been  adjudged  against  the  offender  in 
addition  to  the  penalty.  It  was  further  pled  that,  in  any  view  after  the  date 
of  the  tender,  no  expenses  should  be  allowed. 

The  Sheriff  held  that  there  were  no  penalties  mentioned  in  the  Statute 
except  those  specified  in  the  7th  section,  and  though  the  argument  might  l)e 
very  ingenious,  ingenuity  would  not  do,  and  he  also  held  the  tender  of  no  avail ; 
and  therefore  adjudged  the  offender  to  pay  the  penalty  of  ;£50,  with  j£5,  Ss.  9d. 
of  expenses,  or  to  undergo  sixty  days'  imprisonment. 

A  ct. — CaldwelL A  It. — Macrobert. 


SHERIFF  COURT  OF  ABERDEENSHIRE. 

Sheriff  Dove  Wilsok. 

LOW  V.  RAH8AT. — November  7, 1872. 

Merchant  Shipping  Act — Proof— Competency  of  adducing  Complainer  in  a 
CrimintU  Complaint  as  a  witness  in  the  cause, — This  was  a  complaint  under 
the  Merchant  Shipping  Act  at  the  instance  of  the  complainer,  a  commis- 
sion merchant  in  Aoerdeen,  against  the  respondent,  a  seaman  on  board  the 
Venus,  belonging  to  the  complainer,  charging  him  with  an  offence  under  the 
Act,  in  so  far  as  ne  refused  to  proceed  to  sea  in  said  vessel.  When  the  com- 
plainer was  tendered  as  a  witness,  his  evidence  was  objected  to.  After  the  point 
had  been  debated, 

The  S.-S.  said — The  question  raised  by  this  objection  is  whether  the  Evidence 
Act  has  rendered  it  competent  to  examine  the  prosecutor  in  a  criminal  com- 
plaint, such  examination  being  contrary  to  the  common  law.  This  complaint 
is  one  of  an  entirely  criminal  character,  so  that  the  question  arises  here  purely. 
The  Act  says,  *'  It  shall  be  competent  to  adduce  and  examine  as  a  witness  in  any 
action  or  proceeding  in  Scotland  any  party  to  such  action  or  proceeding,  or  the 
husband  or  wife  of  any  party,  whether  he  or  she  shall  be  individually  named 
in  the  record  or  proceedmg  or  not"  Those  words  "  action  or  proceeding"  cover 
both  criminal  and  civil  proceedings.  That  is  quite  clear  from  other  partu  of 
the  Act,  and  especially  Irom  the  part  which  I  shall  immediately  quote.  The 
only  exception  to  the  general  provision  I  have  noticed  is  in  these  words  : — 
"  Nothing  herein  contained  shall  render  any  person,  or  the  husband  or  wife  of 
any  person,  who  in  any  criminal  proceeding  is  charged  with  the  commission  of 
any  indictable  offence,  or  any  offence  punishable  on  summary  conviction,  com- 
petent or  compellable  to  give  evidence  for  or  against  himself  or  herself."  Now, 
that  is  the  only  exception,  and  it  excludes  only  the  evidence  of  a  person  charged 
with  an  offence.  Therefore,  under  the  plain  words  of  this  Act,  it  is  competent 
to  examine  a  prosecutor.  But  it  is  said  that  the  words  in  this  Act  have  been 
controlled  by  practice  and  decisions.    With  regard  to  the  practice — so  far  as  the 
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public  proeecutor  is  concerned — there  can  be  no  doubt  that  it  is  very  distinct — 
not  to  examine  him.    But  I  apprehend  that  there  is  no  tegular  practice  as 
regards  private  prosecutors.     In  my  own  experience,  I  have  seen  it  done  several 
times,  and  without  objection  ;  and  if  it  were  not  to  h%  done  there  would  be 
grave  inconvenience.    It  might  so  happen  that  the  person  who  had  the  right 
to  be  the  private  prosecutor  was  the  only  witness  in  the  case,  and  it  would  thus 
happen  that  if  he  were  excluded  it  would  be  excluding  the  onl^  man  who  had 
information  upon  the  subject.     It  is  further  said  that  the  evidence  has  been 
excluded  by  decisions — by  one  in  the  Court  of  iSession,  and  another  said  to  have 
been  pronounced  here.    The  Court  of  Session  decision  applied  to  the  case  of  a 
public  prosecutor,  and  to  the  case  of  a  public  prosecutor  who  had  no  informa- 
tion to  give  upon  the  matter  from  his  own  knowledge,  but  who  was  simply  in  the 
case  qua  public  prosecutor.     It  does  not  appear  that  the  principle  applicable  to 
that  case  is  apphcable  to  the  present  case,  because  a  pubuc  prosecutor  stands  in 
a  very  diflferent  position  from  a  private  complainer.    The  oojection  to  examin- 
ing a  procurator-fiscal  is  very  much  like  the  objection  to  examining  an  ordinary 
law  agent  in  a  case.     It  is  competent  to  examine  a  law  agent,  but  he  cannot  be 
examined  on  anything  confidentially  communicated  to  him.     It  seems  to  me 
that  all  information  got  by  a  procurator^fiscal,  as  fiscal,  is  covered  by  that  plea 
of  confidentiality,  and  seeing  that  he  could  ^ve  no  evidence,  it  would  be 
useless  to  put  him  into  the  witness-box ;  besides,  it  was  contrary  to  public 
interest  to  allow  such  an  official  to  be  examined.    For  these  reasons,    I  do 
not  think  that  the  rule  laid  down  by  the  Court  of  Session  as  to  public  pro- 
secutors can  apply  to  private.    With  regard  to  the  decision  in  this  Court,  if 
there  had  been  any  record  of  it,  I  would  have  been  bound  to  treat  it  with  very 
great  respect     But  there  is  no  record  of  it,  and  therefore  the  presumption  is 
that  it  was  rather  an  expression  of  opinion  on  the  matter  than  a  decision.     I 
must  hold,  therefore,  tliat  there  is  no  ^ound  either  in  practice  or  in  the  autho- 
rities of  tlus  or  any  higher  Court  to  take  away  anything  from  the  plain  meaning 
of  the  statute  that  has  been  founded  on  by  the  complamer  here.    It  has  been 
said  that  it  would  be  unfair  to  the  defender  to  allow  the  pursuer  to  be  examined, 
and  not  to  examine  him ;  and  also  that  the  pursuer  had  an  obvious  interest  in 
the  matter.    With  regard  to  such  interest,  it  can  always  be  kept  in  view  in 
weighing  his  evidence  /and  with  re^rd  to  the  supposed  unfairness,  we  must 
reelect  that  the  principle  of  excludmg  the  evidence  of  the  defender  is  that  it 
is  an  act  of  kindness  and  mercy  to  the  defender  to  exclude  him.    I  have  no 
doubt  that  if  criminal  laws  were  made  by  the  parties  immediately  concerned  in 
them,  the  law  would  be  different,  as  most  defenders  would  be  of  another  opinion, 
and  would  prefer  to  be  examinable.     But  the  theory  and  practice  of  the  law  on 
this  point  still  is  that  the  defender's  mouth  is  shut,  because  it  would  not  be  fair 
to  allow  him  to  be  examined  and  then  to  ask  him  questions  to  criminate  himself. 
I  feel  myself  bound  to  repel  the  objection,  and  to  allow  the  complainer  to  be 
examineu. 

Act — A.  D,  Morice, AIL — 0.  Prosser, 
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Sheriff  Barclay,  LL.D. 

SeqiLuiration  Power  of  Sheriff  to  convene  Meetings. — A  bankrupt,  with  the 
necessary  concurrence,  obtained  sequestration  from  the  Sheriff.  At  the  meeting 
for  election  of  trustee,  the  bankrupt  produced  no  state  of  affairs,  and  whereon 
the  creditors  present  declined  to  elect  a  trustee  and  commissioners.  The 
bankrupt  thereon  applied  by  petition  to  the  Sheriff  to  appoint  another  meeting. 
This  petition  the  Sheriff  refused  with  the  following 

"  Note. — ^Where,  as  here,  there  has  been  an  unproductive  meeting,  resulting 
in  no  election  of  trustee,  there  is  do  provision  in  the  Sequestration  Statute  for 
so  unwRial  and  unlikely  event    T)ie  sequestmtion  does  not  thereby  fall,  and 
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as  the  Sheriff  has  the  power  originally  to  grant  Reqnestration,  it  may  be  inferred 
he  has  equal  power  to  keep  the  machine  in  motion  by  ordering  a  second  meet- 
ing. But  the  question  is,  can  he  competently  do  so  on  the  8oU  application  of 
the  bankrupt  ?  The  sequestration  process  is  primarily  for  the  benefit  of  the 
creditors,  so  that  the  bankrupt  estate  may  be  quickly,  cheaply,  and  faaily 
distributed  amongst  them.  Tne  privileges  obtained  by  and  for  the  bankrupt 
are  all  secondary,  and  are  dependent  on  the  will  and  vote  of  the  creditors.  He 
cannot  obtain  sea  uestration  without  the  concurrence  of  one  or  more  creditors  to 
a  certain  specifiea  amount.  The  sequestration  in  this  case  was  thus  obtained. 
At  the  meeting  of  creditors  there  were  represented  four  creditors  of  no  great 
amount,  the  concurring  creditor  was  not  represented.  The  bankrupt  did  not 
send  to  the  meeting  the  state  of  affairs  in  terms  of  section  81  of  tne  Statute. 
The  creditors  represented  at  the  meeting  made  no  election  of  a  trustee.  There 
is  no  obli^pition  on  them  to  do  so,  but  u  any  creditor  had  moved  the  election 
such  motion  could  only  be  met  by  the  nomination  of  a  rival  candidate.  A 
motion  not  to  elect  would  have  been  incompetent.  A  petition  for  recal,  pre- 
sented to  the  Supreme  Court,  would  have  been  the  only  legal  stoppage  of  the 
procedure.  A  petition  is  now  presented  by  the  bankrupt  in  his  own  name, 
without  any  concurring  creditor,  praying  for  the  appointment  of  another 
meieting.  Ho  excuse  is  made  for  his  fftilure  to  give  a  state  of  his  aflhirs,  or  for 
the  non-appearance  of  the  original  concurring  creditor.  Were  the  prayer 
granted,  there  is  no  security  but  that  the  same  miscarriage  may  again  occur,  and 
the  creditors  once  more  put  to  unnecessary  trouble.  H.  B." 

On  a  second  petition,  with  the  concurrence  of  the  former  creditor  and  some 
others,  the  Sheriff  appointed  a  second  meeting  for  election  of  a  trustee.  Two 
candidates  were  proposed,  and  a  vote  taken.  One  of  them,  with  an  apparent 
majority,  named  his  cautioner,  who  was  approved  of;  the  other  omitted 
^t  step  of  procedure.  Both  candidates  lodged  notes  of  objections  to  the 
votes.  The  meeting  unanimously  elected  commissioners,  and  granted  personal 
protection  to  the  buikrupt  for  six  months.  On  a  scrutiny,  the  candidate  who 
apparently  was  in  the  minority  was  found  to  have  the  majority  :  but  in 
respect  of  his  failure  to  name  his  cautioner  the  Sheriff  declined  to  find 
him  duly  elected.  Portions  of  the  Sheriff's  interlocutor  and  notes  are  sub- 
joined : — 

"  First.  Finds  it  incompetent  in  this  form  to  raise  the  question  of  the  incom- 
petency of  the  Sheriff  calfing  the  second  meeting,  or  the  mode  which  the  same 
was  called  and  held,  reserving  all  competent  remedy  as  accords. 

'*  Second,  In  respect  that  the  claimant,  Janet  Robertson,  is  a  conjunct  and 
confident  person  with  the  bankrupt,  and  that  there  is  no  legal  evidence  pro- 
duced to  support  her  affidavit  and  claim  thereon  to  vote,  sustains  the  objection 
to  her  vote,  reserving  her  right  aft^:wards  to  support  her  claim  by  further 
evidence,  in  order  to  her  being  afterwards  ranked  as  a  creditor,  if  so  advised." 

(Other  votes  on  both  sides  are  then  dealt  with,  and  sustained  or  rejected.) 

''  On  the  application  of  these  findings,  Finds  George  Carphin  has  a  majority 
of  votes  in  vcuue,  but  in  respect  that  he  did  not  name  his  cautioner,  and  obtain 
the  same  approved  of,  he  cannot  be  declared  duly  elected ;  Therefore  finds  that 
no  valid  election  has  taken  place  at  said  second  meeting.  Reserving  to  parties 
all  further  procedure  and  remedy  competent :  Finds  no  expenses  due  to  either 
party,  and  decerns.  nuQH  Barclay." 

"  Note, — It  was  not  without  hesitation  that  the  Sheriff  authorised  a  second 
meeting  to  be  called.  It  did  appear,  as  it  still  does,  to  him  that  having  power 
to  awaid  sequestration,  and  to  convene  a  first  meeting  of  creditors,  there  was  an 
implied  power  to  convene  a  second  meeting  where  the  first  proved  abortive. 
The  first  advertisement  in  seq^uestration  is  required  to  be  published  in  the 
London  Cfaatette  (a  very  expensive  and  often  unnecessary  procedure),  ao  that 
English  crediton  (of  whom  there  are  none  here)  may  have  notice  of  the  fact  of 
sequestration,  but  all  subsequent  notices  under  the  sequestration  are  limited  to 
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the  EdiiilmTgh  Gazette,  of  which  hj  the  fiist  advertiBement  the  Engliah  creditors 
(if  any)  are  apprised. 

**  llie  claimant,  Janet  Robertson,  is  a  sister  or  sister-in-law  of  the  bankrupt, 
and  her  onl^  voucher  of  debt  bears  date  the  day  before  she  emits  her  affidavit, 
obviously  with  the  view  of  obtaining  the  sequestration.  The  sequestration  on 
the  face  of  the  bankrupt's  state  of  affairs  has  been  obviously  obtained  for  the 
bankrupt's  sole  benefit,  as  in  point  of  fact  there  is  no  estate  to  administer  or 
divide.  Bankrupt  and  bankruptcy  there  may  be,  but  bankrupt  estate  there  is 
none.^  The  sequestration  can  only  be  for  the  benefit  of  the  bankrupt,  and  the 
process  of  cessio  seems  the  appropriate  measure.  It  would  indeed  be  a  wise 
provision  to  allow  no  sequestration  unless  it  is  shewn  that  there  are  at  least 
£100  of  assets  to  distribute.  The  I.  0.  U.  granted  under  the  circumstances 
would  even  with  a  stranger  be  liable  to  much  suspicion,  but  such  in  the  case  of 
a  relation  is  increased  to  an  extent  which  can  scarcely  be  overcome.  The 
claimant  desires  to  strengthen  her  voucher  by  a  state  annexed  to  her  affidavit, 
and  a  gratuitous  extract  ^ven  from  bank  books  by  the  teUer  of  the  branch  of 
the  Bank  of  Scotland  at  Pitlochry.  But,  in  the  first  place,  such  excerpt  is  not 
legal  evidence  ;  and  in  the  next  place,  it  is  open  to  ^reat  suspicion.  It  merely 
shews,  but  does  not  prove,  that  a  sum  was  deposited  m  name  of  the  claimant  on 
the  9th  January  1871,  and  a  portion  thereof  was  put  to  the  bankrupt's  credit 
two  days  thereafter,  and  that  without  any  voucher  obtained  at  the  time.  The 
suspicion  clearly  is,  in  the  absence  of  such  voucher,  that  the  money  from  the 
first  belonged  to  the  bankrupt,  or  may  have  been  paid  him  in  liquidation  of  a 
debt,  or  given  him  as  a  donation.  No  doubt,  in  cases  of  pecuniary  difficulty,  it 
is  near  relations  whose  aid  is  sought,  but  in  that  case  undoubted  legal  evidence 
should  be  got  at  the  time  of  the  advance  of  money  to  constitute  the  debt 
The  oljectio^  to  the  election  of  Mr.  Carphin  is  insuperable,  and  it  is  extraordinary 
how  in  a  matter  so  trivial  such  a  blunder  should  have  been  committed  in  the 
face  of  the  example  set  by  his  competitor  for  the  empty  office.  The  solicitor  for 
Mr.  Lindsay  argued  that  the  Shenff,  because  of  the  omission  which  disqualified 
Mr.  Carphin  from  taking  office,  was  necessarily  obliged  to  declare  his  opponent 
duly  elected,  whatever  was  the  result  of  the  scrutmy  of  votes.  The  Sheriff 
cannot  adopt  this  extreme  view.  The  protest  on  each  side  taken  at  the  meeting, 
and  the  notes  of  objections  thereafter  auly  lodged,  fairly  brought  up  and  com- 
peUed  a  scrutiny.  If  the  argument  was  good,  then,  although  Mr.  Lindsay  had 
not  a  single  good  vote,  yet  because  of  the  lapse  of  his  opponent,  he  would  fall 
to  be  duly  elected  without  one  vote,  and  put  in  office  contrary  to  the  votes  of 
the  creditors. 

^  The  Sheriff  has  minutely  examined  the  authorities  bearing  upon  this  Ques- 
tion, and  he  cannot  find  any  case  exactly  bearins  upon  the  pomt,  but  all  of 
them  tend  in  the  direction  of  a  new  election.  In  the  case  10th  July  1841^ 
Maekenyy  13  Jurist  638,  one  competitor  was  declared  at  the  meeting  to  have  a 
migority  of  votes,  and  had  his  cautioners  named  and  approved  of.  The  other, 
having  a  minori^  of  votes,  omitted  to  name  his  cautioner.  The  successful 
candidate  did  not  lodge  a  note  of  objections  against  the  unsuccessful  candidate, 
but  he  lodged  such  note  against  the  election  of  his  competitor.  The  Sheriff, 
apparently  without  any  scrutiny  of  votes,  held  that  as  the  successful  candidate 
had  lodged  no  note  of  objection  against  his  competitor  there  was  no  competition 
before  him,  and  that  therefore  the  person  in  an  apparent  minority  must  have 
the  office.  On  appeal,  the  Court  found  both  parties  to  be  in  the  wrong,  and 
therefore  ordered  a  new  election. 

^A  similar  decision  was  given  llth  July  1846,  MilUry  18  Jurist  557, 
and  there,  both  parties  being  again  in  the  wrong,  a  new  election  was  ordered. 

**  The  last  case  was  a  very  intricate  one,  and  which  went  up  from  this  Court, 
S9th  January  1848,  Wright,  20  Jurist  172.  There  the  person  with  the  apparent 
majority  was  disqualified  by  a  personal  objection,  whilst  his  competitor  offeree^ 

'  The  state  shewed  only  £30  of  household  furoitare,  subject  to  the  landlord's  claim 
for  rent. 
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as  his  cautioner  a  person  who  was  not  approved  of  by  the  meeting.  Therefore 
the  Court  again  held  that  neither  party  could  take  office,  and  ordered  a  new 
election.  In  all  these  cases  expenses  were  given  to  neither  competitor — a  mle 
which  has  been  followed  in  this  case.  Although  in  all  these  cases  the  Court  of 
Session  ordered  the  meeting  of  creditors,  it  by  no  means  f(^ows  that  the  Sheiiff 
might  not  have  done  so.  The  case  was  before  them  on  appeal,  and  as  the 
Superior  Court  had  and  has  the  power  to  award  sequestration,  and  order  the 
first  meeting,  it  naturally  followed  that  they  shoula  have  the  same  power  to 
order  a  second  meeting  without  the  circumlocutory  proceeding  of  remitting 
to  the  Sheriff  to  do  what  they  themselves  could  as  well  perform.  H.  R" 

Another  petition  was  presented  to  the  Sheriff  in  name  of  the  bankrupt, 
with  the  same  concurring  creditors,  including  the  one  whose  vote  was  rejected. 
The  Sheriff  appointed  a  third  meeting,  at  which  the  candidate  who  had  formerly 
been  foimd  to  oe  in  the  majority  was  without  competition  elected  trustee,  and 
his  nomination  declared  and  confirmed,  as  well  as  that  of  commissioners. 

Act-'MUchelL AU.—WUson. 
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EIGHTS  OF  TRADE  UNIONS  UNDER  THE  TRADE 

UNION  ACT,  1871. 

Trade  unions  are  "  associations  of  workmen  for  mutual  assistance 
in  securing  generally  tbe  most  favourable  conditions  of  labour."  ^ 
They  are  not  possessed  of  any  of  the  privileges  of  corporations,  and 
differ  from  oidineury  partnerships  only  in  so  far  as  the  rules  appli- 
cable to  these  are  modified  by  the  will  of  their  members,  or  in  a 
few  respects  by  the  common  law,  in  order  to  meet  the  requirements 
of  bodies  that  have  a  numerous  and  fluctuating  membership.  A 
trade  union  is  the  creature  of  contract.  Assuming  its  purposes  to 
be  lawful,  its  constitution,  as  ^contained  in  its  rules,  is  like  a  partner- 
ship agreement,  for  breach  whereof  the  remedy  in  England  is 
mostly  in  Chancery.  Members  of  lawful  societies  have  the  same 
rights  to  the  property  of  the  Society  as  other  joint  owners  have  to 
joint  property,  or  as  other  beneficiaries  or  cestui  que  trustent  have 
with  respect  to  the  property  held  in  trust  for  them. 

"  But  although  such  rights  exist  in  law,  it  is  difficult  in  practice 
to  enforce  them.  In  most  unions  the  members  are  being  changed 
perpetually  by  outgoing  and  incoming,  while  no  provision  has  been 
made  for  transmission  of  rights  of  property."^  It  is  evident, 
moreover,  that  in  the  case  of  such  extensive  associations,  the  number 
of  the  individuals  composing  them  makes  it  difficult  for  the  ordinary 
tribunals  to  deal  with  their  civil  rights  satisfactorily.  Until  1871  it 
was  practically  impossible  for  a  trside  society  to  sue  a  member  or  for 
a  member  to  sue  a  society:  a  society  could  maintain  no  action 
against  third  parties;  the  Courts  can  yet  be  called  in  to  adjust 
the  rights  of  members  at  its  dissolution ;  and  each  member  stUl  in- 
curs an  indefinite  liability  for  its  debts.^ 

In  England  there  was  a  technical  difficulty  in  punishing  viola- 
tions of  the  rights  of  property  belonging  to  a  union  by  its  own 

^  Messrs.  T.  Hughes  and  F.  Harrison  in  Final  Beport  of  Trade  Union  Commission, 
1869,  p.  xli. 

•  Sir  Wm.  Erie,  Law  Selatvng  to  Trade  Uniona,  8. 

*  Way  y.  Kay,  Jane  6,  1828,  6  S.  914.  Clark  on  Partnership,  544.  Macmillan 
T.  F,  Oh.,  9th  July  1862,  24  D.  1282.  AUteood  y.  Smdll,  7  B.  &  C.  890.  Bramah 
T.  JRoUrU,  8  Ring.  N.  C.  963.     Todd  y.  Emly,  10  M.  &  W.  505. 
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membeTS  or  officers,  ansing  from  their  being  themselves  joint 
owners.^  In  Scotland  this  difficulty  did  not  and  does  not  exist  in 
the  case  of  any  lawful  union.^ 

The  chief  difficulty,  however,  in  enforcing  the  rights  of  trade 
unions  and  of  their  members  has  arisen  from  the  nature  of  the 
purposes  for  which  they  are  formed-  At  common  law  every  person 
has  a  right  to  perfect  freedom  in  dealing  with  his  own  labour  or  hi9 
own  means  or  capital  according  to  his  will,  and  every  obstruction  to 
the  exercise  of  this  right,  so  as  to  cause  damage  to  him,  is  unlawful, 
even  if  it  be  created  by  means  not  otherwise  unlawful.*  Hence, 
both  in  England  and  in  Scotland,  combinations  by  workmen  for 
the  purpose  of  raising  the  rate  of  wages  were  held  to  be  punishable 
as  crimes  at  common  law.*    We  have  not  now  however  to  consider 

1  Sir  W.  Erie,  I.e.    Remedied  by  81  &  32  Vict.  c.  116. 

«  Hume's  Com.  ii  200,  etc.     Smith  v.  Lothian,  March  21,  1862,  4  Iir.  170. 

«  Sir  W.  Erie,  Law  of  Trade  Unions,  12. 

«  R.  Y.  Midffway,  5  B.  &  Aid.  527.  Cases  in  Hume's  Com.  I  493-497.  In  1755 
the  journeymen  woolcombers  of  Aberdeen  formed  themselves  into  a  society.  "  Though 
their  seeming  view,"  says  the  Reporter  (Lord  Eames),  "was  to  provide  Xor  their 
poor ;  yet  under  that  pretext  several  resolutions  were  made  cramping  trade,  and 
tending  to  make  them  independent  of  their  employers."  A  complaint  by  the  procu- 
rator-^al,  brought  in  the  Bailie  Court  of  Aberdeen,  was  removed  by  advocation  to  the 
Court  of  Session.  It  was  there  held  at  first,  upon  a  consideration  of  the  original  plan 
of  the  society  and  of  the  still  subsisting  rules,  **  that  such  combinations  of  artificers, 
whereby  they  collect  money  for  a  common  box,  inflict  penalties,  impose  oaths,  and 
make  other  bye-laws,  are  oi  a  dangerous  tendencv,  subversive  of  peace  and  order,  and 
against  law,"  and  the  Court  prohibited  the  defenders  from  continuing  to  act  under  the 
combination  or  society  in  future,  or  entering  into  any  new  society."    On  a  reclaiming 

Setition,   the  judgment  was  adhered  to,  so  far  "as  it  finds  the  society  to  be  of 
angerous  tendency,  and  consequently  contra  honos  mores,  but  remitted  to  the  Ijord 
Ordinary  to*hear  parties,  whether  they  might  not  be  permitted,  under  proper  regula- 
tions, to  continue  to  contribute  sums  for  maintaining  their  poor.'* — Procurator- Fiscal 
v.    Woolcombers  in  Aberdeen,  1762,  M.  1961.     In  the  same  year,   another  case  of 
a  similar  kind  occurred,  and  is  also  reported  by  Lord  Kames,  whose  language  shows 
the  feeling  with  which  combinations  of  workmen  were  then  regarded.     The  effect 
of  it  was  that,  in  an  advocation,  the  Court  approved  of  a  judgment  of  the  magis- 
trates of  Edinburgh,  finding  "  that  the  defenders,  and  other  journeymen  tailors  of 
Edinburgh,  are  not  entitled  to  an  hour  of  recess  for  breakfast ;  that  the  wages  of  a 
journeyman  tailor  in  the  said  city  ought  not  to  exceed  one  shilling  per  day ;  and 
that  if  anv  journeyman  tailor  not  retained  or  employed  shall  refuse  to  work  when 
employed  by  a  master  on  the  foresaid  terms,  unless  for  some  sufficient  cause  to  be 
allowed  by  the  magistrates,  the  offender  shall  upon  conviction  be  punished  in  terms 
of  law."    This  apparently  arbitrary  proceeding  was  justified  on  the  ground  that 
"  arts  and  manufactures,  which  are  Tvecessary  to  the  wellbeing  of  society,  must  be  sub- 
jected to  rules,  otherwise  it  may  be  in  the  power  of  a  few  individuals  to  do  much 
mischief.     If  the  bakers  should  refuse  to  make  bread,  or  the  brewers  to  make  ale,  or 
the  colliers  to  provide  coals,  without  being  subjected  to  any  control,  they  would  bo 
masters  of  the  lives  of  the  inhabitants.    To  remedy  such  an  evil  there  must  be  a 
power  placed  somewhere  ;  and  accordingly  this  power  has  long  been  exercised  by 
magistrates  of  burghs  and  justices  of  peace,  under  review  of  the  sovereign  court. 
The  tailors  by  forbearing  to  work  cannot  do  the  mischief  so  suddenly  ;  but  people 
must  be  clad,  and  if  there  be  no  remedy  against  the  obstinacy  of  the  tailors,  they 
may  compel  people  to  submit  to  the  most  exorbitant  terms. "    With  regard  to  the 
propriety  of  the  regulations,   it  was  observed  that  the  power  to  fix  wages  was 
admitted ;  and  "  it  is  of  no  purpose  to  fix  wages  lyi^ho^t  also  fixing  the  number  of 
working  hours  ;  and  it  is  to  no  purpose  to  fix  either  if  the  defen<lers  have  the 
privilege  to  work  or  not  at  their  pleasure." — Tailors  of  Edinburgh  v.  TJveir  Journey- 
men,  1762,  M.  7862.     See  also  Corporation  of  Master  Shoemakers  in  Editihurgh  v. 
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the  character  and  position  of  trade  unions  and  their  members 
before  the  criminal  law,  except  so  far  as  we  shall  afterwards  have 
to  notice  how  the  frauds  of  office-bearers  and  others  may  be 
punished. 

There  is  a  general  rule  in  the  law  of  England,  that  "  all  restraints 
of  trade,  which  the  law  so  much  favours,  if  nothing  more  appear, 
are  bad"  and  illegal,  and  therefore  cannot  be  enforced  by  any  court 
of  law  or  equity.^    This  rule  also  obtains  in  the  law  of  Scotland-* 

The  Law  before  1871. 

The  applications  of  this  common  law  doctrine  to  contracts  tending 
to  restrain  the  freedom  of  trade  in  respect  to  labour  have  not  been 
numerous,  for  from  ad  early  date  statutes  were  passed  for  the  purpose 
of  regulating  the  rate  of  wages,  and  preventing  combinations  for  the 
purpose  of  raising  it.  In  the  case  of  Hilton  v.  Eckersley^  however, 
which  occurred  after  the  repeal  of  the  combination  laws,  the 
common  law  doctrine  was  fully  discussed,  and  it  was  held  that  a 
Ixjud  into  which  eighteen  master  manufacturers*  had  entered  to 
carry  on  or  cease  to  carry  on  business  according  to  the  resolutions 
of  the  majority  was  illegal  and  void-  It  was  said,  "  The  bond  is 
framed  to  enforce  a  contract  by  which  the  obligors  agree  to  carry 
on  their  trade  not  freely,  as  they  ought  to  do,  but  in  conformity  to 
the  will  of  others ;  and  this  not  being  for  a  good  consideration  is 
contrary  to  public  policy.  If  a  bond  of  this  sort  between  masters 
is  capable  of  being  enforced  at  law,  an  agreement  to  the  same 
effect  amongst  workmen  must  be  equally  legal  and  enforce- 
able, and  so  we  should  be  giving  legal  effect  to  combinations 
of  workmen  for  the  purpose  of  raising  wages,  and  make  their  strikes 
capable  of  being  enforced  at  law.  The  Legislature  have  been  content 
to  make  such  strikes  not  punishable,  and  certainly  never  con- 
templated them  as  being  the  subject  of  enforcement  by  a  suit  at 
law."* 

Prior  to  1824  all  concerted  proceedings  on  the  part  of  workmen 
for  the  purpose  of  raising  the  rate  of  wages  were  punishable  both 
at  common  law  and  under  the  "  Combination  Acts,"  which  had 
been  passed  both  in  England  and  Scotland ;  and  an  association  for 
raising  funds  to  support  men  engaged  in  a  strike,  or  for  any  of  the 
ordinary  purposes  of  a  Trade  Union,  was  an  unlawful  association, 

the  unlawfulness  of  which  inhered  in  the  very  purpose  of  its  forma- 

* 

Marshall  and  others,  1799,  M.  9673;  Hutchison's  Justice  of  Peace,  ii.  179  ;  Scott  v. 
Smith,  1796,  M.  7625  ;  1798,  4  Pat.  Ap.  17  (Combinatioa  of  postmasters  to  raise 
the  rate  of  hires). 

»  Per  WUles,  C.  J.,  in  Master  of  Gunmakers  v.  Fell,  Willes,  388.     Mitchfl  v. 
lUynoMs,  1  P.  W.  181,  and  1  Smith's  L.  C.  356,  seqq. 

*  Stalker  v.  Carmichael,  1735,  M.  9455.      fVatson  v.  Neuffert,  July  14,  1863,  1 
Macph.  1110.     Bell's  Princ.  §  40. 

*  6  E.  and  B.  47,  66  :  24  L.  J.,  Q.  B.  359. 

*  See  Corporation  of  Must rr  S/uwmakrrs,  supra. 

'  Baron  Alderson  in  delivering  the  judgment  of  the  Court. 
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tion.  It  was  therefore  not  entitled  to  anyprotection whatever  firom  the 
law.  In  that  year  the  Act  5  Geo.  IV.  c.  95  exempted  from  pnnifih- 
meut  the  parties  to  any  such  combination  not  attended  with  vio- 
lence. But  this  Act  was  repealed  in  the  following  year  by  6  Geo.  IV. 
c.  129,  which  was  intended  to  have  a  more  limited  operation  in  regard 
to  the  liberties  of  Trade  Unions.  It  exempted  from  punishment  per- 
sons meeting  together  for  consulting  upon  and  determining  the  rate 
of  wages  which  the  persons  present  at  the  meeting  or  any  of  them 
should  demand  for  their  work,  or  the  hours  during  which  they 
should  work;  and  persons  entering  into  any  verbal  or  written 
agreement  among  themselves  for  the  purpose  of  fixing  the  rate  of 
wages  or  prices  which  they  or  any  of  them  should  require  or  de- 
mand for  their  work,  or  the  time  for  which  they  should  work.  For 
these  purposes  Trade  Unions  could  thereafter  exist  and  collect 
funds  by  voluntary  contributions  with  impunity.  Trade  Unions 
or  societies  whose  purposes  and  practice  did  not  exceed  the  limits 
specified  by  the  Act  ceased  to  be  criminal;  and  it  may  be  said 
perhaps  that  they  also  became  entitled  to  the  protection  of  the 
criminal  law  against  persons  defrauding  them  or  withholding  their 
funds,  provided  they  could  overcome  the  technical  difficulties  in 
the  way  of  their  prosecuting  such  persons.^  This  latter  point  how- 
ever was  never  clearly  decided,  and  indeed,  as  we  shall  see,  the  law 
was  generally  understood  to  be  to  the  opposite  effect. 

But  the  case  of  Hilton  v.  Eckersley  shows  that  this  Act  did  not 
remove  the  illegality  (in  a  different  sense)  of  such  societies  arising 
from  their  rules  being  "  in  restraint  of  trade."  The  members  of 
Trade  Unions  ceased  to  be  liable  to  penal  consequences,  except  for 
the  violence,  intimidation,  and  threats  and  other  criminal  acts 
described  in  the  third  section  of  the  Act ;  but  they  obtained  no 
relief  from  the  civil  illegality  supposed  to  depend  on  grounds  of 
public  policy. 

Notwithstanding  the  dissent  of  Mr.  Justice,  afterwards  Lord 
Chief-Justice  Erie,  in  Hilton  v.  Eckersley,  and  the  disapprobation 
of  respected  legal  authorities,  such  as  Mr.  John  WilKam  Smith,* 
that  principle  received  a  new  application  in  Hornby  v.  Close.^  There 
a  branch  of  the  United  Order  of  Boilermakers  and  Iron  Ship- 
builders had  deposited  its  rules  with  the  Eegistrar  of  Friendly 
Societies  pursuant  to  the  44th  section  of  the  Friendly  Societies* 
Act,  18  &  19  Vict.  c.  63.  That  section  gives  to  societies  estab- 
lished "  for  any  purpose  which  is  not  illegal,"  upon  so  depositing  a 
copy  of  their  rules,  certain  of  the  privileges  thereinbefore  given  to 
Friendly  Societies,  and  among  others  that  of  proceeding  in  a  sum- 
mary way  before  Justices  against  officers  or  other  persons  with- 
holding or  misapplying  their  funds,  books,  or  effects.    The  rules 

*  Beg.  V.  Dodd,  18  L.  J.,  N.  S.  89 ;  Beg.  v.  Stainer,  L.  R.,  1  C.  C.  280,  3Q  L.  J., 
Mag.  Cik  64. 

*  Smith's  Leading  Cases,  I.  850. 

s  10  Cox  C.  C.  398 ;  86  L.  J.,  Mag.  Ca.  43  ;  L.  H.  4  Q.  B.  602. 
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of  the  Society  contained  provisions  for  benefits  to  its  members  of 
the  kind  usual  in  Friendly  Societies,  but  there  were  also  rules 
prohibiting  piece-work,  for  giving  aid  to  members  losing  their 
employment  through  trade  disputes  after  being  sanctioned  by  the 
executive  of  the  society,  and  for  other  trade  purposes.  It  was 
held  that,  "  although  those  who  become  parties  to  these  arrange- 
ments may  not  be  criminally  responsible,  and  may  obey  any  such 
rules  and  regulations  which  they  think  fit  to  impose  upon  them- 
selves ;  yet  these  rules  being  in  restraint  of  trade  are  by  the  law 
of  the  land  illegal,  and  cannot  be  enforced.  The  Society  is  not 
established  for  a  friendly  object  within  the  meaning  of  the  Act,  and 
it  cannot  be  said  to  be  established  for  a  purpose  which  is  not  illegal 
so  as  to  bring  it  within  the  terms  of  section  44"  ^ 

A  similar  question  arose  under  the  44th  section  of  the  Friendly 
Societies'  Act  with  regard  to  the  Amalgamated  Society  of  Carpenters 
and  Joiners ;  ^  and  the  Court  of  Queen's  Bench  was  equally  divided 
in  opinion  as  to  the  effect  of  the  Society's  rules.  The  Lord  Chief- 
Justice  (Cockburn)  and  Mr.  Justice  Mellor  agreed  in  holding  that 
the  Society,  "  though  in  the  main  a  Friendly  Society,  was,  with 
reference  to  some  of  its  objects,  practically  a  Trade  Union,"  and 
that  it  therefore  came  within  the  principle  of  the  decision  in  Hornby 
v.  Close.  The  rules  on  which  this  opinion  were  founded  appeared 
to  these  learned  Judges,  in  the  light  of  certain  evidence  which  had 
been  given,  to  make  the  funds  of  the  society  available  for  the  sup- 
port of  strikes :  a  purpose,  the  illegality  of  which,  in  the  sense  of  the 
44th  section  of  the  Friendly  Societies*  Act,  they  held  to  be  settled 
by  Horvby  v.  Clo^.  On  the  other  hand  it  was  held  by  Hannen  and 
Hayes,  JJ.,  that  there  was  not  evidence  to  show  that  the  funds  of 
the  society  had  been  applied  for  illegal  purposes,  unless  indeed  it 
was  to  be  held  that  every  strike  is  illegal ;  and  Mr.  Justice  Hannen 
was  clearly  of  opinion  that  strikes  are  "  not  necessarily  illegal"  • 

^  Per  Cockburn,  C.  J. 

"  Farrar  v.  Close,  L.  R.  4  Q.  B.  602 ;  38  L.  J.,  M.  C.  132. 

'  "  A  strike  is  properly  defined  as  a  '  simultaneous  cessation  of  work  on  the  port  of 
the  workmen,'  and  its  legality  or  illegality  must  depend  on  the  means  by  which  it  is 
enforced,  and  on  its  objects.  It  may  be  criminal,  as  if  it  be  part  of  a  combination 
for  the  purpose  of  injuring  or  molesting  either  masters  or  men  ;  or  it  may  be  simply 
illegal,  as  if  it  be  the  result  of  an  agreement  depriving  those  engaged  in  it  of  their 
liberty  of  action,  similar  to  that  by  which  the  employers  bound  uiemselves  in  the 
case  of  HiUon  t.  Eckersley;  or  it  may  be  perfectly  innocent,  as  if  it  be  the  result 
of  the  voluntary  combination  of  the  men  K>r  the  purpose  only  of  benefiting  them- 
selves by  raising  their  wages,  or  for  the  purpose  of  compelling  the  fulfilment  of  au 
engagement  entered  into  between  employers  and  employed,  or  anv  other  lawful  pur- 
pose. On  this  point,  I  would  refer  to  the  recent  memorandum  or  Sir  W.  Erie  on  the 
taw  relating  to  Trade  Unions,  a  work  which  it  would  be  unbecoming  in  me  to  praise  ; 
but  which  appears  to  me  to  contain  a  oomplete  exposition  of  the  principles  of  law 
applicable  to  this  subject.  That  learned  writer  savs  (p.  23),  '  As  to  combinations, 
each  person  has  a  riffht  to  choose  whether  he  will  labour  or  not,  and  also  to  choose 
the  terms  on  which  ne  wiH  consent  to  labour,  if  labour  be  his  choice.  The  power  of 
choice  in  rsspect  of  labour  and  the  terms  which  one  person  may  exercise  and  declare 
singly,  many  after  consultation  may  exercise  jointly,  and  they  may  make  a  simultan- 
eous declaration  of  their  choice,  and  may  lawfully  act  thereon  for  the  immediate 
purpose  of  obtaaxiing  the  required  terms ;  but  they  cannot  create  any  mutual  obliga- 
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Mr.  Justice  Hayes  substantially  agrees,  and  says  very  succinctly : 
"  No  doubt  the  trade  of  an  employer  is  restrained  when  workmen  de- 
cline to  take  the  wages  which  he  is  willing  to  give ;  but  it  must  be 
remembered  that  the  men  are  traders  as  well  as  the  employers,  and 
it  would  be  an  odd  way  of  promoting  freedom  of  trade  to  hold  it 
an  illegal  purpose  on  their  part  to  endeavour  out  of  their  own  sav- 
ings to  put  themselves  in  a  better  position  to  get  what  they  think 
a  fair  price  for  their  labour." 

These  two  cases  established  the  futility  of  the  attempt  to  obtain 
the  summary  remedies  of  the  Friendly  Societies'  Act  for  societies 
whose  main  objects  were  those  of  Trade  Unions,  at  least  when  such 
purposes  were  disclosed  in  their  rules.^  Their  effect  however  was 
popularly  supposed  to  be  still  more  extensive,  and  to  deprive  such 
societies  of  all  protection  to  their  property  from  the  criminal  law. 
The  judgment  on  Harriby  v.  Close  certainly  does  not  say  so.  It  only 
amounts  to  this,  that  certain  of  the  rules  were  illegal  in  the  sense 
that  they  could  not  be  enforced  in  any  Court  of  law.     It  was  not 

tion  having  the  legal  effect  of  binding  each  other  not  to  work  or  not  to  employ  un- 
less upon  terms  allowed  by  the  combination.'  The  foregoing  passage  clearly  defines 
the  dividing  line  between  what  is  legal  and  what  is  illegal ;  and  the  evidence  in  this 
case  shows  only  that  the  society  permits  its  members  to  draw  upon  the  funds  to  which 
they  have  contributed  in  the  event  of  their  being  out  of  work  for  some  purpose  not 
shown  to  be  iUegal,  and  which  the  society  considers  meritorious,  while  there  is  a  total 
absence  from  the  rules  and  practice  of  the  society  of  anything  tending  to  impose  an 
obligation  or  coercion  on  its  members. " 

The  learned  Judge  said  further :  "By  the  expression  that  a  thing  is  '  contrary  to 
public  policy,'  I  understand  that  it  is  meant  that  it  1b  opposed  to  the  welfare  of  the 
community  at  large.  I  can  see  that  the  maintenance  of  strikes  may  be  against  the 
interest  of  employers,  because  they  may  be  thereby  forced  to  yield  at  their  own  ex- 
pense a  larger  share  of  profits  or  other  advantage  to  the  employed ;  but  I  have  no 
means  of  judicially  determining  that  this  is  contrary  to  the  interests  of  the  whole 
community,  and  I  think  that  in  deciding  that  it  is,  and  therefore  that  any  act  done 
in  its  furtherance  is  illegal,  we  should  be  basing  our  judgment  not  on  recognized 
legal  principles,  but  on  the  opinions  of  one  of  the  contendbig  schools  of  political 
economists.  The  cases  which  were  referred  to  in  argument  do  not  appear  to  me  to 
apply  to  the  present  case.  In  Hilton  v.  JEckerslq/  it  was  held  that  employers 
could  not  legally  bind  themselves  to  carry  on  business  as  a  majority  of  their  body 
should  direct.  In  Hornby  v.  Close,  on  the  other  hand,  it  was  held  that  the  men 
could  not  legally  bind  themselves  not  to  seek  work  at  a  shop  where  disputes  con- 
nected with  the  trade  had  arisen,  or  not  to  encourage  or  to  instruct  a  labourer  con- 
■  trary  to  the  rules  of  the  society,  or  not  to  use  their  influence  to  procure  employment 
for  a  non-member ;  and  that  a  society  whose  rules  were  designed  to  enforce  such 
engagemente  was  established  for  an  illegal  purpose.  In  this  case  no  obligations  in 
restraint  of  trade  are  imposed  by  the  rules,  and,  for  the  reasons  I  have  given,  I  think 
that  there  is  no  evidence  that  the  rules  are  applied  in  restraint  of  trade.  *' 

This  confirms  Mr.  Smith's  remark  (L.C.  I.  360)  upon  HilUmv.  JEckersley,  that  it 
avows  the  doctrine  **  that  a  contract  must  be  void  as  contrary  to  pubUc  policy,  although 
not  violating  any  rule  of  law  .  .  .  The  law  upon  this  subject  is,  it  must  be  confessed, 
in  an  unsatisfactory  state,  and  there  seems  but  too  much  ground  to  fear  that,  unless 
checked  by  a  firm  determination  to  uphold  men's  acts  when  not  in  violation  of  some 
known  rule  of  law,  and  to  treat  decided  cases  having  a  contrary  tendency  as  excep- 
tional, it  may  degenerate  into  the  mere  private  discretion  of  the  majority  of  the 
Court  as  to  a  subject  of  all  others  most  open  to  difference  of  opinion,  and  most  liable 
to  be  affected  by  changing  circumstances. 

^  It  is  an  opinion  countenanced  by  Sir  W.  Erie  (pp.  6,  79),  that  if  societies  were 
to  remove  the  illegality  which  is  apparent  on  their  rules,  they  might,  under  the  de- 
cision in  Farrar  v.  Close,  stiU  have  obtained  the  benefit  of  the  44th  section  of  the 
Friendly  Societies*  Act.    But  that  case  does  not  clearly  hear  out  that  conclusion. 
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said  that  other  rules  might  not  be  enforced  ;  still  less  that  the  pro- 
perty belonging  to  the  Society  might  be  stolen  or  embezzled  with- 
out risk  of  punishment  by  the  ordinary  procedure  of  the  criminal 
law ;  but  only  that  the  rules  disclosed  such  purposes  in  restraint  of 
trade  as  to  bring  the  society  within  the  category  of  those  established 
for  an  illegal  purpose  in  the  sense  of  the  Friendly  Societies'  Act. 
It  certainly  does  not  afl&rm  what  the  popular  opinion  supposed 
it  to  do.  Whether  that  opinion  as  to  the  law  was  in  itself  correct 
or  not  has  been  doubted,  and  neither  Sir  WiUiam  Erie  nor  the  judg- 
ment in  the  case  about  to  be  mentioned  solves  the  doubt,  which 
however  has  since  been  removed  by  Statute. 

By  the  temporary  Act  32  &  33  Vict.  c.  61  it  was  enacted,  that 
associations  having  rules,  agreements,  or  practices  as  to  the  terms 
on  which  their  menjbers  would  consent  to  employ  or  be  employed, 
should  not  be  deemed  for  the  purposes  of  the  24th  section  of  the 
Friendly  Societies'  Act,  1855,  for  the  pimishment  of  frauds  and 
impositions,  to  be  illegal  or  not  to  be  friendly  societies  within  the 
meaning  of  the  44th  section  of  the  Act,  by  reason  only  that  any  of 
their  rules,  agreements,  or  practices  might  operate  in  restraint  of 
trade,  or  that  they  were  partly  for  objects  other  than  those  of  the 
Friendly  Societies'  Acts. 

The  case  of  Beg.  v.  Stainer  ^  occurred  after  its  enactment,  and 
before  its  repeal  by  the  Trade  Union  Act,  1871.  It  was  there  held 
that  a  society  (not  enrolled  and  not  having  its  rules  deposited  under 
the  Friendly  Societies'  Act),  certain  of  whose  rules  were  in  restraint 
of  trade,  and  therefore  void,  was  not  an  illegal  society  in  the  sense 
that  it  was  disabled  from  prosecuting  a  servant  for  embezzlement. 
The  Court  upon  a  case  stated  from  Quarter  Sessions,  held,  1.  That 
while  the  particular  rules  being  in  restraint  of  trade  were  void  in 
conformity  with  Farrar  v.  Close  and  Hilton  v.  Fckersley,  it  did  not 
follow  that  the  society  was  formed  for  criminal  purposes.  "  The 
main  purposes  of  a  society  must  be  criminal  before  the  question  of 
6riminaUty  could  arise."  2.  That  although  32  &  33  Vict.  c.  61 
had  reference  only  to  societies  registered  or  depositing  their  rules 
under  the  Friendly  Societies'  Acts,  it  amounted  to  a  clear  declara- 
tion by  the  Legislature  that  such  a  society  as  this,  i,e.  an  ordinary 
Trade  Union,  should  have  no  defect  in  its  title  to  property,  for  that 
it  would  be  preposterous  that  it  should  be  able  to  prosecute  before 
Justices,  and  yet  not  be  able  to  indict  at  the  assizes.^ 

The  Law  since  29th  July  1871. 

By  "  The  Trade  Union  Act,  1871,"  the  bodies  to  which  the  Act 
applies  are  defined  thus :  "  The  term  Trade  Union  means  such  com- 
bination, whether  temporary  or  permanent,  for  regulating  the 
relations  between  workmen  and  masters,  or  between  workmen  and 

»  (1870)  89  L.  J.,  Q.  B.  64,  L.  R.  1  C.  C.  280.    See  Seg.  r.  Dodd,  18  L.  T., 
N.S.  89. 
>  Per  Cockbum,  C.J. 
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workmen,  or  between  masters  and  masters,  or  for  imposing  restric- 
tive conditions  on  the  conduct  of  any  trade  or  business,  as  would,  if 
this  Act  had  not  passed,  have  been  deemed  to  have  been  an  un- 
lawful combination  by  reason  of  some  one  or  more  of  its  purposes 
being  in  restraint  of  trade"  (sec.  23).  And  this  definition  must 
be  read  in  connection  with  the  3rd  and  4th  sections,  the  enacting 
clauses  earliest  in  order,  which  declare — 

"  2.  The  purposes  of  any  Trade  Union  shall  not,  by  re&son  merely 
that  they  are  in  restraint  of  trade,  be  imlawful,  so  as  to  render  any 
member  of  such  trade  union  liable  to  criminal  prosecution  for  con- 
spiracy or  otherwise. 

"  3.  The  purposes  of  any  Trade  Union  shall  not,  by  reason  merely 
that  they  are  in  restraint  of  trade,  be  unlawful  so  as  to  render  void 
or  voidable  any  agreement  or  trust." 

At  first  sight  it  seems  very  awkward  to  define  a  Trade  Union  by 
a  quality  which  it  has  ceased  to  possess  by  virtue  of  the  two 
enacting  clauses  in  the  same  Act.  But  the  reason  for  doing  so  seems 
to  be,  that  this  Act  is  intended  to  be  supplementaiy  to  the  Friendly 
Societies'  Acts ;  and  that  it  seeks  to  give  a  definition  of  the  term 
trade  imion  which  shall  clearly  avoid  placing  any  trade  society 
beyond  the  scope  of  these  Acts  if  it  would  otherwise  have  come 
within  them.  Such  a  definition  is  quite  in  harmony  with  the 
patchwork  method  of  ordinary  British  legislation;  but  in  the 
present  case  it  may  be  supposed  also  to  mark,  in  common  with 
other  provisions  in  the  Act,  the  temporary  and  transitional  character 
of  the  Act  in  which  it  occurs.  Trade  Unions  are  not  yet  admitted 
to  equal  privileges  with  other  societies  which  have  some  of  the  same 
purposes,  are  composed  to  a  great  extent  of  the  same  classes  of  the 
people,  and  differ  only  in  not  being  directed  to  "  protective"  trade 
purposes.  Nothing  could  more  clearly  show  the  tendency  of  the 
law  to  remove  the  distinction  founded  on  this  kind  of  purposes, 
than  to  formulate  the  definition  in  question,  not  according  to  the 
objects  of  the  society,  but  according  to  the  illegality  formerly  attach- 
ing to  those  objects.  It  is  to  say  in  efiTect:  Trade  societies  had  better 
be  registered  under  the  Friendly  Societies'  Acts.  Let  them  be  so 
wherever  they  can ;  but  where  they  can't,  we  shall  enable  them,  till 
we  think  better  of  it,  to  get  themselves  registered  and  protected 
by  the  law  under  a  different  name,  and  with  inferior  privileges. 

Section  2,  unlike  the  other  parts  of  this  Act,  deals  with  the 
criminal  law  relating  to  Trade  Unions.  In  treating  of  the  former 
law  as  to  the  civil  disabilities  of  Trade  Unions,  we  used  the  word 
unlawful  in  a  sense  nearly  equivalent  to  "  not  enforceable  by  the 
tribunals."  In  this  clause  it  means  "punishable  by  the  law." 
In  the  one  case  it  is  applied  to  a  purpose  or  an  agreement 
which  the  law  cannot  recognise,  and  which  it  will  not  aid  the 
parties  interested  in  effecting.  In  the  other  case  it  is  applied  to  an 
act,  or  to  the  carrying  out  of  a  purpose,  which  the  law  regards 
as  penal    The  Statute  law  by  which  the  ordinary  purposes  and 
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practices  of  Trade  Unions  were  made  criminal,  was  repealed  or 
rather  amended  and  modified  by  the  Act  34  &  35  Vict.  c.  32, 
originally  intended  to  be  part  of  the  Act  which  we  are  con- 
sidering. But  this  clause  removes  any  criminal  illegality  which 
m^ht  have  attached  to  these  purposes  in  virtue  of  the  common 
law  right  to  freedom  in  trade.  It  was  very  far  from  clear  how  far 
and  to  what  purposes  of  Trade  Unions  this  criminality  extended ; 
but  as  it  is  now  removed  it  is  unnecessary  to  discuss  the  question.^ 

Under  section  3,  it  is  now  competent  for  a  trade  society  to  avow 
in  its  rules  its  intention  to  regulate  the  relations  between  its  mem- 
bers and  their  employers  and  fellow-workmen,  or  for  a  society  of  em- 
ployers to  aim  at  similar  ends,  without  incurring  the  risk  of  any 
general  disability  in  consequence  of  these  purposes  being  for  the 
"restraint  of  trade."  This  enfranchising  clause,  however,  is  clogged 
with  some  restrictions  which  make  it  doubtful  what  rights  a  Trade 
Union  now  has  beyond  those  expressly  conferred  by  the  Act 

The  4th  and  5th  sections  are  carefully  framed  for  the  purpose  of 
perpetuating  the  disabilities  of  Trade  Unions  at  common  law, 
and  of  leaving  them  where  they  were,  except  so  far  as  certain 
special  rights  and  powers  are  given  to  them  by  their  registration 
under  this  Act  Nothing  in  the  Act  is  to  enable  any  Trade  Union 
to  enforce  or  recover  damages  for  breach  of  (1)  an  agreement  be- 
tween its  members  as  to  the  conditions  on  which  they  shall  or 
shall  not  sell  their  goods,  transact  business,  employ  or  be  employed ; 
(2)  an  agreement  for  the  payment  of  a  subscription  or  penalty  to  a 
trade  union ;  (3)  an  agreement  for  the  application  of  the  funds  (a)  to 
provide  benefits  to  .members,  or  (6)  to  furnish  contributions  to  non- 
members  in  consideration  of  their  acting  in  conformity  with  the 
rules  or  resolutions  of  such  Trade  Union,  or  (c)  to  discharge  a  fine 
imposed  by  any  Court  of  Justice ;  (4)  an  agreement  between  one 
trade  union  and  another ;  or  (5)  any  bond  to  secure  the  performance 
of  any  of  the  before-mentioned  agreements  (sec.  4).  But  nothing 
in  the  section  is  to  constitute  any  of  the  above-mentioned  agree- 
ments imlawful  (ib.). 

It  thus  appears  that  the  Act  leaves  Trade  Unions  subject  to  the 
rules  of  the  common  law,  whatever  they  may  be,  with  regard  to  all 
the  matters  mentioned  in  the  4th  section.  Hence  (1),  the  autho- 
rities already  cited  seem  to  show  that  every,  or  almost  every  agree- 
ment falling  under  the  first  head  of  this  section  remains  incapable  of 
being  enforced,  as  being  in  restraint  of  trade.  (2)  The  opinions  of 
the  Court  in  B.  v.  Siainer  (dt.)  indicate  a  leaning  to  the  view  that 
illegality  vitiates  only  the  illegal  rule  or  rules,  and  that  those  whose 
purpose  is  separable  from  the  tainted  rules  are  valid  and  enforceable. 
We  shall  afterwards  see  that,  while  rules  of  the  description  specified 
in  the  previous  clause  are  invalid,  efifect  will  probably  be  given  to  a 
claim  for  a  subscription  in  respect  of  an  insurance  or  sick  benefit,  if 

^  See  HUUm  y.  EckersUy;  Hornby  r.  CIoh;  B.  y.  SlaineTf  etc.,  ciU,;  also  Wahhy 
T.  AnUy^  80  L.  J.,  Mag.  Ca.  121;  Sir  W.  £rle,  Tradt  Uniofu,  81. 
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the  insurance  or  benefit  fund  be  distinct  from  the  fund  for  trade  pur- 
poses. The  trustees  of  a  registered  society  are  by  section  9  enabled 
to  bring  or  defend  actions  relating  to  "the  property,  right,  or  claim  to 
property  of  the  Trade  Union ;"  and  although  nothing  in  the  Act  is  to 
enable  any  Court  to  entertain  any  legal  proceeding  for  the  recovery 
of  such  subscription,  yet  it  appears  absurd  to  recognise  Trade  Unions, 
to  give  them  a  status  and  powers  to  hold  property  and  vindicate 
their  claims  to  property,  while  their  most  important  source  of 
income,  and  one  not  directly  tainted  by  the  illegal  purpose  of 
restraining  trade,  is  still  deprived  of  legal  protection.  It  seldom  or 
never  occurs,  however,  that  a  Friendly  Society  finds  it  expedient 
to  sue  for  recovery  of  subscriptions ;  and  this  question  may  possibly 
never  arise. 

(3)  It  is  a  more  important  point  whether  an  agreement  by  a 
society  to  provide  benefits  for  its  members  (sec.  4,  subs.  3a),  may 
be  enforced  or  found  a  suit  for  damages.  The  observations  just 
made  apply  a  fortiori  to  this  case.  And  indeed  it  would  be  a  very 
hard  law  which  should  prevent  a  member  who  had  for  many  years 
paid  into  a  superannuation  or  death  fund  in  connection  with  a 
Trade  Union  from  vindicating  his  right  to  the  payments  which  his 
contributions  had  purchased.  Of  course  his  remedy,  if  he  has  one, 
will  be  by  proceeding  against  the  trustees  of  the  society  as  for  an 
ordinary  debt,  and  there  is  no  summary  remedy  under  the  Friendly 
Societies'  Acts  or  otherwise  of  which  he  can  avail  himself. 
This  shows  a  certain  advantage  in  keeping  the  insurance  funds  of 
Trade  Unions  separate,  and  in  retaining  the  registration  of  separate 
friendly  societies  in  connection  with  particular  trades  where  that 
can  be  done.  But  care  must  be  taken  that  these  friendly  societies 
are  perfectly  distinct  as  regards  funds,  ofiicials  and  rules  from  the 
Trade  Unions  belonging  to  the  same  trades. 

An  agreement  to  furnish  contributions  to  non-members  as  an  in- 
ducement to  comply  with  the  resolutions  of  the  Union  will  be  illegal 
if  these  resolutions  tend  to  restrain  trade ;  and  the  looseness  of  this 
doctrine  creates  many  doubtful  questions.  Would  it  be  illegal  for  a 
society  to  agree  to  pay  a  man's  expenses  to  a  distant  place,  where 
there  was  a  demand  for  workmen  of  his  kind,  in  order  that  he  might 
not  increase  the  pressure  on  the  labour  market  of  a  place  where 
hands  were  already  numerous  ?  An  agreement  to  discharge  any  fine 
imposed  by  a  sentence  of  a  Court  of  Justice  would  of  course  be  in- 
valid. But  it  is  another  question  whether  a  Trade  Union  might  not 
become  liable  by  virtue  of  a  rule  to  that  efiFect,  or  a  special  agree- 
ment, to  indemnify  a  member  for  legal  expenses  incurred  in  a  litiga- 
tion in  a  civil  or  a  criminal  court.  In  England  such  a  contract  will 
be  ruled  by  the  law  as  to  champerty  and  maintenance,  in  which 
some  fine  distinctions  are  found.^ 

(4)  The  fourth  head  of  this  section  makes  it  impossible  to  obtain 
specific  implement  of  all  or  almost  all  agreements  for  trade  pur- 

1  WiUiamaon  y.  EenUy,  6  Biog.  299.    FtTidon  r.  Parker,  11  M.  and  W.  976. 
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poses  between  Trade  Unions,  or  to  recover  damages  for  the  breach 
of  such  agreements,  which  would  be  held  to  be  in  restraint  of  trade. 
It  also  leaves  the  previous  law  to  determine  whether  agreements 
for  friendly  purposes  between  different  Trade  Unions  are  enforce- 
able. Thus,  where  a  Trade  Union  has  various  branches,  questions 
may  arise  as  to  the  disposal  of  funds  belonging  to  the  central  board  or 
to  a  particular  branch  or  lodge,  which  are  aU  separate  Trade  Unions 
uhder  this  Act  in  respect  of  their  trustees  and  funds  (see  sees.  6  and  7, 
and  below).  It  is  diflBcult  to  forecast  decisions  which  will  depend 
on  the  terms  of  the  rules  and  the  nature  of  the  claim  in  each  case ; 
but  it  is  not  perhaps  too  hazardous  a  conjecture  that  the  principle 
of  the  divisibility  of  a  society's  purposes  already  noticed,  will  be 
applied  wherever  it  fairly  can  be,  so  as  to  give  validity  to  agree- 
ments of  this  kind.  The  main  intention  of  the  Legislature  in  this 
clause  seems  to  be  to  leave  the  former  law  to  operate  wherever  two 
or  more  unions  form  an  alliance  for  the  restraint  of  trade. 

The  fifth  class  of  agreements  which  are  excepted  from  the  opera 
tion  of  the  Act,  and  left  upon  the  former  law,  are  "  bonds  to  secure 
the  performance  of  any  of  the  above-mentioned  agreements."  This 
saves  the  doctrine  of  Fisher  v.  Bridges}  There  a  piece  of  land  was 
bought  for  the  purpose  of  being  sold  by  lottery,  contrary  to  the  Statute, 
and  part  of  the  price  being  unpaid,  it  was,  after  the  agreement  to 
sell,  and  in  pursuance  of  it,  secured  by  a  deed  in  favour  of  Qie  plaintiff. 
The  Court  of  Exchequer  Chamber  held  that  the  covenant  was  given 
for  payment  of  the  purchase-money,  that  it  sprung  from  and  was 
a  creature  of  the  illegal  agreement,  and  that,  "  as  the  law  would 
not  enforce  the  original  contract,  so  neither  would  it  allow  the  par- 
ties to  enforce  a  security  for  the  purchase-money,  which,  by  the 
original  bargain,  was  tainted  with  illegality."^ 

The  Friendly  Societies'  Act,  1855,  and  subsequent  amending  Acts, 
the  Industrial  and  Provident  Societies'  Acts,  and  the  Companies' 
Acts,  1862  and  1867,  are  expressly  declared  not  to  apply  to  Trade 
Unions,  the  registration  of  Trade  Unions  under  any  of  these  Acts  is 
void)  and  the  deposit  of  the  rules  of  any  Trade  Union  under  the 
Friendly  Societies'  Acts  before  the  passing  of  this  Act  ceases  to  be 
of  any  effect  (sec.  5). 

Some  societies  that  are  really  Trade  Unions  have  been  registered 
under  the  Friendly  Societies*  Act  as  if  they  were  proper  friendly 
societies.  This  has  been  effected  by  excluding  from  the  registered 
rules  all  regulations  as  to  trade  purposes.  In  some  cases,  in  Scot- 
land at  least,  where  such  exclusion  has  not  been  complete,  even 
where  the  trade  purposes  are  apparent,  societies  of  this  kind  have 
inadvertently  been  registered.  There  is  no  doubt  that  such  regis- 
tration would  have  been  held  void  in  a  court  of  law,  even  before 

»  2  E.  &  B.  lis ;  rev.  8  E.  &  B.  642,  23  L.  J.,  Q.  B.  276. 

»  Per  curiam,  Comp.  Oeere  v.  Mare,  2  H.  &  C.  839,  38  L.  J.,  Ex.  50.  AU.- 
Oen,  y.  HoUingsworth,  2  H.  &  N.  416.  See,  in  Scotland,  Sirachan  v.  Oraham, 
June  12,  1823,  2  S.  891 ;  RvmcIy.  LiOon'^  Tra,,  June  12,  1844,  6  D.  1138. 


294  RIGHTS  OF  TRADE  UNIONS  UNDER  • 

ference  with  private  rights  has  been  thought  not  su£Bcient  to  make 
a  contract  void,  e.g.  "  where  the  consideration  is  a  breach  of  con- 
tract or  of  private  trust,  the  contract  may  be  enforced,  and  the 
persons  injured  by  its  perfonnance  are  left  to  the  ordinary  means 
of  redress."  ^  But  though  this  is  the  law  with  regard  to  a  contract 
between  two  individuals,  the  law  of  "  conspiracy"  often  renders  a 
purpose  criminal  when  concerted  by  several,  although  it  would  not 
have  that  character  if  entertained  merely  by  an  individual  The 
effect  of  conspiracy  in  this  respect  is  now  less  important,  because 
uuder  the  law  as  altered  in  1871  no  one  is  liable  to  prosecution  for 
conspiring  to  do  any  act  on  the  ground  that  it  restrains,  or  tends  to 
restrain,  the  free  course  of  trade,  unless  the  act  be  violence,  threats, 
or  molestation  or  obstruction  in  the  manner  and  with  the  intention 
defined  in  the  Criminal  Law  Amendment  Act  of  1871.^ 

The  seventh  section  of  the  Act  enables  Eegistered  Trade  Unions 
to  hold  land  to  the  extent  oT  one  acre,  either  as  proprietors  or 
lessees.  The  title  to  it  must  be  in  the  name  of  the  trustees  of  the 
Union,  and  the  Society,  that  is,  the  trustees  actibg  under  the  orders 
of  the  Society,  or  of  tliose  to  whom  it  has.  delegated  its  powers, 
may  sell,  exchange,  mortgage,  or  let  the  land  belonging  to  it.  It 
is  further  enacted  that "  no  purchaser,  assignee,  mortgagee,  or  tenant 
shaU  be  bound  to  inquire  whether  the  trustees  have  authority  for 
any  sale,  exchange,  mortgage,  or  letting,  and  the  receipt  of  the  trus- 
tees shall  be  a  discharge  for  the  money  arising  therefrom."  This 
of  course  does  not  relieve  persons  dealing  with  a  Trade  Union  from 
ascertaining  who  are  in  fact  its  trustees.  This  cannot  be  con- 
clusively ascertained,  as  it  is  intended  to  be  in  the  case  of  Friendly 
Societies,  by  inspection  of  the  returns  made  to  the  Eegistrar :  be- 
cause changes  of  the  officers  of  Trade  Unions  are  required  to  be 
returned  to  him  only  once  a-year,  not  immediately  after  appoint- 
ment. 

It  is  further  enacted,  that  for  the  purpose  of  this  section  "  every 
branch  of  a  Trade  Union  shall  be  considered  a  distinct  union." 
This  makes  it  necessary  for  every  branch  to  be  registered  separately, 
and  to  have  its  own  trustees.  The  next  section  also  declares  that 
"  the  real  and  personal  est?ite  of  any  branch  of  a  Trade  Union  shall 
be  vested  in  the  trustees  of  such  branchy  There  is  a  difference  in 
the  language  used  in  the  two  sections,  from  which  it  might  be  sup- 
posed that  separate  registration  is  required  only  when  a  branch 
desires  to  be  the  owner  or  lessee  of  land.  For  the  purposes  of  sec- 
tion 7  each  branch  is  to  be  considered  "  a  distinct  union,"  and  only 
a  "  union  registered  under  the  Act"  has  the  privileges  conferred  by 
that  section.  The  clause  is  stUl  clearer  than  that  which  has  been 
held  to  have  a  similar  effect  in  necessitating  the  separate  regis- 

1  Smith's  L.  C.  848,  citing  Walker  v.  Richardson,  10  M.  and  W.  294,  per  Parke, 
B. ;  Jackson  v.  Cobbin^  8  M.  and  W.  797,  per  Vaughan,  C.  J.  Rudyard's  case,  2, 
Vent.  73.  Mr.  R.  S.  Wright's  interesting  little  work  on  the  Law  of  Conspiracy  was 
published  after  this  was  in  type. 

*  34  &  35  Vict.  c.  82,  sec.  1. 
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tration  of  all  branches  of  "  affiliated  societies"  under  the  Friendly 
Societies'  Act^ 

In  sec.  8,  on  the  contraiy,  it  is  merely  said  that  the  real  and 
personal  estate  of  a  branch  shall  be  vested  in  the  trustees  of  such 
branch.  There  is  undoubtedly  considerable  vagueness  about  the 
relation  of  branches  to  the  Central  Society.  They  are  here  sup- 
posed to  have  separate  estates  and  trustees.  In  many  cases  they 
certainly  have,  and  then  it  is  plainly  the  safer  course,  even  if  it  be 
not  necessary,  to  register  the  branch  as  a  separate  society,  just  as 
all  lodges  of  Oddfellows  and  Foresters  are  separately  registered 
under  the  Acts  relating  to  them. 

Upon  the  whole,  there  is  no  sufficient  reason  for  holding  that 
each  branch  is  to  be  deemed  a  distinct  union  only  when  it  holds 
land;  and  that  it  is  protected  as  to  its  personal  or  moveable  pro- 
perty, although  not  registered,  provided  only  the  central  lodge  or 
society  is  registered.  All  that  can  be  safely  said  is,  that  if  the 
branches  of  a  registered  Trade  Union  are  content  to  hold  no  sepa- 
rate funds,  but  merely  to  meet  for  the  appointment  of  delegates  to 
the  Central  Board,  and  for  other  business  not  connected  with  money 
matters  or  property,  and  if  they  leave  their  whole  financial  con- 
cerns in  the  hands  of  that  Board  with  a  single  set  of  trustees,  there 
is  perhaps  no  necessity  for  their  separate  registration.  Each  society 
ought  to  look  to  this  in  framing  its  constitution. 

The  8th  section  of  the  Act,  which  is  a  nearly  verbatim  transcript 
of  18  &  19  Vict.  c.  63,  s.  18,  as  to  Friendly  Societies,  vests  all 
the  real  and  personal  estate  belonging  to  any  registered  Trade  Union 
"  in  the  trustees  for  the  time  being  of  the  Trade  Union  appointed 
as  provided  by  this  Act,  for  the  use  and  benefit  of  such  Trade 
Union  and  the  members  thereof."  Every  Trade  Union  therefore 
must  have  trustees.  The  only  statutory  provision-  with  regard  to 
their  appointment  which  can  be  referred  to  by  the  words  "  as  pro- 
vided by  this  Act,"  is  that  in  the  Schedule  {Of  matters  to  he  pro- 
vided for  by  the  rules),  art.  4,  there  being  no  statutory  regulation 
for  their  appointment  such  as  in  s.  17  of  the  Friendly  Societies' 
Act.  The  most  important  of  the  rules  of  a  Trade  Union,  therefore, 
are  those  which  provide  for  the  appointment  and  removal  of 
trustees.  It  is  for  many  reasons  not  expedient,  though  of  course 
it  is  competent,  for  the  rules  to  require  an  annual  election  of 
trustees.  If,  however,  they  do  so,  annual  re-election  may  be  suffi- 
cient to  obviate  any  difficulties. 

The  force  of  this  vesting  clause  is  shown  in  the  case  of  Yeates  v. 
Roberts^  where  it  was  held  to  entitle  the  trustees  of  a  newly  regis- 
tered Friendly  Society  to  obtain  delivery  of  the  monies  in  the 
hands  of  a  person  who  held  office  in  the  society  before  the  registra- 
tion, but  who  had  been  expelled  along  with  others.    He  pleaded  that 

M8  &  19  Vict.  c.  63,  sec  49.     "  The  word  *  Society*  shall  extend  to  and  include 
every  branch  of  a  society  by  whatever  name  it  shall  be  designated." 
•  3  Drew.  170,  atf.  7  De  G.  M.  &  G.  227. 
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the  expulsion  was  illegal,  and  that  he  and  the  other  expelled 
members  were  the  original  society  for  whom  he  held  the  funds.^ 

On  the  death  or  removal  of  trustees,  ''  the  property  of  the  society 
shall  vest  in  the  succeeding  trustees  for  the  same  estate  and 
interest  as  the  former  trustees  had  therein,  and  subject  to  the  same 
trusts,  without  any  conveyance  or  assignment  whatsoever,  save  and 
except  in  the  case  of  stocks  and  securities  on  the  public  stocks  of 
Great  Britain  and  Ireland,  which  shall  be  transferred  into  the  names 
of  such  new  trustees  "  (s.  8). 

The  case  of  Dewhwrst  v.  Clarksan^  may  be  referred  to  as  showing 
the  necessity  on  the  appointment  of  new  trustees  of  attending 
strictly  to  the  rules  of  the  society,  else  the  former  trustees  may 
successfully  resist  a  demand  for  delivery  of  the  property  or  funds. 
There  a  rule  provided  for  the  appointment  of  three  trustees^-one 
of  whom  should  be  treasurer ;  three  persons  were  appointed  trus- 
tees, and  a  fourth  person  was  appointed  treasurer.  The  trustees  were 
held  not  entitled  to  maintain  an  action  for  money  had  and  re- 
ceived to  the  use  of  the  society  against  the  former  treasurer ;  no 
new  treasurer  having  been  appointed  under  the  niles,  and  the 
trustees  not  being  entitled  to  maintain  the  action  unless  one  of 
them  were  treasurer.  That  case  occurred  under  13  &  14  Vict, 
c.  115,  which  contains  no  clause  similar  to  sec.  12  of  this  Act, 
providing  a  summary  remedy  for  "wilfully  withholding"  funds, 
though  it  is  not  clear  that  that  would  have  made  any  difference 
in  such  a  casa 

Where  a  single  new  trustee  is  appointed  in  consequence  of  a 
death,  resignation  or  removal,  to  act  along  with  others  previously 
in  ofi^ce,  the  effect  of  this  clause  is  to  "make  the  continuing 
and  the  new  trustees  joint  tenants ;  it  operates  as  a  new  appoint- 
ment of  alL"«     . 

The  part  of  this  section  relating  to  the  trustees  for  branch 
societies  has  been  already  considered. 

This  section  concludes  with  the  words:  "And  in  all  actions  or 
suits  or  indictments,  or  summary  proceedings  before  any  Court  of 
summary  jurisdiction,  touching  or  concerning  any  such  property, 
the  same  shall  be  stated  to  be  the  property  of  the  person  or  persons 
for  the  time  being  holding  the  said  office  of  trustee,  in  their  proper 
names,  as  trustee  or  trustees  of  such  Trade  Union,  without  any 
further  description," 

(Tolfe  continued,) 

^  "  If  the  lodge  was  lawfully  expelled,  there  is  an  end  of  all  question.  And  if  it 
was  not  lawfully  expelled,  either  the  members  of  it'  can  enforce  their  restoration  to 
the  society,  or  the  law  is  defectiye  in  not  providing  a  remedy  for  that  wron^.  StiU 
the  property  of  the  society  must  be  delivered  to  tne  trustees  who  are  appointed  by 
law  to  hold  it."    Per  Turner,  L.  J.     See  also  ffodge  v.  WaU,  2  W.  R.  66. 

"  8  E.  &  B.  194,  23  L.  J.,  Q.  B.  247;  IMferts  v.  JPriee,  4  C.  B.  1231,  16  L.  J., 
C.  P.  313.     But  see  Sharpe  v.  fFarren,  6  Price,  131. 

»  Per  Maule,  J.,  in  JFaOcer  v.  Giles,  6  C.  B.  622,  18  L.  J.,  C.  P.  823,  decided  under 
the  like  clause  in  10  Geo.  IV.  c.  56.  ^ 
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"THE  CONVEYANCING  (SCOTLAND)  BILL,  1873,"  AND  "THE  LAND 
RIGHTS  AND  CONVEYANCING  (SCOTLAND)  BILL,  1873.'' 

Committee. — Messrs.  John  Clerk  Brodie,  John  Garment,  Donald 
Crawford,  J.  C.  Loriher.    Mr.  Brodie,  Conve^. 

This  is  the  fourth  Session  of  Parliament  in  which  a  Bill  has  been 
introduced  by  the  Lord  Advocate  to  improve  the  system  of  convey- 
ancing in  Scotland,  and  it  is  to  be  regretted  that  a  measure  so  much 
required  should  not  have  been  earlier  passed. 

The  present  measure  does  not  differ  in  principle  from  the  Bill  of 
last  year,  but  it  has  been  altered  in  some  of  its  details,  and  the 
alterations  are  of  considerable  importance. 
In  many  respects  it  is  greatly  improved : — 
(1.)  It  no  longer  requires  that  a  notarial  instrument  to  complete 
the  title  of  an  heir  shall  set  forth  any  evidence,  but  limits 
it  to  a  simple  statement  of  facts. 
(2.)  It  more  clearly  preserves  subsisting  titles  as  titles  to  the 

superiority  estates  defined  in  the  Bill. 
(3.)  It  gives  to  superiors,  as  well  as  to  vassals,  right  to  redeem 

casualties. 
(4)  It  limits  the  Burgh  Segisters  of  Sasines  to  land  at  present 

held  burgage. 
(5.)  It  omits  the  clause  in  the  Bill  of  last  year,  importing  into 
Scotland  the  English  Statute  of  Mortmain, — the  English 
law  on  that  subject  being  now  sought  to  be  introduced 
by  direct  provisions  contained  in  the  Lord  Advocate's 
Entail  BilL 
Most  of  these  alterations  were  suggested  by  your  Committee  in 
their  Eeport  of  last  year,  and  they  consider  all  of  them  to  be  im- 
provements, and  some  of  them,  especially  the  first  and  fourth,  very 
great  improvements,  on  the  Bill  of  1872.   • 

Your  Committee  deemed  it.  unnecessary,  in  their  Eeport  on  the 
Bill  of  1872,  to  enter  into  details,  believing  that  these  be  would 
carefully  revised,  and  that  the  necessary  alterations  would  be  made 
by  its  framer  after  considering  the  suggestions  which  were  offered 
by  the  various  bodies  of  legal  Practitioners.  Some,  however,  of 
these  suggestions,  of  great  practical  importance,  your  Committee 
regret  to  see  have  not  been  given  effect  to ;  and  they  therefore  deem 
it  proper  to  notice  them,  as  well  as  some  additions,  of  which  they 
are  unable  to  approve,  to  the  Bill  of  last  year. 

Section  3. — ^The  definition  of  an  estate  of  superiority  contained 
in  this  clause  is  in  addition  to  the  definitions  of  it  contained  in 

*  The  papers  selected  for  publication  by  the  Council  of  this  Society  will,  by 
arrangement,  be  published  in  the  Journal  of  Jurisprudetice ;  but  the  Society  is  not 
to  be  understood  as  becoming  in'  any  sense  responsible  for  the  other  contents  of  the 
Journal;  and  the  conductors  of  the  Journal  do  not  assume  any  responsibility  for  the 
style  or  opinions  of  the  Papers  of  the  Scottish  Law  Amendment  Society. 

VOL.  XVIL  NO.  CXCVUI. — JUNE  1873.  T 
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sections  2  and  40.    There  should  be  only  one  definition,  and  that 
contained  in  the  2d  section  seems  the  best. 

Section  4 — The  Charter  of  Novodamus,  a  most  useful  writ,  and 
often  a  great  saving  of  expense,  especially  to  small  proprietors,  is 
unfortunately  not  excepted  from  the  general  abolition  of  charters 
by  progress.  This  may  possibly  arise  from  such  charters  being 
viewed  by  the  framer  of  the  Bill  as  original  grants,  but  they  are 
classed  by  conveyancers  as  charters  by  progress,  and  besides  have 
their  origin  in  the  system  of  tenure  which  it  is  a  main  object  of 
the  Bill  to  destroy.  It  is  therefore  most  unsafe  to  omit  an  express 
reservation  of  Charters  of  Novodamus  from  the  general  abolition  of 
charters  by  progress. 

Section  5. — It  is  opposed  to  the  fundamental  principles  of  our 
system  of  conveyancing  that  any  conditions  and  covenants  that  do 
not  appear  on  the  public  registers  shall  affect  landed  property  in  a 
question  with  third  parties.  This  clause  therefore  should  require 
that  the  conditions  and  covenants  it  refers  to  appear  upon  the 
Eegister  of  Sasines.  Otherwise  very  mischievous  consequences 
must  ensue. 

The  clause  is  also  objectionable  in  so  far  as  it  applies  to  feus 
granted  before  the  passing  of  the  Act.  It  would  have  the  effect  of 
creating  real  burdens  that  do  not  at  present  exist,  and  would  thus 
affect  injuriously  the  private  interests  of  individuals. 

Section  8. — It  is  believed  to  be  the  object  of  the  Bill  to  abolish 
services  of  heirs ;  and  of  this  the  Society  has  expressed  its  cordial 
approval  But  it  is  nowhere  stated  in  the  Bill  in  express  terms, 
that  service  is  abolished,  and  it  would  be  well  that  this  be  done. 
If  it  be  the  intention  of  the  Bill  to  abolish  service  there  can  be  no 
ground  for  not  abolishing  it  in  express  terms. 

It  has  been  frequently  suggested  by  the  profession  that  on  the 
death  of  a  proprietor  of  land,  the  Bill  should  provide  expressly  that 
his  heir  shall  be  vested  with  "  a  personal  right "  to  such  land.  This 
is  a  legal  term,  the  precise  import  of  which  is  well  ascertained  and 
well  known  to  conveyancers,  and  the  use  of  which  supersedes  the 
necessity  of  any  definition  of  the  effects  to  flow  from  it.  It  is  quite 
different  from  the  "  vesting  of  the  estate"  the  expression  used  in 
this  clause  of  the  Bill,  which  has  also  a  fixed  meaning  in  convey- 
ancing, different  from  that  of  vesting  a  personal  right  to  land. 

The  clause  should  enact  that,  immediately  on  the  death  of  the 
ancestor,  the  heir  shall  be  vested  with  a  personal  right  to  his  estate, 
and  have  the  same  rights  and  be  subject  to  the  same  liabilities, 
in  every  respect,  as  if  he  had  obtained  decree  of  service  as  heir 
according  to  the  form  at  present  in  use. 

Section  12. — This  section  differs  from  the  corresponding  section 
of  the  Bill  of  last  year  in  substituting  a  decennial  for  a  vicennial 
prescription.  Your  Committee  do  not  approve  of  this.  Prescrip- 
tion is  of  no  use  to  one  whose  title  is  gor)d.  Its  effect  is  to  deprive 
the  true  owner,  and  to  change  a  bad  title  into  a  good  one.     Tosses- 
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sion  for  twenty  years  is  not  too  long  to  require  to  efifect  such  results. 
Ten  years  is  not  enough.  There  is  no  reasonable  ground  for  treating 
with  more  favour  the  title  of  one  who,  not  being  the  true  heir,  has 
possessed  as  such,  than  the  title  of  one  who  has  purchased  in  bona 
fide  and  paid  a  full  price.  Yet  the  25th  section  of  this  Bill  requires 
twenty  years'  possession  to  fortify  by  prescription  the  title  of  a 
bona  fide  purchaser,  and  this  section  requires  only  ten  years'  posses- 
sion to  fortify  in  like  manner  the  title  of  the  wrong  heir.  The 
period  should  in  both  cases  be  twenty  years. 

Section  14. — This  is  a  most  important  clause,  and  unless  it  be 
carefully  amended,  abolition  of  service,  one  of  the  most  valuable 
provisions  of  the  Bill,  cannot  safely  be  enacted. 

The  Bill  substitutes  for  service,  which  is  a  judicial  act,  an  instru- 
ment prepared  by  the  heir  himself,  or  his  agent,  which  amounts  to 
no  more  than  his  own  assertion  that  he  is  entitled  to  succeed  to  the 
property.  This  instrument  being  recorded  by  himself  in  the  Kegister 
of  Sasines  is,  by  the  Bill,  to  constitute  a  complete  title.  It  would 
be  manifestly  wrong  to  allow  such  a  title  to  be  any,  the  least, 
obstacle  in  the  way  of  any  competing  claimant,  and  probably  the 
Bill  docs  not  intend  it  to  be  so.  But  this  clause,  as  framed,  cannot 
be  relied  on  to  prevent  it.  It  goes  no  further  than  to  preserve 
existing  remedies,  which  are  not  sufl&cient.  According  to  present 
practice,  a  party  infeft,  whose  infeftment  is  challenged,  is  in  the 
general  case  maintained  in  possession  by  the  Courts  until  his 
infeftment  is  set  aside  in  ordinary  course  of  law ;  and  it  ought 
therefore  to  be  enacted  in  distinct  terms,  that  no  infeftment  as  heir 
under  this  Act  shall,  where  such  infeftment  is  challenged  by  a 
competing  claimant,  be  of  any  avail  in  a  question  of  interim  pos- 
session or  interim  care  and  management  of  the  estate,  but  that 
all  such  questions  shall  be  determined  by  a  court  of  competent 
jurisdiction  as  such  court  may  deem  just,  without  any  regard  to 
such  infeftment. 

Section  15. — This  clause,  if  passed  in  its  present  shape,  would 
most  seriously  affect  the  interests  of  superiors,  and  be  tantamount 
in  very  many  cases  to  confiscation  of  their  feu-duties.  It  in  effect, 
though  not  in  words,  abolishes  the  declarator  of  irritancy  ob  non 
solutum  canonem.  This  is  well  known  to  be  the  only  really  effect- 
ual remedy  that  exists  for  the  recovery  of  small  feu-duties,  and  it 
would  1^  most  unjust  and  uncalled  for  to  take  it  away.  Being  a 
remedy  connected  with  tenure,  which  is  abolished  by  the  Bill,  it 
will  be  necessary  to  schedule  to  this  clause  the  form  of  a  short 
summons  of  declarator,  and  to  define  its  effect  in  the  clause  itself 

Sections  16  and  20. — There  is  no  good  reason  for  a  distinction 
between  money  payments  and  grain  payments.  If  a  casualty  be  of 
fixed  amount,  pa3rable  at  fixed  periods  or  intervals,  and  not  depen- 
dent on  any  event  or  occurrence,  and  being  paid  in  money  is  not 
to  be  redeemable,  neither  should  it  be  redeemable  if  payable  in 
grain;   and  such  casualties   being,  by   section   20,  allowed  to  be 
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stipulated  in  future,  if  prestable  in  money,  they  should  also  be 
allowed  if  payable  in  grain.  The  words  "  or  grain  "  should  there- 
fore be  introduced  after  the  words  "in  money"  in  section  16 
(line  30),  and  also  in  section  20  (Une  42). 

Section  21. — ^The  main  objects  of  this  clause  are  highly  approved 
of.  But  it  requires  amendment,  and  in  two  particulars.  As  it 
stands  (1)  it  extends  the  sphere  of  the  burgh  registers,  and  (2)  it 
contains  a  proviso  which  would  introduce  the  necessity  of  searching 
two  registers  in  place  of  one  in  every  transaction  respecting  burgh 
property.  The  proviso  should  be  struck  out ;  and  the  words  "  held 
burgage  at  the  passing  of  this  Act "  should  be  substituted  for  the 
words  "  at  any  time  heretofore  held  burgage." 

Section  23. — This  clause,  in  its  present  shape,  is  useless  for  any 
practical  purpose.  If  it  be  intended  by  it  to  make  registration  in 
the  Eegister  of  Sasines  essential  to  the  completion  of  a  transfer- 
ence of  a  real  burden,  and  thus  to  place  those  securities  on  the 
same  level  with  ordinary  heritable  securities,  its  object  is  most  im- 
portant and  laudable.  But  in  order  to  be  effectual  this  will  require 
to  be  enacted  in  express  terms. 

Section  25. — The  Society  has  already  concurred  with  the  legal 
profession  generally  in  approving  the  reduction  of  the  years  of 
prescription  from  forty  years  to  twenty  years,  which  is  the  leading 
object  of  this  clause ;  and  your  Committee  approve  of  the  enact- 
ment now  proposed  for  the  first  time,  that,  if  possession  has  endured 
for  thirty  years,  no  regard  shall  be  had  to  minorities. 

But  your  Committee  do  not  approve  of  a  title  which  has  not 
entered  the  public  records  founding  prescription ;  and,  as  the  word 
"  title  "  is  declared  in  the  interpretation  clause  (sec.  2)  to  include 
"  every  lawful  right  to  an  estate  in  land,  whether  recorded  in  the 
Eegister  of  Sasines  or  not,'  this,  as  the  Bill  stands,  is  the  effect 
of  this  section.  Such  a  principle  would  introduce  very  great  inse- 
curity into  titles,  by  rendering  it  possible  that  the  best  title  to 
property  might  be  one  of  which  the  Eegister  of  Sasines  afforded 
no  trace. 

Section  30. — ^Your  Committee  do  not  approve  of  this  clause.  It 
is  useless  to  prescribe  forms  which  it  is  not  required  to  adhere  to ; 
and  this  must  be  the  result  if  the  testing  question  be  not  whether 
prescribed  forms  have  been  followed,  but  whether  deeds,  whatever 
be  their  form,  "establish  such"  (substantial)  "right."  Trivial 
deviations  even  from  prescribed  forms  are  of  no  consequence  as  the 
law  stands  at  present ;  and  material  deviations  from  them  ought  not 
to  be  permitted.  Under  such  a  system  as  this  clause  would  intro- 
duce, no  conveyancer  could  have  reasonable  certainty  as  to  the 
sufficiency  of  a  progress  of  titles ;  and  without  such  certainty  con- 
fidence in  titles  must  be  destroyed.  Wherever  prescribed  forms 
were  departed  from,  it  would  depend  upon  the  view  which  a  court 
of  law,  in  its  arbitrary  discretion,  might  take  of  the  particular  deed, 
whether  it  could  be  acted  on  or  not    The  proper  course  is  to 
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eliminate  from  the  prescribed  forms  whatever  is  unnecessary,  and 
to  require  adherence  to  them.  Any  other  course  will  tend  not  to 
promote  the  due  administration  of  justice,  but  to  impede  it,  and  not 
to  diminish  litigation,  but  to  incretise  it. 

Section  34. — ^This  section  is  very  loosely  worded,  and  accomplishes 
no  useful  object.  The  Eegister  of  Sasines  is  a  register  applicable  to 
lands,  and  is  therefore  not  adapted  for  deeds  which  neither  them- 
selves contain  nor  specifically  refer  to  any  specification  of  lands. 
The  deed  of  assumption  of  trustees  at  present  in  use  is  a  deed 
quite  as  short  and  simple  as  can  well  be  framed  for  the  purpose. 

The  notes  to  the  Schedule  (L)  referred  to  in  this  section,  would 
occasion  a  very  great  deal  of  trouble,  without  accomplishing  any 
useful  object. 

Section  37. — This  clause  proposes  to  enact  that  tutors,  curators, 
trustees,  and  others,  representing  pupils  and  minors,  or  persons 
under  incapacity,  may  sell*  or  feu,  or  do  any  other  act  whatever, 
not  only  "  in  excess  of  their  powers,"  but  "  contrary  to  the  terms  " 
of  the  deed  or  settlement  under  which  they  act ;  and  this,  in  the 
case  of  curators,  "  without  the  concurrence  of  the  minor,"  and,  in 
all  cases,  without  even  the  sanction  of  any  ordinary  court  of  law, 
and  without  the  usual  necessity  of  calling  the  parties  beneficially 
interested.  All  this  is  to  be  done  under  an  ex  parte  application 
to  the  Lord  President,  or  the  Lord  Justice-Clerk,  and  whatever  is 
so  done  is  to  be  final  against  the  pupil  or  minor  or  other  person 
beneficially  interested.  There  appears  to  your  Committee  to  be  no 
expediency  or  propriety  in  such  an  enactment,  which  is  contrary 
to  the  fundamental  principles  regulating  the  relations  of  tutors  and 
curators  to  pupils  and  minors,  and  is  especially  objectionable  with 
reference  to  minors,  without  whose  concurrence  their  curators  can- 
not act  in  any  matter  whatever.  Moreover  the  establishment  of  a 
new  tribunal,  in  no  way  superior  to  the  ordinary  courts  of  law,  and 
with  extraordinary  powers  not  usually  committed  to  such  courts, 
does  not  seem  expedient. 

Section  38. — This  clause  would  impose  upon  onerous  purchasers 
personal  responsibility  for  debts  secured  over  the  estate  by  previous 
owners.  Your  Committee  consider  this  an  improper  provision. 
There  is  no  reason  why  the  creditors  in  such  securities  should  have 
any  more  security  than  was  stipulated  when  their  debts  were 
contracted,  or  that  one  who  has  bought  a  property  encumbered 
with  debt  should  be  personally  liable  for  anything  but  the  price  he 
has  to  pay  for  it.  A  provision  for  giving  ready  effect  to  the  arrange- 
ments of  parties,  where  the  purchaser  is  willing  to  become  person- 
ally bound,  and  the  creditor  willing,  to  accept  his  personal  obligation 
in  lieu  of  the  sellers,  would  be  a  very  useful  one,  and  such  a 
provision  is  contained  in  section  28  of  ilr.  Gordon's  Bill ;  but  no 
arrangement  of  this  kind  should  be  forced  upon  any  one  without 
his  consent,  and  that  Bill  does  not  propose  to  do  so. 

Section  39. — This  clause  traverses  two  important  principles,  viz. : 
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1st,  the  principle  that  the  intention  of  the  testator  should  regulate 
the  conatruction  of  his  will ;  and  2nd,  the  principle  that  no  un- 
necessary obstacles  should  be  placed  in  the  "way  of  persons  making 
their  own  wills. 

The  clause  proposes  that  a  will  applicable  in  its  terms  only  to 
personal  estate  shall,  "  unless  a  contrary  intention  appear,"  have 
effect  also  with  respect  to  real  estate.  Your  Committee  think  this 
is  an  improper  provision.  If  legal  presumptions  be  introduced  into 
wills,  giving  them  effect  beyond  the  words  which  they  actually  use, 
persons  making  their  own  wills,  and  using  ordinary  language  expres- 
sive of  their  meaning,  will  be  liable  to  have  them  interpreted  in  a 
manner  quite  contrary  to  their  intentions. 

Your  Committee  have  thus  pointed  out  some  particulars  in  which 
it  appears  to  them  that  the  Bill  requires  amendment.  They  do 
not  think  it  necessary  to  enter  more  minutely  into  its  details. 

They  have  only  to  add  that,  comparing  the  Lord  Advocate's  Bill 
with  Mr.  Gordon's,  they  very  much  prefer  that  of  the  Lord  Advocate. 
Mr.  Gordon  indeed  proposes  to  retain  Tenure,  and  the  Society 
(differing  in  that  respect  from  your  Committee)  has  expressed  its 
concurrence  in  that  proposal.  But  Mr.  Gordon  proposes  to  retain 
Ser\dce,  wliich  the  Society  has  expressed  its  desire  to  see  abolished ; 
and  though  his  Bill  contains  many  provisions  to  be  found  also  in 
the  Lord  Advocate's,  it  contains  no  others  that  your  Committee 
would  be  willing  to  adopt,  except  section  27,  which  preserves  herit- 
able securities  notwithstanding  the  discharge  of  the  personal 
obligation,  section  28,  which  has  been  already  referred  to,  and 
section  29,  which  facilitates  the  clearance  of  the  record  in  sales 
under  bonds  and  dispositions  in  security. 

The  Bill  of  the  Lord  Advocate,  with  the  amendments  suggested 
by  your  Committee,  will,  in  their  opinion,  be  a  very  valuable 
measure,  effecting  important  improvements  in  our  system  of  con- 
veyancing, and  it  is  therefore  earnestly  desired  that,  with  those 
amendments,  it  may  pass  into  an  Act  in  the  present  Session  of 
Parliament.  John  C.  Brodie,  C 

Dissent. 

I  dissent  from  the  Eeport  on  the  following  clauses : — 
4.  To  retain  the  Charter  of  Novodamus  would  be  inconsistent 
with  the  whole  theory  and  scope  of  the  Bill,  which  is  intended  to 
abolish  feudal  tenure,  and  sever  the  connexion  between  superior 
and  vassal.  Any  advantages  which  are  now  derived  from  the 
use  of  the  Charter,  could,  I  believe,  be  equally  well  secured  by 
some  other  means. 

30.  I  think  this  clause  should  be  approved  of.  Forms  of  con- 
veyance, tv'hich  were  first  introduced  into  our  practice  by  compara- 
tively recent  legislation,  ought  to  be  directory  only.  As  such  they 
are  of  great  utility,  but,  when  prescribed  under  sanction  of  nullity, 
they  become,  in  my  opinion,  dangerous  and  more  likely  to  do  harm 
than  good. 
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37.  I  think  an  enlargement  of  the  equitable  powers  of  the  Court 
in  the  direction  aimed  at  in  this  clause  would  be  .of  great  benefit. 
Probably  some  of  the  details  of  the  clause  are  capable  of  amend- 
ment. I).  Crawford. 

Edinbitsoh,  13^  May  1873. 

Eesolutions. 

1.  The  Society  approves  of  the  abolition  of  the  system  of  feudal 
tenure  of  land  proposed  by  the  Lord  Adv6cate's  Bill,  and  adopts 
the  suggestions  on  that  subject  made  in  the  Committee's  Eeport. 

2.  The  Society  is  further  of  opinion  that  the  present  system  of 
service  of  heirs  should  be  abolished,  and  that,  subject  to  the  safe- 
guards suggested  in  the  Eeport  as  to  cases  of  disputed  succession,  an 
heir  should  be  entitled  to  complete  his  title  by  notarial  instrument 
prepared  by  his  agent,  and  duly  recorded. 

3.  As  to  the  other  subjects  embraced  in  the  Bills,  the  Society 
adopts  the  Eeport  of  the  Committee,  approving  generally  of  the 
Lord  Advocate's  Bill  in  preference  to  Mr.  Gordon's,  and  suggesting 
a  variety  of  amendments  on  the  clauses  and  details  thereof, — except 
in  regard  to  the  4th  and  30th  clauses,  on  which  the  Society  adopts 
the  views  expressed  in  Mr.  Crawford's  dissent. 

Edinburgh,  16^  May  1873. 
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Compendium  of  the  Law  relating  to  Schook,  Schoolmasters^  and 
National  Education  in  Scotland,  with  Digest  of  all  the  Acts  of 
Parliament  relating  to  Fditcation,  and  an  Appendix  containing 
the  Education  Act  of  1872.  By  Alexander  Macdonald,  Writer, 
Glasgow,  Author  of  Handy -Book  relative  to  Masters,  Workmen, 
Servants,  and  Apprentices,  etc.  Glasgow  and  London:  W.  R 
MThun  &  Soa 

This  is  not  the  least  meritorious  among  the  numerous  manuals 
produced  by  the  new  Law  of  Education,  and  it  is  not  the  worse  for 
being  written  by  one  who  is  a  man  of  real  ability  as  well  as  a 
lawyer.  Mr.  Macdonald  has  not  only  given  a  clear  exposition  of 
the  recent  Act,  but  has  also  explained  the  previous  law,  which  has 
not  been  absolutely  abrogated  by  it.  The  arrangement  is  con- 
venient and  the  style  lucid.  The  Appendix  of  Acts  includes  the 
clauses  of  the  Lands  Clauses  and  Commissioners  Clauses  Act  incor- 
porated, the  Industrial  Schools  Act,  the  necessary  parts  of  the  Poor 
Law  Act  as  to  assessment,  and  the  various  forms  and  rules  required 
in  working  the  Act. 
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Economic  Sophisms.  By  Frederic  Bastiat.  Translated  from  the 
Fifth  Edition  of  the  French  by  Patrick  James  Stirling,  LLD., 
F.RS.R  Author  of  the  "  Philosophy  of  Trade,"  etc.  Edinburgh : 
Oliver  &  Boyd. 

Political  Economy,  far  from  being  alien  to  Jurisprudence^  forms  no 
unimpoi'tant  part  of  its  extensive  domain.  We  therefore  deem  a 
notice  of  this  work  deserving  a  place  in  our  pages.  The  author  is 
of  European  celebrity,  and  Dr.  Stirling  has  placed  his  great  work 
within  the  reach  of  English  readers  by  a  most  accurate  and  elegant 
translation,  with  notes,  showing  he  fully  appreciates  the  value  of 
the  work  and  his  sympathy  with  its  author.  We  are  the  more 
induced  to  notice  the  translation  because  it  comes  from  the  pen 
of  a  member  of  our  profession  who  has  already  distinguished 
himself  more  than  once  by  his  labours  in  the  thorny  field  of  Political 
Economy.  His  works  were  considered  worthy  of  translation,  and 
are  now  perhaps  fully  better  known  in  other  countries  than  in  his 
own,  affording  another  illustration  of  the  Scripture  truth  as  to  the 
neglect  of  the  mental  great  by  their  own  kindred.  The  present 
translation  is  seasonable  at  the  present  crisis  of  the  conflict  between 
capital  and  labour.  It  would  be  well  if  employers  of  labour  and 
trades  unions  would  study  the  enlightened  views  of  Bastiat. 
They  might  be  convinced  of  the  fallacies  of  many  of  their  views, 
and  of  the  great  fact  of  the  identity  of  their  interests.  The  French- 
man writes  at  once  with  the  terseness  of  the  logician  and  the 
hrusqweness  of  his  countrymen,  so  that  it  will  be  difficult  for  the 
most  stolid  to  lay  down  the  volume  when  once  he  has  opened  it 
Eichard  Cobden  has  well  said,  "  Bastiat  is  almost  the  only  political 
economist  whose  style  is  brilliant  and  fascinating,  whilst  his  irre- 
sistible logic  is  relieved  by  sallies  of  wit  and  humour,  which  make 
his  Sophismes  as  amusing  as  a  novel"  H.  B. 

The  Hindoo  Law  of  Adoption,     By  W.  H.  RATTiaAN,  M.A.  (of  Lin- 
coln's Inn).    Wildy  &  Sons.     1873. 

This  is  a  valuable  addition  to  the  recent  literature  of  Hindoo  law, 
evoked  by  what  has  been  happily  termed  the  Bengalee  "  genius  for 
litigation."  Mr.  Rattigan's  previous  work, "  Select  Cases  on  Hindoo 
Law,"  is  well  known  to  practitioners  in  Indian  cases,  and  has  been 
frequently  cited  in  the  Courts.  The  present  work  is  a  development 
of  the  subject  of  adoption,  which  to  some  extent  had  been  treated 
in  the  former  work  under  the  leading  C6ise  of  Rangama  v.  Atchama, 
in  which  the  Judicial  Committee  of  the  Privy  Council,  on  an  ela- 
borate review  of  the  authorities,  laid  down  the  principle  that, 
according  to  Hindoo  law,  a  person  could  not,  one  adopted  son  being 
alive,  adopt  another.  The  work  before  us  contains  a  very  able  and 
clear  exposition  of  the  principles  upon  which  the  Hindoo  law  of 
adoption  rests ;  and  although  the  ground  has  to  some  extent  been 
traversed  by  others,  the  present  work  has  the  advantage  that  its 
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author  is  peculiarly  qualified  by  intimate  acquaintance  with  native 
custom  and  knowledge  of  the  sacred  books  of  law  in  the  original 
language.  The  work  is  thus  important  as  a  practical  treatise  on 
Hindoo  Law,  for  there  are  many  questions  on  the  subject  of  adop- 
tion hitherto  unsettled  by  any  decision  of  unquestionable  authority, 
and  which  will  depend  for  their  solution  upon  principles  to  be 
deduced  from  the  original  sources.  It  is  also  interesting  to  the 
historical  student  as  affording  a  trustworthy  means  of  comparison 
between  the  custom  of  adoption  as  developed  and  sanctioned  by 
the  sacred  traditions  and  records  of  the  Hindoos  and  similar  cus- 
toms known  to  have  prevailed  amongst  other  branches  of  the  great 
Aryan  stock,  particularly  as  developed,  along  with  the  patria 
potestaSy  in  the  family  system  of  the  Eoman  law.  It  is  a  useful 
characteristic  of  Mr.  Eattigan's  work  that  he  takes  pains  to  note 
the  distinction  between  the  various  schools  of  Hindoo  law  upon 
points  where  they  differ.  These  different  schools  represent  a  vari- 
ance of  custom  between  extensive  districts,  and  it  is  most  essential 
to  understand  the  difference,  in  order  safely  to  apply  a  decision  of 
the  Courts  in  one  part  of  India  to  a  case  arising  in  a  family  belong- 
ing to  a  district  where  a  different  school  of  law  prevails. 


SHERIFF-CLEEKS  DEPUTE. 

To  the  Editor  of  the  Journal  of  Jurisprudence. 

May  7, 1873. 

Sir, — Ever  and  anon  we  see  statements  in  your  Journal  and  elsewhere 
as  to  the  inadequacy  of  the  salaries  of  Sheriff-substitutes,  and  urgent 
claims  put  forward  on  behalf  of  these  oflScers.  But  there  is  another 
class  of  officers  belonging  to  the  Sheriff  Courts  whose  services  seem 
to  be  quite  ignored.  It  must  be  known  to  every  practitioner  before 
the  Sheriff  Courts  that  a  very  great  proportion  of  the  business  • 
of  the  Court,  and  for  which  the  Sheriff-clerks  get  the  whole 
credit,  is  managed  and  transacted  by  the  Sheriff-Clerk  Deputes, 
and  yet  there  is  never  a  word  said  about  the  miserable  remunera- 
tion they  receive  for  their  very  responsible  and  multifarious  labours. 
The  Law  Courts  Commission,  it  is  true,  included  them  in  their 
report  with  a  view  to  improve  their  condition,  but  it  would  appear 
that  our  Liberal  Government  are  to  give  them  the  go-bye  like  the 
Sheriff-substitutes.  This  is  surely  unjust,  and  you  would  be  doing 
a  praiseworthy  act  were  you  to  bring  the  weight  of  your  influence 
to  bear  in  getting  the  injustice  rectified. — ^Youra  truly,         A.  B. 

SMALL-DEBT  CIRCUIT  COURTS. 

Sir, — A  decree  in  absence  pronounced  in  the  Circuit  Court  of  this 
district  is  practically  useless,  as  the  defender,  by  consigning  the 
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expenses  decerned  for,  along  with  ten  shillings  to  meet  further 
expenses,  at  any  time  before  implement  of  the  decree  has  followed 
upon  a  charge,  can  obtain  fipom  the  Sheriff-Clerk  Depute  a  warrant 
sisting  execution  for  three  months,  or  till  the  next  Circuit  Court. 

During  the  herring-fishing  season  the  population  of  this  town 
is  increased  by  about  ten  thousand  strangers,  all  of  whom  leave 
the  district  at  the  end  of  the  season.  The  fishermen  run  up 
accounts  with  tradesmen  here,  and,  as  might  be  expected,  con- 
siderable balances  are  owing  at  the  close  of  the  season,  to  recover 
which  legal  proceedings  have  tobe  taken,  and  in  most  cases  decrees 
in  absence  are  pronounced.  The  defenders  then  get  themselves 
reponed,  leave  the  district,  and  are  never  heard  of  again. 

This  is  undoubtedly  a  great  scandal,  and  one  which  can  only  be 
remedied  by  Act  of  Parliament,  either  abolishing  the  Circuit  Courts, 
or  providing  that  the  warrant  sisting  execution  should  only  be 
effectual  till  the  next  ordinary  Court-day,  and  not  till  the  next 
circuit. — I  am.  Sir,  your  obedt  Servant,  W. 

Frasebburqh,  22d  April  1873. 


{Glasgow  Correspondence!) 
LAW  EEFORK 

Olasoow,  20th  May  1873. 
When  Mr.  Moncreiff  went  to  the  Bench,  leaving  gracefully  undone 
things  which  a  good  many  people  thought  he  ought  to  have  done, 
Mr.  Young,  on  succeeding  him  as  Lord  Advocate,  was  hailed  by 
the  profession,  or  at  least  by  an  important  section  of  it,  as  the 
Messiah  of  Law  Eeform.  His  friends  had  been  eager  to  see  him 
placed  in  a  position  where  his  eminent  qualities  as  a  lawyer  and 
debater,  combined  with  his  known  force  of  will  and  tenacity  of 
purpose,  would  enable  him  to  carry  through  measures  which  the 
alleged  vwllcsse  of  his  predecessor  had  prevented  him  from  initiat- 
ing at  all,  or  from  passing  them  into  law  even  when  they  had 
been  actually  introduced  into  Parliament.  As  President  of  the 
Law  Amendment  Society,  th^  new  Lord  Advocate,  who  came  into 
ofiice  in  1869,  gave  promise  too,  in  several  elegant  if  somewhat 
guarded  addresses,  of  many  fair  projects  for  the  improvement  of  our 
judicial  institutions,  and  no  little  hope  of  the  not  very  distant 
approach  of  a  legal  millennium ;  niais  en  d^pit  de  tout  cela,  we  have 
no  legal  reform  yet !  It  does  not,  however,  by  any  means  follow 
that  Mr.  Young  is  personally  responsible  for  this  barren  result,  so 
far  as  th#  amendment  of  the  law  is  concerned,  of  four  years'  tenure 
of  oflSce.  His  splendid  fight  upon  the  Education  question  should 
cover  a  great  many  more  sins  than  any  oue  has  yet  accused 
Mr.  Young  of  having  committed,  and  he  has  imdoubtedly  been 
prevented  from  making  the  progress  which  he  would  otherwise 
have  made  with  Scotch  measures  by  the  almost  entire  monopoly  of 
Government  days  during  the  last  two  Sessions  by  Mr.  Gladstone 
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for  the  promotion  of  pet  schemes  of  his  own.  That  arbiter  of  the 
order  of  public  business  and  eminent  whipper-in,  or,  as  some  one 
lias  irreverently  called  him,  whipper-snapper  of  the  W^igs,  Mr. 
Glyn,  it  appears,  is  besides  not  over-disposed  to  give  facilities  for 
the  furtherance  of  Caledonian  interests.  It  was  with  great  difficulty 
that  days  could  be  got  last  Session  even  for  pushing  through  the 
Spotch  Education  Bill ;  and  it  is  upon  the  cards  that,  mainly  from 
the  same  cause,  some  of  the  Bills  introduced  this  Session  by  the  x 
Lord  Advocate  may  not  become  law.  Scot-ch  business  seems  to 
be  postponed  to  everything  else,  £^d  only  to  be  taken  up  at  or 
about  midnight,  so  that,  from  a  recent  rule  of  the  House,  any 
member  who  is  willing  to  allow  himself  to  act  the  part  of  a  marplot 
on  behalf  of  the  opponents  of  any  particular  measure,  as  Sir 
Graham  Montgomery,  and  afterwards  Mr.  M'Lagan,  very  simply 
permitted  themselves  to  become  last  year  with  regard  to  the  Lsw 
Agents  Bill,  has  only  to  put  a  hostile  notice  on  the  paper,  and 
the  doomed  measure  cannot  upon  any  consideration  be  taken  up 
after  twelve  o'clock  at  night.  . 

If  a  thoroughly  capable  man  like  Mr.  Young  is  thus  prevented 
from  doing  what  everybody  knows  he  would  willingly  do  if 
he  could,  it  is  surely  time  that  something  should  be  done  to 
bring  about  a  change  in  the  mode  by  which  legislation  for 
Scotland  is  now  conducted.  Why,  we  are  of  less  account  than 
Lancashire;  but,  if  we  complain,  we  are  facetiously  told  by 
our  Cockney  friends  that  we  ought  to  be  thankful  that  we  are 
not  still  building  herring  and  haddock  smacks  and  heather- 
thatched  bothies,  instead  of  ocean-going  steamers  and  houses 
^dth  columns  of  Aberdeen  granite.  Englishmen  seem  to  preserve 
the  Scotch  moors  to  keep  themselves  in  sport,  and  the  Scotch 
vote  to  keep  themselves  in  office,  while  we — why  we  have 
to  scramble  for  the  crumbs  which  fall  from  the  rich  man's  table, 
as  the  cloth  is  being  removed  and  the  chief  guests  are  taking 
their  hats  to  leave  the  House  during  the  small  hours  of  the  morning. 
Is  that  a  position  worthy  of  a  country  which  once  had  a  king,  a 
nobility  and  a  parliament  of  its  own  ?  But  while  it  is  just  to  Mr. 
Young  to  place  fairly  before  the  country  the  difficulties  of  the 
situation,  not  merely  for  his  justification,  but  in  order  that  they 
may  be  as  speedily  as  possible  removed,  by  dignified  remonstrances 
on  the  part  of  the  people  of  Scotland,  when  they  have  the  oppor- 
tunity of  returning  men  as  their  representatives  upon  whom  they 
can  rely  to  see  that  their  wishes  are  carried  out,  it  is  also  proper 
to  state  that  there  is  one  important  measure  of  Law  Eefomi  with 
regard  to  the  prosecution  of  which  Mr.  Young  will  not  have  pre- 
cisely the  same  apology  to  plead,  should  he  fail  in  carrying  it 
through  this  Session.     That  measure  is  the  Law  Agents  Bill.     • 

No  Lord  Advocate  probably  had  ever  greater  encouragement  to 
proceed  with  a  Bill  than  Mr.  Young  has  had  to  go  on  with  his 
measure  for  placing  solicitors  in  Scotland  upon  a  proper  footing. 
He  had  to  back  him  up  the  verdict  of  a  Boyal  Commission  unani- 
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mously  condemning  the  state  of  matters  which  it  was  sought  to 
change,  and  affirming  at  the  same  time  the  principle  which  it  was 
desirable  to  establish  in  its  stead.  And  what  was  the  state  of 
matters  thus  unanimously  condemned  ?  Why,  it  was  a  system  of 
law  agency  by  which,  in  some  of  the  Sheriff  Courts  of  this  country, 
the  Lord  Advocate  himself,  with  all  his  legal  learning  and  brilliant 
qualifications,  could  be  excluded  as  a  local  practitioner  unless  he 
had  served  an  apprenticeship  with  a  member  of  the  particular 
Sheriff  Court  the  procurators  of  which  claimed  the  exclusive 
privilege  of  practising  before  it.  It  was  a  species  of  monopoly  or 
trades  union  of  the  most  objectionable  description,  in  defence  of 
which  not  one,  even  of  the  privileged  themselves,  has  yet  ventured 
to  stand  up.  Indeed  it  is  difficult  to  say  whether  those  who  enjoy 
its  unjust  benefits,  or  those  who  suffer  from  its  radically  unjust 
exclusiveness,  are  most  astonished  at  the  apathy  with  which  a  pro- 
fessedly Liberal  Government  appears  to  look  on  its  continued  exist- 
ence. It  is  upwards  of  three  years  since  the  Eoyal  Commission 
passed  sentence  of  death  upon  this  monster,  but  St.  George  has 
not  succeeded  yet  in  slaying  the  dragoa  The  lucky  moment  has  not 
probably  arrived.    "  Quid  datur  a  divis  felici  optatius  hora  ? " 

Memorials  numerously  signed  by  procurators  throughout  Scotland 
were  presented  to  the  Lord  Advocate,  praying  him  to  introduce  a  Bill 
to  carry  out  the  recommendations  of  the  Commission.  Deputations 
went  to  Edinburgh  to  press  the  matter  upon  him,  and  to  the  credit, 
let  it  be  said,  of  Mr.  Gordon,  Dean  of  the  Faculty  of  Advocates,  he 
most  handsomely  did,  which  perhaps  few  ex-Lord  Advocates  in  his 
position  would  have  done — he  accompanied  a  deputation  of  law  agents 
to  wait  upon  Mr.  Young,  and  urged  the  expediency  of  introducing 
a  Bill  upon  the  subject.  It  is  equally  creditable  to  the  Lord 
Advocate  that,  moved  by  the  strong  desire  thus  manifested,  he 
brought  in  a  Bill  last  Session,  and  succeeded  even  in  getting  it 
through  Committee  in  the  House  of  Commans.  Whether  that  Bill 
was  exactly  to  his  own  mind  or  not  is  a  matter  which  it  is  need- 
less to  discuss  here,  but  it  was  not  fortunate  enough,  with  all  the 
breezes  blowing  in  its  favour,  to  get  out  of  the  harbour  of  the 
Commons.  It  was  wrecked,  alas !  while  on  the  point  of  crossing 
the  bar.  That  Bill  was  however  supported  by  petitions  from  all 
parts  of  Scotland.  It  is  believed  that  there  was  only  one  insignifi- 
cant petition  presented  against  it,  from  some  extremely  benighted 
part  of  Ayrshire.  Since  last  Session  the  Faculty  of  Procurators  in 
Glasgow,  and  the  Writers  to  the  Signet  and  Solicitors  before  the 
Supreme  Courts,  have  had  the  matter  under  consideration,  and, 
subject  to  some  very  reasonable  modifications,  they  have  all,  it  is 
understood,  given  in  their  adherence  to  the  principle  of  the  proposed 
measure.  In  addition,  there  are  unmistakeable  signs  of  a  general 
wish  for  legislation  on  the  subject,  as  shown  by  the  almost  weekly 
appearance  of  numerous  petitions  on  the  table  of  the  House  of 
Commons  praying  for  the  re-introduction  of  the  BilL 
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It  is  in  circumstances  like  these  that  the  Lord  Advocate  has  at 
last  brought  ia  his  new  Bill,  which,  so  far  as  can  yet  be  ascertained, 
has  given  general  satisfaction  to  the  profession — the  general  Council 
of  Procurators  being  however  a  conspicuous  exceptioa  The  BUI 
does  not  directly  interfere  with  that  body,  but  under  it  their  occu- 
pation would,  like  that  of  Othello,  undoubtedly  be  gone.  The 
gentlemen  composing  that  council  are  consequently  determined  to 
oppose  the  Bill  mordicvs,  whether  by  so  doing  they  will  be  in 
harmony  with  the  feelings  of  the  profession  or  not.  It  is  to  be  hoped, 
however,  that  upon  fuller  consideration  they  may  submit  grace- 
fully to  the  inauguration  of  an  order  of  things  which  will  be 
undeniably  a  great  benefit  to  the  country  at  large.  At  all  events 
the  course  of  the  Lord  Advocate  is  clear.  Having  satisfied  himself 
of  the  thorough  fairness  of  his  measure,  he  ought,  on  public  and  pro- 
fessional grounds,  not  to  speak  of  the  duty  which  he  owes  to  himself, 
to  stand  by  his  Bill.  No  good,  but  the  very  contrary,  can  result 
from  allowing  this  question  to  remain  longer  an  open  one,  and  with 
a  powerful  Government  at  his  back,  there  is  no  reason  in  the  world 
why  the  Lord  Advocate  should  not  settle  it  now.  A.  M. 


^hz  MontK 


Papular  Vilification  of  the  Bar, — Many  who  wish  for  legal  and 
professional  reforms  in  no  narrow  or  sectarian  spirit,  havp  lately 
been  led  to  hope  that  the  Glasgow  Herald  was  taking  up  that  high 
and  unprovincial  position  with  regard  to  legal  questions  which 
the  Scotsman  declines,  and  to  which  no  other  newspaper  even 
thinks  of  aspiring.  Such  expectations  received  a  severe  shock  from 
an  article  on  the  qualification  clause  of  the  Stipendiary  Magistrates' 
BiU,  in  the  Herald  of  May  1,  not  because  the  writer  objected  to 
the  limitation  of  the  proposed  new  judicial  office  to  the  members  of 
the  Faculty  of  Advocates — ^for  we  have  formerly  expressed  our  opi- 
nion that  that  limitation  is  inexpedient — but  because  the  style  and 
tone  of  the  article,  smart  as  it  was,  were  not  such  as  were  to  be 
expected  in  the  Herald,  The  manner  was  precisely  that  of  a  sharp 
thml-class  attorney,  himself  an  aspirant  to  the  office  of  a  sheriff 
or  a  stipendiary  magistrate,  but  an  aspirant  who,  knowing  that  he 
had  no  case,  followed  the  time-honoured  maxim  of  his  order,  and 
abused  his  rivals.  It  \a  true  that  the  suspicion  which  this  involves 
is  entirely  out  of  place  in  reference  to  the  Glasgow  Herald^  but  it  is 
to  be  regretted  that  any  ground  should  be  given  for  such  an  ima- 
gination. 

It  ia  not  our  purpose  to  point  out  the  numerous  inaccuracies — 
or  rather  misrepresentations — ^with  which  that  article  was  filled  \ 
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but  rather  to  remonstrate  against  the  spirit  with  which  a  certain 
small  class  of  people  think  it  becoming  to  write  and  speak 
of  the  Scotch  Bar.  To  prove  that  the  office  of  stipendiary  magis- 
trate should  not  be  confined  to  the  Bar,  it  was  not  necessary  to 
vilify  that  branch  of  the  profession.  The  writer  has  gone  further 
than  he  needed  to  do  to  support  his  conclusion ;  for  if  what  he  says 
about  the  capacity  of  Scotch  advocates  have  a  grain  of  truth  in  it, 
not  only  should  no  legal  appointments  be  confined  to  advocates, 
but  advocates  should  be  expressly  excluded  from  them,  unless 
indeed  they  had  first  served  a  five  years'  apprenticeship  under  a 
Glasgow  agent.  We  rejoice  in  the  progress  and  ambition  of  the 
other  branch  of  the  legal  profession,  and  we  are  proud  of  the 
ability  and  culture  which  it  sometimes  displays;  but  we  must 
be  permitted  to  say  that  its  members  will  injure  their  profession, 
and  the  interests  of  their  country,  if  they,  and  those  who  take 
their  cue  from  them,  continue  to  indulge  in  this  kind  of  general 
and  undiscriminating  vilification  of  the  Bar.  We  shall  not  use 
the  stock  phrases  about  the  culture  and  character  of  the  Bar,  and 
the  services  it  has  rendered  to  Scotland,  its  literature,  its  law, 
and  all  that.  Such  considerations  do  not  in  these  times  con- 
stitute any  claim  to  respect  or  gratitude,  much  less  to  toleration, 
if  any  body  relying  on  them  has  become  a  cumberer  ot  the 
ground.  But  it  is  not  yet  proved  that  the  Bar  has  become 
useless  to  the  country,  or  that  there  ought  to  be  no  line 
drawn  between  the  lawyers  who  plead  before  courts  and  those 
who  are  engaged  in  general  business  and  conveyancing.  Xot 
a  few  indeed  of  the  ipost  sagacious  observers,  including  the  ablest 
both  of  the  local  and  superior  judges  of  this  country,  agree  in 
thinking  that  the  experience  of  America  and  Glasgow  shows  that 
very  considerable  evils  arise  from  removing  the  line  between  the 
two  classes.  That  does  not  imply  that  the  line  ought  not  to  be 
more  easily  crossed  than  it  is  now,  or  that  it  should  be  drawn  pre- 
cisely in  the  same  direction  as  at  present — matters  which  we  are 
prepared  to  discuss  at  a  more  convenient  time. 

Taking  it  for  granted,  then,  that  there  must  be,  at  least  in  the 
meantime,  a  class  of  advocates,  and  a  class  of  agents  and  convey- 
ancers, the  writer  in  the  Herald  proceeds  upon  two  unwarrantable 
assumptions.  He  assumes,  in  the  first  place,  that  there  is  no  sufficient 
reason  why  the  majority  of  judicial  appointments  should  be  made 
from  the  Bar ;  and  in  the  second  place,  that  their  being  so  made  is 
an  injustice  to  the  other  branch  of  the  legal  profession.  These  as- 
sumptions may  be  shortly  answered  without  going  into  detailed 
argument 

1.  The  grounds  on  which  the  existing  practice  may  be  justified  an; 
of  different  degrees  of  cogency,  but  together  constitute,  we  submit,  a 
more  than  sufficient  reason,  (a)  Without  denying  that  in  late  years 
the  educational  standard  of  all  the  bodies  of  agents  has  been  greatly 
improved,  and  assuming,  if  you  will,  that  it  is  now  as  high  as  that 
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required  for  the  Bar,  the  training  of  the  advocate  is  different  from 
that  of  the  local  practitioner.  For  two  or  three  years  before  pass- 
ing, and  for  some  years  afterwards  (whether  or  not  he  gets  practice), 
he  applies  his  mind  to  preparation  for  a  different  kind  of  work  from 
that  of.  the  law  agent.  He  looks  forward  to  forensic  and  judicial 
work  alone,  he  studies  for  it  alone,  and  he  is  in  constant  contact, 
whether  with  or  without  much  actual  practice,  with  the  best  models  of 
forensic  and  judicial  ability  and  demeanour.  These  are  advantages 
for  thQ  want  of  which  no  amount  of  the  rough  and  ready  work  of 
the  Sheriff  Court  can  compensate.  We  have  not  the  slightest  hesita- 
tion in  contradicting  the  assertion,  that  Sheriffs  taken  from  among 
general  practitioners  will  be  as  good  as  others ;  for  experience  in 
nine  cases  out  of  ten  has  been  proved  the  reverse. 

(ft)  While  the  want  of  this  training  may  sometimes  be  more  than 
compensated  for  by  special  abilities  or  opportunities,  and  while 
we  willingly  admit  that  there  are  some  practising  agents  as  well 
qualified  and  some  better  qualified  for  the  office  of  Sheriff-substi- 
tute than  the  average  junior  advocates  who  get  such  appointments, 
it  must  be  remembered  that  such  abilities  and  opportunities  procure 
for  those  who  possess  them  a  far  higher  remuneration  in  general 
business  than  that  which  any  inferior  judicial  appointment  gives. 
The  result  is,  that  in  most  cases  only  second-rate  procurators  in 
Sheriff  Courts  would  accept  .the  office  of  Sheriff  as  it  is  now  paid, 
while  the  special  training  of  the  Bar  fits  comparatively  young  men 
for  its  duties. 

(c)  It  may  be  added,  arguing  on  the  assumption  we  have  made 
with  regard  to  the  two  branches  of  the  profession,  that  to  alter 
the  present  presumption  in  favour  of  the  Bar  would  be  to  destroy 
that  body  altogether,  because,  as  business  is  now  distributed, 
many  men  would  not  come  to  the  Bar  unless  for  the  purpose 
of  qualifying  themselves  for  judicial  appointments.  In  France 
and  other  countries  the  Bench  is  not  filled  up  from  the  Bar  at 
all,  but  from  lawyers  specially  trained  for  it;  and  if  in  this 
country  we  have  sometimes  Sheriffs  and  even  judges  of  the  Supreme 
Court  who  have  little  practice  at  the  Bar,  it  is  not  therefore  to  be 
assumed  that  they  have  had  no  training  for  judicial  work.  It  will 
only  be  carrying  tiie  same  principle  a  little  further,  if  in  future  the 
higher  judges  should  not  always  be  sought  among  practising  lawyers, 
but  sometimes  among  the  inferior  judges,  and  if  such  men  as 
Sheriffs  Bell  or  Dickson  should  at  times  be  removed  to  the  Supreme 
Court. 

It  is  not  a  valid  objection  to  these  views  that  local  judges  must 
often,  under  the  existing  system,  be  taken  from  the  ranks  of  the 
juniors  who  have  had  little  business.  It  is  an  erroneous  idea  that, 
because  few  men  obtain  a  large  practice  at  the  Bar,  the  many  who 
do  not  are  incapable,  or  even  inexperienced.  The  five  or  six  years 
of  moderate  practice  which  a  young  advocate  obtains  before  he  is 
translated  to  a  local  court,  is  worth  twenty  years  of  the  desultory 
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and  mixed  practice  of  the  majority  of  procurators  (we  do  not  say  of 
all).  Practice,  moreover,  is  one  thing  (apart  altogether  from  ques- 
tions as  to  how  practice  is  distributed  and  obtained) ;  and  training 
is  another.  The  former  does  not  always  attend  upon  knowledge 
and  ability;  and  the  man  who  has  had  a  turha  cluntum  oit&a 
proves  a  worse  judge  than  the  briefless  one.  The  list  of  judges  who 
have  had  little  practice  at  the  Bar  includes  many  eminent  names, 
such  as  the  Viscount  Stair  in  a  past  age,  and  Mr.  Justice  Black- 
burn and  Lord  Ardmillan  in  our  own  day. 

2.  With  the  utmost  respect  for  the  Glasgow  Faculty  of  Procu- 
rators, we  submit  that  they  and  other  country  lawyers  have  no 
cause  to  grumble,  as  some  of  them  are  always  doing,  at  what  they 
call  the  monopoly  of  the  Bar.    It  was  quite  open  to  each  and  all 
of  them  to  enter  the  Faculty  of  Advocates,  and  to  do  so  would 
not  have  cost  a  great  deal  more  money,  in  the  first  instance, 
than   entering    the  Faculty  of   Procurators.      Few  people   who 
talk  glibly  about  such  subjects  think  it  worth  while  to  remem- 
ber that  in  entering  the  Faculty  of  Advocates  a  young  lawyer 
excludes  himself  from  all  but  a  small  fraction  of  the  legal  work 
and  pay  that  is  going.      There  are  probably  1500  law  agents 
throughout  Scotland,  making  an  average  income  from  proper  law 
business,  at  a  low  estimate,  of  £300  a  year,  or  in  all  £450,000, — 
apart  from  salaries  for  public  and  other  offices.    This  income  is  toler- 
ably certain,  and  may  begin  to  be  earned  almost  from  the  day  of 
beginning  business.    The  total  ampunt  of  fees  paid  to  the  Bar  can- 
not be  estimated  at  more  than  a  tenth  of  this  sum ;  and  nearly 
half  of  that  is  divided,  by  the  choice  of  the  law  agents  of  Scotland 
and  especially  of  Glasgow,  among  eight  or  ten  men.    The  amoimt 
of  money  paid  in  salaries  for  public  work  to  Clerks  of  Session, 
Procurators  Fiscal,  Sheriff  Clerks,  and  other  officials  who  are  exclu- 
sively agents,  is,  we  should  think,  quite  as  great  as  the  whole  sum 
received  from  the  State  by  judges  and   other  officials   who  are 
advocates.    These  facts  show  an  entire  absence  of  the  alleged 
inequality  or  injustice,  even  if  the  pretext  for  such  a  charge 
were  not  removed  by  the  perfect  liberty  of  entering  the  Faculty  of 
Advocates   of  which    the  grumblers   did    not  avail    themselves. 
They  have  made,  or  at  least  chosen,  their  own  bed,  and  why  should 
they  not  lie  on  it  ? 

Although  we  desire  that  the  public  should  hear  both  sides  of  the 
question,  we  are  not  eager  to  maintain  that  the  present  system  is 
perfect  On  the  contrary,  we  have  for  years  advocated  the  reform 
which  the  Lord  Advocate's  Law  Agents  BUI  is  intended  to  carry 
out ;  and  we  also  think  that  a  considerable  relaxation  of  certain  pro- 
fessional regulations  and  etiquettes  is  desirable.  If  the  latter 
change  were  effected  within  reasonable  limits,  we  should  probably 
see  the  clever  young  lawyers  of  Glasgow  Sheriff  Court,  after  walk- 
ing the  Parliament  House  for  two  or  three  years,  taking  their  place 
in  Glasgow  as  advocates  and  not  as  procurators,  and  in  that  case. 
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as  they  would  have  had  at  least  part  of  the  training  to  which  all 
advocates  are  subjected,  their  eligibility  for  any  judicial  office  could 
not  be  disputed. 

While  we  have  not  scrupled  to  point  out  the  error  and  unfairness 
of  the  ordinary  tirades  against  the  Scottish  Bar,  we  repeat  that  the 
restrictive  clause  of  the  Stipendiary  Magistrates'  BiU  ought  to  be 
altered.  If  the  Bar  is  not  able  to  supply  better  men  than  the  local 
profession,  by  all  means  let  it  be  passed  over.  Moreover,  in  some 
towns  to  which  the  Bill  is  applicable,  a  portion  of  the  time  of  a 
local  practitioner  might  well  be  given  to  the  duties  of  police  magis- 
trate ;  at  least,  if  the  resident  Sheriff  should  not  be  able  or  willing 
to  undertake  the  work  for  a  small  addition  to  his  spare  salary.    * 

With  regard  to  the  appointment,  it  is  surely  needless  to  argue 
against  the  proposal  to  place  the  gift  of  a  judicial  office  in  the  hands 
of  a  town  council.  There  is  no  special  fitness  in  such  a  body  to 
dispose  of  judicial  patronage;  and  it  would  probably  be  wiser  to 
give  it  to  the  town  clerk.  Or  why  not  place  it  at  once,  as  in 
America,  in  the  hands  of  the  free  and  independent  electors? 
Those  of  the  Grallowgate  and  Saltmarket  would  probably  vote  for 
a  police  magistrate  with  as  much  discrimination  and  good  sense  as 
for  a  town  councillor,  or  a  representative  in  the  school  board ;  and 
they  have,  it  may  be  presumed,  a  more  immediate  interest  than 
town  councillors. 

The  Law  Agents  Bill  is  the  subject  of  an  able  communication 
from  Glasgow  on  another  page.  We  need  not  enlarge  upon  the 
principle  of  the  Bill,  as  our  views  were  fully  explained  in  regard  to 
the  Bill  of  last  year  in  the  Journal  for  July  and  August  1872, 
Although  the  new  edition  has  apparently  adopted  some  of  the 
suggestions  which  we  then  made,  tliis  has  been  done  in  so  ineffective 
and  awkward  a  way  that  much  amendment  is  necessary.  And 
indeed  one  of  the  changes  is  of  such  a  nature  that  it  almost  seems 
to  endanger  the  passing  of  the  Bill.  We  refer  to  the  silent 
dethronement  of  the  General  Council  of  Procurators.  This  body  has 
remonstrated  in  amusingly  violent  language  against  the  altera- 
•  tions  in  the  Bill,  and  does  not  hesitate  to  say  that  "  the  present 
Bill  is  radically  bad  and  must  be  resolutely  opposed."  The  reason 
for  this  unqualified  resistance  to  a  measure  which  was  introduced 
at  their  own  request  is  stated  in  the  following  sentences,  which 
appear  in  a  published  "  abstract  of  a  note"  on  the  subject  :-^ 

"  The  Bill  would  be  moat  unjust  to  the  provincial  law  agents  in  Scotland, 
and  destroy  the  General  Council  of  Procurators  established  bv  Parliament  in 
1865.  The  General  Council  of  Procurators,  during  its  whole  existence,  has 
Ix'en  the  steady  promoter  of  wise  reform  in  the  law,  and  has  not  been  slow  to 
expose  abuses  which,  from  their  technicality,  could  not  otherwise  have  been 
well  understood  or  dealt  with  by  the  public.  During  the  last  six  years,  the 
General  Council  has  introduced  to  the  profession  a  body  of  young  men  almost 
equal  in  number  to  the  whole  Faculty  of  Advocates,  each  of  these  entrants  hav- 
ing been  tested  by  close  examination  and  practical  trials,  and  so  proved  to 
possess  a  high  standard  of  qualifications.    There  neither  has  been,  nor  can  from 
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its  constitution  be,  any  corporate  closeness  in  the  objects  or  proceedings  of  the 
General  Council.  It  has  not  once,  during  its  whole  existence,  made  an  addition 
to  the  rate  of  professional  charges.  It  has  steadily  advocated  ^eater  simplicity 
and  consequently  diminished  cost  and  unnecessary  delay,  in  all  court  proceed- 
ings. As  a  public  body  created  by,  and  subject  to  the  control  of  Parliament, 
and  acting  under  the  regulation  of  the  judges,  the  ranks  of  the  Oeneral 
Council  and  its  local  societies  are  necessarily  open,  and  it  gives  guarantees 
against  abuse  which  no  proprietary  corporation  can  offer.  The  suddenness  of 
the  present  attack  on  this  body  is  remarkable.  The  bill  which  the  Lord 
Advocate  introduced  last  year  as  to  law  agents  exalted  the  General  Council  of 
Procurators  beyond  all  measure — in  some  respects  beyond  their  own  desire. 
Now  the  Lord  Advocate  seeks  their  destruction  ;  and  they  are  aware  of  no 
change  of  circumstances,  except  that  in  the  interval  they  have  refused  to  be 
responsible,  by  silence,  for  the  new  monopoly  proposed  to  be  created  in  favour 
of  me  Faculty  of  Advocates  by  the  Stipendiary  Magistrates  Bill.  In  last  year's 
Bill  the  Lord  Advocate  proposed  to  create  for  aU  the  Courts  one  body  of 
examiners,  chosen  by  all  branches  of  the  agency  profession.  But  the  Writers 
to  the  Signet  persuaded  the  Lord  Advocate  that  they  should  stand  apart,  and, 
in  passing  the  BUI  through  Committee,  he  left  them  a  private  door  of  admission, 
giving  also  a  private  door  to  the  Solicitors  in  the  Supreme  Courts,  and  making 
a  public  door  for  all  the  rest  of  the  profession.  This  year  ^e  has  become  so 
suddenly  enamoured  of  monopoly,  that  he  gives  separate  private  doors  of  admis- 
sion to  each  of  nine  of  the  old  close  monopolies  whose  admission  to  their 
societies  is  to  be  a  passport  to  practice,  not  only  in  the  Courts  to  which  they 
at  present  have  access,  but  to  some  thirty  or  forty  Courts  more — in  short  to 
every  Court  in  Scotland.  The  Lord  Advocate,  however,  still  allows  one 
public  door  of  admission,  but  he  places  that  door  practically  under  the  control 
of  those  old  exclusive  bodies,  wno  have  the  strongest  interest  to  drive  all 
who  have  money  into  their  own  preserves,  and  certainly  not  to  smooth  the 
path  of  others." 

The  General  Council  states  that  they  have  no  doubt  that  their  con- 
clusion "  will  be  supported  by  the  whole  body  of  country  agents." 
Although  we  are  not  in  the  secrets  of  the  Government,  we  are 
inclined  to  *  suspect  that  the  General  Council  may  have  been 
"  dropped,"  simply  because  the  Government  had  ascertained  that 
it  does  not  possess  the  confidence  of  the  country  agents  or  of  the 
country  so  entirely  as  it  has  hitherto  asserted.  There  is  no  doubt 
that  it  has  done  some  good  work,  and  that  the  gentlemen  of  whom 
it  consists  have  been  men  of  undeniable  ability  and  zeaL  But 
there  has  lately  been  some  reason  to  suppose  that  their  chief  quali- 
fications for  office  have  been  their  zeal  and  activity  rather  than 
their  representing  the  opinions  and  wishes  of  their  constituents. 
They  were  chosen  for  the  purpose  of  examining  and  passing  in- 
trants, and  many  of  their  constituents  repudiate  their  pretension  to 
represent  them  in  quasi-political  questions. 

Be  this  as  it  may,  and  for  ourselves  we  are  neither  able  nor 
desirous  to  determine  any  such  question  between  the  General 
Council  of  Procurators  and  the  country  agents  of  Scotland,  the 
true  question  is  whether  the  General  Council  has  any  longer  a 
raison  dJetre.  Under  the  Bill  of  last  year  the  only  function  left 
to  it  was  the  appointment  of  certain  members  of  the  Board  of 
Examiners ;  and  it  may  be,  though  we  do  not  remember,  some 
small  duties  in  regard  to  the  preliminary  examinations  of  ap- 
prentices.   The  Board  is  now  to  be  appointed  by  the  Court,  so  that> 
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if  the  General  Council  survives,  it  will  have  no  statutoiy  duties  at 
all,  although  it  may  still  exercise,  if  it  will,  its  more  important 
ultroneous  duty  of  superintending  and  correcting  the  Lord  Advo- 
cate's legislative  work. 

A  very  large  and  important  work  is  also  given  to  it,  if  it  will 
undertake  it  in  no  self-seeking  spirit,  but  with  a  single  eye  to  the 
interests  of  the  profession,  in  watching  over  the  general  interests 
and  professional  character  and  advancement  of  the  law  agents  of 
Scotland ;  and  we  are  convinced  that  if  it  applies  itself  to  this  with 
the  same  energy  which  it  has  exhibited  in  other  departments,  it 
will  be  able  to  absorb  the  other  legal  societies  of  Scotland,  and  be- 
come the  one  great  incorporation  of  law  agents. 

The  principle  of  a  Board  of  Examiners  appointed  by  the  Court, 
instead  of  an  elective  board,  is  in  accordance  with  our  own  sug- 
gestions last  year.  But  the  Bill  stops  short  of  what  is  required. 
There  is  no  provision  whatever  for  general  educational  qualifica- 
tion, unless  the  regulations  now  in  operation  under  the  Procurators 
Bill,  1865,  are  to  continue,  which  should  be  stated.  Again,  the 
Board  is  too  small ;  and  we  think  that  it  is  unwise  to  restrict  the 
qualification  of  its  members.  By  doing  so  the  professors  in  the 
Universities  are  excluded,  as  well  as  men  who  may  have  the  highest 
qualifications,  but,  being  members  of  the  Faculty  of  Advocates  or 
the  Faculties  of  Glasgow  or  Aberdeen,  are  not  enrolled  law  agents. 
We  are  aware  that  we  are  likely  to  excite  a  burst  of  wild  fury  by 
mentioning  the  Faculty  of  Advocates  in  this  connection ;  but  we 
believe  that  we  shall  meet  with  the  concurrence  of  the  best  and 
wisest  of  the  profession  in  the  country  when  we  say,  that  a  board 
of  six  or  eight  examin^^s  would  gain  strength  and  breadth  of  view 
by  having  one  or  two  men  educated  for  the  Bar  among  them.  We 
do  not  suppose  that  the  Court  would  appoint  such  men  to  the  office 
unless  there  were  a  special  fitness ;  but  that  there  sometimes  are 
advocates  specially  qualified  cannot  be  denied. 

We  agree  with  the  Council  of  the  Solicitors  in  the  Supreme 
Courts,  who  have  made  an  able  report  on  the  BiU,  in  the  observation 
that  there  is  no  safeguard  in  the  Bill  against  law  agents  taking 
apprentices  who  do  not  possess  any  preliminary  qualification,  and 
generally,  as  we  have  already  said,  that  the  Bill  altogether  ignores 
the  question  of  educational  curriculum.  The  Council  of  S.S.C. 
approves  of  the  Board  proposed  in  the  new  Bill;  but  strongly 
objects  to  the  19th  section,  by  which  it  is  proposed  to  enact  that  the 
Court  may  "accept  a  certificate  of  admission  granted  by  any 
society  incorporated  prior  to  1865,  to  any' person  admitted  after  due 
examination  to  be  one  of  its  members,  as  equivalent  to  a  ceitificatd 
of  qualification  and  fitness  from  examiners  appointed  under  this 
Act."  "The  efiect  of  this  provision,"  says  the  Council,  "is  to 
retain  the  examining  Boards  of  all  the  existing  corporations,  and  to 
infringe  on  the  principle  that  there  should  be  a  uniform  qualifica- 
tion and  one  general  board  of  examiners."    The  Council  object  to 
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"the  proposal  to  legalise  agreements  between  town  and  country 
agents  for  sharing  prqiits,  and  again  suggest  that  if  it  be  enacted  to 
do  so,  a  clause  should  be  introduced  directing  the  Court  to  revise 
the  existing  table  of  fees,  wliich  is  not  on  such  a  scale  as  to  admit 
of  the  division  of  a  town  agent's  remuneration  with  a  country 
correspondent," 

We  cannot  quite  appreciate  the  force  of  this  objection.  The 
intention  of  the  proposed  reform  is  not  to  compel  the  client  to  pay 
fees  to  two  agents,  but  to  enable  the  agent  who  really  does  the 
work  to  get  the  fees  proportioned  to  his  labour.  If  the  country 
agent  does  the  bulk  of  the  agency  work,  as  he  often  does  now-a- 
days,  let  him  get  the  bulk  of  the  fees.  If  the  Edinburgh  .agent 
does  the  work,  by  aU  means  let  him  be  properly  paid  for  what  he 
does.  But  as  a  good  deal  of  the  agency  work  of  litigated  causes  in  the 
Court  of  Session  can  be  done  more  cheaply  and  as  well  by  counsel's 
clerks,  we  do  not  see  any  reason  for  a  new  table  of  fees  laying  a 
new  burden  on  litigants. 

We  concur  in  the  criticism  of  the  General  Council  of  Procurators, 
that  the  advantage  held  out  to  agents  by  the  Bill  is  rendered 
nugatory  "  by  the  provision  of  this  Bill,  that  an  agent  shall  practise 
only  in  the  court  where  he  has  his  place  of  business — a  provision 
indeed  which  would  abridge  the  rights  of  many  who  are  at  present 
enrolled  to  practise,  and  do  practise  before  several  sheriflFs."  This 
is  a  matter  of  such  importance  that  we.  quote  what  we  said  about 
it  last  year,  to  which  we  have  nothing  to  add — 

^*  The  32d  seotion  of  the  Bill,  in  our  opinion,  goes  very  far  to  neatialize  the 
purposes  which  the  Bill  is  intended  to  effect.  It  is  true  that  the  Law  Courts 
Commission  exhibited  the  same  timidity  about  processes  which  this  clause 
evinces.  But  we  are  unable  to  see  that  the  sanctity  that  now  hedges  a  process 
would  be  insufficient  to  protect  it  if  borrowed  by  an  agent  in  Stomoway,  just 
as  when  borrowed  by  an  agent  in  Dalkeith  or  Penicuik.  There  is  at  present 
no  rule  prohibiting  a  Writer  to  the  Signet,  or  a  Solicitor  in  the  Supreme  Courts, 
who  resides  in  Wick  or  Wigtown,  from  borrowing  a  process  and  conducting,  or 
trying  to  conduct,  a  litigation  in  the  Court  of  Session.  If,  therefore,  it  is  found 
inconvenient  in  practice  that  so  great  license  should  be  allowed  in  borrowing 
processes,  it  is  for  the  Court  to  lay  down  restrictions  when  the  inconvenience 
comes  to  be  felt,  as  was  done  in  1820  and  1833.  We  do  not  think  that  such 
inconvenience  would  ever  be  felt,  because  agents  know  the  serious  risk  they 
incur  by  delaying  to  return  processes,  and  may  be  trusted  to  have  all  produc- 
tions in  the  clerks  hands  at  the  proper  time.  We  are  quite  alive  to  the  import- 
ance of  this  matter.  Deeds  of  the  greatest  possible  value  may  be  among  the 
productions  in  a  cause.  But  we  are  totally  unable  to  see  that  the  fear  of  im- 
prisonment will  be  a  greater  deterrent  to  an  a^ent  who  has  a  place  of  business 
in  Mid-Lothian  than  it  would  be  to  an  agent  in  Qlasgow  or  Dumfries.  Physi- 
cally, it  is  almost  as  easy  to  reach  the  one  sjb  the  other  now-a-days  ;  morally^ 
we  do  not  imagine  that  the  gentlemen  who,  under  this  act,  are  qualified  to  act 
as  agents  in  the  Supreme  Court,  are  less  susceptible  to  the  disgrace  and  annoy- 
ance of  such  a  punishment  than  their  brethren  in  £dinbui^h. 

"  But,  after  all,  what  would  be  the  effect  of  the  regulation  is  section  32 1    It 
would  simply  be  evaded.    Every  country  agent  whose  Court  of  Session  busi- 
ness is  considerable,  and  who  does  not  choose  to  make  a  permanent  arrangement 
with  a  regular  practitioner  in  Edinburgh,  ^dll  keep  a  room  with  his  name  on 
*    door  and  a  clerk  in  it^  who  wiU  borrow  processes  and  make  enrolments  in 
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his  employer's  name.  Xnd  the  same  door  may  bear  the  brass  plates,  and  the 
same  clerk  borrow  the  processes,  of  a  dozen  country  agents,  as  is  now  the 
practice  in  Dublin ;  and  the  result  will  simply  be  to  bring  into  existence  a  new 
spawn  of  illegitimate  agents,  such  as  we  find  the  Court  endeavouring  to  sup- 
press in  the  end  of  the  seventeenth  and  beginning  of  the  eighteenth  centuries. 
Every  consideration  points  to  the  propriety  of  leaving  agents  to  make  their 
own  arrangements  with  regard  to  this  matter  as  well  as  the  division  of  fees.  If 
any  rule  is  to  be  laid  down  by  statute  we  prefer  one  which  will  prevent  the 
Court,  in  its  proper  anxiety  for  the  safety  of  important  writings  and  the 
despatch  of  business,  from  laying  down  too  stringent  rules  with  regard  to  the 
borrowing  of  processes." 

The  freserU  Condition  of  the  Bar. — This  subject  continues  to 
excite  discussion  both  in  England  and  Scotland,  and  we  do  a  public 
service  in  bringing  before  our  readers  the  more  important  contri- 
butions to  the  controversy.  A  clever  book  lately  published^  has 
treated  copiously  of  the  real  and  imaginary  grievances  to  be  found 
in  the  legal  profession.  It  has  called  forth  some  very  true  obser- 
vations from  a  barrister  writing  in  the  Law  Times,  which  are  almost 
as  applicable  on  this  side  of  the  Tweed  as  on  the  other  (with  the 
exception  that  in  Scotland  it  has  never  been  necessary  for  a  client, 
merely  seeking  advice  to  have  recourse  to  the  mediation  of  an 
agent).     The  barrister  writes  as  follows : — 

"  The  barrister's  view  of  his  profession  is  necessarily  coloured  by  tho  circum- 
stances in  which  he  finds  himself  placed,  and  the  picture  which  I  consider  is 
ably  drawn  in  the  book  before  me  of  the  blirrister  absolutely  without  connection 
going  to  the  wall,  and  of  a  barrister  marrying  a  wealthy  solicitor's  daughter  and 
getting  into  practice,  is  doubtless  faithful  as  far  as  it  goes,  fiut  I  cannot  help 
thinking  that  the  writer  has  been  too  sweeping,  leaving,  as  he  does,  no  happy 
middle  path  by  which  the  barrister  without  connection,  but  with  indomitable 
pluck  and  perseverance,  backed  by  sufficient  ability,  in  course  of  time  works 
his  way  into  a  livelihood.  I  quite  admit  that  these  are  rare  instances,  and  that, 
unless  a  man  has  private  means,  the  fight  is  one  which  he  enters  upon  with 
terrible  odds  against  him.  The  author  of  the  work  under  notice  disregards 
altogether  the  fact  that  social  connections,  apart  from  marriage,  bring  business 
to  the  barrister  ;  and  I  am  inclined  to  believe  that,  as  a  body,  solicitore  are  open 
to  receive  suggestions  as  to  the  ability  of  particular  men  at  the  Bar  who  are 
known  to  their  chents.  But  I  will  here  point  out  one  terrible  mistake  which 
is  made  by  the  friends  of  young  barristers.  These  so-called  friends  know 
nothing  of  the  difficult  science  which  the  hamster  has  to  understand  to  a  certain 
extent  before  he  can  practise  successfully ;  and  it  is  frequently  supposed  that  a 
certain  facility  in  famihar  conversation,  and  some  confidence,  sufiice  to  carry  a 
Wrrister  through  ordinary  business.  Too  many  students  neglect  the  invaluable 
training  of  a  pleader's  or  barristei*'8  chambers,  and  go  to  the  Bar  with  the 
smallest  modicum  of  practical  knowledge.  The  influence  of  friends  is  brought 
to  bear ;  the  attorney,  in  fear  and  trembling,  writes  the  name  on  the  brief,  and 
it  is  duly  deUvered.  What  docs  the  attorney  obtain  when  he  goes  to  consulta- 
tion ]  Does  he  receive  wise  *  counsel  V  Does  he  not  rather  find  that  he  could 
instruct  his  young  adviv«»er  ?  I  do  not  follow  out  the  consequences ;  but  it  is 
very  probable  that  this  ill-timed  pressure  has  destroyed  a  genuine  chance  in  the 
young  life. 

"  So  much  as  to  the  grievance  concerning  the  difficulty  barristers  find  in 
obtaining  practice.  What  is  the  proposed  remedy  ]  The  author  of  the  work 
before  me  has  exhausted  all  the  learning  upon  the  subject  to  show  that  in  the 
beginning  of  our  jurisprudence  attorneys  had  no  existence  :  the  client  went 

^  The  Legal  Profession.     By  a  Doctor  injure  aViZt.     London:  Ridgway. 
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direct  to  bis  connsellor  or  barrister.  It  is  to  tbis  condition  tbat  the  'vmter 
wishes  the  profession  to  revert.  He  certainly  sketches,  with  much  humour,  the 
unhappy  position  of  the  local  barrister  in  a  County  Court  who  finds  himself 
opposed  to  those  men  from  whom  alone  he  hopes  to  get  business.  Instead  of 
inclining  to  favour  his  hopes  their  desire  is  to  act  as  advocates  and  get  rid  of 
him.  The  contest  is  hopeless,  because  he  cannot  meet  them  on  their  own 
ground  and  take  instructions  direct  from  the  client.  He  is  shut  off  from  the 
public  by  the  very  men  whose  interests  are  opposed  to  his.  Now,  whilst  I  feel 
strongly  the  great  advantages  attaching  to  the  present  system  of  placing  a 
middleman  between  the  barrister  and  the  public  in  litigious  business  in  the 
Superior  Courts,  I  cannot  help  thinking  that  in  County  Courts,  where  the 
attorneys  encroach  upon  the  province  of  the  barrister,  and  desii-e  to  do  so  more 
and  more,  until  a  barrister  is  never  seen  in  those  courts,  it  would  be  only  fair 
that  the  barrister  should  be  set  free  from  the  etiquette  which  prohibits  him 
from  pursuing  his  caUing  unless  instructed  by  those  who  don't  i^ash  to  give  him 
work.  So  again  in  matters  of  opinion — why  should  not  any  person  desiring  a 
barrister's  opinion  be  entitled  to  go  to  his  chambers  and  pay  one  or  two  guineas, 
and  receive  a  written  opinion  in  the  same  way  as  he  would  consult  his  phvsi- 
cian?  The  author  of  tne  *  Legal  Profession*  makes  one  of  his  best  hits  when 
describing  the  position  of  a  suitor  who  finds  himself  in  Pump-court,  and  desires 
an  opinion  of  a  common  law  barrister.  Within  twenty  yards  on  either  side  are 
numbers  of  able  men,  ready  and  willing  to  give  their  advice  for  a  guinea  or  two. 
Why  should  those  doors  be  closed  to  him  ?  But  they  are  closed  by  etiquette, 
and  the  suitor  must  go  up  to  a  solicitor  in  Lincoln's-inn-fields,  and  pay  nim  to 
take  the  opinion  of  the  very  same  counsel  who  were  within  his  own  reach  in 
Pump- court.  An  ordinary  answer  to  this  is  that  a  client  is  rarely  able  to  state 
his  own  case  in  a  form  upon  which  a  barrister  could  safely  give  an  opinion.  I 
don't  think  this  answer  worth-  much  ;  and,  beyond  a  doubt,  eminent  men  in 
times  past  have  given  opinions  upon  cases  laid  before  them  without  the  inter- 
vention of  the  attorney. 

"  The  great  grievance  which,  in  my  opinion,  the  Bar  has  is  this.  So  long  as 
pre-audience  was  accorded  to  barristers  in  the  County  Courts,  and  so  long  as 
they  had  exclusive  audience  in  the  Bankruptcy  Courts,  and  previous  to  the 
County  Court  Act  of  1867,  which  sent  so  much  business  to  the  Countv  Courts, 
the  position  of  the  Bar  was  intelligible.  The  courts  could  be  approaclied  most 
conveniently,  and  in  general  only,  by  the  Bar.  Recent  legislation,  however, 
being  in  favour  of  economy,  has  paid  no  regard  to  the  position  of  the  Bar,  and 
has  thought  only  of  the  pocket  of  the  suitor.  As  the  author  of  the  *  Legal 
Profession*  fairly  points  out,  a  barrister's  position  w  largely  changed.  Hundreds 
of  causes  annually  which,  before  1867,  would  have  found  their  way  into  bar- 
risters' chambers,  are  now  remitted  to  County  Courts  aiid  condijcted  by  attor- 
neys. In  police  courts,  in  County  Courts,  in  judge's  chambers,  and  before 
arbitrators,  and  particularly  in  the  Bankruptcy  Courts,  attorneys  appear  as 
advocates,  and  it  is  no  exaggeration  to  say  that  a  great  deal  of  what  has  l>een 
always  regarded  as  the  proper  business  of  the  Bar  is  now  disposed  of  by 
attorneys.  What  con-esponding  benefit  has  been  accorded  to  the  Bar  ?  None. 
And  not  only  so ;  the  offices  which  have  always  been  given  to  the  Bar  are 
exciting  the  envy  of  the  *  lower'  branch,  and  the  patronage  on  which  many  of 
the  unemployed  members  of  the  Bar  have  lived  is  demanded,  in  part  at  least, 
for  the  attorneys.  I  must  confess  that  to  me  it  is  simplv  astonishmg  that  the 
Bar  can  see  the  bread  being  taken  out  of  its  mouth,  and  make  no  sign.  The 
leason,  however,  is  obvious.  Let  any  junior  barrister  put  himself  at  the  head 
c»f  a  movement  for  setting  at  defiance  the  rules  of  etiquette  which  prohibit  him 
from  giving  advice  to  the  public,  and  from  conducting  causes  in  Comity  Courts 
on  instructions  furnished  direct  by  the  suitor.  He  would  never  get  a  brief 
from  an  attorney  as  long  as  he  lived.  Those  who  are  in  practice  have  still 
stronger  reasons  for  remaining  quiet.  And  this  makes  the  prospects  of  the  Bar 
all  the  more  alarming.  If  legislation  goes  on  as  it  has  gone,  and  if  Mr.  Lewis 
succeeds  in  his  crusade  against  the  abuses  of  the  Bar,  and  its  monopoly  of 
jxatronage,  the  Bar  will  be  a  profession  carefully  to  be  avoided." 
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A  solicitor,  -writing  with  regard  to  the  same  book,  refers  to  the 
late  Mr.  J.  G.  Phillimore's  opinion  that  the  superiority  of  the  French 
to  the  English  Bar  is  due  to  the  study  of  the  Eoman  law  and  the 
absence  of  the  "  malignant"  and  "  absolute  power  of  attorneys  over 
the  English  Bar ;"  and  to  the  remark  thereon  of  the  writer  of  the 
book,  that — 

"  *  A  far  more  feasible  way  out  of  this  state  of  things,  if  it  really  exists,  than 
the  su^ested  amalgamation,  is  to  restore  to  the  Bar  the  privilege  that,'  as  it  is 
alleged/  *  it  formerly  possessed  of  advising  clients  directly,  without  the  inter- 
vention &f  attorneys.  Let  the  public  go  to  the  attorneys,  if  the  public  pleases, 
and  ask  their  advice  in  the  first  instance  ;  and  let  the  attorney  then,  if  neces- 
sary, instruct  counsel ;  or  let  the  public  go  to  counsel,  if  the  punlic  pleases,  and 
ask  their  advice  in  the  first  instance,  and  let  the  counsel,  if  they  think  that 
judicial  proceedings  are  necessary,  instruct  attorneys.' 

"  Now  I  venture  to  suggest  to  the  writer  of  these  remarks,  that  the  rules 
which  in  practice  preclude  the  Bar  from  giving  advice  to  the  public  without  the 
intervention  of  an  attorney,  have  grown  up  side  by  side  with  the  present  system 
of  instructing  counsel  in  all  matters  which  can  be  considered  as  properly  coming 
within  the  province  of  counsel,  and  I  think  I  express  the  feeling  of  my  branch 
of  the  Profession  when  I  say  that,  if  the  Bar  were  to  abrogate  or  disregard 
those  rules,  it  would  be  a  considerable  breach  of  ^ood  faith.  I  believe  it  is  the 
general  experience  that,  at  any  rate,  London  solicitors  of  the  best  class  will  not 
practise  in  County  Courts,  and  invariably  instruct  counsel,  if  the  case  will  bear 
a  fee.  There  are  some  few  attorneys,  I  know,  who  have  an  eye  to  the  Bar,  and 
who  feel  that  they  are  only  pursuing  their  career  to  that  end,  by  speaking 
whenever  an  opportunity  offers.  There  are  a  few  others  with  what  is  vulgarly 
termed  *  the  gift  of  the  gab,'  whose  greatest  delight  is  to  hear  their  own  voices, 
and  who  think  they  would  be  law  officers  if  they  were  at  the  Bar. 

"  There  seems  to  me  a  very  simple  way  out  of  the  difficulty  which  threatens 
to  bring  the  branches  of  the  Profession  into  collision,  but  wliich  the  author  of 
the  *  Legal  Profession' — wholly  engrossed  in  the  grievances  of  the  Bar — does 
not  notice.  1  do  not  consider  it  a  grievance  that  a  barrister  who  has  not  the 
ability  to  fonn  a  connection,  either  by  social  intercourse,  by  seizing  opportuni- 
ties of  displaying  talent  in  public  places,  or  by  literary  labour  in  connection 
with  the  law,  should  go  without  business.  He  should  have  calculated  his 
chances  before  launching  upon  untried  seas,  and  should  have  begun  his  career 
as  a  solicitor.  The  author  recognises  that  some  of  our  most  eminent  judges 
began  life  as  attorneys.  To  this,  however,  it  may  be  fairly  replied  that  even  if 
five  years  be  spent  in  obtaining  admittance  as  an  attorney,  lie  cannot  at  any 
time  elect  to  be  called  to  the  Bar.  What  I  say  is,  make  this  possible.  Make  it 
possible  for  the  attorney  on  passing  an  examination  to  be  called  to  the  Bar 
forthwith,  and  make  it  possible  for  the  barrister  to  leave  his  sphere  and  practise 
as  an  attorney  on  the  same  terms.     *  The  freest  interchange'  is  wholesome. 

"A  variety  of  opinions  exist  concerning  the  advisability  of  in  any  way 
encroaching  upon  tne  independent  position  of  the  Bar.  It  is  undoubtedly  a 
splendid  institution,  of  which  I  am  most  proud.  Barristers,  as  a  class,  are  high- 
minded  and  incorruptible.  They  are  not  brought  into  collision  with  the 
passions  which  the  attorney  may  excite  or  appease,  and  which  must  in  a 
measure  affect  the  judgment  of  the  advocate.  1  would,  therefore,  see  the  posi- 
tion of  the  Bar  preserved  intact.  At  the  same  time  I  acknowledge  that  the 
desire  of  the  Legislature  to  provide  'cheap  law'  has  caused  a  considerable 
diminution  of  the  business  of  the  Bar.  This,  however,  was  due  to  no  action  on 
the  part  of  the  attorneys,  on  the  contrary ;  and  I  am  sure  that  the  changes  have 
not  benefited  London  solicitors." 

The  East  India  Association, — At  a  meeting  of  this  Association 
held  on  the  1st  May,  a  paper  was  r^ad  by  Mr.  W.  Taylor,  entitled 
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"  Publicity  the  Handmaid  of  Justice,"  or  **  The  Silent  Chamber  at 
Whitehall"  The  subject  is  one  of  considerable  interest  to  the  legal 
profession  as  well  as  to  the  public,  and  is  likely  ere  long  to  attract 
general  attention. 

The  position  of  British  rule  in  India,  and  the  constitution  of  the 
Indian  Government,  give  rise  to  an  anomaly,  rendered  the  more 
glaring  owing  to  the  practice  of  the  India  Office  in  London,  where 
the  authorities  have  chosen  to  envelope  their  proceedings  in  a 
mystery  and  secresy  for  which  there  is  no  express  warrant  in  the 
Act  of  1858,  and  which  (save  in  exceptional  cases)  is  contrary  to 
the  practice  adopted  under  the  rule  of  the  late  East  India  Company. 
The  anomaly  is  this.  By  the  Government  of  India  Act,  1858,  in 
conformity  with  the  principle  laid  down  in  a  series  of  acts  and 
regulations  from  the  time  of  Lord  ComwaUis  downwards,  the 
Government  of  India  (under  the  name  of  the  Secretary  of  State  in 
Council  of  India)  is  amenable  to  the  law,  and  may  be  sued  by  the 
meanest  Eyot  (or  cultivator)  within  the  British  dominions,  if  his 
rent  has  been  enhanced  contrary  to  law  and  regulation.  There  are 
however  numerous  and  large  territories  in  India  ruled  by  princes 
nominally  independent,  or  by  feudatories  of  the  British  Crown,  who 
are  entrusted  with  the  administration  of  their  districts  so  long  as 
they  comply  with  the  conditions  of  their  tenure.  In  these  dis- 
tricts there  are  no  British  Courts  of  Justice,  although  British  author- 
ity is  there  no  less  supreme  than  in  the  strictly  British  possessions ; 
for  it  must,  as  Mr.  Taylor  remarked,  never  be  forgotten  that  the 
British  power  is  paramount  through  all  parts  of  India.  In  each  of 
these  territories  or  districts  there  is  a  British  resident  or  superin- 
tendent who  represents  on  the  spot  British  interests  and  British 
authority,  and  it  is  perfectly  well  known  that  whatever  he  orders  can 
and  will  be  enforced  by  the  irresistible  weight  of  the  British  power. 
In  a  question  of  succession  to  the  Raj  (or  nominal  sovereignty)  of 
the  territory  his  decision  is  invariably  called  for.  This  and  other 
questions  calling  for  his  decision  may  depend  upon  purely  legal 
considerations;  yet  while  the  resident  is  often. a  military  officer, 
without  any  judicial  knowledge  or  experience,  the  appeals  from  his 
decision  are  relegated  to  what  is  called  the  Political  Department  of 
Government,  and  are  decided,  without  any  evidence  taken  or  sifted 
by  a  Judge,  on  the  report  of  the  officer  who  has  given  the  decision 
in  the  first  instance.  The  last  decision  in  India  is  pronounced  by 
the  Governor-General  in  Council.  If  the  party  aggrieved  is  perse- 
vering enough,  he  appeals  to  the  Secretary  of  State  in  Council ;  and 
here,  Mr.  Taylor  observ^ed,  the  proceedings  become  immersed  in  a 
secresy  so  profound  as  to  exclude  every  ray  of  light.  Nothing 
transpires  beyond  the  small  scrap  of  paper  which  annoxmces  at  the 
door  of  the  chamber  the  subject  of  the  deliberations  within. 

This  secresy,  Mr.  Taylor  showed,  is  productive  of  great  mischief 
The  suitors  and  their  agents  resorted  to  the  most  absurd  and 
grotesque  devices  in  the  hope  of  influencing  the  mysterious  tri- 
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buna!  He  mentioned  an  amusing  instance.  One  day  a  drama 
was  enacted,  described  the  next  morning  in  glowing  colours  in  the 
Daily  Telegraph,  announcing  that  "  the  sombre  hues  of  Westminster 
Abbey"  had  been  enlivened  by  a  pageant  of  a  novel  description, 
consisting  of  a  Hindoo  and  suite  in  gorgeous  oriental  costume,  who 
went  in  procession  and  knelt  at  the  tomb  of  Lord  Canning.  The 
fact  was  that  a  certain  Bajah  had  then  an  appeal  pending  before 
the  Secretary  of  State  in  Council,  in  which  he  relied  on  a  dictum 
of  Lorcl  Canning  and  a  principle  of  Hindoo  law.  The  "  Hindoo" 
who  led  the  procession  was  none  other  than  the  steward  of  this 
Sajah,  and  a  very  orthodox  Mahommedan.  This  Eajah  had  really 
a  good  case,  and  succeeded  in  the  appeaL  Nothing  could  be  more 
absurd  than  to  suppose  that  the  result  was  influenced  by  the  ridi- 
culous performance  above  mentioned,  but  the  successful  suitor  very 
likely  believes  to  this  day  that  it  was. 

Mr.  Taylor  then  proceeded  to  mention  the  recent  decision  of  the 
Privy  Council  in  the  Dyce  Sombre  case  (Mrs.  Forrester's  appeal),  in 
which  an  injustice  committed  in  the  Political  Department  was, 
aft^r  a  perseverance  for  thirty  years  by  the  aggrieved  party,  redressed 
by  the  Judicial  Court  of  last  resort.  In  this  case  the  district  to 
which  the  wrongful  act  related  had  been  annexed  to  the  British 
possessions,  and  so  a  door  had  been  opened  for  a  remedy  by  the 
ordinary  Judicial  Courts.  No  redress  would  ever  have  been  got 
from  the  Political  Department. 

•  Mr.  Taylor  advocated  publicity  as  the  remedy  for  the  state  of 
things  described  in  his  paper ;  and  urged  the  necessity  of  a  measure 
providing  that  every  question  involving  private  rights  arising  in 
lud  ja  should,  except  for  reasons  of  State  duly  assigned  and  recorded, 
be  disposed  of  by  a  public  tribunal,  with  fuU  opportunity  for  the 
parties  to  be  heard,  and  to  have  due  legal  assistance. 

It  may  here  be  called  to  mind  that  a  provision  already  exists 
in  the  Act  constituting  the  Judicial  Committee  of  the  Privy  Council, 
empowering  Her  Majesty  to  refer  any  question  whatever  to  that 
tribunal ;  and  it  may  be  thought  that  advantage  might  have  been 
taken  of  that  provision  for  the  decision  of  a  large  portion  of  the 
class  of  cases  referred  to  in  Mr.  Taylor's  paper.  It  appears,  how- 
ever, that  the  India  Office  has  thrown  its  weight  into  the  scale 
against  any  such  exercise  of  the  prerogative,  and  on  a  recent 
occasion  successfully  resisted  a  motion  made  in  Parliament  for  an 
address  to  the  Crown  in  favour  of  such  a  course.  The  result  is, 
that  a  wrong  done  by  the  Indian  Government  outside  the  strictly 
British  Possessions  is  practically  without  remedy ;  and  it  does  seem 
that  a  case  is  made  out  for  extending  to  questio;is  of  the  nature 
above  referred  to  the  opportunity  of  public,  hearing  and  judicial 
consideration  from  which  they  are  at  present  excluded,  owing  to  the 
fiction  by  which  the  British  Government  treats  as  independent 
these  territories  where  British  power  in  fact  reigns  supreme. 

E.  a 
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Bankers*  Responsibility  for  InforTnation  abotU  Customers, — The 
caae  of  Smift  v.  Winterbotham — the  Gloucestershire  bank  case — 
which  excited  so  much  attention  some  time  ago  when  the  trial 
before  a  jury  occurred,  has  now  come  before  the  Court  of  Queen's 
Bench  to  determine  the  points  of  law  which  were  raised.  The 
decision  of  the  Court  is  against  the  bank,  thereby  fixing  for  the 
present  in  a  very  serious  way  the  responsibility  of  banks  for  the 
information  which  they  give  to  each  other  about  the  solvency  of 
customers  and  others.  The  main  facts,  it  will  be  remembered, 
were  that  the  Gloucestershire  Bank  was  sued  for  damages  by  the 
customer  of  a  Sheffield  Bank,  which  had  made  an  inquiry  on  his 
behalf  in  the  usual  way  at  the  manager  of  a  branch  of  the 
Gloucestershire  Bank  concerning  Sir  \V.  Kussell,  and  received  an 
answer  which,  according  to  the  finding  of  the  jury  in  point  of 
fact,  went  beyond  the  reasonable  limits  of  error,  and  consequently 
caused  loss  to  the  plaintiff  by  inducing  him  to  trust  Sir  W.  Kussell. 
On  this  ground  the  verdict  at  the  trial  was  against  the  bank,  but 
an  appeal  was  allowed  on  points  of  law,  whjcli  were  chiefly — that 
under  what  is  known  as  Ix)rd  Tenterden's  Statute,  the  bank  was 
not  responsible  for  the  statement  of  the  manager,  and  that  the 
answer  being  given  to  the  Sheffield  Bank,  and  not  to  the  customer 
who  sued,  of  whom  the  Gloucestershire  Bank  knew  nothing,  the 
action  could  not  lie.  On  these  points,  after  long  deliberation,  the 
Court  has  decided  unequivocally  against  the  bank.  It  is  held  that 
they  are  responsible  for  their  manager,  the  answer  being  given 
within  the  ordinary  scope  of  his  duty,  and  that  as  the  answer  to 
the  Sheffield  Bank  was  given  for  the  purpose  of  being  communi- 
cated to  some  one,  the  Gloucestershire  Bank  is  liable  to  any  one 
to  whom  the  Sheffield  Bank  properly  communicated  it.  Such  is  the 
decision,  and  the  last  point  is  both  new  and  important.  The  point 
as  to  the  non-responsibility  of  the  manager  was  manifestly  a  tech- 
nical one,  which  we  are  quite  sure  was  not  suggested  by  '  the 
authorities  of  the  Gloucestershire  Bank  themselves,  but  the 
liability  of  banks  to  strangers  in  answering  questions  about  the 
credit  of  customers  is  likely  enough  to  be  thought  very  formidable 
as  here  laid  down.  We  are  disposed  to  think  that  no  banker  ought 
to  be  afraid  of  it,  as  he  gains  by  the  security  for  the  correctness 
of  the  answers  to  his  questions  quite  as  much  as  what  he  risks 
the  loss  of  by  making  mistakes  in  liis  own  answers.  But  in  face 
of  the  great  liability  imposed  by  this  case  we  are  not  sure  if  all 
bankers  will  think  so,  and  it  will  certainly  be  most  unfortunate  if 
the  upshot  should  be  to  make  bankers  unwilling  to  communicate 
with  each  other,  and  disposed  to  label  all  their  answers  to  questions 
— "  Private  and  confidential,  and  not  to  be  communicated  by  the 
inquiring  bank  to  any  person  whether  customer  or  not."  If  the 
Sheffield  Bank  had  been  debarred  from  disclosing  its  information, 
and  could  not  have  given  advice  based  upon  that  information,  it  is 
difficult  to  see  how  such  suits  as  the  present  could  have  been 
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possible,  and  bankers  may  think  it  necessary  for  their  own  pro- 
tection to  make  them  impossible,  although  they  may  be  quite 
willing,  as  we  certainly  think  they  should  be,  to  be  liable  to  each 
other. — Economist 


©bituatg. 

Isaac  Bayley,  Esq.  of  Manuel,  S.S.C.  (1850),  (Macritchie,  Bayley 
&  Henderson,  W.S.,)  died  at  13  Eegent  Terrace,  Edinburgh,  April 
15,  aged  76.  Born  at  Stenton,  Perthshire,  Mr.  Bayley  came  to 
Edinburgh  early  in  life,  and  studied  for  the  legal  profession.  He 
became  a  partner  of  the  firm  of  Macritchie,  Bayley  &  Henderson, 
one  of  the  oldest  legal  houses"  in  the  city,  and  this  connection  sub- 
sisted up  till  his  death.  In  July  1830  Mr.  Bayley  was  appointed 
registrar  and  clerk  to  George  Heriot's  Hospital,  in  room  of  one 
of  his  partners,  Mr.  Macritchie,  who  died  in  June  1830,  after 
having  held  the  office  for  thirty-five  years.  From  the  date  of  his 
appointment  to  his  decease,  Mr.  Bayley  discharged  the  duties  of 
his  position  with  assiduity,  ability,  and  general  acceptance.  In 
the  third  edition  of  Dr.  Steven's  history  of  the  hospital,  published 
last  year,  and  revised  and  enlarged  by  Dr.  Bedford,  the  deceased 
gentleman  is  thus  spoken  of: — "Mr.  Bayley  has  held  his  present 
honourable  office  for  the  long  period  of  nearly  forty-two  years. 
He  is  thus,  with  one  exception  (Dr.  James  Hamilton),  the  oldest 
official  that  has  ever  been  connected  with  Heriot's  Hospital.  The 
governors  were  greatly  indebted  to  his  sagacity  when  the  Bill  for 
the  establishment  of  the  Heriot  foundation  schools  was  being 
carried  through  Parliament  in  1836;  and  in  all  the  important 
stages  of  the  Hospital's  history  subsequently,  his  counsel,  experi- 
ence, and  intimate  acquaintance  with  the  affairs  of  the  institution 
have  been  of  inestimable  service."  Mr.  Bayley  was  for  some  time 
president  of  the  S.S.C.  Society ;  and  he  was  an  elder  in  St  Andrew's 
Established  Church,  and  one  of  the  oldest  directors  of  the  Scottish 
Widows*  Fund  Insurance  Company.  He  was  also  a  member  of 
the  original  Education  Committee  of  the  Church  of  Scotland,  when 
the  Education  Scheme  of  that  Church  was  founded  by  his  father- 
in-law,  the  late  Principal  Bairi  Mrs.  Bayley.  predeceased  her 
husband ;  but  several  sons  and  daughters  survive. 

James  Robert  Hope-Scott,  Esq.,  Q.C.,  D.C.L,  of  Abbotsford, 
died  on  the  29th  ult.,  after  a  protracted  illness,  at  the  residence  of 
his  sister,  in  Hyde  Park  Place,  in  the  sixty-first  year  of  his  age. 
He  was  the  third  son  of  the  late  General  the  Hon.  Sir  Alexander 
Hope,  G.C.B.,  Lieutenant-Governor  of  Chelsea  Hospital,  a  son  of 
the  second  Earl  of  Hopetoun;  his  mother  was  Georgiana  Alicia, 
third  daughter  of  George  Brown,  Esq.,  and  he  was  born  in  July 
1812.     He  was  educated  at  Eton  and  at  Christ  Church,  Oxford, 
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where  he  graduated  B.A.,  as  fourth  class,  in  Michaebnas  Term  1832 ; 
he  afterguards  became  a  Fellow  of  Merton  College,  and  took  the 
degree  of  B.C.L  in  1838,  and  D.C.L.  in  1843.  He  was  called  to 
the  Bar  at  the  Inner  Temple  in  1838,  and  in  1850  he  obtained  the 
rank  of  Queen's  Counsel,  with  a  patent  of  precedence.  From  an* 
early  stage  Mr.  Hope-Scott  showed  a  special  aptitude  for  Parba- 
mentary  practice,  and  for  many  years  before  his  enforced  retirement, 
through  faibng  health,  he  held  a  foremost  position  in  that  branch 
of  the  Profession,  taking  a  prominent  part  in  connection  with  many 
impoitant  bills  promoted  by  railway  companies  and  municipalities. 
"  Mr.  Hope-Scott,"  say  a  writer  in  the  Scotsman,  "  was  not  classed 
as  a  legal  scholar,  nor  did  his  branch  of  the  profession — which  was 
the  making,  not  the  interpreting,  of  laws — demand  that  accomplish- 
ment. The  amount  of  labour  he  sometimes  went  through  in 
simultaneously  conducting  several  important  cases  was  such  only  as 
the  strongest  of  men,  physically  and  intellectually,  could  possibly 
cope  with,"  and  perhaps  the  strain  thus  put  upon  his  constitution 
may  to  a  certain  extent  account  for  his  somewhat  early  death. 
Another  writer,  who  knew  him  well,  speaks  thus  of  him : — "  To  see 
him  in  a  Parliamentary  committee,  calm,  genial,  and  imembarrassed, 
no  one  unaco  tainted  with  the  actunl  state  of  matters  could  have 
guessed  at  the  weight  of  business  he  was  carrying.  Often  unable 
to  attend  to  examination  of  minor  witnesses,  he  nevertheless  took 
care  to  possess  himself  of  everything  material  in  their  evidence  by 
careful  reading  of  the  shorthand  writer's  notes ;  and  he  always 
contrived  to  be  at  hand  when  the  examination  of  an  important 
witness  might  be  expected  to  prove  the  turning-point  in  his  case. 
Having  thus  gained  the  reputation  of  mastering  thoroughly  every 
cause  he  took  in  hand,  he  was  always  heedfully  listened  to ;  and  it 
may  not,  perhaps,  be  too  much  to  say  that  his  influence  with  com- 
mittees was  increased  by  the  advantages  he  possessed  in  a  singularly 
commanding  presence,  and  in  easy  and  dignified  style  of  address. 
.  .  .  His  power  lay,  first,  in  a  strong  common-sensical  and 
practical  mind ;  next,  in  a  degree  of  tact  amounting  to  instinct,  by 
which  he  seemed  to  read  the  minds  of  those  before  whom  he  was 
pleading,  and  steered  his  course  and  pitched  his  tone  accordingly ; 
and,  lastly,  in  being  in  all  respects  a  thorough  gentleman,  knowing 
how  to  deal  with  gentlemen.  Mr.  Hope-Scott  became  and  con- 
tinued to  the  end,  an  earnest  and  devoted  Eoman  CathoHc;  but 
though  sincere  and  even  zealous  in  his  adopted  religion,  he  never, 
in  his  intercourse  with  the  world  and  with  men  of  hostile  beliefs, 
showed  the  least  drop  of  bitterness,  or  fell  away  in  the  smallest 
degree  from  that  geniality  of  spirit  which  marked  his  whole  char- 
acter, and  that  courtesy  of  manner  which  made  all  intercourse 
with  him,  even  in  hard  and  anxious  matters  of  business,  a  pleasure 
not  only  for  the  moment,  but  for  memory.  Mr.  Hope-Scdtt  was  a 
great  friend  of  the  late  Mr.  Serjt.  Bellasis,  along  with  whom  he 
became  a  convert  to  the  Koman  Catholic  Church  in  1850,  and  was 
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associated  with  him  subsequently  in  the  management  of  the  pro- 
perty of  the  late  Earl  of  Shrewsbury.  They  were  joint  trustees  for 
the  youthful  Lord  Bernard  Howard  (to  whom  the  Alton  Towers 
estates  were  devised),  whose  eldest  sister  he  afterwards  married. 
Mr.  Hope-Scott  was  a  magistrate  and  deputy-lieutenant  for  the 
county  of  Inverness,  and  Lord  of  the  barony  of  Abbotsford.  He  was 
twice  married — first,  in  1847,  to  Charlotte  Harriet  Jane,  only  child 
of  the  late  John  Gibson  Lockhart,  Esq.,  and  grand-daughter  of  Sir 
Walter  Scott,  whose  property  he  inherited,  and  whose  name  he 
assumed,  in  addition  to  his  surname  of  Hope,  in  1853.  By  her  he 
had  a  daughter,  Mary  Monica,  who  inherits  the  estate  of  Abbotsford. 
By  a  second  marriage,  in  1861,  Mr.  Hope-Scott  was  united  with 
Lady  Victoria  Fitztdan  Howard,  eldest  daughter  of  Henry,  17th 
Duke  of  Norfolk,  and  sister  of  the  present  Duke,  who  died  about 
two  years  ago,  leaving  several  children. — Law  Times. 

Archibald  Smith,  Esq.,  M.A.,  Advocate  (1834),  late  Sheriff-sub- 
stitute of  Lanarkshire,  died  at  70  Guildford  Street,  Eussell  Square, 
London,  May  3. 

John  William  Spence,  Esq.,  Writer,  Commissary-Clerk  of  Shet- 
land, died  at  Lerwick,  suddenly,  April  26. 

William  Kidston,  Esq.,  Writer,  Glasgow,  died  at  Glasgow, 
May  14. 

Edward  Bellasis,  Esq.,  seqeant-at-law,  died  on  the  24th  Febru- 
ary, after  a  short  illness,  at  his  winter  residence  at  Hyeres,  in  the 
department  of  Var,  France,  in  the  73d  year  of  his  age.  He  was 
the  eldest  son  of  the  late  Eev.  George  Bellasis,  D.D.,  rector  of 
Yattendon  and  vic^r  of  Basildon,  Berks,  by  Leah  Cooper,  daughter 
of  Emery  Viall,  Esq.  of  Walsingham,  Norfolk.  He  was  born  at 
Basildon  on  the  14th  October  1800,  and  was  educated  at  Christ's 
Hospital,  London,  and  called  to  the  Bar  at  the  Inner  Temple  in 
July  1824  In  1844  he  was  sworn  in  a  serjeant-at-law.  His  prac- 
tice first  commenced  in  the  Courts  of  Chancery,  in  London,  and 
the  County  Palatinate  of  Lancaster.  In  1836  the  Bill  for  the  Con- 
struction of  the  Great  Western  Eailway  led  to  his  turning  his 
attention  to  Parliamentary  business,  he  being  engaged  against 
Brunei  in  the  interests  of  Mr.  Wood  of  Hanger-hill,  and  his  Chan- 
cery practice  gradually  ceased.  As  an  eminent  member  of  the 
Parliamentary  Bar  he  was  engaged  in  many  important  cases,  chiefly 
those  of  railway  construction,  which  the  two  Stephensons  had  be- 
gun to  introduce.  Amongst  the  most  important  of  these  cases  were 
the  Manchester  South  Union,  the  Derby  and  Birmingham,  London 
and  Southampton,  the  Eastern  Counties,  Manchester  and  Leeds, 
South- Western  of  Ireland,  Grand  Junction,  Manchester  and  liver- 
pool,  Chester  and  Holyhead,  North -Eastern,  South  Wales,  and 
almost  all  the  Scotch  railways.  Indeed,  when  the  serjeant  came 
to  Scotland  he  could  travel  free  on  the  railways  here,  and  his  prac- 
tice came  to  be  chiefly  Scotch.    Such  other  important  cases  in  which 
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he  was  engaged  were  the  Birkenhead,  Liverpool,  Clyde  and  Tyne 
Docks,  the  Glasgow  Waterworks,  the  Clyde  and  Elver  Dee  Navi- 
gations, the  Tees  Conservancy  and  the*  Waterman's  Company.  In 
the  early  years  of  his  practice  the  Parliamentary  business  was  con- 
ducted before  both  Houses  in  an  unsatisfactory  manner ;  and  the 
Serjeant,  in  remarking  on  the  fact  of  the  Committees  being  open 
to  all  members,  alluded  to  a  specific  case  in  which  a  Committee  of 
ten  that  sat  for  days  hearing  evidence,  suddenly  swelled  to  sixty  on 
the  approach  of  a  division.  It  need  not  be  said  that  such  is  not 
the  present  procedure  at  the  Parliamentary  Bar.  On  the  succession 
of  Bertram  Arthur,  Earl  of  Shrewsbury,  Mr.  Serjeant  Bellasis  and 
Mr.  J.  Hope-Scott,  Q.C.,  entered  on  the  management  of  his  estates, 
and  on  the  death  of  the  Earl  in  1856  became  his  executors  and 
trustees,  and,  in  the  claim  of  Lord  Talbot  of  Ingestre  to  the  earl- 
dom, defended  the  rights  of  Lord  Edmund  Howard,  a  minor,  second 
son  of  the  late  Duke  of  Norfolk,  to  whom  Earl  Bertram  had  devised 
his  estates.  In  1857  began  the  celebrated  Shrewsbury  case,  the  pro- 
ceedings of  which  went  on  for  several  years.  The  claim  of  Lord 
Talbot  to  the  title  before  the  House  of  Lords  was  decided  in  his 
favour,  but  the  recovery  of  the  title  did  not  necessarily  involve 
that  of  the  estates.  Hence  came  the  second  part  of  the  litigation 
for  the  estates,  which  began  in  1858  by  an  action  of  ejectment  by 
Lord  Shrewsbury  in  the  Common  Pleas,  for  the  recovery  of  Alton 
Towers.  The  Court  decided  in  the  EarFs  favour,  whereupon  the 
trustees  appealed  to  the  Exchequer  Chamber,  where,  in  the  main, 
it  was  decided  against  them,  but  where  various  matters  were  lefb 
for  future  litigation.  Finally,  in  1867,  judgment  was  given  by  Lord 
Chancellor  Clielmsford  and  Cairns  and  Turner,  L.JJ.,  as  to  some 
entailed  portions  of  the  estate.  This  was  the  one  success  gained 
by  the  trustees,  and  with  this  disappeared  the  last  vestige  of  this 
cau&e  cilebre. 

In  1863  Sergeant  Bellasis  became  steward  of  the  manors  in 
Norfolk  and  Suffolk  of  the  Duke  of  Norfolk,  and  on  the  death  of 
the  late  Garter  King  of  Arms,  Sir  Charles  Young,  he  was  appointed, 
together  with  Lord  Howard  of  Glossop  and  Sir  William  Alexander, 
Bart.,  a  commissioner  by  the  Earl  Marshal,  to  inquire  into  the 
Heralds'  College.  The  three  commissioners  having  examined  the 
members  of  that  institution,  drew  up  an  elaborate  report,  in  which 
they  recommended  to  the  Earl  Marshal  such  reforms  as  they  deemed 
advisable.  In  1865  he  retired  from  hia  profession,  having  several 
years  previously  become  a  convert  to  the  Roman  Catholic  faith. 
He  was  a  magistrate  for  Middlesex  and  Westminster,  and  repre- 
sented the  only  remaining  branch  of  an  old  Soman  Catholic  family 
of  the  county  of  Durham,  to  which  formerly  appertained  the  Earl- 
dom of  Fauconberg.  The  family,  of  which  the  late  Serjeant  was 
the  head,  had  been  almost  exclusively  in  the  service  of  the  East 
India  Company  at  Bombay  for  more  than  a  century.  The  late 
Sergeant  Bellasis  was  twice  married,  first  in   1829  to  Frances, 
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youngest  daughter  of  William  Lycett,  Esq.  of  Stafford,  by  whom  he 
had  one  daughter,  who  died  in  infancy;  secondly,  in  1835,  to  Eliza 
Jane,  only  daughter  of  William  Garnet,  Esq.  of  Quemmore  Park 
and  Bleasdale  Tower,  Lancashire,  by  whom  he  leaves  a  family  of 
ten  children  to  lament  his  loss.  One  of  his  daughters  is  married 
to  Mr.  Lewis  Bowring,  formerly  of  the  Indian  Civil  Ser\dce,  a  son 
of  the  late  Sir  John  Bowring;  and  another  is  the  wife  of  Dr. 
Charlton  of  Newcastle-on-Tyne. 
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Obscene  Book — Appeal  from  Decision  of  Magistrate — Report  of  Proceedijigs 
in  Court  of  Justice. — "  The  Confeseioiial  Unmasked''  was^  book  on  the  practice 
of  the  Church  of  Rome  with  reference  to  auricular  confession,  and  contained 
several  very  obscene  passages.  It  was  published  by  a  society  called  the  Pro- 
testant Electoral  Union,  whose  object  was  not  to  corrupt  the  public  mind,  bui 
to  protest  against  the  teaching  of  the  Romish  priesthood,  and  to  expose  what 
it  termed  the  iniquity  of  the  Confessional ;  but  notwithstanding  that  such  was 
the  object  of  the  Society  in  publishing  it,  the  Court  of  Queen's  Bench  in  The 
Queen  v.  Hicklin  held  the  publication  to  be  a  misdemeanour  at  common  law, 
and  the  book  an  obscene  book  within  the  meaning  of  Lord  CampbelPs  Act,  20 
&  21  Vict.  c.  83.  After  that  decision  the  Society  published  a  new  edition,  in 
which  some  of  the  most  obscene  passages  were  omitted,  but  there  remained 
sufficient  to  render  the  work  not  distinguishable  in  principle  from  the  former 
edition.  One  G.  M.  having  been  tried  at  the  Court  of  Quarter  Sessions  for 
selling  this  new  edition,  a  report  of  such  trial  was  published,  in  which  the  new 
edition  of  "  The  Confessional  Unmasked"  was  fully  set  out,  although  at  the 
trial  it  was  not  read  aloud,  but  taken  as  read.  In  otner  respects  the  report  wa^ 
substantially  a  correct  report  of  the  trial.  Heldj  in  accordance  with  the  decision 
in  The  Queen  v.  Hicklin^  that  the  report  was  an  obscene  book  within  the  20  & 
21  Vict.  c.  83.  Held  also,  that  being  offensive  to  public  decency,  it  was  not 
privileged  as  the  report  of  proceedings  in  a  Court  of  Justice. — Steele  v.  Brannan, 
41  L.  J.,  Ex.  86. 

Ship  and  Shipping — Mortgage — Assignrnent  of  Freight — Notice — Priorities — 
RegistratioTL — The  owner  of  a  British  ship  assigned  by  deed  all  freight  then  or 
thereafter  to  be  earned  by  her  to  A  as  security  for  an  advance.  This  assign- 
ment not  being  within  the  Merchant  Shipping  Acts,  was  not  registered.  The 
owner  subsequently  mortgaged  the  ship  to  B  without  notice  of  A's  rights.  The 
mortga^  to  B  was  duly  registered.  Freight  subsequently  became  payAble  on 
the  arrival  of  the  ship  at  Marseilles  by  certain  consignees  there.  Before  the 
ship  arrived  at  Marseilles  B  took  possession  of  her,  and  also  gave  notice  of  his 
rights  to  the  consignees.  Held,  per  Malins,  V.C.,  that  he  was  entitled  to  re- 
ceive the  freight.  Semble,  B  would  have  been  equally  entitled  to  the  freight, 
although  he  had  not  taken  possession  of  the  ship,  so  long  as  he  gave  notice  of 
his  rights  to  the  consignees  hef ore  they  paid  the  money. — Ob8er\'ations  on  the 
position  of  the  registered  mortgage  of  a  ship.  Lindsay  v.  GMs,  28  L.  J.,  Ch. 
692,  commented  oil— Wilson  v.  tVilson,  41  L.  J.,  Ch.  423. 

Goodwill — Right  of  former  partner  to  solicit  the  old  customers, — Although  the 
fact  that  a  man  has  sola  the  goodwill  of  a  business  does  not  prevent  him  from 
setting  up  a^in  immediately  in  the  same  trade,  the  Court  will  nevertheless 
restrain  him  fn>m  sending  special  solicitations  to  the  customers  of  the  old  house 
asking  them  to  deal  with  nim  at  his  new  place  of  business,  and  it  will  not 
justil'y  his  conduct  that  he  is  not  in  any  way  holding  himself  out  as  continuing 
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to  carry  on  the  old  business  (per  Lord  Eomilly,  M.  R.) — Labouchere  ▼.  X^atMon, 
41  L,  J.,  Ch.  427. 

Will — Gift  for  the  use  and  benefit  of  wife  and  children — Joint  tenancy, — ^Tes- 
tator  gave  and  devised  his  real  and  personal  estate  to  his  wife  for  the  use  and 
benefit  of  herself  and  all  Ms  children.  Held^  rev.  decision  of  Malins,  V.C., 
that  the  wife  and  children  took  as  joint  tenants. — Newill  v.  NewiU,  41  L.  J., 
Ch.  432. 

WiNDiNa-up — Claim  far  commission  by  commercial  traveller — Engagement  for 
a  term. — A  company  engaged  D.  and  G.  to  act  as  their  commercial  travellers 
for  three  years  m  a  certain  district,  at  a  commission  upon  goods  ordered.  The 
company  was  wound  up  before  the  termination  of  the  three  years.  Held,  that 
D.  and  G.  were  entitled  to  compensation  in  respect  of  commission  for  the  un- 
expired portion  of  the  term,  the  amount  to  be  ascertained  by  the  chief  clerk  in 
chambers. — In  re  Patent  Floor  Cloth  Company ;  Dean  dt  Gilberts  claim,  41  L.  J., 
Ch.  476. 

Company — Misrepresentation  in  prospectus  by  suppression  of  material  fa/^ts  and 
liability  of  directors  and  of  estate  ofdeceased  director  after  failure  of  criminal  pro- 
ceedings to  proceedings  in  Equity. — Directors  may  not  be  liable  to  a  criminal  pro- 
secution under  24  &  25  Vict  c.  96,  sec.  84,  and  yet  may  be  liable  in  a  Court  of 
Equity  to  indemnify  persons  taking  shares  on  the  faith  of  representations  made 
by  them.  Misrepresentation  by  directors  in  the  prospectus  is  not  vice  that 
taints  the  share  itself,  into  whosoever  hands  it  passes  ;  but  the  share  may  be 
purified  by  the  conduct  of  the  allottee  or  any  subsequent  holder.  If  therefore 
the  allottee  is  barred  by  time  or  condonation,  the  transferee  is  barred  also. 
Althoi:igh  in  casea  where  a  shareholder  proceeds  against  directors  for  indemnity 
the  Court  will  not  lay  down  a  hard  ana  fast  line,  such  as  that  laid  down  in 
cases  where  a  shareholder  endeavours  to  obtain  the  cancellation  of  his  shares, 
and  say  that  after  the  commencement  of  the  liquidation  no  relief  can  be  given, 
yet  the  shareholder  must  show  diligence  in  investigating  the  true  state  of  the 
case,  and  in  coming  to  the  Court  after  the  misconduct  oi  the  directors  has  been 
discovered ;  and  if  the  liquidation  has  commenced  before  his  application  this 
will  be  a  most  material  fact,  and  it  wUl  be  rigidly  incumbent  on  him  to  show 
why  he  did  not  come  sooner  ;  no  conduct  being  more  reprobated  in  this  Court 
than  playing  fast  and  loose,  calling  on  directors  to  be  indemnified  on  accoimt 
of  the  suppression  of  facts  if  the  company  prove  disastrous,  and  condoning 
such  suppression  ii  the  company  prove  a  success.  The  estate  of  a  deceased 
director,  who  joined  in  making  misrepresentations  in  a  prospectus,  is  as  liable 
as  the  surviving  directors  are  to  indemnify  persons  taking  shares  on  the  faith 
of  such  misrepresentations. — Peek  v.  Gumey,  41  L.  J.,  Ch.  436. 

Marine  I nsurance — Misrepresentation — Mortgage — Evidence — A rbitration, 
— A  shipowner  stated  in  a  proposal  for  insurance  that  his  ship  had  been  last 
metalled  in  1 867.  The  bottom  was  then  overhauled,  and  new  metal  put  where 
required.  Held,  per  Bacon,  V.C.,  that  he  had  not  made  a  material  misstatement 
80  as  to  vitiate  the  policy.  A  rule  of  a  Mutual  Marine  Insurance  Association 
provided  that  in  case  of  a  mortgage  or  assignment  of  any  vessel  insured  in  the 
association,  the  mortgagee  must  make  himself  personally  liable  to  pay  pre- 
miums. Held,  that  the  rule  did  not  affect  an  assignment  of  a  policy.  The 
above  rule  was  not  set  up  as  a  defence  by  answer.  Held,  that  at  the  hearing  a 
certificate  of  the  ship's  register  could  not  be  produced  to  show  that  there  was  a 
mortgage  of  the  ship  itself.  The  rules  of  a  Marine  Insurance  Association  pro- 
vided that  disputes  should  be  referred  to  arbitration.  Held,  that  the  assuied 
was  not  bound  to  submit  a  legal  point  to  the  decision  of  arbitration  before 
suing  in  equity. — Alexander  v.  Campbell,  41  L.  J.,  Clu  478. 
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SHERIFF  COURT  OF  RENFREWSHIRE— PAISLEY. 

Sherifis  Fraser  and  Cowan  . 

FIKDLAT  AND  BTEWABT  V,  OEMMELL — April  26,  1873. 

(I)  Sheriff-Court  Appeals — When  is  appeal  competent  from  Substitute  to  Sheriff 
in  summary  civil  coms  arising  under  Statutes  ?  (2)  Meaning  of  ^*  State-aided  " 
Schools  in  §  14  of  Education  Act  (3)  Procedure  when  election  of  a  Tnernber  of 
School  Board  declared  invalid, — ^The  Rev.  Mr.  Findlay,  and  Mr.  Stewart,  com- 
mercial traveller,  Houston,  presented  a  petition  to  the  Sheriff  of 'Renfrewshire, 
setting  forth  that  Mr.  M«  Gemmill,  teacher,  Bridge  of  Weir,  and  who  had  been 
declared  duly  elected  one  of  the  five  members  of  the  Board,  was  a  teacher  of  a 
**  State-aided"  school,  and  therefore  ineligible  to  sit  as  a  member.  It  was 
admitted  that,  in  1839,  the  Treasury  had  granted  ^£376  for  building  and  other 
purposes,  that  sum  being  still  carried  to  the  debit  of  the  Established  Church. 
The  petition  also  contended  that  Mr.  Stewart,  who  was  the  only  competing 
candidate,  and  had  been  defeated,  should  be  declared  elected  in  room  of  Mr. 
GemmilL  The  Sheriff-substitute  (Cowan)  dismissed  the  petition  on  the  groimd 
that  he  construed  the  words  ''  State-aided  schools"  to  mean  schools  that  were 
placed  under  Government  inspection,  which  was  not  the  case  with  that  at 
Bridge  of  Weir.  The  Sheriff  (Fraser)  reversed  this  decision  by  the  following 
interlocutor : — 

*'  The  Sheriff  sustains  the  appeal  for  the  petitioners  :  Recals  the  interlocutor  of 
the  Sheriff-substitute,  except  in  so  far  as  it  repels  the  nreliminarv  pleas  stated 
on  the  part  of  the  respondent :  Finds  that  the  respondent,  Matthew  Qemmill, 
was  not  validly  elected  a  member  of  the  School  Board  for  the  United  Parish  of 
Houston  and  Kilellan,  in  respect  that  he  is  the  teacher  of  a  State-aided  school 
in  the  said  united  parish ;  tnerefore  remits  to  the  School  Board  of  the  said 
parish  to  nominate  and  appoint  a  person  to  be  a  member  of  the  Board  in  room 
and  place  of  the  respondent,  Matthew  Gemmill,  and  that  within  three  weeks 
from  this  date  :  Finds  expenses  due  to  neither  party,  and  decerns." 

To  this  interlocutor  the  Sheriff  appended  the  following  note  : — 

**  (1.)  It  was  objected  by  the  respondent  that  an  appeal  from  the  judgment 
of  the  Sheriff-substitute  to  the  Sheriff  was  incompetent,  in  respect  that,  by  the 
14th  section  of  the  Education  Act,  it  is  enacted  that  anv  dispute  as  to  the  elec- 
tion of  a  candidate  shall  be  '  summarily'  determined,  by  the  Sheriff  of  the 
County,  and  also  in  respect  it  is  enacted  that  his  determination  shall  be  final. 
The  Sheriff  cannot  adopt  this  view  of  his  powers  He  holds  it  to  be  clear 
that,  according  to  the  law  and  constitution  of  the  Sheriff  Courts,  there  is  an 
appeal  from  the  Shenff-substitute  to  the  Sheriff  in  all  civil  matters,  unless  from 
the  nature  of  the  case,  or  from  the  special  mode  of  procedure  prescribed,  an 
appeal  is  intended  to  be  excluded.  In  bankruptcy  proceedings,  it  nas  been  held 
that  an  appeal  from  the  Substitute's  judgment,  ^posing  of  a  deliverance  of  a 
trustee  in  a  sequestration  to  the  Sheriff  was  incompetent,  because,  from  the 
terms  of  the  bankrupt  Statute,  it  appeared  to  the  Court  that  the  only  appeid 
there  silowed  was  a  direct  one  to  the  Court  of  Session.  The  case  turned  upon 
the  construction  of  the  Bankrupt  Act  {Balderston  v.  Richardson,  20th  Feb. 
1841,  3  l)un.  p.  597).  So,  an  appeal  was  held  incompetent  under  the  Sheriff- 
Court  Act,  16  &  17  Vict  c.  80,  sec.  24,  against  a  judgment  of  the  Sheriff-sub- 
stitute reviving  an  action  which  had  stood  dismissed  in  consequence  of  the 
lapse  of  three  months,  without  any  proceedings  having  been  taicen  by  either 
party.  The  Court  held  that  this  was  a  matter  to  be  disposed  of  at  once  by  one 
judgment  of  one  Judge,  who,  if  satisfied  with  a  reasonable  excuse,  was  to  allow 
the  action  to  live  again.  It  was  not  a  matter  for  appealing  from  one  Court  to 
another  (M'DtmaU  v.  Brown,  13th  July  1865,  3  M>P.  1079).  Perhaps  also  an 
YOL.  XVIL  NO.  CXCVm. — JUNE  1873.  2  A 


330  SHERIFF  COURT  REPORTER. 

appeal  might  be  held  incompetent  where,  from  the  character  of  the  pro- 
cedure prescribed,  such  an  appeal  could  not  be  had  upon  the  merits,  as,  for 
example,  where  it  is  enacted  that  the  proof  need  not  be  recorded  by  the 
Sherin-subetitute  who  takes  it  Yet,  even  in  such  a  case  there  might  be  an 
appeal  upon  relevancy,  or  upon  such  a  uestions  as  are  raised  under  suspensions 
and  appeals  to  the  superior  courts.  Nay,  even  where  the  proof  has  not  been 
recorded  by  the  Shenff-substitute,  it  is  not  clear  that  it  may  not  be  re-heaid 
again  by  the  Sheriff.  A  judge  of  great  learning  and  experience  f  Lord  Cowan) 
has  given  it  as  his  opinion  that  in  such  a  case  the  evidence  mignt  be  re-led  ; 
and,  upon  the  evidence  so  re-led,  the  case  decided  {Dyke9  v.  Merry,  4th  March 
1869, 7  MT.  p.  603).  It  is  unnecessary  to  decide  this  question  in  the  present  case, 
because  the  proof  is  recorded  in  the  joint-minute  of  admissions  and  further  pro- 
bation renounced.  On  the  whole,  as  regards  this  preliminary  objection,  the  view 
which  the  Sheriff  takes  of  the  matter  is  this,  that  however  final  may  be  the 
determination  of  the  Court,  parties  are  entitled  to  the  privilege  of  appeal  within 
the  Court  itself,  unless  that  privilege  be  expressly  or  imphedly  taken  away. 
As  to  the  cause  being  summary,  that  is  simpty  an  injunction  to  the  Sheriff  to 
give  a  speedy  hearing  to  such  an  appeal ;  and,  farther,  that  the  ordinary  roll  of 
process  should  be  dispensed  with.  (2.)  On  the  merits  of  this  case,  the  Sheriff 
nas  been  unable  to  find  reajsons  for  concurring  in  the  judgment  of  the  Sheriff- 
substitute.  It  is  admitted  that,  in  the  year  1839,  the  sum  of  j£375  was  given 
by  the  State  to  aid  in  building  this  particular  school  at  Bridce  of  Weir.  The 
form  in  which  aid  has  been  given,  either  by  the  Treasury  or  by  the  Committee 
of  Council  on  Education  subsequently,  has  been  in  the  shape  of  advances — (I) 
for  building  or  fiixtures,  or  (2)  for  annual  maintenance,  or  (3)  for  books,  maps, 
and  apparatus.  In  this  particular  case  the  aid  was  given  for  building,  and  that 
was  just  as  much  State-aid  as  if  a  sum  had  been  given  each  year  for  mainten- 
ance. If  annual  aid  be  necessary,  does  not  this  school  obtain  the  advantage  of 
the  annual  interest  of  that  ^76,  which  it  is  now  enjoying  ;  and  in  tiie  report 
of  the  Committee  of  Council  on  Education  for  1871-72,  the  school  is  entered  as 
one  of  the  '  schools  aided  by  Parliamentary  grants.'  The  words  in  the  12th 
sea  of  the  Statute  are  as  follows  : — '  No  teacher  of  a  public  or  State-aided  school 
in  any  parish  or  burgh  shall  be  elig^ible  as  a  member  of  a  School  Board  under 
this  Act'  Now,  in  the  construction  of  these  words  *  State-aid,'  it  is  quite 
legitimate  to  refer  to  the  official  documents  laid  before  Parliament  in  reference 
to  education.  They  are  the  best  of  all  evidence  as  to  their  meaning,  and  with- 
out some  evidence  as  to  their  meaning  a  Court  of  law  could  not  construe  them. 
When,  therefore,  this  veir  school  is  entered  in  an  official  report  a8  a  State-aided 
school,  the  Sheriff  finds  the  strongest  confirmation  of  the  conclusion  at  which  he 
has  arrived,  that  the  contribution  of  ^£376  was  regarded  and  held  all  along  to  be 
aid  given  by  the  State  to  the  school,  as  much  as  u  it  had  been  given  in  annual 
contributions.  (3.)  The  election  of  the  respondent  being  thus  invalid,  it  follows, 
under  the  16th  section,  that  the  School  Board  must  elect,  within  three  weeks, 
some  person  in  the  respondent's  place.  The  petitioner,  James  Stewart,  con- 
tended that,  as  the  election  of  the  respondent  was  invalid,  he  was  entitled  to  be 
declared  by  the  Sheriff  duly  elected.  This  contention  is  inconsistent  with  the 
ejroress  provision  in  the  15^h  section^  by  which  the  School  Board  are  directed  to 
fill  up  a  place  made  vacant  h)r  a  judicial  finding  of  the  invalidity  of  an  election. 
It  is  because  the  petitioner  Stewart  has  fiEuled  in  this  contention  Uiat  he  has 
been  refused  his  expenses." 

SHERIFF  COURT  OF  ABERDEENSHIRE. 
Sheriffis  Guthrdb  Smith  and  Combde  Thomson. 

CHALMERS,  ETC.  V,  MILNE,  ETO. — April  3,  1873. 

Church — Quooi  Sacra— Poor— Church  CollecHon8—7  &  8  Vict,  &  44. — ^This 
action  was  brought  by  James  Chalmers  and  other  individual  heritors  of 
OldmachaTi  ag^unst  the  minister  and  kirk-aession  of  the  quoad  tacra  CSiuxch  of 
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Gilcomston,  and  concluded  for  production  of  a  full  account  of  thle  defenders'  in- 
tromissions with  the  church-door  collections  at  Qilcomston  Church  during  1871, 
that  the  same  may  be  examined  by  the  pursuers,  and  for  decree  ordaining  the 
defenders  to  apply  said  collections  '*  for  such  objects  as  the  law  directs  and  ap- 
proves, for  behoof  of  the  poor,  and  for  charitable  and  pious  uses  and  purposes/' 

Hie  S.-S.  pronounced  this  interlocutor  : — 

^*  Aberdeen,  I2th  February  1873. — Having  resumed  consideration  of  the  cause, 
sustains  the  pursuers'  title  to  sue  as  individual  heritors  of  the  parish  of  Old- 
machar  :  Finds  that  they  are  entitled  to  call  upon  the  defenders  to  produce  an 
account  of  their  intromissions  with  the  church-door  collections  made  at  the 
door  of  the  church  of  the  quoad  sacra  parish  of  Gilcomston  for  the  period 
libelled :  And  before  further  answer,  decerns  and  ordains  the  defenders  to 
produce  such  account :  Reserving  quimd  ultra  the  whole  pleas  of  parties  :  And 
contiivnes  the  cause.  John  Comrie  Thomson. 

^Note, — In  the  year  1852  the  district  and  Church  of  Gilcomston  were  erected 
by  the  Court  of  Teinds  into  a  church  and  parish  quoad  eacra^  in  connection 
with  the  Church  of  Scotland.  Gilcomston  forms  part  of  the  quoad  omnia 
parish  of  Oldmachar.  The  pursuers  are  heritors  of  the  latter  parish — the  de- 
fenders are  the  minister  and  other  members  of  the  kirk- session  of  Gilcomston 
Church.  The  present  action  proceeds  upon  an  allegation  that  the  church-door 
collections  of  Gilcomston  have  been  applied  by  the  defenders  for  other  uses  and 
purposes  than  the  law  directs  and  approves,  and  accordinglv  the  defenders  are 
called  on  to  account  to  the  pursuers,  or  to  the  kirk-session  of  the  parent  parish 
of  Oldmachar,  for  the  manner  in  which  the  collections  have  been  disposed  of. 

'*  The  defenders  oppose  the  action  on  various  grounds.  They  maintain,  in  the 
first  place,  that  the  pursuers  have  no  title  to  sue,  and  that,  in  respect  the  kirk- 
session  of  Oldmachar  have  not  been  called  as  defenders,  and  do  not  concur  as 
pursuers,  all  parties  interested  are  not  in  the  field.  The  main  defence,  however, 
relied  on  by  the  defenders,  and  that  which  truly  raises  the  merits  of  the  ques- 
tion to  be  tried  in  this  case,  is  that  the  collections  made  at  the  door  of  a  quoad 
sacra  parish  church,  erected  and  managed  (as  in  the  case  here)  in  terms  of  the 
Statute  7  &  8  Yict.  cap^  44,  do  not  belong  to,  and  are  not  at  the  disposal  of, 
the  kirk-session  of  the  principal  parish,  and  that  the  heritors  of  the  parish  have* 
no  right  to  inquire  into  the  application  of  such  collections.  The  determination 
of  the  dispute  which  has  thus  been  raised  has  'been  felt  to  be  attended  with 
considerable  difiiculty. 

^'  There  seems  to  be  little  room  for  doubt  that  collections  made  at  the  door  of 
an  ordinary  parish  church  can,  except  in  a  few  special  cases,  be  legallv  applied 
only  for  behoof  of  the  poor.  In  the  case  of  Camouslang  (23rd  November  1862) 
the  Court  found  that  it  was  competent  for  any  heritor  to  bring  a  process  against 
the  kirk-session  for  accounting  tor  their  management  of  the  booths  money,  and 
found  that  it  was  illegal  for  them  to  use  any  part  of  it  in  discharge  of  accounts 
incurred  by  the  kirk-session  for  other  objects.  In  the  case  of  Spiers  (Ist  June 
1831)  a  kirk-session  had  for  some  time,  in  addition  to  the  usual  plate  at  the 
church  door  for  collecting  alms  for  the  poor,  allowed  certain  extra  plates  to  be 
placed  in  the  churchyard  to  receive  contributions  towards  canying  on  a  litiga- 
tion with  the  heritors.  Special  intimation  was  given  of  the  purpose  for  which 
the  collection  was  made,  and  the  plates  were  distinguished  from  those  of  the 
poor,  but  the  Court  intimated  that,  but  for  the  form  of  the  action,  it  would  have 
mterdicted  the  session  from  emploving  such  extra  plates  in  future.  It  thus 
appears  to  be  authoritatively  settled  that,  save  in  exceptional  instances,  the  sole 
purpose  to  which  church-door  collections  in  the  ordinary  parish  church  can  be 
applied,  is  the  support  of  the  poor  of  the  parish.  Tliey  have,  in  fact,  a  jus 
muesitum  to  them.  It  is  also  plain  that  the  heritors  have  a  good  title  to 
demand  firom  the  kirknsession,  as  administrators  of  these  funds,  an  exhibition  of 
their  intromissions  therewith.  This  right  on  the  part  of  the  heritors  had  its 
origin,  doubtless,  in  the  circumstance  that  formerly  the  heritors  were  the 
principal  contributors  to  that  portion  of  the  poor's  funds  which  was  received 
nom  voluntary  subscriptions,  and  were  subsidiarily  liable  in  a  compulsory 
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assessment  to  the  extent  to  which  these  proved  insufficient  for  the  relief  of  the 
poor  of  the  neiish*  That  this  right  still  exists  seems  to  be  evident  from  a 
provision  in  tne  Poor  Law  Act  of  1845.  The  64th  section  of  that  Statute  enacts 
that,  in  all  narishes  in  which  it  has  been  agreed  that  an  assessment  should  be 
levied  for  tne  relief  of  the  poor,  all  moneys  arising  from  the  ordinary  church 
collections  shall  belong  to,  and  be  at  the  disposal  of,  the  kirk-session  of  each 
parish,  'provided  always  that  nothing  herem  contained  shall  be  held  to 
authorise  the  kirk-session  of  any  parish  to  apply  the  proceeds  of  any  church 
collections  to  purposes  other  than  those  to  which  the  same  are  now,  in  whole 
or  in  part,  legally  applicable,  or  to  deprive  the  heritors  of  their  right  to  eacamine 
the  accounts  of  the  Icirk'Sessiony  and  to  enquire  into  the  manner  in  which  the  funds 
have  been  applied.* 

/'  But  it  is  necessary  now  to  deal  with  what  may  be  called  the  specialty  of  the 
present  case,  viz. — ^that  Gilcomston  Church  is  not  an  ordinary  parish  church, 
but  Lb  a  church  and  parish  quoad  sacra  only.  It  mav,  it  is  thought,  be  assumed 
that  the  separation  or  annexation  of  a  parish  quoad  sacra  only  does  not  affect 
the  management  of  the  noor.  An  unreported  case  {Oammell,  Nov.  26,  1816)  is 
mentioned  with  approval  by  writers  on  Parochial  Law,  and  it  is  an  authority 
for  holding  that,  if  a  portion  of  a  parish  be  separated  and  erected  into  a  distinct 
parish  quoad  sacra^  the  competent  members  of  meetings  of  heritors  and  kirk- 
session  are  still  the  heritors  of  the  whole  parish,  which  remains  conjoined  quoad 
civilia,  and  the  kirk-session  of  the  original  parish.  In  conformity  with  this 
principle,  it  was  held  in  the  case  of  Thomson  (1 7th  Nov.  1808,  F.  C.)  tiiat  if 
the  pcut  thus  separated  be  added  quoad  sticra  to  another  parish,  the  members  of 
the  respective  meetings  of  heritors  and  kirk-session  remain  unchanged  as  to  the 
management  of  the  poor.  But  probably  the  case  which  throws  most  light  upon 
the  present  is  that  of  Panmure  v.  Sharpe  (30th  May  1839,  1  D.  840).  In  Uiat 
case  a  church,  built  by  voluntary  subscription  in  the  parish  of  Brechin,  was, 
along  with  the  district  attached  to  it,  erected  into  a  church  and  parish  quoad 
sacra  by  the  Geueral  Assembly.  The  draft  of  the  proposed  constitution  of  that 
Church  contaijis,  inter  alia,  a  provision  that  'the  letting  of  seats  and  the 
management  of  seat-rents  and  other  funds  arising  from  coUectioDs,  donations, 
or  any  other  source,  shall  be  vested  in  the  managers  elected,  as  afterwards  pro- 
vided, and  the  money  collected  by  them  shall  be  paid  into  the  funds  of  the 
church  for  the  purposes  after  specified.'  It  farther  provided  that,  until  a  per- 
manent endowment  of  not  less  than  ^100  per  annum  should  be  secured,  and 
'  until  the  whole  debt  of  the  church  be  liquidated,  the  entire  collections  of  the 
church  doors  shall  he  applied  to  purposes  connected  with  the  church  or  parish,  at 
the  disposal  of  the  mauagers,  and  for  that  purpose  paid  into  the  funds  of  the 
same,  and  whenever  such  endowment  shall  be  secured,  and  the  debts  liquidated 
as  aforesaid,  it  shall  be  in  the  power  of  the  Presbyterv  to  fix  the  future  destina- 
tion of  the  collections  and  the  proportions  thereof.'  Certain  heritors  of  the 
parish  of  Brechin  objected  to  this  constitution,  and  presented  a  bill  of  suspen- 
sion and  interdict  directed  against  the  persons  whom  it  was  proposed  by  the 
constitution  to  make  the  managers  of  the  church,  and  praying  that  they  should 
be  interdicted  '  from  making  or  applying  such  collectio;is  otherwise  than  for 
the  purpose  of  paying  over  and  accounting  for  the  same  to  the  kirk-session  of 
the  parish,  in  order  to  be  applied  for  the  maintenance  of  the  poor  and  other 
purposes,  as  directed  by  law.'  After  lengthened  consideration,  the  Court 
granted  interdict  in  terms  of  the  prayer.  There  is  thus  authority  for  holding 
that,  by  the  common  law  of  Scotland,  weekly  collections  at  the  door  of  a  quoaSl 
sacra  parish  church  are  in  truth  the  property  of  the  poor.  It  seems  reasonable 
that  it  should  be  so,  because  the  building  of  a  new  church  and  the  allocation 
of  a  quoad  sacra  district  to  it,  must  generally  result  in  the  diminution  of  the 
collections  at  the  door  of  the  proper  parish  church.  The  heritors  were  left  with 
the  same  burden  as  before,  while  the  new  church  draws  away  a  portion  of  the 
funds  which  the  old  law  regarded  as  the  primary  means  of  supporting  that 
burden.  On  this  part  of  the  case,  therefore,  the  result  arrived  at  is,  that  the 
collections  at  the  door  of  quoad  sacra  parish  churches  are  subject  to  the  same 
legal  regulation  as  the  collections  at  the  door  of  proper  parish  churches. 
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^  Assnming  that  thus  fiar  the  views  adopted  by  the  S.-S.  are  sound,  the  next 
question  to  consider  is  that  raised  under  the  6th  plea  in  law  stated  for  the  defen- 
ders. That  plea  is  in  these  terms — '  It  is  jvs  tertii  to  the  pursuers  to  conclude 
for  payment  to  the  kirk-session  of  Oldmacnar,  who  are  not  parties  to  the  action/ 
It  is  felt  that  this  plea  is  formidable  in  the  mouth  of  the  defenders.  But  it 
seems  to  raise  rather  a  technical  than  a  substantial  difficulty.  It  must  be  ob- 
served that  the  conclusion  is  for  payment  alternatively  to  the  pursuers,  or  to 
the  kirk-session  of  the  parish  of  Oldmachar,  or  to  such  other  parties  as  the 
Sheriff  may  direct,  for  benoof  of  the  poor,  and  for  charitable  and  pious  uses  and 
purposes  within  the  said  parish.  If  the  heritors  have  a  right  to  discover  what 
has  been  done  with  money,  in  the  disposal  of  which  tiiey  are  interested,  the 
action  seems  properly  enough  directed,  primarily  at  least  against  those  persons 
who  admit  that  they  have  collected  and  intromitted  with  such  funds.  It  is  not 
averred  by  the  de^nders  that  the  kirk-session  of  Oldmachar  has  ever  intro- 
mitted with  the  Qilcomston  Church  collections,  while  the  defenders  do  not 
deny  their  intromission ;  and  probably,  if  anything  were  wanted  to  establish 
it,  the  terms  of  the  first  clause  of  the  extract  minute,  No.  26  of  process,  would 
be  sufficient. 

"  The  only  remaining  question  to  be  disposed  of  is  whether  there  is  anything 
peculiar  in  the  constitution  of  Qilcomston  Church  to  take  it  out  of  what,  as 
explained  above,  is,  in  the  opinion  of  the  S.-S.,  the  general  rule  of  law.  In  the 
decreet  of  disjunction  and  erection  of  this  church  there  is  incorporated  a  con- 
stitution granted  by  the  General  Assembly.  The  management  of  the  affairs 
and  revenues  of  the  church  is  committed  to  certain  trustees,  and  the  powers 
and  duties  which  devolve  upon  them  are  fully  set  forth  on  record.  The  con- 
stitution specially  provides  tnat  the  proceeds  arising  from  the  seat  rents  of  the 
church  shall  be  applied  by  the  trustees  in  the  following  directions : — They  are 
to  pay  the  expenses  connected  with  the  celebration  of  the  Communion,  they  are 
to  jpay  feu-duty,  insurance,  lighting,  and  heating,  the  expenses  of  a  precentor 
and  oeadle,  and  any  other  expenses  necessarily  incurred  in  dispensing  the 
ordinances  of  religion  in  said  church  not  otherwise  provided  for.  The  seat-rents 
may  also  be  employed  in  improving  the  fabric  of  the  church,  and  for  the  relief 
of  those  who  are  liable  for  the  endowment  or  stipend,  and  for  maintaining  the 
building.  With  the  consent  of  the  Presbytery,  they  may,  from  year  to  year, 
make  such  addition  to  the  minister's  stipend  as  the  revenues  of  the  church  may 
warrant.  The  constitution  then  proceeds  to  provide  for  the  collections,  and  it 
is  upon  the  terms  of  this  provision  mainly  that  the  defenders  have  pleaded  their 
case.  They  are  as  follows  : — *  It  shall  be  lawful  for  the  said  trustees  to  make 
collections  at  the  doors  of  the  said  church,  for  any  of  the  purposes  aforesaid,  in 
such  manner  and  at  such  times  as  they  may  deem  proper.  The  defenders 
maintain  that,  under  the  clause  just  quoted,  they  are  under  no  necessity  of 
devoting  any  part  of  their  church-door  collections  to  the  poor ;  that  they  are 
not  '  ordinary  church  collections,'  and  that  the  heritors  of  the  parish  have  no 
right  to  inquire  into  the  application  of  them. 

"  In  terms  of  a  resolution  come  to  at  a  meeting  of  the  trustees  of  the  church, 
held  on  11th  April,  1869,  the  minister  intimated  from  the  pulpit  (see  No.  26  of 
process)  that  he  was  requested  by  the  trustees  and  elders  to  intimate  to  the 
congregation  the  purposes  to  which  the  ordinary  and  quarterly  collections  of 
the  church  'wiU  now  be  applied.'  He  then  announced  that  these  were  the 
special  purposes  which  have  been  set  forth  above  as  those  which  were  to  be 
met,  in  terms  of  the  constitution,  by  the  proceeds  of  the  seat-rents.  The 
intimation  concluded  by  announcing  that '  if  there  be  any  surplus,  it  will  be  set 
apart  for  the  poor,  especially  the  sick  poor  of  the  congregation.'  It  may  be  that 
this  intimation  was  legal  and  strictly  in  conformity  with  the  terms  of  the  con- 
stitution which  had  been  approved  by  the  Court  of  Teinds.  Q'here  is  room  for 
serious  doubt  on  that  point,  nowever,  as  it  seems  not  altogether  consistent  with 
the  spirit  of  the  provision  which  conferred  leave  upon  the  trustees  to  exercise 
a  certain  discretion  in  the  matter  of  applying  the  collections  to  purposes  other 
than  those  lecogmsed  by  the  common  law ;  that  they  should  exercise  Uiat  dis- 
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cretion  once  for  all  only,  and  include  in  their  resolntion  aU  collections,  thne 
leaving  nothing  for  the  poor  but  the  precarious  contii^gency  of  a  surplus.  But 
the  conclusion  to  which  the  S.-S  has  come  is,  that  neither  the  provision  in  the 
said  constitution  with  reference  to  collections,  nor  the  resolution  of  the  trustees 
announced  in  the  above  intimation,  is  sufficient  to  deprive  the  heritors  of  their 
right  to  examine  the  accounts  of  the  kirk-session  and  to  inquire  into  the 
manner  in  which  the  funds  have  been  applied. 

*'  If  it  be  a  sound  proposition  that,  apart  from  the  special  provision  of  the  con- 
stitution of  this  church,  the  church*door  collections  must  go  to  the  poor  of  the 
parish,  and  that  the  other  objects  requiring  expenditure  of  church  funds  are  to 
be  provided  for  in  the  first  place  out  of  the  seat-rents,  then  it  is  thought  that 
the  heritors  are  entitled,  as  the  pursuers,  to  see  that,  as  the  poor  have  got 
nothing  from  the  collections,  the  specified  objects  and  no  others  have  been  bene- 
fited by  them,  and  that  no  irregularity  has  been  committed  in  the  disposal  of 
them.  Such  being  the  views  held  by  the  S.-S.,  he  has  sustained  the  title  of  the 
heritors,  and  before  answer  in  regard  to  the  petitory  conclusions  of  the  sum- 
mons, has  ordained  the  defenders  to  lodge  in  process  an  account  of  their  intro- 
missions with  the  church-door  collections  during  a  period  of  twelve  months,  as 
concluded  for.  J.  C.  T." 

The  defenders  appealed  to  the  Sheriff,  who  pronounced  the  following  inter- 
locutor : — 

t*  Edinburgh,  3(2  AprU  1873. — ^The  Sheriff  having  considered  the  reclaiming 
petition  for  the  defenders  against  the  interlocutor  of  12th  February  last,  with 
the  answers  thereto  for  the  pursuers,  and  having  also  considered  the  record  and 
whole  process,  Sustains  the  appeal :  Recalls  the  interlocutor  appealed  against : 
Finda  that  the  pursuers  have  no  title  to  sue  this  action :  Therefore  assoilzies 
the  defenders  from  the  conclusions  of  the  summons  :  Finds  the  pursuers  liable 
in  expenses,  and  decerns.  J.  Quthrib  Smith. 

**  Note. — This  case  raises  a  question  of  extensive  application,  but  its  decision 
does  not  appear  to  the  Sheriff  to  be  attended  with  any  serious  difficulty. 

"  Although  the  Statute  authorizing  the  imposition  of  a  public  assessment  for 
the  support  of  the  poor  was  passed  in  the  year  1579,  the  poor  were  long  main- 
tained out  of  the  church  collections  and  other  voluntary  contributions,  and  it 
was  not  until  times  comparatively  recent  that  the  power  of  assessment  was 
generally  put  in  force.  It  is  stated  by  Sir  Henry  Moncreiff,  in  his  *  Life  of  Dr. 
Robertson '  (p.  468),  that '  As  long  as  there  was  no  secession  of  Presbyterians  from 
the  Established  Church,  the  weekly  collections  under  the  management  of  the 
kirk-session  were,  in  general,  found  sufficient  for  the  manaxrement  of  the  poor. 
In  some  years  of  peculiar  hardship  or  scarcity,  such  as  the  four  last  years  of  the 
seventeenth  century,  or  the  year  1740,  voluntary  assistance  was  no  doubt  given, 
and  in  some  instances  temporary  assessments  were  resorted  to,  to  enable  the 
kirk-sessions  to  meet  the  unusual  emergencies ;  but  on  all  ordinary  occasions 
the  resources  of  the  kirk-session  were  considered  as  sufficient,  and  continued  to 
be  so  at  least  as  late  as  1755.' 

*'  It  is  well  known  that  a  strong  feeling  against  compulsory  assessment  long 
existed  in  Scotland,  and  it  is  an  instance  of  the  way  m  which  even  populous 
parishes  struggled  to '  do  without  it,  except  as  an  occasional  expedient,  toat  in 
the  Barony  of  Qlasgow  the  poor  were  maintained  without  an  assessment  tiU 
within  the  last  forty  years,  and  in  the  City  of  Aberdeen  a  slight  assessment  wa^ 
imposed  so  late  as  the  year  1835. 

**  By  common  consent,  the  *  plate '  thus  came  to  be  recognised  as  the  parish 
poor-box,  and,  so  strong  was  the  national  feeling  in  its  favour,  as  compared  with 
the  system  of  rating,  that  in  1839,  in  the  case  of  Panmure  v.  Sharpe  (ID.  840), 
the  Court  of  Session  actually  decided  (against,  however,  the  opinion  of  that 
most  able  judge,  Lord  Fullerton),  that  as  the  building  of  a  new  church  con- 
nected with  the  Establishment '  might  tend  to  the  diminution  of  the  collections 
at  the  door  of  the  proper  parish  church,'  no  collections  could  be  legally  taken 
in  the  new  church  for  purposes  imconnected  with  the  maintenance  of  the  poor. 
This  was  followed  by  the  decision  in  the  well-known  Stewarton  case  (Cunning- 
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ham  y.  The  Presbytery  of  Irvine,  20th  Jannaiy  1843),  in  which  it  was  held  that 
the  Courts  of  the  Church  had  no  power  to  disjoin  and  erect  parishes  quoad  sacra, 
or  to  innovate  in  any  way  on  the  relation  subsisting  between  the  parish  church 
and  the  people  of  the  parish. 

<*  This  state  of  the  law  placed  the  members  of  the  Established  Church  in  an 
altogether  anomalous  position,  because  it  came  to  this — that,  notwithstanding 
the  admitted  spiritual  destitution  prevailing  in  many  parts  of  the  country,  where, 
owing  to  the  great  increase  of  the  population,  the  parochial  system  had  com- 
pletely broken  down,  the^  and  they  alone,  of  all  rehgious  bodies,  were  debarred 
from  building  and  endowing  churches  at  their  own  expense,  and  offering  them 
as  places  of  worship  in  connection  with  the  Establishment,  on  terms  which  any 
other  religious  community  would  gladly  accept  Accordingly,  an  Act  was 
passed  in  the  year  1844  (7  &  8  Vict  c.  44)  which  practically  undid  the  effect 
of  the  decision  given  in  the  Brechin  case  and  in  the  Stewarton  case.  The 
Supreme  Court  was  authorized,  on  certain  terms,  to  sanction  the  erection  and 
enaowment.of  new  churches  in  connection  with  the  Establishment,  and  to 
attach  a  district  thereto  qttoad  sacra  either  from  one  pansh  or  several.  By  sec- 
tion 9  the  trustees  and  mans^ers  of  the  new  churcn  are  authorized  to  make 
collections  at  the  door  for  various  congregational  purposes,  which  are  enumerated 
in  the  Statute,  but  not  one  of  these  is  the  maintenance  of  the  poor. 

''  The  Poor  Law  Act  of  1845  put  an  end  to  the  old  system  of  parochial  admin- 
istration. One  of  the  recommendations  of  the  Commission  of  Inquiry,  on  the 
report  of  which  the  Statute  was  founded,  was  that  the  mode  which  had  hitherto 
prevailed  of  giving  one-half  of  the  collections  to  the  heritors,  to  be  applied  by 
them  for  behoof  of  the  legal  poor,  and  the  remaining  half  to  the  kirk-session, 
to  be  distributed  by  them  among  the  deserving  poor,  should  be  done  away 
with ;  and  it  was  suggested,  that  in  every  parish  where  an  assessment  should 
be  imposed,  the  whole  collections  in  the  churches  should  be  left  at  the  disposal 
of  the  kirk-session.  The  intention  was  to  provide  a  fund  which,  in  the  hands 
of  men  of  Christian  benevolence  and  discernment,  like  the  elders  of  the  Church, 
would  alleviate  the  wants  not  of  the  legal  poor,  but  of  the  class  of  deserving 
and  necessitous  persons  immediately  above  them,  who,  with  a  little  timely  help 
on  occasions  of  accidental  or  imusual  pressure,  might  be  able  to  retrieve  their 
position  without  the  reproach  of  having  sunk  to  the  condition  of  paupers.  It 
was  evident  that  the  funds  derived  from  two  such  opposite  sources,  and  possess- 
ing such  diverse  characters  as  the  free-will  offerings  of  the  people  and  the  en- 
forced exactions  of  the  public  tax-gatherer,  could  not  well  be  mingled  together. 
The  growth  of  the  one  is,  in  fact,  incompatible  with,  and  destructive  of,  the 
existence  of  the  other ;  for  it  is  plain  that  the  charity^  which  would  be  freely 
given  to  a  fund  known  to  be  well  and  prudently  administered  by  the  elders  of 
the  congregation,  is  deprived  of  its  main  motive  when  it  is  so  applied  as  simply 
to  reduce  the  burdens  of  the  ratepayers. 

^  Agreeably  to  these  views,  it  has  been  enacted  by  section  54  of  the  Poor  Law 
Act  that '  in  all  parishes  in  which  it  has  been  agreed  that  an  assessment  should 
be  levied  for  the  relief  of  the  poor,  aU  monies  arising  from  the  ordinary  church 
collections  shall,  from  and  after  the  date  at  which  such  assessment  shall 
have  been  imposed,  belong  to,  and  be  at  the  disposal  of,  the  kirk-session  in 
each  parish.' 

,  ^  To  the  heritors  was  reserved  the  right  of  examining  the  accounts  of  the  kirk- 
session,  and  inquiring  into  the  manner  in  which  the  funds  are  applied,  but  they 
have  no  power  to  control  the  kirk-session  in  their  distribution ;  and  the  kirk- 
session  is  in  no  way  bound  to  apply  the  money  received  from  the  collections 
to  assist  those  who  are  entitled,  as  matter  of  right,  to  relief  from  the  ratepayers. 
In  the  case  of  Pttrie  v.  Meek  (21  D.  614)  the  Lord-President  observed:— 'The 
church  collections  may  be  employed  by  the  kirk-session  so  as  to  afford  assist- 
ance to  persons  who  are  in  no  true  sense  proper  objects  of  parochial  relief,  in- 
cluding able-bodied  persons  destitute  m>m  want  of  employment ;  and  such 
charity,  if  well  regulated,  ma^  be  and  is  productive  of  the  best  resiUts  in  pre- 
ventiiig  the  growth  of  pauperism ;  but  the  receipt  of  such  charity  can  never  be 
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held  to  constitute  parochial  relief  within  the  meaning  of  the  76th  section  of 
the  Statute.' 

**  It  thus  appears  that,  as  dispensers  of  public  charity,  the  position  now  held 
by  a  kirk-session  is  materially  different  from  that  of  a  Parochial  Board.  The 
latter  is  obliged  to  pay,  and  to  find  the  means  of  paying,  a  certain  sum  weekly 
to  every  person  possessing  a  certain  relation  to  the  parish,  and  filling  a  specific 
character,  who  is  legally  entitled  to  relief.  On  the  other  hand,  the  kirk-session 
is  a  body  of  statutory  trustees,  entitled  to  select  the  cases  that  appear  to  them 
most  deserving,  whether  thev  belong  to  the  lefi;al  poor  or  not.  With  the 
exercise  of  that  discretion  the  heritors  are  not  entitled  to  interfere,  and  in  parti- 
cular they  are  certainly  not  entitled  to  insist  that  the  church  collections  shall 
be  so  applied  as  to  assist  them  in  the  performance  of  the  duties  legally  incum- 
bent on  them.  As  against  the  kirk-session  of  the  parish,  their  only  right  is  to 
demand  an  exhibition  of  accounts — a  very  different  thmg  from  an  action  of 
accounting,  with  petitory  conclusions  for  payment. 

**  These  considerations  show  the  radical  mistake  on  which  this  action  is 
founded  ;  and  they  are  of  stronger  application  when  it  is  considered  that  the 
action  is  not  against  the  kirk-session  of  the  parish,  but  a  Voluntary  Church, 
erected  under  the  Statute  of  1844.  In  no  view  could  the  heritors  put  the  right 
higher  than  this — that  the  collections  of  all  the  Established  Churches  in  the  parish 
belong  to  the  kirk-session  of  the  parish,  and  that  the  latter,  being  negligent  in 
the  ingathering  of  the  fund,  should  be  ordained  to  take  steps  to  recover  the 
collections  taken  at  the  doors  of  the  quoad  sacra  churches.  This  is  not  the 
form  of  the  present  action  ;  the  kirk-session  of  the  parish  are  not  seeking  to 
interfere  witu  the  defenders.  But  even  although  such  an  action  were  brought, 
how  could  the  claim  be  maintained  in  the  face  of  the  fact  that,  under  the  Act 
of  1844,  a  qiwad  sacra  parish  may  be  composed  of  districts  taken  from  half-a- 
dozen  diffei^nt  parishes  ?  In  such  an  event,  where  does  the  riffht  of  action  lie  ? 
Certainly  not  in  one  of  the  parishes  only ;  and  if  in  all,  on  what  principle  is 
the  allocation  between  them  to  be  made  ?  On  the  theory  of  the  pursuers  that 
the  Brechin  case  is  still  law,  the  question  is  altogether  insoluble,  and  the  only 
conclusion  to  which  the  Sheriff  can  come  is,  that  so  long  as  the  defenders 
comply  with  the  requirements  of  the  Act  of  1844,  the^  are  entitled,  like  any 
other  religious  body,  to  administer  their  own  fimds  in  any  way  they  think 
proper.  On  this  broad  ground,  and  without  going  into  the  many  technical 
objections  which  might  be  taken  to  the  structure  of  the  summons^  the  Sheriff, 
without  difficulty  or  hesitation,  dismisses  the  action.  J.  Q.  S." 

Act. — G,  Duncan, AU. — T,  Youngson. 
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NOTES  ON  CRIMES,  CRIMINAL  JURISDICTIONS  AND 

PUNISHMENTS. 

{Continued. ) 

The  division  of  Greece  into  many  independent  states  was  un- 
favourable both  to  the  formation  of  a  perfect  and  consolidated 
system  of  law,  and  to  the  establishment  of  penal  colonies  such  as 
those  of  Eome,  France,  and  Britain,  and  to  the  various  kinds  of 
exile  sanctioned  under  the  Eoman  Empire.  Disunion  was  the 
political  principle  of  Hellenic  society. 

Among  the  Greeks  banishment  does  not  appear  to  have  been 
appointed  by  law  as  a  punishment  for  particular  ofifences.  But 
voluntary  exile  was  permitted  to  those  who  were  conscious  of 
homicide  or  were  guilty  of  murder.  The  State  did  not  prosecute 
for  crime,  but  left  the  injured  person  or  his  relatives,  if  slain,  to  do 
so.  Prosecutions  for  murder  were  brought  before  the  Areopagus, 
and  for  manslaughter  before  the  Ephetae.  If  the  accused  was  found 
guilty,  he  was  delivered  to  the  relations  of  the  deceased  to  be  put 
to  death  if  they  thought  proper ;  but  torture  and  the  extortion  of 
money  from  him  were  unlawful  (Meursius,  de  Leg,  Attici,  book  i. 
cap.  20).  The  same  custom  is  said  to  have  prevailed  among  the 
Abyssinians.  But  the  accused  might  avoid  judgment  by  with- 
drawing himself  into  exile  or  repairing  to  the  altar  before  sentence 
passed.  After  judgment  neither  the  court  nor  prosecutor  could 
remit  the  penalty.  This  exemption  from  punishment  and  limita- 
tion of  the  right  correspond  with  the  sanctuary  of  the  cities  of 
refuge  and  the  altar  among  the  Jews.  When  exercised  following 
on  manslaughter,  the  exile  continued  until  the  accused  induced  the 
prosecutor  or  somfe  of  the  near  in  kin  of  the  slain  to  take  com- 
passion on  him,  and  reconciliation  was  effected  (Meursius^  book  i. 
chap.  10).  In  that  case  there  was  no  forfeiture  of  the  accused's 
estate ;  but  when  following  upon  murder  there  was  such  forfeiture, 
and  the  exile  was  permanent.  It  is  not  clear  that  the  conception 
of  the  distinction  between  voluntary  and  involuntary  wrong  was 
fully  realized  by  the  Greeks.  Aristotle  talks  of  involuntary  crimes. 
The  asylum  of  the  temples  in  Greece  was  only  designed  forin  voluntary 
homicides,  but  they  were  made  sanctuaries  for  all  kinds  of  criminals 
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and  insolvent  debtors,  and  multiplied  so  greatly  and  were  so  much 
abused,  that  the  Roman  Senate  in  the  time  of  Tiberius  was  obliged  to 
retrench  them,  and  curtail  the  privileges  of  asylum.    A  precaution 
to  guard  against  the  consequences  of  erroneous  judgment  similar  to 
those  sanctuaries  prevailed  among  the  barbarian  nations  which  over- 
threw the  Roman  Empire,  and  was  imported  to  England.  With  them  in 
the  case  of  a  manifest  crime  the  injured  person  might  avenge  himself 
on  the  spot  without  any  previous  ceremony ;  but  if  the  crime  were 
not  manifest  there  was  required  a  previous  trial  to  determine  the 
guUt  or  innocence  of  the  suspected  person  {Laws  of  Visigoths,  bk. 
iii.   tit.  3,  sees.  3,  4,  5 ;  Laws  of  Bavarians,  tit.  7,  sec.  1,  tit  7, 
sec.  9,  tit.  8,  sec.  5).     The  same  law  also  prevailed  in  England  in 
the  days  of  the  Anglo-Saxons.     Their  procedure  "  depended  not  on 
the  nature  of  the  crime,  but  on  the  quantity  of  the  evidence.     If  a 
criminal  was  taken  in  the  fact,  if  the  murderer  was  discovered  with 
the  knife  in  his  hand  ;  or  if  the  thief  was  taken,  to  use  the  ex- 
pressive language  of  the  law,  *  handhabend,*  or  'bakbarend,'  he 
was  liable  to  the  law  of  inganthief,  that  is,  the  constable,  sheriflF,  or 
lord  of  the  franchise,  might  instantly  put  him  to  death  without 
further  inquiry.     If  the  criminal  were  not  taken  in  the  fact,  his 
trial  was  altogether  a  different  matter.  ....  If  the  criminal  was 
not  taken  in  the  fact  and  execut-ed  on  the  spot,  his  fate  depended 
almost  entirely  on  his  character,  ....  and  if  accused,  he  was  con- 
demned without  further  evidence,  unless  he  could  bring  a  certain 
number  of  compurgators  to  swear  to  his  innocence  "  (Lambard's  Col- 
lection  of  Laws  of  King  Ina,  law  5 ;  Stephen's  Criminal  Law,  chap, 
ii  p.  12). 

The  reconciliation  between  the  prosecutor,  or  deceased's  relative, 
and  the  slayer  compounded  the  oflfence,  and  operated  the  release 
of  the  accused  from  punishment.  But  this  was  seldom  efiected 
without  a  consideration  given.  It  proceeded  upon  a  ransom  or 
peculium  paid  to  the  deceased's  relatives,  which,  by  the  ancient 
laws  of  Greece,  was  a  recognised  method  of  redemption  from 
punishment  for  homicide.  Punishment  was  inflicted,  therefore,  not 
to  minister  to  vengeance,  nor  for  deterrent  or  reformatory  purposes, 
but  to  secure  recompense  to  the  individual  This  is  corroborated 
by  the  circumstance  that  such  punishments  as  cutting  off  the  ears, 
nose,  hands,  &c.,  which  were  common  among  the  Persians,  Indians 
and  Egyptians,  were  not  resorted  to.  The  principle  underlying 
punishment  was  reparation,  and  that  to  the  individual  rather  than 
to  the  State.  This  principle  was  already  recognised  in  the  Jewish 
code  in  the  case  of  theft.  "  If  a  man  steal  an  ox  or  a  sheep,  and 
kill  it  or  sell  it,  he  shall  restore  five  oxen  for  an  ox  and  four  sheep 

for  a  sheep If  the  theft  be  certainly  found  in  his  hand  alive, 

whether  ox  or  ass  or  sheep,  he  shall  restore  double,"  and  so  on 
(Exodus  XX.  1,  2,  4).  The  same  principle  was  also  the  founda- 
tion of  the  Anglo-Saxon  criminal  procedure  both  in  England  and 
Scotland     Mr.  Stephen  says :  "  The  consequence  of  conviction  was 
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the  payment  to  the  person  injured  of  a  were  or  penalty  proportioned 
to  the  offence;   but  though  this  was  the  ordinary  course,   the 
recovery  of  the  were  was  not  the  only  object  of  the  proceedings. 
"  The  were,"  says  Eeeve,  "  in  cases  of  homicide,  and  the  fines  that 
were  paid  in  cases  of  theft  of  various  kinds,  were  only  to  redeem 
the  offender  from  the  proper  punishment  of  the  law,  which  was 
death,  and  that  was  redeemable,  not  only  by  paying  money,  but  by 
undergoing  some  personal  pains ;  hence  it  is  that  we  hear  of  a 
great  variety  of  corporal  punishments.    A  person  often  charged 
with  theft  was  to  lose  his  hand  or  foot.    There  was  also  the  pain 
of  banishment  and  slavery ;  and  at  one  time  it  was  enacted,  that 
housebreaking,  burning  of  houses,  open  robbery,  manifest  homicide, 
and  treason  to  one's  lord,  should  be  inexpiable  crimes,  that  is,  not 
to  be  redeemed  by  any  pecuniary  compensation,  or  any  pain  or 
mutilation  "  (Reeve,  Hist  English  Law,  vol.  L  p.  15).     "  Thus  the ' 
general  result  of  the  Anglo-Saxon  system  was,  that  a  person  whose 
guilt  was  proved  by  his  being  taken  in  the  fact  was  instantly  put 
to  death,  as  an  enemy  might  be  treated  in  time  of  war.     If  he  was 
so  violently  suspected  that  a  given  number  of  persons  swore  to 
their  belief  in  his  guilt,  he  had  to  produce  an  equivalent,  in  the 
shape  of  a  number  of  other  persons,  who  swore  that  they  believed 
him  innocent,  or  to  appeal  to  the  ordeal  or  witness  of  God.     If  he 
failed  in  this,  he  had  to  indemnify  the  person  injured,  or,  in  default 
of  pa3rment,  to  undergo  the  punishment  of  the  crime  "  (Stephen's 
Crim.  Law,  pp.  12,  13).     And  Mr.  Cosmo  Innes,  in  his  preface  to 
The  Ancient  Laws  and  Customs  of  the  Burghs  of  Scotland  (pre- 
face, p  22),  says  there  were  "  the  ordeal  or  appeal  to  the  Deity  by 
combat,  \>y  fire,  by  water  (bellum,  ferrum,  aqua),  over  which  comes 
the  acquittal,  not  by  exculpatory  evidence  by  witnesses  to  the  fact, 
but  by  the  oaths  of  compurgators,  friends  to  speak  '  to  character ;  * 
and  last  of  all  the  judiciuinparium,  judicium  12  vivorum  secundum 
assisas  burgorum  (the  trial  by  the  verdict  of  twelve  men  according  to 
the  laws  of  the  burgh)."    And  in  Eegiam  Majestaiem  (bk.  iv.  ch.  i. 
sect.  12, 13)  it  is  enacted  of  Lese  Majestic  that  in  case  the  defender 
denies  the  charge  in  court  the  plea  may  be  decided  by  "  singular 
battel ; "  and  by  the  Baron  Laws  that  it  was  in  the  accused's  option 
to  hazard  battle   or  to  pass  to    "  ane  gude   assize "  IQuoniam 
Attachiameniay  ch.  31) ;  and  also  that  the  accused  might  lawfully 
decline  battle  by  reason  of  hurt  of  body  or  of  age,  in  which  case 
"  he  is  oblessed  to  acquite  and  charge  himself  be  the  judgment  of 
God,  that  is,  be  bote  iron,  gif  he  be  ane  frie  man ;  or  be  wat^r,  gif 
he  be  ane  husbandman,  conform  to  the  condition  and  estate  of  the 
men  "  {Beg.  Maj,  bk.  iv.  ch.  3). 

By  the  Greek  laws  punishment  for  theft  varied.  Sparta  was  a 
military  republic,  the  people  was  almost  obliged  to  be  idle  ;  and 
"  all  the  institutions  of  the  legislator  tended  to  the  union  of  the 
military  spirit  with  extreme  simplicity  of  manners,  and  the  sub- 
jection of  individual  interests  to  the  general  good  of  the  state. 
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The  intellectual  torpor  and  moral  apathy  of  the  people,  as  well  as 
the  poverty  of  the  country,  rendered  it  possible  for  the  legislator  to 
enact  laws  destructive  of  personal  liberty."  The  use  of  written 
laws  was  forbidden,  hence  the  magistrates  were  irresponsible,  and 
there  was  no  appeal.  In  order  to  make  youths  hardy  they  were 
exposed  to  the  severest  privations,  and  scourged ;  and  the  Spartan 
laws  encouraged  them  in  thieving  in  order  to  make  them  skilful  in 
the  stratagems  of  war  (Grote,  HisK  Greece,  part  ii  ch.  6  ;  Carr,  Hist 
Greece,  82,.  and  authorities  there  cited).  They  enacted  that  those 
caught  in  the  fact  should  be  severely  whipt  "  This  occasioned,"  says 
Montesquieu,  "among  the  Greeks  and  also  among  the  Romans  a  great 
difference  between  an  open  (manifestum)  and  a  private  or  con- 
cealed (non-manifestum)  theft"  (S'pirit  of  Laws,  bk.  xxix.  cap.  13). 

The  Gentoo  laws  of  theft  also  recognised  open  and  concealed 
thefts,  but  they  regarded  the  ofiences  very  differently,  for,  say  their 
laws,  "  by  punishing  thieves  the  reputation  of  the  magistrate  is 
extended  and  the  tranquillity  of  the  kingdom  secured."  With  them 
both  sorts  were  visited  with  fines,  but  those  guilty  of  housebreak- 
ing and  highway  robbery  (which  are  classified  as  concealed  thefts), 
are,  the  first,  to  have  both  hands  cut  off  and  be  crucified,  the  latter 
to  be  hanged  with  a  rope,  except  in  case  of  Brahmins,  who,  as  the 
superior  caste,  are  not  liable  to  capital  punishment,  but  to  be 
maimed,  reduced  to  slavery,  and  banished  the  kingdom,  according 
to  the  heinousness  of  the  offence  (ia^^;^,  chap.  xvii.  sec.  1,  2  and  3). 
The  Gentoo  idea  of  the  nature  and  office  of  punishment  can  best 
be  appreciated  by  considering  the  description  of  it  as  it  stands  in 
their  laws : — "  Punishment  is  the  magistrate,  punishment  is  the 
inspirer  of  terror,  punishment  is  the  nourisher  of  the  subjects, 
punishment  is  the  defender  from  calamity,  punishment  is  the 
guardian  of  those  that  sleep ;  punishment,  with  a  black  aspect  and 
a  red  eye,  terrifies  the  guilty ;  if  the  magistrate  inflict  punishment 
according  to  the  Shaster,  the  punishment  produces  such  con- 
sequences as  have  been  already  specified  in  the  kingdom  of  that 
magistrate"  {Laws,  ch.  xxi.  sec.  8).  Montesquieu  compares  the 
system  of  Lycurgus,  or  the  individual,  whoever  he  was,  fe)  whom 
that  system  was  owing  (b.c.  852-817),  with  that  of  the  Chinese 
legislators,  inasmuch  as  they  both  confound  laws,  manners  and 
customs,  whereat,  he  says,  we  ought  not  to  be  surprised  because 
their  manners  represent  their  laws,  and  their  customs  their  manners, 
(bk.  xix.  chap.  16).  Previous  to  the  time  assigned  to  the  Lycurgan 
constitution  the  Spartans  were  a  lawless  and  disordered  people; 
thereafter  they  became  amenable  both  to  laws  and  discipline. 

The  legislation  assigned  to  Draco,  B.C.  624,  was  so  stringent  and 
sanguinary  that  it  was  said  his  laws  were  written  in  blood.  At 
that  time  Attic  society  was  held  together  by  family  divisions  not 
unlike  the  Highland  clan  and  Irish  sept  systems.  "  The  gens  con- 
stituted a  close  corporation  both  as  to  property  and  as  to  persons. 
...  If  a  man  was  murdered,  first  his  near  relations,  next  his 
gennetae  and  phratores,  were  both  allowed  and  required  to  prosecute 
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the  crime  at  law ;  his  fellow  demots,  or  inhabitants  of  the  same 
deme,  did  not  possess  the  like  right  of  prosecuting  *'  (Grote,  part  iv. 
chap.  10).  Draco's  code  was  formed  in  accordance  with  the  spirit 
and  interests  of  the  ruling  class  to  which  he  belonged.  It  depended 
on  circumstances,  as  the  value  of  the  thing  stolen,  and  the  time  and 
manner  of  the  theft,  whether  it  merited  capital  punishment.  His 
enactments  or  regulations  effected  no  change  in  the  constitution, 
though  they  limited  the  judicial  power  of  the  archons,  hitherto 
irresponsible,  by  establishing  definite  penalties.  He  introduced 
some  changes  into  the  administration  of  criminal  justice  by  trans- 
ferring causes  of  murder  or  accidental  homicide  from  the  cognizance 
of  the  archons  to  the  "  ephetae,"  or  court  of  appeal,  which  he  is 
said  to  have  instituted.  That  assembly  was  composed  of  "fifty- 
one  elders  belonging  to  some  respected  gens,  or  possessing  an 
exalted  position,  who  held  their  sittings  for  trial  of  homicide  in 
three  different  spots,  ^cording  to  the  difference  of  the  cases  sub- 
mitted to  them.  If  the  accused  party,  admitting  the  fact,  denied 
any  culpable  intention,  and  pleaded  accident,  the  case  was  tried  at 
the  place  called  Palladium;  when'  found  guilty  of  accidental 
homicide  he  was  condemned  to  a  temporary  exile,  unless  he  could 
appease  the  relations  of  the  deceased,  but  his  property  was  left  un- 
touched. If,  again,  admitting  the  fact,  he  defended  himself  by 
some  solid  ground  of  justification,  such  as  self-defence,  or  flagrant 
adultery  with  his  wife,  the  trial  took  place  on  ground  consecrated 
to  Apollo  and  Artemis  called  the  Delphinium"  (Grote,  Hist 
Greece,  part  ii.  chap.  10,  and  authorities  there  cited).  "  If  the  murder 
liad  been  committed  with  forethought  or  malice  prepense,  death  in 
case  the  deceased  was'a  citizen,  or  perpetual  exile  and  confiscation  of 
property  in  case  of  a  resident  alien,  was  inflicted.  The  office  of 
avenger  of  blood  was  confined  to  the  next  of  kin,  but  lapsed  when- 
ever tha  avenger  renounced  the  execution  of  vengeance,  or  the 
deceased  himself  had  forgiven  the  homicide  before  expiring.  If  the 
manslayer  could  not  be  taken  the  avenger  might  seize  some 
of  his  kinsmen  as  hostages,  though  not  more  than  three "  (Carr; 
Hist  of  Greece,  and  authorities  there  cited,  p.  iii.).  The  Draconian 
ordinances  were  put  in  writing,  so  that  they  might  be  shown 
publicly  and  known  beforehand.  Grote  says  that  "  before 
Draco  there  existed  no  tribunal  for  trying  homicide  except  the 
senate  sitting  at  the  Areopagus,  and  we  may  conjecture  that  there 
was  something  connected  with  that  spot — ^legends,  ceremonies,  or 
religious  feelings — which  compelled  judges  there  sitting  to  condemn 
every  man  proved  guilty  of  homicide,  and  forbade  them  to  take 
account  of  extenuating  or  justifying  circumstances.  .  .  .  His 
'  tables,'  far  from  exhibiting  indiscriminate  cruelty,  introduce  for 
the  first  time  into  Athenian  law  niitigating  distinctions  in  respect 
to  homicide,  founded  on  the  variety  of  concomitant  circumstances." 
And  again,  in  respect  to  homicide,  the  Draconian  ordinances  were 
partly  a  reform  of  the  narrowness,  partly  a  mitigation  of  the  rigour 
of  tl»B  old  procedure  (Grote,  part  ii  chap.  10,  vol.  iiL  pp.  103, 106, 
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110).  But  the  severity  of  the  Draconian  legislation  in  other  re- 
spects caused  its  overthrow.  Twelve  years  after  it,  stimulated  by 
the  general  disaffection  of  the  people  towards  their  rulers,  which 
was  intensified  by  that  legislation,  Kylon  raised  an  insurrection. 
This  conspiracy  was  the  event  which  led  to  the  legislation  of  Solon, 
which  was  of  an  opposite  character.  He  was  the  founder  of 
Athenian  democracy.  He  legislated  for  a  commercial  republic,  and 
for  times  of  violent  dissensions,  political  discord  and  private  suffer- 
ings. The  harsh  law  of  debtor  and  creditor,  combined  with  the  re- 
cognition of  slavery  as  a  legitimate  status  and  the  right  of  mercantile 
traffic  in  slaves,  intensified  intestine  quarrels,  and  had  produced 
^meutes  of  the  poorer  population  against  the  rich,  who  owned  most 
of  the  soil.  He  established  a  new  political  system.  To  prevent  the 
abuse  by  the  people  of  their  power  in  criminal  judgments,  he 
divided  the  citizens  into  four  property  classes,  whose  privileges  and 
duties  he  defined.  He  popularized  the  judicature,  which  had 
exclusively  been  held  by  the  aristocracy,  so  that  persons  should  be 
chosen  by  lot  out  of  the  whole  estate  to  sit  in  court  as  judges,  and 
so  that  none  was  disqualified  by  poverty.  He  sought  to  render  the 
ancient  court  of  Areopagus  the  pillar  of  his  form  of  government. 
Besides  taking  cognizance  of  capital  crimes,  he  invested  it  with  the 
superintendence  of  religion,  morality,  and  education.  To  him  is 
also  attributed  the  establishment  of  a  more  specific  Court, — Helisea, 
which  appears  to  have  acted  as  a  committee  of  the  larger  assembly 
of  the  people.  This  popular  assembly  became  the  high  court  of 
justice,  and  after  its  establishment  the  functions  both  of  the 
archons  and  of  the  Areopagus  became  either  ministerial  or  in- 
significant. Solon's  laws  were  simple,  intelligible  in  construction, 
and  provided  that  they  should  be  readily  accessible.  The  legisla- 
tion attributed  to  him,  B.C.  694-560,  "  is  distinguished  by  its 
philanthropy.  He  defines  the  duties  of  parents  and  children  and 
families ;  and  he  enforces  the  practice  of  gratitude  and  other  virtues 
by  positive  enactments.  He  pays  a  due  regard  to  the  infirmities  of 
human  nature,  and,  like  a  father,  adopts  means  for  the  prevention 
of  crime  rather  than  its  punishment.  Indolence  is  a  fruitiul  source 
of  crime,  and  Solon  represses*  it  by  compelling  every  citizen  to 
declare  his  means  of  subsistence.  As  much  depends  upon  the 
example  of  superiors,  drunkenness  in  an  archon  was  considered  a 
capital  offence;  but,  on  the  other  hand,  if  any  one  insulted  an 
archon  he  was  deprived  of  his  civil  privileges  and  became  in- 
famous" (Carr,  Hist.  Greece,  p.  125^  and  authorities  there  cited). 
He  left  unchanged  the  Draconian  laws  of  homicide,  but  abrogated 
those  of  other  crimes.  Whereas,  previous  to  his  legislation,  rape 
was  punished  at  the  discretion  of  the  magistrate,  it  enacted  a 
penalty  of  100  drachms  against  the  offender,  and  20  against  the 
seducer  of  a  free  woman.  The  procurer,  in  such  cases  of  seduction, 
was  punished  capitally.  But  the  mildness  of  Solon's  punishments 
for  crime  generally  is  proved  by  that  in  the  case  of  rape,  and  of 
slander  either  of  the  dead  or  living,  which  was.  a  fine  of  three 
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drachms  to  the  injured,  and  two  more  to  the  public  treasury.  He 
rescinded  the  Draconian  penalty  of  death  in  case  of  theft,  and  sub- 
stituted compensation  to  the  amount  of  double  the  value  of  the 
thing  stolen,  and  imprisonment  Those  who  stood  aloof  in  seditions 
were  denounced  as  dishonoured,  and  were  disfranchised ;  the  object 
of  which  was  probably  to  enlist  the  majority  on  the  side  of  order 
and  determine  the  matter  by  the  weight  of  public  opinion ;  and  so 
imperfect  did  he  consider  the  Lex  talionis  as  a  rule  of  punishment  that 
he  decreed  that  he  who  struck  out  the  eye  of  a  man  having  only  one 
eye  should  lose  both  his  own  in  return,  in  which  he  was  imitated 
by  the  Locrians,  whose  punishments,  otherwise,  seem  to  Jiave  been 
regulated  strictly  by  the  law  of  retaliation.  The  political  and 
social  legislation  of  Solon  is  said  to  have  a  historical  parallel  in  the 
contemporary  legislation  of  Servius  TuUius  at  Eome.  With  regard 
to  his  punishment  of  drunkenness  as  a  crime  a  curious  contrast  is 
found  in  the  Gentoo  code ;  for  they  place  it  in  the  same  category 
with  idiocy  as  an  excuse.  They  had  (unlike  Solon)  severe  punish- 
ments for  slander,  or  "  scandalous  and  bitter  expressions,"  never- 
theless, "  if  a  person,  from  intoxication  or  idiotism,  should  speak 
reproachfully  of  any  one,  the  magistrate  shall  not  hold  him 
amenable  "  {Gentoo  Laws,  chap.  xv.  sec.  2).  Under  the  subsequent 
Grecian  democracies  punishments  for  crime  were  again  made  more 
severe. 

As  the  early  British  laws  were  in  large  measure  derived  from 
those  of  the  ancient  Germans,  it  may  be  well  to  notice  them. 

The  ancient  Germans  were  hardy  and,  as  their  name  implies, 
warlike  races.  Some  were  ruled  by  lyings,  others  by  chiefs.  The 
nations  were  divided  into  cantons,  which  again  were  divided  into 
nations  or  hundreds,  so  named  because  they  contained  a  hundred 
vills  or  townships.  Small  causes  were  tried  before  a  companion  or 
centenary  chosen  by  the  people.  All  causes  were  amenable  to  the 
jurisdiction  of  the  prince  or  chief.  Their  courts  of  justice  were 
held  in  the  open  air.  They  were  popular  assemblies  of  the  whole 
community,  presided  over  by  the  king  or  chief,  and  at  which  the 
priests  attended.  Before  this  council  Tacitus  records  that  criminal 
accusations  were  brought.  Their  punishments  varied  according  to 
the  nature  of  the  crime.  Traitors  and  deserters  were  gibbeted — 
cowardice  with  them  being  regarded  as  the  highest  ofifence.  Persons 
guilty  of  unnatural  practices  were  suffocated  in  mud  under  a  hurdle.^ 
Homicide,  adultery,  theft,  and  other  crimes  of  a  similar  kind,  were 
regarded  as  light  oflfences,  and  were  all  compounded  by  fines,  at  first 
of  horses  and  cattle,  which  were  the  principal  riches  of  the  country, 
and  afterwards  of  money,  which  bore  a  fixed  proportion  to  cattle, 
the  common  standard  of  value.  Part  of  their  fines  went  to  the 
king  or  state,  and  part  to  the  injured  person  or  his  family  (Tacitus, 
de  Mor.  Ger.  sec.  12);  but  the  state  was  not  recognised  in  their 
arrangements  at  first.    They  carried  compositions  to  the  greatest 

^  In  Scotland  incestuons  persons  seem  to  have  been  bnried  alive  in  boga  (Pen* 
nant'a  Tawr  in  ScoUamd,  1772,  part  i  p.  851,  part  u.  p.  421). 
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perfection,  and  extended  them  from  the  most  trifling  injuries  to  the 
most  atrocious  crimes,  including  high  treason,  by  imagining  and 
compassing  the  death  of  the  king,  and  their  tables  of  fines  entered 
into  minute  details  of  offences.  It  would  appear  from  the  laws  of 
the  Visigoths  that  when  compositions  first  came  into  use  they  were 
applied  to  slight  offences  only,  as  striking,  cutting,  breaking  bones, 
etc.  for  which  graduated  fines  were  paid  {Laws  of  Visigoths,  L  6,  tit 
4,  sec.  1),  but  that  retaliation  was  authorized  in  greater  crimes 
{UnA,  sec.  3).  Afterwards  they  were  extended  to  the  greatest  de- 
linquencies, as  appears  from  the  laws  of  the  Burgimdians,  Salians, 
Alemanni,  Bavarians,  Eipuarians,  Saxons,  Angli  and  Thuringi, 
Frisians,  Lombards  and  Anglo-Saxons.  The  universal  adoption  of 
compositions  as  a  means  of  punishment  by  these  races  has  been 
accounted  for  by  the  circumstance  that  among  people  so  uncul- 
tivated and  warlike  private  resentment  was  apt  to  take  place  from 
the  slightest  spark,  and  that  unless  some  artificial  means  of  pro- 
viding for  its  gratification  were  resorted  to  private  quarrels  would 
spread,  and  would  be  prosecuted  with  such  malice  and  violence  that 
large  numbers  and  much  property  might  be  destroyed  before  peace 
was  made,  which  actually  happened  in  Ireland  in  1327,  and  again  in 
the  reign  of  Henry  VIII.  From  the  resemblance  that  private 
punishment  bears  to  a  debt  these  compositions  were  regarded  as 
reparation  to  the  sufferer  for  his  loss.  "Therefore  in  adjusting 
these  compositions  no  steady  or  regular  distinction  is  made  betwixt 
voluntary  and  involuntary  wrongs.  He  who  wounded  or  killed  a 
man  by  chance  was  liable  to  a  composition  {Laws  of  the  Angli  and 
Thuringi,  sec.  10,  Laws  of  Hen.  I.  of  England,  law  70),  and  even 
where  a  man  was  killed  in  self-defence  a  full  composition  was 
due  {Laws  of  Lorribards,  L  L  tit.  9,  sec.  19).  Voluntary  and  in- 
voluntary crimes  were  generally  put  upon  the  same  footing.  But 
this  was  altered  by  a  law  among  the  Longobards,  enacting  that  the 
latter  should  bear  a  less  composition  than  the  former  (1.  i  tit  2, 
sec.  11).  .  .  ,  But  such  was  the  prevalence  of  resentment,  that 
though  at  first  no  alleviation  or  excuse  was  sustained  to  mitigate  the 
composition,  aggravating  circumstances  were  often  laid  hold  of 
to  influence  the  composition  {Laws  of  the  Visigoths,  1.  vii.  tit  2,  sec. 
18).  These  compositions  were  also  proportioned  to  the  dignity  of 
the  persons  injured  "  (Kames'  Historical  Law  Tracts,  vol  i.  p.  52). 
Kames  says :  "  This  irregular  practice  of  compounding  for  crimes  was 
certainly  a  happy  invention.  By  the  temptation  of  money  men 
were  gradually  accustomed  to  stifle  their  resentments.  This  was  a 
fine  preparation  for  transfening  the  power  of  punishment  to  the 
magistrate,  which  would  have  been  impracticable  without  some 
such  intermediate  step ;  for  while  individuals  retain  their  privilege 
of  avenging  injuries,  the  passion  of  resentment,  fortified  by 
universal  practice,  is  too  violent  to  be  subdued  by  the  force  of  any 
government "  {ibid.  p.  53).  At  first  all  the  composition  was  paid  to 
the  individual  sufferer,  and  public  crimes,  where  individuals  were 
not  hurt,  passed  unnoticed.      Gradually  the  public  interest  became 
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recognised,  and  the  idea  to  prevail  that  by  all  crimes  the  public  is 
injured  and  the  peace  of  society  is  brokea  This  led  to  the  in- 
troduction of  the  regulation  that  in  compqunding  for  crime  a  part  of 
the  tine  should  be  paid  to  the  State,  hence  the  Fred  or  fredum. 
From  the  time  of  its  institution  the  chief  magistrate  interposed  in 
private  quarrels,  and  assumed  the  right  of  avenging  wrongs  done 
to  the  public.  We  have  already  seen  that  by  the  old  laws  of 
Britain  composition  for  crimes  obtained.  The  Anglo-Saxons  had 
the  Were  or  wehigelt — ^the  Scotch,  the  Cro,  Gqdves  and  Kelchin;  and 
the  Welsh  the  Gwath  and  Galanus.  "The  wehrgelt  or  ransom 
of  ane  thief  throw  all  Scotland  is  threttie  kye,  and  ane  young  kow, 
quither  he  be  ane  frie  man  or  ane  servant "  {Regiam  Majestaterrty 
chap.  19).  There  is  a  detailed  table  of  Cros  or  assessments  for 
slaughter;  for  the  shedding  or  price  of  blood;  and  for  the  price  of 
blood  and  injuries,  in  Regiam  Majestatem,  chap.  36,  37,  38,  39, 
40,  payable  in  cattle  and  in  money,  and  graduated  according  to  the 
rank  of  the  parties ;  but  the  authenticity  of  the  schedule,  so  far  as 
consisting  of  "cros"  payable  in  cattle  and  adjusted  to  the  rank 
of  parties,  has  been  doubted,  as  they  are  to  be  found  written  in  older 
books,  and  are  conform  for  the  most  part  to  the  laws  of  England,  as 
Lambard,  p.  71,  and  to  the  laws  of  Normandy,  lib.  12,  cap.  26. 
And  by  the  laws  of  King  Canute,  "  If  murder  be  committed  in 
a  church,  a  full  compensation  shall  be  paid  to  Jesus  Christ,  another 
full  compensation  to  the  king,  and  a  third  to  the  relations  of 
the  deceased"  (Lambard's  Collection,  law  2).  The  same  custom 
prevailed  in  Ireland  under  the  Brehon  traditions.  "  As,  for  example, 
in  the  case  of  murder,  the  Brehon,  that  is  their  judge,  will  com- 
pound between  the  murderer  and  the  friends  of  the  party  murdered 
which  prosecute  the  action,  that  the  malefactor  shall  give  unto  the 
child,  or  the  wife  of  him  that  is  slain,  a  recompense,  which  they  call 
an  Eriarckf  By  which  vile  law  of  theirs  many  murders  are  made 
up  and  smothered  "  (Spenser's  View  of  the  State  of  Ireland). 

The  principle  on  which  the  compounding  of  crimes  by  a  payment 
in  kind  or  money  was  admitted  by  all  ancient  codes,  and  especially 
among  the  Germans  and  Anglo-Saxons,  with  whom  the  practice  was 
carried  farthest,  was,  that  crimes  were  of  the  nature  of  debts  owing 
by  the  wrongdoer  to  the  injured  person,  who,  as  the  creditor,  might 
liquidate  his  claim  to  administer  punishment  by  accepting  a  more 
profitable  substitute.  It  was  at  first  a  voluntary  arrangement 
founded  on  the  law  of  contract,  and  could,  therefore,  only  obtain 
during  the  period  that  the  right  of  punishment  remained  in  private 
hands,  and  the  oflBce  of  the  judge  was  mostly  ministerial  Hence 
it  is  found  almost  universally  existing  in  all  savage  and  barbarous 
societies.  This  principle  is  directly  opposed  to  the  modem  one  that 
punishments  are  administered  for  deterrent  and  corrective  purposes, 
and  which  does  not  recognise  compositions  for  crime,  and  it  can 
have  no  place  when  the  power  of  punishment  is  transferred  from  the 
individual  to  the  State. 


346 

EMINENT  SCOTTISH  LAWYERS  OE  THE  LAST  CENTURY. 

No.  IL— ROBERT  CRAIGIE  of  Glekdoick. 

Like  Forbes,  Lord-President  Craigie  wiU  perhaps  be  best  remem- 
bered by  his  connection  with  the  Rebellion  of  1745,  at  which  date 
he  filled  the  more  than  usually  responsible  post  of  Lord  Advocate. 
Robert  Craigie,  a  younger  son  of  Laurence  Craigie  of  Kilgraston, 
and  of  Catherine  ColviUe,  niece  of  the  second  Lord  Ochiltree,  was 
bom  in  1685.  He  was  called  to  the  Bar  in  1710,  and  does  not 
seem  to  have  made  rapid  progress  in  his  profession.  Indeed,  he  is 
said  to  have  had  a  strong  repugnance  to  the  study  of  law,  while, 
according  to  Ty  tler,^  "  he  had  none  of  the  exterior  accomplishments 
that  attract  attention,  and  although  an  acute  and  able  reasoner,  his 
manner  of  pleading  ^vtts  dry,  prolix,  and  deficient  both  in  grace  and 
energy."  In  the  early  years  of  his  professional  life  he  is  said  to 
have  given  private  lectures  to  law  students,  who  at  that  time  had 
to  depend  very  much  upon  instruction  so  given.  We  are  all 
acquainted  with  stories  (told  for  the  encouragement  of  the  briefless) 
of  English  lawyers  destined  to  rise  to  great  eminence,  who  at  the 
outset  of  their  career  were  filled  with  despair,  and  had  resolved  to 
abandon  their '  profession  as  hopeless.  This  was  the  case  with 
Craigie.  It  is  told  of  him  that  after  some  years'  experience  of  a 
briefless  state,  and  sickened  by  hope  deferred,  he  was  returning  at 
the  close  of  a  summer  Session  to  his  father's  residence  in  Perthshire, 
when,  in  crossing  at  Queensferry,  he  had  for  a  fellow-passenger 
Duncan  Forbes,  who  must  then  have  been  a  rising  junior.  In 
answer  to  Forbes,  who  had  asked  him  how  he  intended  to  spend 
the  vacation,  Craigie  mentioned  a  determination  which  he  had 
taken  of  leaving  the  Bar.  Forbes  strongly  advised  him  to  abandon 
any  such  resolution,  and  assured  him  of  the  high  opinion  already 
formed  of  him  by  legal  magnates,  and  of  the  ultimate  success  which 
would  reward  his  perseverance.  Acting  upon  jbhis  disinterested 
advice,  Craigie  agreed  to  give  the  Bar  another  trial,  and  ultimately 
attained,  as  we  know,  to  the  height  of  his  profession.  He  was 
Lord  Advocate  from  1742  to  1746,  and  afterwards  President. 

If  he  had  any  dislike  to  the  study  of  law,  he  seems  to  have  entirely 
overcome  it,  for  the  reputation  which  has  come  down  to  us  concern- 
ing him  is  that  of  a  very  learned  and  most  industrious  lawyer,  and 
as  he  had  no  popular  gifts,  the  extensive  practice  which  he  secured 
can  only  be  accounted  for  by  his  soundness  and  force  as  an  advocate. 
According  to  Tytler,  he  had  "  an  understanding  peculiarly  turned 
to  the  unfolding  of  the  systematic  intricacies  of  the  feudal  doctrines." 
Judging  from  the  Session  papers  written  by  him  which  we  have 
seen,  his  manner  of  stating  a  case  was  concise  and  to  the  point. 

But  to  us,  as  has  been  already  indicated,  it  is  the  position  which 
he  held  at  a  most  important  epoch  in  this  country's  history  that 
renders  Craigie  of  Glendoick  an  interesting  character.    Even  legal 

^  Life  of  Lord  Karnes. 
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readers  would  shrink  from  a  perusal  of  the  musty  "  Informations," 
"  Memorials,"  "  Petitions,"  and  "  Answers,"  which  form  the  records 
of  his  professional  industry.  Fortunately  there  have  been  pre- 
served in  the  library  of  Glendoick  a  large  collection  oT  letters 
addressed  to  him  in  his  capacity  as  King's  Advocate  during  the 
eventful  years  of  1745-6,  and  to  these,  as  giving  a  lively  picture  of 
the  various  and  somewhat  incongruous  duties  which  a  Lord  Advo- 
cate in  these  days  was  called  upon  to  perform,  we  invite  the  atten- 
tion of  the  reader.^  It  has  been  seen  how  active  Forbes  was  in  the 
suppression  of  the  Rebellion.  As  Lord  President,  however,  the 
work  which  he  did  must  have  been  that  rather  of  a  zealous  volun- 
teer than  of  a  public  oflScer.  Craigie's  position,  on  the  other  hand, 
was  a  very  delicate  one.  As  the  chief  legal  adviser  of  tlie  King,  he 
had  to  keep  a  watchful  eye  upon  the  loyalty  of  all  Scotland. 
Traitors  were  everjrwhere,  and  the  French,  whom  we  were  fighting 
upon  the  Continent,  were  doing  their  best  to  create  a  war  in  our 
midst.  All  about  were  the  most  conflicting  rumours  of  attack  from 
abroad  and  of  treachery  in  the  camp.  To  the  Advocate  was  given 
an  almost  arbitrary  power,  the  failure  to  exercise  which  might 
involve  him  in  disgrace,  while  its  injudicious  use  would  only  have 
increased  the  danger.  Through  him  the  Government  in  London 
seem  to  have  communicated  most  of  their  orders  to  the  civil  and 
military  authorities  in  Scotland.  Hb  had  to  direct  the  marches  of 
regiments  and  the  stations  of  ships  of  war,  while  of  course  to  him, 
as  the  public  adviser,  fled  all  the  alarmed  provosts  and  other  mag- 
nates who  found  themselves  in  any  perplexity  or  legal  difficulty. 
The  scene  which  these  letters  present  to  us  opens  upon  the  eve  of 
the  invasion,  when  there  are  signs  of  the  coming  storm.  The  King 
is  on  the  Continent,  where  a  war,  not  very  glorious  as  far  as  Britain 
is  concerned,  is  employing  the  troops  who  should  be  defejading  our 
shores.  The  government  of  the  country  is  confided  to  a  commission 
of  Lords  Justices,  while  the  Marquis  of  Tweeddale  is  Secretary  of 
State  for  Scotland. 

Many  of  the  letters  are  from  this  nobleman  to  the  Lord  Advocate, 
and  serve  to  show  how  much  was  entrusted  to  the  latter,  and  how 
thoroughly  dependent  the  Government  was  upon  his  loyalty  and 
zeal.  Even  with  the  help  of  expresses,  which  the  Lord  Advocate 
was  constantly  sending  off,  it  took  four  days  to  commimicate 
between  Edinburgh  and  WhitehalL  Prompt  measures  had  to '  be 
taken  therefore  without  the  possibility  of  consulting  with  the 
authorities  in  London.  Lord  Tweeddale,  in  his  letters,  is  not 
sparing  of  advice,  and  seeks  by  compliments  and  hints  of  future 
reward  to  stimulate  the  activity  of  the  Lord  Advocate.  It  is  evi- 
dent from  what  he  says  that  there  was  division  of  opinion  amongst 
the  members  of  the  Government  in  London,  but  Craigie  is  assured 
of  the  King's  approval  President  Forbes  is,  on  the  eve  of  the 
Bebelliou,  spoken  of  as  one  whose  caution  has  worked  mischief,  and 

^  Most  of  these  letters  are  given  to  the  pnblic  in  Jesse's  The  Pretendtrs  and  their 
Adherents. 
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it  is  hinted  that  upon  any  particular  emergency  the  Lord  Advocate 
may  quite  well  act  without  consulting  him  at  all.  Forbes's  caution 
consisted  probably  in  his  unwillingness  to  use  any  harsh  measures 
with  certain  Highland  lairds.  We  know  that  his  great  services 
never  received  a  hearty  recognition  from  Government.  Every 
effort  seems  to  have  been  madfe  to  nip  the  insurrection  in  the  bud. 
Craigie  was  very  active,  and  had  succeeded  in  arresting,  early  in  the 
summer  of  1746,  several  rather  important  Jacobites,  who  were 
engaged  in  the  treasonable  work  of  enlisting  for  the  French  service. 
But  although  no  expense  was  spared,  or  means  neglected  for  the 
purpose  of  obtaining  information  as  to  the  movements  and  strength 
of  the  rebels,  Government,  up  to  the  actual  date  of  the  outbreak, 
must  have  been  very  much  in  the  dark.  For  weeks  tlie  rumours 
concerning  the  Prince's  landing  in  the  Highlands  were  as  conflict- 
ing as  those  which  we  now  receive  from  the  interior  of  Africa. 
Some  weeks  after  he  had  actually  arrived  we  find  the  Secretary  of 
State  giving  it  as  his  opinion  to  the  Lord  Advocate  that  this  visit, 
which  they  were  both  dreading,  would  not  be  paid  that  summer. 
Even  after  the  march  south  had  commenced,  and  the  daily 
despatches  of  Craigie  relate  that  the  enemy  is  gradually  nearing 
the  capital,  the  hope  is  expressed  that  "  upon  the  appearance  of 
the  transports  from  Holland  and  Sir  John  Cope's  coming  round,  a 
speedy  end  will  be  put  to  *  this  mad  and  desperate  attempt." 
Within  a  few  days  of  the  Battle  of  Prestonpans,  Lord  Tweeddale  is 
hopeful  that  the  Rebellion  is  drawing  near  to  an  end. 

By  the  command  of  the  Lord  Advocate,  all  the  vessels  then 
lying  upon  the  north  side  of  the  Forth  were  brought  over  to  th« 
south,  in  order  to  check  the  progress  of  the  rebels  if  they  attempted 
to  cross,  an  act  of  precaution  which  greatly  pleased  the  King ;  it  did 
not  however  meet  with  much  approval  from  the  fishermen  of  Fife, 
a  dismal  petition  from  some  of  whom  to  the  Lord  Advocate  has 
been  preserved.  They  asked  for  a  money  supply,  in  the  interests 
of  their  wives  and  children,  who  otherwise,  he  was  assured,  would 
inevitably  starve.  In  the  preparation  for  the  defence,  Craigie  was 
called  upon  to  advise  the  various  provosts,  to  secure  them  warrants 
for  raising  troops,  and  to  proyide  them  with  supplies  of  arms  for 
the  protection  of  the  towns.  In  Edinburgh  the  state  of  matters 
was  not  satisfactory.  The  Merchant  Company's  address  was  indeed 
loyal  enough,  but  the  Provost  could  not  be  relied  upon.  "  I  heartily 
wish  Michaelmas  could  put  an  end  to  our  present  Provost's  adminis- 
tration," writes  Lord  Tweeddale  to  the  Lord  Advocate.  He  and  the 
Solicitor-General  are  urged  to  use  their  influence  to  secure  this, 
which  would  please  the  King  and  be  for  his  service.  "  Let  us  have  a 
Whig  administration  in  the  good  town.  I  suppose  the  great  difii- 
culty  will  be  how  to  deal  with  the  trades,  but  certain  pains  ought  not 
to  be  spared  to  make  them  right,  if  you  have  reason  to  judge  they 
can  by  any  means  be  brought  into  right  measures."  What  a  strange 
glimpsethis  gives  us  of  Edinburgh  before  thedaysof  mimicipal  reform. 

Some  of  the  letters  in  this  collection  are  from  the  military  com- 
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manders  then  in  Scotland.  There  are  a  series  of  queries  from  Sir 
John  Cope  addressed  to  Craigie  and  the  Solicitor-General  Dundas, 
as  to  how  he  is  to  proceed  in  the  event  of  the  people  of  the  country- 
declining  to  give  provisions  to  the  troops  at  the  ordinary  current 
price,  or  to  give  them  quarter  or  assist  in  their  transport. 

He  had  to  communicate  with  the  governors,  lord-lieutenants, 
and  other  oflicials  throughout  the  country.  One  of  the  most  curious 
letters  in  the  whole  collection  is  from  the  old  traitor  Lovat,  begging 
for  arms  to  be  used  in  the  King's  service.  He  assures  the  Lord 
Advocate  that  no  hardship  or  iU-usage  can  alter  or  diminish  his 
zeal  and  attachment  for  his  Majesty's  person  and  government,  but 
that  his  clan  have  been  so  neglected  as  to  have  been  left  almost 
destitute  of  weapons,  and  therefore  he  wants  an  immediate  delivery 
of  the  usual  stand  of  arms.  His  loyalty  is  quite  excessive.  The 
rebels  are  described  as  "  those  madmen  that  are  in  arms  with  the 
pretended  Prince  of  Wales,"  and  who  threaten  every  day  to  burn 
and  destroy  his  country  if  he  will  not  join  them.  The  Prince  is 
termed  "  a  mad  and  unaccountable  gentleman." 

From  certain  memoranda  kept  by  the  Lord  Advocate,  we  get  a 
lively  idea  of  the  state  of  Edinburgh  previous  to  the  arrival  of 
the  Prince,  the  divisions  amongst  the  inhabitants,  and  general 
uncertainty  as  to  what  in  the  circumstances  should  be  done.  Some 
were  for  erecting  fortifications  and  raising  volunteers,  and  feeble 
attempts  seem  accordingly  to  have  been  made.  Others  thought  it 
wiser  to  quietly  endure  the  presence  of  the  rebels.  All  kinds  of 
obstacles  were  thrown  in  the  way  of  the  city's  defence  by  the 
Provost,  who  was  believed  to  be  in  communication  with  the  enemy. 
Every  day  instances  of  carelessness  or  treachery  occurred.  The  ports 
were  left  without  sentries,  the  cannon  were  unguarded.  The  meet- 
ings of  leading  citizens  which  were  called  ended  in  nothing.  The 
Principal  of  the  University  almost  charged  the  Provost  with  treason. 
The  result  we  all  know — the  Prince  entered  Edinburgh  without 
serious  opposition.  Upon  this  event  taking  place,  the  Lord  Advo- 
cate retired  to  Haddington,  from  which  town  he  was  the  first  to 
communicate  to  Government  the  news  of  the  defeat  at  Prestonpans. 
Afterwards  we  find  him  at  Berwick,  and  then,  upon  the  meeting  of 
Parliament,  he  made  his  way  to  London. 

It  was  no  light  task  which  fell  to  the  Lord  Advocate  of  that  day 
to  perform,  and  he  must  have  had  great  good  sense  and  tact  to  have 
achieved  what  he  did  to  the  satisfaction  of  the  country.  As  one  who 
contributed  to  the  suppression  of  this  formidable  outbreak  by  making 
use  of  wise  measures,  and  who  did  not  disgrace  his  high  oflSce  by 
any  acts  of  inhumanity,  Craigie  deserves  to  be  remembered,  and 
we  are  proud  to  acknowledge  him  as  an  ornament  to  our  profession. 

A  suitable  i-eward  for  his  valuable  services  was  given  to  him,  when 
in  1754  he  became  President,  an  office  which  he  held  until  his  death 
in  1760.  There  is  a  fine  portrait  of  him  at  Glendoick  House,  in 
which  he  is  represented  in  his  robes  as  Lord  Advocate,  and  in 
the  act  of  pleading.  W.  G.  S.  M 
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This  annual  blue-book  is  seen  by  few,  and  studied  by  fewer ;  and 
yet  it  contains  most  valuable  information,  and  is  redundant  with 
tabulated  statistics  most  important  to  the  social  reformer.  Here 
we  see  the  administration  of  criminal  justice  brought  to  the  test, 
and  the  rise  and  fall  of  the  tide  of  offences^  or  the  increase  and 
diminution  of  the  dangerous  classes. 

We  therefore  consider  it  an  important  contribution  to  jurispru- 
dence to  select  some  of  the  most  important  facts  which  it  discloses, 
and  which  we  think  will  be  interesting  to  our  readers  and  the 
general  public. 

We  first  extract  (p.  13)  the  important  table  of 

Average  Daily  Number  of  Prisoners  in  the  Prisons  of  Scotland  from 
1840  to  1872  inclusive,  each  year  ending  in  December. 


Civil. 

Criminal. 

Period. 

Males. 

Females. 

Total. 

Males. 

Females. 

Total. 

1840 

98 

10 

108 

1264 

676 

1940 

1841 

90 

7 

97 

1222 

742 

1964 

1842 

88 

6 

94 

1557 

865 

2422 

1843 

84 

6 

90 

1499 

789 

2288 

1844 

83 

5 

88 

1492 

766 

2258 

1845 

69 

5 

74 

1323 

769 

2092 

1846 

54 

6 

60 

1359 

848 

2207 

1847 

44 

2 

•  46 

1596 

932 

2528 

1848 

51 

2 

53 

1928 

1041 

2069 

1849 

58 

4 

62 

2035 

1108 

3143 

1850 

68 

1 

69 

1974 

1016 

2990 

1851 

75 

1 

76* 

1885 

1015 

2900 

1852 

78 

4 

82 

1915 

1004 

2919 

1853 

66 

2 

68 

1771 

953 

2724 

1854 

55 

4 

59 

1742 

924 

2666 

1855 

57 

5 

62 

1452 

864 

2316 

1856 

69 

3 

72 

1239 

971 

2210 

1857 

56 

2 

58 

1106 

1005 

2201  . 

1858 

70 

2 

72 

1119 

995 

2114 

1859 

69 

1 

70 

1098 

1093 

2191 

1860 

62 

2 

64 

1044 

1057 

2101 

1861 

57 

.  2 

59 

1072 

1011 

2083 

1862 

68 

2 

70 

1211 

1014 

2225 

1863 

81 

2 

83 

1347 

1055 

2402 

1864 

67 

5 

72 

1345 

1112 

2457 

1865 

59 

3 

62 

1294 

1122 

2416 

1866 

62 

3 

65 

1309 

1085 

2394 

1867 

54 

4 

58 

1432 

1045 

2477 

1868 

72 

4 

76 

1541 

1019 

2560 

1869 

83 

5 

88 

1628 

1062 

2690 

1870 

80 

3 

83 

1646 

1096 

2742 

1871 

63 

5 

68 

1516 

1101 

2617 

1872 

51 

5 

56 

1615 

1162 

2777 
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It  will  be  observed,  that  whilst  the  "  civil  list,"  as  it  may  be 
termed,  has  fallen  from  108  in  1840,  to  56  in  1872,  being  a  de- 
crease of  about  one-half,  the  criminal  class  has  risen  from  1940  in 
the  former  year,  to  2777  in  the  latter  year,  being  an  increase  of 
nearly  a  half.  The  periodical  rise  and  fall  in  this  prison  baro- 
meter opens  in  both  columns  important  inquiries  for  the  statist 
and  politician  to  contrast  with  the  coincident  fluctuations  in  trade 
and  commerce,  and  other  political  occurrences.  There  is  the  remark- 
able ratio  which  female  offenders  bear  to  that  of  the  other  sex — a 
proportion  varying  in  different  years — and  in  one  year  giving  the 
unenviable  majority  to  the  sex  which  generally  is  supposed  less 
susceptible  to  criminal  tendencies. 

The  Eeport  sets  forth  that  in  the  General  Prison  at  Perth  there 
were,  during  the  past  year,  a  daily  average  of  prisoners,  including 
those  under  penal  servitude,  of  716,  and  of  lunatic  prisoners  53. 
In  the  Prison  of  Ayr  there  was  a  daily  average  of  female  convicts 
of  89,  and  of  male  convicts  in  the  Prison  of  Paisley  of  27.  These 
County  Prisons  have  been  called  in  to  supplement  the  accommo- 
dation in  the  General  Prison.  In  Ayr  Prison  96  cells  are  thus 
appropriated,  and  in  the  Prison  of  Paisley  62  cells.  The  annual 
allowance  in  the  former  is  £26,  and  in  the  latter  £28,  being  the 
difference  between  the  cost  of  maintenance  of  the  two  sexes. 

Four  suicides  have  occurred  during  the  year — one  in  the  Gene- 
ral Prison  at  Perth,  and  one  in  each  of  the  Prisons  at  Aberdeen, 
Glasgow,  and  Edinburgh.  Only  one  escape  was  effected  from  the 
prisons  of  Scotland,  and  that  from  Stranraer.  In  the  General 
Prison  at  Perth  there  were,  in  the  course  of  the  year,  ten  deaths 
and  six  hirths ! ! 

A  table  of  ages  of  prisoners  admitted  during  the  year  to  the 
General  Prison,  is  of  much  interest.  It  appears  that  of  males  ad- 
mitted under  15  years  of  age  there  were  only  5 ;  and  of  females 
none.  A  few  years  ago,  there  was  a  juvenile  wing  attached  in  the 
General  Prison  for  juveniles,  which  generally  hsid  above  100  in- 
mates. This  practical  proof  of  the  efiicacy  of  industrial  and  reforma- 
tory schools  is  very  encouraging.  The  next  grade  in  the  scale 
between  15  and  20  years  of  age,  gives  the  startling  proportion  of 
86  males  against  only  17  females.  ^ 

Two  very  instructive  tables  set  forth,  first,  the  previous  imprison- 
ments of  prisoners  in  local  prisons  before  reaching  the  general 
receptacle  of  crime,  and  the  second  states  the  number  of  previous 
imprisonments  in  this  the  highest  class  prison.  Of  767  prisoners 
committed  there,  there  were — 


For  the  first  time, 
For  the  second  time, 
For  the  third  time, 
For  the  fourth  time, 
For  the  fifth  time, 


Males. 

Females. 

TotAl. 

287 

158 

445 

56 

115 

171 

25 

89 

114 

4 

25 

29 

1 

7 

8 
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The  more  frequent  return  of  the  weaker  sex  is  matter  of  remark, 
and  as  to  both  sexes,  leads  to  the  conclusion  that  habitual  crimi- 
nals should  be  treated  in  the  same  manner  as  incurable  lunatics^ 
rather  than  in  these  fitful  committals  and  releases,  with  much  ex- 
pense to  the  State  and  no  benefit  to  the  individual  The  fact,  as 
shewn  by  the  Eeport,  of  72  inmates  being  in  the  lunatic  depart- 
ment, clearly  establishes  the  close  connection  which  lunacy  or  im- 
becility has  with  crime.  We  may  on  this  head  refer  to  an  able 
paper  in  the  January  number  of  the  Jawmal  of  Medical  Sdence,  by 
Dr.  Burman,  on  '*  Larceny  as  Committed  by  Patients  in  the  Earlier 
Stages  of  General  Paralysis." 

It  is  gratifying,  and  reflects  no  small  praise  on  the  management 
of  the  General  Prison  at  Perth,  to  learn  that  the  work  done  by 
prisoners  there  yielded  £8626,  and  after  deducting  £4498  for  mate- 
rial and  implements,  left  a  free  balance  to  the  credit  of  the  prison 
of  £4128,  being  an  average  profit  to  each  prisoner  of  £5,  7s.  4d. ; 
leaving  the  cost  of  each  prisoner  at  £18,  14s.  8d.  The  estimated 
cost  of  the  inmate  of  an  Industrial  School,  to  prevent  crime,  does 
not  exceed  one-half  of  that  sum. 

Dr.  Hill  Burton  adds  a  Supplementary  Report  on  "  The  Register 
of  Criminals  under  the  Prevention  of  Crimes  Act  1871."  He  ably 
points  out  the  working  of  the  Act,  and  its  many  defects.  He 
chiefly  directs  attention  to  the  photographic  machinery  of  the 
Statute.  We  close  with  the  following  amusing  and  characteristic 
paragraph,  recommending  the  whole  Eeport,  with  its  numerous 
tables,  to  the  study  of  the  economist  and  politician : — 

"  The  number  of  photographic  portraits  received  under  the  Act, 
and  preserved  in  this  oflBce  at  the  end  of  the  year,  was  870.  Each 
sheet,  with  its  photogram,  description,  and  what  may  be  termed 
criminal  biography,  is  filed.  The  Governors  of  the  Prisons  in 
Scotland  send  a  duplicate  photogram  in  each  case,  with  a  brief  note 
of  the  more  important  particulars,  such  as  the  name,  age,  date  of 
conviction,  cause  of  trial,  and  the  like.  These  are  all  pasted  con- 
secutively into  a  large  book,  which  is  a  kind  of  pictorial  index  to 
the  more  elaborate  record  formed  by  filing  the  returns.  A  police 
officer  in  search  of  a  face  which  he  knows,  will  readily  find  it  by 
turning  up  the  leaves  of  the  pictorial  index,  which  will  refer  him 
to  the  sheet  of  the  register,  with  its  fuller  details."  H.  B. 
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"  THE  LAW  AGENTS  (SCOTLAND)  BILL,  1873." 

Committee. — Messrs.  John  McLaren,  William  Guthrie,  Advocates ;  William 
Reid,  W.S.  j  Alex.  Morison,  S.S.C.  ;  and  J.  C.  Lorimer,  Advocate. 

The  Committee  concur  in  the  principle  of  the  Bill,  so  far  as  it  aims 
at  putting  all  Law  Agents  in  Scotland  on  the  same  footing. 

It  appears,  however,  to  the  Committee,  that  the  provisions  in  the 
Bill  as  to  the  examination  of  proposed  applicants  for  admission 
as  Law  Agents  are  defective.  The  5th  Section  makes  provision 
for  the  indenture  and  service  of  the  applicants,  but  it  says  nothing 
about  genei-al  knowledge,  either  preliminary  to,  or  during  the 
apprenticeship.  The  7th  Section  provides  that  any  person  qualified, 
as  therein  before  provided,  may  present  a  Petition,  and  the  Court 
shall  examine  and  inquire,  by  such  ways  and  means  as  they  shaU 
think  proper,  touching  the  indenture  and  service,  "and  the  fit- 
ness and  capacity  of  such  person  to  act  as  a  Law  Agent,"  and 
if  the  Court  shall  be  'satisfied  by  such  examination,  that  such 
person  is  fit  and  competent  to  act  as  a  Law  Agent,  then  the  ap- 
plicant shall  be  admitted.  And  the  8th  Section  provides,  that  for  the 
purpose  of  facilitating  the  inquiry,  touching  the  due  service  and 
the  fitness  and  capacity  of  any  person  to  act  as  a  Law  Agent,  it 
shall  be  lawful  for  the  Court  to  nominate  and  appoint  fit  persons, 
being  enrolled  Law  Agents,  and  in  practice  as  such,  to  be  examiners, 
and  it  shall  be  lawful  for  the  Judges,  from  time  to  time,  to  make 
rules  for  conducting  such  examinations. 

Now  it  appears  to  the  Committee,  that  these  provisions  as  to 
examinations  apply,  if  not  exclusively,  at  all  events  mainly,  to  ex- 
aminations in  Law,  and  they  suggest  that  provisions  should  be  made 
regarding  the  qualifications  of  applicants,  in  general  knowledge  as 
well  as  in  Law,  either  in  the  Act  itself,  or  by  giving  the  Court  of 
Session  power  to  make  such  regulations  as  they  may  think  proper, 
in  regard  both  to  general  and  professional  examinations.  In  this 
view  they  think  that  the  choice  of  examiners  in  general  knowledge 
should  not  be  restricted  to  enrolled  Law  Agents. 

The  Committee  think  that  there  should  only  be  one  standard  of 
knowledge  for  all  Law  Agents,  and  they  therefore  think  that  the 
portions  of  the  19th  Clause — whereby  it  is  provided  that  the  Court 
may  accept  a  certificate  of  admission  by  any  Society  incorporated 
prior  to  1865  to  any  person,  as  equivalent  to  a  certificate  of  quali- 
fication and  fitness  from  examiners  appointed  under  the  Act,  pro- 
vided the  Court  shall  be  satisfied  that  such  certificate  may  be 

*  The  papers  selected  for  publication  by  the  Council  of  this  Society  will,  by 
arrangement,  be  published  in  the  Journal  of  Jtirisj/rudence ;  but  the  Society  is  not 
to  be  understood  as  becoming  in  any  sense  responsible  for  the  other  contents  of  the 
Journal;  and  the  conductors  of  tlie  Journal  do  not  assume  any  resjjonsibility  for  the 
style  or  opinions  of  the  Papers  of  the  Scottish  Law  Amendment  Society. 
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properly  accepted  as  evidence  of  qualification  of  fitness — ^should  be 
struck  out. 

Under  such  a  provision  as  this  there  would  be  no  guarantee 
whatever  for  the  applicants  being  properly  qualified.  There  is  no 
machinery  provided  by  which  the  Court  are  to  investigate  these 
matters ;  and  besides  there  seems  no  reason  why  such  a  burden 
shoidd  be  laid  upon  the  Judges.  In  short,  such  a  provision  would 
take  away  the  whole  effect  of  the  other  provisions  of  the  Bill. 
Applicants  would  go  up  for  admission  to  the  Society  where  they 
thought  the  examination  would  be  easiest,  and  the  same  vicious 
system  would  be  encouraged  as  existed  before  the  Procurators  Act 
was  passed. 

Two  members  of  the  Committee  think  the  provisions  in  Sections 
13  and  14  for  striking  off  the  roll  of  Law  Agents  practising  in  the 
Court  of  Session  and  Sheriff-Courts  respectively,  the  names  of  such 
Agents  as  cease  to  have  a  place  of  business  in  Edinburgh  or  Leith, 
or  within  the  Sheriff-Court  jurisdiction,  should  be  deleted,  but  the 
other  members  of  Committee  are  of  opinion  that  the  restriction  in 
question  is  expedient. 

Clause  22  provides  for  the  sharing  of  fees  of  Agents  acting  for  the 
same  client.  The  Couimittee  approve  of  this  provision,  but  they 
think  the  present  fees  would  require  to  be  readjusted. 

If  the  Bill  passes  the  effect  would  no  doubt  be  to  supersede 
the  action  of  the  General  Council  of  Procurators,  in  regard  to  the 
admission  of  Agents  to  practise  in  the  Sheriff-Courts;  and  as  this 
was  the  chief  purpose  for  which  that  body  was  constituted,  it  may 
deserve  consideration  whether  there  will  be  any  necessity  for  its 
continuance.  If  it  is  desirable  that  there  should  be  a  General 
Council  representing  the  profession  of  Law  Agents  in  Scotland,  such 
as  the  Incorporated  Law  Society  of  England,  that  Council  should  be 
established  upon  a  wider  basis,  and  provision  should  be  made  for 
the  representation  in  it  of  the  Societies  of  Writers  to  the  Signet  and 
Solicitors  in  the  Supreme  Courts,  which  are  at  present  unrepre- 
sented in  the  General  Council  of  Procurators. 

John  M'Laren.  Alex.  Morison. 

W.  Guthrie.  J.  C.  Lorimer. 

Wm  Eeid. 

I  concur  generally  in  the  foregoing  Report  if  the  Bill  is  to  have 
reference  to  Law  Agents  only:  but  I  think  the  time  has  come 
when  all  the  legal  bodies,  including  Advocates,  should  be  put  upon 
an  equal  footing ;  that  the  same  standard  of  education — and  it  ought 
to  be  high — should  be  applicable  to  all;  and  that  there  is  no  reason 
why,  all  having  got  the  same  general  and  legal  education,  it  should 
not  be  left  to  each  man,  after  he  has  had  some  experience  in  the 
profession,  to  take  to  Chamber  business  or  pleading  according  as 
circumstances  and  his  special  qualifications  may  suggest. 

Alex.  Morison. 

Edinburgh,  22d  May  1873. 
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Eesolution  of  iht  Society  on  the  foregoijig  Report, 

The  Society  approve  of  the  Eeport  of  the  Committee,  with  the 
exception  of  that  part  referring  to  the  13th  and  14th  sections  of 
the  Bill,  on  which  they  adopt  the  opinion  of  the  minority  of  the 
Committee.  The  Society  are  further  of  opinion  that  in  any  general 
Council  of  Law  Agents  provision  should  be  made  for  the  repre- 
sentation of  all  Societies  of  Law  Agents  in  Scotland,  including 
those  which  are  at  present  unrepresented  in  the  General  Council 
of  Procurators. 


«  THE  CUSTODY  OF  INFANTS  BILL." 

Committee. — Messrs.  P.  Fraser,  Q.  H.  Thoms,  ^Eneas  Mackat,  C.  T.  Coupbb, 
J.  C.  LoRiMER,  Advocates  ;  J.  F.  Rodger,  S.S.C.  ;  W.  Robson,  S.S.C. 

The  Committee  has  had  under  consideration  an  English  Bill  to 
amend  the  law  as  to  the  Custody  of  Infants.  That  Bill  as  ori- 
ginally framed  was  applicable  to  Scotland,  but  its  promoters  after- 
wards thought  it  better  to  limit  its  operation  to  England  and 
Ireland,  leaving  Scotland  to  be  dealt  with  by  a  separate  measure. 

The  main  object  of  the  Bill,  which  has  now  become  an  Act,  is  to 
give  the  Court  of  Chancery  greater  power  in  regulating  the  custody 
of  children  when  disputes  arise  between  parents.  It  authorises  the 
Court  to  give  a  mother  access  to  or  the  custody  of  children  up  to 
the  age  of  16.  Formerly  the  Court  could  not  award  to  the  mother 
the  custody  of  children  above  seven  years  of  age.  The  Divorce 
Court,  however,  under  the  jurisdiction  recently  conferred,  had 
power  in  divorce  and  separation  suits  to  make  such  orders  as  it 
might  deem  just  and  proper  in  regard  to  the  custody,  maintenance, 
and  education  of  the  children  of  the  marriage,  and  exercised  this 
authority  up  to  the  age  of  16. 

In  Scotland  there  has  always  been  a  large  discretionary  power  in 
the  Court  in  dealing  with  the  custody  of  pupil  children.  But 
by  several  recent  decisions  the  Court  has  laid  down  very 
stringent  rules  defining  the  circumstances  in  which  alone  they 
will  interfere  with  the  common  law  rights  of  the  father,  and 
award  the  custody  to  the  mother.  "  Our  common  law,"  (it  has 
been  laid  down  from  the  bench,)  "justifies  our  interference  with  a 
father's  rights  to  the  custody  of  his  pupil  children  only  when  it  can 
be  shewn  that  the  children's  health,  life,  or  morals  will  be  endangered 
by  their  remaining  in  their  father's  custody."  Another  judge  uses 
the  following  language,  "  I  think  the  only  grounds  for  interference 
in  such  a  matter  are  that  the  physical  or  moral  interests  of  the 

children  are  in  danger It  is  not  that  he  (the  father)  has 

committed  faults,  but  that  he  teaches,  or  is  likely  to  teach,  evil  to 
them,  or  to  corrupt  their  morals,  that  can  alone  entitle  us  to  inter- 
fere:" and  the  same  views  have  repeatedly  been  expressed  in 
similar  language.     In  all  such  cases,  undoubtedly,  the  welfare  of 


356  PAPERS  OF  THE  SCOTTISH  LAW  AMENDMENT  SOCIETT. 

the  children  is  the  paramount  consideration.  But  if  young  children 
can  be  equally  well  cared  for  by  the  mother  as  by  the  father,  that 
consideration  does  not  solve  the  question.  The  advantage  to  a 
child  of  being  brought  up  in  the  society  of  its  brothers  and  sisters 
is  also  undoubted,  but  not  more  so  than  the  benefit  of  a  mother's 
care.  The  feelings  and  instincts  of  a  mother  who  is  free  from 
blame  for  domestic  feuds  should  not,  as  at  present,  be  ignorod ;  nor 
should  so  much  deference  be  paid  to  the  patria  potestas  of  a  father 
who  has  proved  himself  an  intemperate  and  violent  husband.  In 
this  state  of  the  law,  when  a  wife  can  no  longer  continue  to  cohabit 
with  her  husband  on  account  of  liis  violent  or  cruel  conduct,  whether 
she  sue  for  judicial  separation  on  these  grounds  or  not,  she  is 
deprived  of  the  custody,  and  to  a  large  extent  of  the  society,  of  the 
pupil  children.  Unless  it  can  be  shewn  that  their  life,  health,  or 
morals  are  endangered  in  the  husband's  hands,  the  Court  will  not 
consider  the  claims  and  feelings  of  the  mother,  however  blameless, 
— the  Court  also  holding  that  violence  t<3 wards  the  mother  and  in- 
temperance are  not  indications  of  such  danger. 

This  subject  was  considered  by  the  Society  last  year,  when  a 
Paper  was  read  explaining  and  contrasting  the  Laws  of  England 
and  Scotland,  and  advocating  some  relaxation  in  favour  of  mothers 
in  the  latter.  The  views  therein  expressed  were  generally  approved 
at  a  meeting  of  the  Society. 

Without  entering  into  greater  detail,  the  Committee  submit  for 
the  consideration  of  the  Society  the  draft  of  a  Bill  which  they 
have  prepared  with  a  view  to  remedy  the  present  unsatisfactory 
state  of  the  Law  in  Scotland. 

Patrick  Fraser.        J.  F.  Rodger, 

Geo.  H.  Thoms.  William  Eobson. 

C.  T.  CouPER.  J.  Campbell  Lorimer. 

JE.  J.  G.  Mackay. 

A  Bill  to  Declare  and  Amend  tlie  Law  in  Scotland  in  regard  to  the 

Custody  of  PupU  Children. 

Whereas  it  is  expedient  to  declare  and  amend  the  law  in  regard 
to  the  custody  of  pupil  children :  Be  it  therefore  enacted,  &c. — 

1.  In  the  determination  of  any  dispute  between  parents  as  to  the 
custody  of  their  pupil  children,  the  Court  shall  have  regard,  not 
merely  to  the  welfare  of  such  pupil  children,  in  health,  morals,  and 
otherwise,  and  to  the  rights  of  the  father  at  common  law,  but  also, 
so  far  as  not  inconsistent  with  the  welfare  of  such  pupil  children, 
to  the  feelings  and  interests  of  the  mother,  provided  she  is  not  dis- 
qualified by  reason  of  intemperate  habits,  or  immoral  conduct  or 
otherwise,  from  being  a  suitable  custodier  of  such  pupil  children : 
And  whenever  decree  of  judicial  separation  or  divorce  has  been  ob- 
tained at  the  instance  of  the  mother  (and  in  the  same  process  with- 
out any  conclusions  in  the  summons  in  regard  thereto),  or  whenever 
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the  Coart  is  satisfied  that  the  father  is,  bj  reason  of  intemperate 
habits  or  immoral  conduct  or  otherwise,  an  unsuitable  custodier  of 
such  pupil  child  or  children,  or  that  he  has  without  sufficient  cause 
removed  such  pupil  child  or  children  from  the  society  of  the  mother 
or  the  mother  from  their  society, — and  when  in  any  of  the  above 
cases  the  Court  is  satisfied  that  the  interests  ahd  welfare  of  such 
pupil  child  or  children  will  not  be  prejudiced  by  their  remaining  or 
being  placed  in  the  custody  of  the  mother,  the  Court  shall  order 
that  the  mother  shall  have  the  custody  of  such  pupil  child  or  chil- 
dren, for  such  time,  and  subject  to  such  reg.ulations  as  to  access  by 
the  father,  as  the  Court  may  think  proper :  And  further,  the  Court 
may  ordain  the  fatlier  to  pay  such  reasonable  sum  as  they  shall,  in 
the  whole  circumstances  of  the  case,  from  time  to  time  fix,  for  or 
towards  the  maintenance,  clothing,  and  education  of  such  pupil 
child  or  children,  while  in  the  mother's  custody ;  and  the  mother 
shall  be  entitled  to  sue  therefor  in  her  own  name. 

2.  Any  orders  or  decrees  made  by  the  Court  in  pursuance  of  this 
Act  may  be  altei:ed  or  modified  upon  the  occurrence  of  new  circum- 
stances, and  that  without  the  necessity  of  raising  any  new  process 
in  Court. 

3.  The  word  "  Court"  shall  mean  one  of  the  Divisions  of  the 
Court  of  Session  or  a  Lord  Ordinary,  according  as  the  question  is 
competently  before  the  one  or  the  other,  and  in  vacation  the  Lord 
Ordinary  on  the  Bills  shall  have  the  whole  power  of  a  Division  of 
the  Court,  subject  to  review  of  the  Court. 

4.  This  Act  may  be  cited  as  The  Pupils'  Custody  (Scotlajid)  Act 
1873. 

Eesolution  of  the  Society  on  the  foregoing  Report 

The  Society  approve  of  the  Report  of  the  Committee,  but  with- 
out adopting  the  terms  of  the  Draft  Bill ;  and  they  are  of  opinion 
that  all  questions  as  to  the  custody  of  pupil  children  should  be  left 
to  the  discretion  of  the  Court,  on  a  consideration  of  the  whole  cir- 
cumstances of  each  case,  and  that  the  principles  of  the  law  of 
Eugland  and  Scotland  on  this  subject  should  be  assimilated. 


«  THE  ENTAILED  AND  SETTLED  ESTATES  (SCOTLAND) 

BILL,  1873." 

C<m.mittee, — Messrs.  John  Clerk  Brodie,  John  Garment,  John  McLaren, 
Donald  Crawford,  and  J.  C.  Lorimer.     Mr.  Brodie,  Convener, 

Whether  the  Law  of  Entail  in  Scotland,  and  the  Law  of  Settle- 
ment in  England,  which  by  the  passing  of  the  Rutherfurd  Act  in 
1848  have  been  very  nearly  assimilated,  ought  either  in  the 
interest  of  the  public,,  or  of  heirs  of  entail  in  possession,  to  be 
modified,  and  if  so,  to  what  extent, — are  questions  of  general 
policy  of  much  importance  and  interest.    Some  members  of  Com- 
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mittee  are  of  opinion  that  considerable  modifications  of  the  existing 
law  of  entail  should  be  made  in  the  direction  aimed  at  by  the 
Bill ;  but  the  majority  of  the  Committee  believe  that  it  is  best  to 
refrain  from  discussing  these  general  questions  in  considering  the 
present  measure,  as,  in  their  opinion,  the  present  scheme  requires 
to  be  further  matul-ed  and  recast  by  its  framer  before  being  passed 
by  the  Legislature. 

The  Bill  proposes  alterations  on  the  existing  law  of  entail,  but 
not  in  the  direction  of  restricting  either  the  period  for  which 
owners  of  land  in  Scotland  may  render  it  inalienable,  or  place 
limitations  on  its  free  disposal,  or  the  extent  to  which  they  may 
carry  such  limitations. 

One  of  the  effects  of  the  Bill  on  future  settlements  would  be  that 
persons  in  life  at  their  date,  called  to  the  enjoyment  of  the  settled 
estate,  would  have  conferred  upon  them  merely  liferent  interests 
instead  of  limited  fees  as  at  present,  and  that  such  limited  fees 
would  be  taken  only  by  persons  unborn  when  the  settlement  was 
executed ;  and  as  a  liferent-owner  possesses  far  less  powers  than 
a  limited  fiar  under  existing  entails,  this  change  would  not  increase 
but  lessen  the  powers  of  persons  in  possession  for  the  time  of 
settled  estates. 

Another,  but  so  far  as  it  goes,  a  useful  effect  of  the  Bill  on  future 
settlements,  would  be  to  render  unnecessary  the  interposition  of  a 
Court  when  the  person  in  possession  becomes  absolutely  entitled 
in  fee-simple,  and  to  operate  that  effect  at  once  without  such 
interposition.  The  same  result  might  be  attained  in  existing 
entails  by  rendering  unnecessary  any  disentail  at  the  sight  of  the 
Court.  But  it  is  far  from  being  clear  that,  either  in  the  interest 
of  the  public,  or  of  limited  proprietors  themselves,  it  is  desirable 
to  dispense  with  a  Register  of  Tailzies,  or  Settled  Estates,  or  not 
to  require  to  be  entered  in  such  register  intimation  of  the  en- 
franchisement of  lands  previously  inalienable,  and  of  the  removal 
of  fetters  appearing  on  the  public  records.  The  petitioning  the 
Court  however,  for  access  to  such  a  Register  may,  it  is  thought,  be 
safely  dispensed  with. 

Except  in  the  two  particulars  now  specified,  the  system  of 
settlements  which  the  Bill  would  introduce  and  the  present 
system  of  entails  do  not  materially  differ;  and  therefore,  as 
mentioned  at  the  outset,  the  Bill  raises  no  question  as  to  the 
general  expediency  of  entails,  or  settlements,  or  the  extent  to  which 
they  may  be  reasonably  carried. 

It  is  obviously  of  no  real  moment  whether  the  instrument 
operating  the  tying  up  of  estates  be  called  an  entail  or  a  settle- 
ment, or  the  land  tied  up  an  entailed  estate  or  a  settled  estate,  or 
the  persons  called  to  the  succession  heirs  of  entail  or  liferenters 
and  limited  fiars.  The  points  of  importance  are  the  time  for 
which,  and  the  extent  to  which,  estates  may  be  placed  under 
fetters,  and  with  respect  to  these  there  is  really  no  material  differ- 
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ence  between  the  settlements  the  Bill  authorizes  for  the  future  and 
the  entails  that  presently  exist. 

But,  on  the  other  hand,  there  is  a  very  marked  difference  in 
the  method  of  dealiug  in  the  Bill  with  these  future  settlements 
and  present  entails. 

There  is  no  provision  in  the  Bill  for  any  earlier  termination  under 
it  of  future  settlements,  than  of  existing  entails  under  the  present 
law.  But  several  new  provisions,  not  applied  in  any  way  to  future 
settlements,  are  introduced  (Clauses  1  and  8)  for  terminating,  or 
opening,  existing  entails  sooner  than  under  the  present  law.  The 
reason  for  this  is  not  obvious.  If  the  modes  of  opening  existing 
entails  be  thought  not  enough,  that  may  be  a  reason  for  introducing 
new  ones, — but  for  introducing  them  for  future  settlements  as  well 
as  for  existing  entails. 

The  object  of  destroying  settlements  made  in  the  past,  under 
circumstances  in  which  you  preserve  those  to  be  made  in  future, 
and  of  making  important  differences  in  the  effects  of  settlements, 
simply  because  of  their  being  executed  a  year  earlier  or  later,  is 
not  easy  to  understaild.  The  true  principle  would  rather  seem  to 
be  that  nothing  should  be  disturbed  in  the  past  that  is  permitted 
for  the  future.  But  so  far  from  this  being  the  principle  of  this 
Bill,  it  will  destroy  a  great  number  of  entails  very  recently  made, 
and  differing  only  in  name — not  in  substance — from  the  settle- 
ments it  allows  in  future.  Such  will  be  the  effect  of  the  four 
first  sub-heads  of  Clause  1,  by  means  of  which  many  recent  entails 
wiU  be  set  aside  on  grounds  that  have  no  effect  against  the  settle- 
ments which  the  Bill  permits. 

But  the  provisions  which  have  been  referred  to  (Clauses  1 
and  8)  are  open  to  a  far  more  serious  objection,  and  one  which 
is  enhanced  by  the  circumstance  that  these  provisions  are  not 
made  applicable  to  future  settlements.  In  effecting  changes  in 
the  law  the  general  principle  is  to  preserve  the  rights  and  interests 
of  existing  individuals ;  and  there  can  be  no  reason  for  abandoning 
or  traversing  a  principle  so  manifestly  just  in  order  to  introduce 
changes  in  the  past  which  it  is  not  thought  worth  while  to  establish 
for  the  future.  Yet  the  provisions  in  Clauses  1  and  8,  which  the 
Bill  applies  to  past  entails,  and  not  to  future  settlements,  are 
such  as  will  affect  most  injuriously,  in  a  great  many  cases,  the 
interests  of  existing  persons.  For  instance,  by  Clause  1,  sub-head 
2,  an  apparent  heir  having  at  present  no  right  whatever  to 
disentail,  is  entitled  to  do  so,  and  to  destroy  the  interests  of  all 
existing  substitutes,  whose  interests  may  be  far  more  valuable 
than  his  own ;  and  under  Clause  8  existing  heirs  of  entail,  on  the 
eve  of  succeeding  to  the  estate,  may  be  burdened  with  large  sums 
of  money  to  which  it  is  not  at  present  subject.  There  appears 
no  sufficient  justification  of  these  or  other  similar  interferences 
with  the  private  interests  of  individuals. 

There  are  several  subsidiary  clauses  in  the  Bill  of  less  importance, 
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to  which  it  is  not  thought  necessary  to  advert.  But  it  is  material 
to  notice  that  Clause  11,  which  has  been  already  commented  on 
as  one  of  the  leading  clauses  in  the  Bill,  is  extremely  defective, 
insomuch  as  to  be  quite  inefficient  for  the  accomplishment  of  its 
objects.  Such  Settlements  as  it  seeks  to  introduce  are,  except 
in  the  form  of  entails,  entirely  new  to  the  Law  of  Scotland,  and 
by  abolishing  entails,  and  the  Act  of  1685  upon  which  they  rest, 
it  destroys  the  only  method  known  to  the  Law  of  giving  them  any 
efficacy. 

A  further  object  of  the  Bill,  proposed  in  Clause  12,  is  the 
introduction  into  Scotland  of  provisions  somewhat  similar  to  those 
of  the  English  Law  of  Mortmain.  It  seems  highly  proper,  in  a 
matter  of  this  description,  that  the  laws  of  the  two  countries 
should  not  materially  differ.  John  C.  Bkodie,  C. 

Wliile  concurring  in  the  approval  expressed  by  a  section  of  the 
Committee  of  the  object  aimed  at  by  this  measure,  I  am  strongly 
of  opinion  that  the  subject  of  the  Law  of  Entail  is  one  demanding 
very  careful  investigation  preparatory  to  legislation.  I  think  it 
would  be  possible  for  the  Government,  without  the  formality  of  a 
Eoyal  Commission,  or  taking  evidence,  to  obtain  a  report  from  two 
or  more  lawyers  specially  conversant  with  the  English  and  Scotch 
systems  of  settlement  of  estates,  in  which  the  practical  operation 
of  these  systems,  and  their  advantages  and  disadvantages,  should 
be  examined,  with  a  view  to  the  more  complete  assimilation  and 
amendment  of  the  laws  of  England  and  Scotland.  Such  a  Report 
should  embrace  an  estimate  of  the  probable  effects,  (with  reference 
to  public  interests,  as  well  as  the  interests  of  proprietary  families,) 
of  the  more  important  schemes  of  limitation  of  the  testamentary 
power  which  have  been  propounded  by  lawyers  and  literary  men. 
This  appears  necessary,  because  it  can  easily  be  shown  that 
measures  which  have  been  i-ecommended  in  good  faith  with  the  view 
of  liberating  the  land  of  the  country  from  restraints  upon  alienation 
have  really  a  directly  opposite  tendency. 

If  limited  interests  in  land  are  to  be  permitted  in  any  form,  it 
will  then  be  a  subject  of  consideration  which  is  the  most  con- 
venient form  of  Settlement  ?  e.g.  whether  that  of  a  succession  of 
limited  fees,  as  in  the  existing  Scotch  system,  or  the  method  of 
successive  life  estates  protected  by  trusts,  which  prevails  in  England, 
or  something  distinct  from  both. 

My  view  as  to  the  desirability  of  an  official  inquiry  is  founded 
partly  on  the  consideration  of  the  great  magnitude  of  the  interests 
at  stake,  and  partly  on  the  extremely  technical  character  of  the 
system  of  conveyancing  in  which  the  Law  of  Entail  is  involved, 
which  must  render  it  very  difficult  for  the  majority  of  the  members 
of  the  Legislature  to  form  independent  opinions  on  the  merits  of 
the  measures  which  may  be  submitted  to  their  consideration. 

John  McLaren. 

Edikburoh,  22d  May  1873. 
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Important  Judgment  of  the  Court  of  Cassation. — A  case  affecting 
British  interests  in  the  highest  and  most  important  degree  was  last 
year  decided  in  the  above  Court.  In  1869  a  British  subject,  resid- 
ing and  doing  business  at  Honfleur,  but  not  having  legal  domicile 
in  France,  purchased  a  steamer  in  England,  and,  not  having  suffi- 
cient means  to  pay  for  it  entirely,  mortgaged  the  vessel  to  certain 
parties  there.  He  died  at  Honfleur  in  the  commencement  of  1870, 
his  estate  was  declared  bankrupt,  and  the  steamer,  which  was  at 
the  moment  in  that  port,  was  seized  by  the  Syndic  of  the  Bank- 
ruptcy. The  mortgagees  came  over  from  England,  protested  against 
the  seizure,  and  the  calse  was  tried  before  the  Tribunal  of  Commerce 
at  Honfleur,  which  gave  a  judgment  in  their  favour.  The  Syndic 
of  the  Bankruptcy  appealed  to  the  Superior  Court  at  Caen,  which 
gave  a  judgment  in  July  1870,  reversing  that  of  the  Tribunal  of 
Commerce  at  Honfleur  on  various  grounds,  but  chiefly  that  the 
French  law  does  not  allow  personal  property  to  be  mortgaged,  and 
that  therefore  no  notice  could  be  taken  of  the  transaction.  They 
also  laid  particular  stress  on  the  fact,  that  by  the  Merchant  Ship- 
ping Act  of  1854  mortgages  are  not  obliged  to  be  inscribed  on  the 
ship's  register,  and  they  held  this  to.be  an  insufficient  protection 
to  persons  at  a  distance.  The  case  was  taken  by  the  mortgagees 
to  the  Court  of  Cassation,  but  owing  to  the  late  war  their  decision 
was  not  given  till  March  1872,  when  it  confirmed  that  of  the  Court 
of  Caen.  The  importance  of  this  case  cannot  fail  to  he  seen.  A 
mortgage  contracted  on  British  soil  by  British  subjects,  in  due 
conformity  with  British  law,  is  declared  invalid  and  of  no  effect 
by  the  French  Tribunals,  If  this  case  is  to  be  established  as  a 
precedent,  any  British  subject  lending  money  on  mortgage  on  a 
British  ship  must  run  the  risk  of  the  vessel  coming  to  France  and 
being  there  geized,  and  of  his  mortgage  being  declared  invalid  by 
the  Courts.  — Report  by  Consul  Bemcd  on  the  Trade  Navigation^  and 
Commerce  of  the  Consular  District  of  Havre  for  the  year  1872. 

.  General  Council  of  Procurators. — At  the  periodical  diets  of  ex- 
amination at  Edintmrgh^ijy  the  examiii,ei^  pf  the  General  Council, 
which  were  brought  to  a  close  on jVth  Joinfe  la»4,  the  following  appli- 
cants were  found  duly  qualified  for  admission  as  Procurators,  viz. : — 
Messrs.  William  Stuart,  Aberdeenshire;  Archibald  Oliver,  James 
Guthrie,  R  D.  Leslie,  and  Eobert  Secular,  Argyleshire;  Alexander 
Hamilton,  Ayrshire;. Alexander  Jardine  and  John  Corrie,  Dum- 
friesshire; A-  R.  Hogg  and  Thomas  Graham,  Edinburgh;  J.  A. 
Jeans,  Elginshire ;  Andrew  Bennet,  John  Simpson,  William  Ford, 
W.  B.  Dickie,  J.  Smith  Bell,  James  M'Kenzie,  and  George  Ogilvie, 
Forfarshire;  Alexander  Kennedy  and  Francis 'W.  Colville,  Inver- 
ness-shire ;  A.  J.  Gordon,  Kirkcudbrightshire ;  John  Adam,  Joshua 
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Buchanan,  W.  B.  Paterson,  William  Cocliran,  Robert  Meldrum, 
and  George  Jackson,  Lanarkshire ;  William  Buchan  and  John  F. 
Corraack,  Peeblesshire ;  John  Martin,  Alexander  Campbell, 
William  Cargill,  John  Scott,  Patrick  S.  M'Lean,  William  Graham, 
and  W.  M.  Cunningham,  Perthshire;  James  Macdonald,  Thomas 
Wilson,  and  J.  Innes  Macdougall,  Eenfrewshire ;  George  T.  Munro, 
Ross-shire ;  George  Grier,  Roxburghshire ;  Robert  Main,  Junr.,  and 
J.  Wood  Blakey,  Stirlingshire;  A.  D.  Walker  and  John  Smith, 
Wigtownshire. 

The  following  applicants  passed  their  examination  in  general 
knowledge,  viz.: — George  G.  Tait,  Ayrshire ;  Clement  W.  R.  Gordon, 
Banffshire ;  John  Symons,  Junr.,  Dumfriesshire  ;  W.  M*Kenzie, 
Inveniess-shire ;  James  C.  Dow  and  James  M.  Laird,  Perthshire ; 
Robert  Wright,  and  R  B.  Shearer,  Renfrewshire.  - 

Society  of  Solicitors^  in  the  Supreme  Courts.— ^At  the  stated 
general  meeting  of  this  Society,  the  following  gentlemen  were 
elected  as  Office-bearers  for  next  year,  viz. :  President,  Mr.  John 
Heniy;  Vice-President,  Mr.  William  Miller;  Council:  Messrs. 
James  Lamond,  John  Garment,  David  Dove,  James  Currie  Baxter, 
Andrew  Beveridge,  John  Macandrew,  and  Alexander  Morison. 


Obituarg. 


John  Murdoch,  Esq.,  S.S.C.  (1826),  late  of  the  firms  of  Murdoch, 
Boyd  &  Henderson,  and  Murdoch,  Boyd  &  Co.,  died  at  14 
Great  King  Street,  Edinburgh,  June  2,  in  the  73rd  year  of  his  age. 

Andrew  Fraser,  Esq.,  W.S.  (1832),  late  Sheriff-substitute  of 
Inverness-shire  at  FortwiUiam,  died  at  Damley  Villa,  Momingside, 
June  15,  aged  68. 

George  Smith,  Esq.,  S.S.C.  (1850),  Sheriff-Clerk  of  Zetland,  died 
at  Braeside  House,  Lerwick,  June  6. 

Angus  Gregorson,  Esq.,  Solicitor,  Oban,  died  there  suddenly, 
June  15,  aged  57.  Mr.  Gregorson  was  agent  for  the  National  Bank 
oi'  Scotland,  Town-Clerk  of  Oban,  and  held  some  other  minor  ap- 
pointments. 

John  Dundas,  Esq.,  C.S.  (1826),  died  at  his  house,  25  St 
Andrew  Square,  May  27.  The  Courant  says,  in  an  article  full  of 
personal  knowledge :  "  He  belonged  to  a  family  which  has  for  more 
than  a  century  been  connected  with  the  legal  profession  in  this  city. 
His  father,  Mr.  James  Dundas,  C.S.,  of  Ochtertyre,  was  a  cadet  of 
the  family  of  Dundas  of  Manor,  and  was  for  many  years  head  of 
the  eminent  professional  house  now  known  as  Dundas  &  Wilson, 
Clerks  to  the  Signet — a  house  which  was  founded  by  an  eminent 
feudal  jurist,  Mr.  David  Erskine,  son  of  John  Erskine  of  Carnock, 
author  of  the  *  Institutes  of  the  Law  of  Scotland'     His  mother 
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was  Elizabeth,  third  daughter  of  William  Graham,  of  Airth ;  and 
of  these  parent-s.  the  subject  of  this  notice  was  the  fifth  son.  He 
was  born  on  19th  December  1803;  and  after  receiving  his  education 
at  the  High  School,  he  entered  his  father's  house,  and  was  admitted 
Clerk  to  the  Signet  on  29th  June  1826.  Since  that  time,  until  the 
last  few  years,  he  was  engaged  in  the  active  exercise  of  his  profes- 
sion. On  his  father's  death  in  April  1831,  he  became  the  head  of 
the  legal  firm,  which  position  he  retained  to  the  last.  He  was  also 
at  the  time  of  his  death  a  director  of  the  Eoyal  Bank  of  Scotland, 
and  of  the  Standard  Life  Assurance  Company.  In  1830  he  married 
Jemima  Christian,  fifth  daughter  to  Day  Hort  Macdowall,  of 
Walkinshaw  and  Castlesemple.  She  predeceased  him,  leaving  six 
daughters  and  a  son;  and  he  was  laid  by  her  side  on  the  31st  of 
May,  in  the  burial-place  of  St.  John's  Episcopal  Church. 

"  Of  Mr.  Dundas's  professional  career  it  may  be  sufficient  so  say 
that  he  was  the  confidential  adviser  of  a  large  body  of  clients,  and 
that  of  the  majority  of  them  he  was  also  the  valued  personal  friend. 
While  yet  young  in  his  profession,  he  was  appointed  a  member  of 
the  Law  Commission  in  1837,  and  his  services  on  that  occasion 
have  been  frequently  noticed.  From  party  politics  he  kept  himself 
altogether  free.  '  When  he  encountered  a  hot-headed  partisan,  he 
usually  placed  himself,  for  the  nonce,  on  the  opposite  side,  and 
seldom  failed  to  enlist  the  laugh  on  that  side  by  showing  that 
things  undoubted  were  open  to  question,  and  that  there  was  some- 
times a  lack  of  evidence  for  propositions  deemed  self-evident.  His 
skill  of  fence  and  freedom  of  speech  thus  pleased  and  displeased 
both  sides  in  turn,  with  the  usual  result,  that  he  was  '  by  Tories 
called  a  Whig,  by  Whigs  a  Tory.'  We  have  heard  him  say  that  he 
never  gave  a  vote  in  his  life  at  any  Parliamentary  election ;  which 
is  worth  recording,  as  showing  the  independent  and  over-critical 
character  of  a  man  whose  youth  and  early  manhood  were  spent  in 
an  atmosphere  charged  with  political  electricity. 

"  From  his  earliest  years  he  was  a  lover  of  books  and  literature. 
An  excellent  Latin  scholar,  he  loved  and  excelled  in  Latin  verse, 
and  many  of  his  poetical  pieces,  both  Latin  and  English,  although 
generally  short,  are  well  worthy  of  preservation.  Like  his  brothers, 
William  Dundas  of  Ochtertyre,  Sir  David  Dundas,  and  Lord  Manor, 
he  was  a  diligent  book  collector,  and  his  taste  and  knowledge  in 
that  capacity  were  well  known  both  in  Edinburgh  and  London. 
Nor  was  he  contented,  like  some  amateurs,  with  buying,  binding, 
and  preserving  books;  he  was  also  a  diligent  reader  of  them ;  and 
few  of  his  contemporaries  had  a  fuller  and  deeper  acquaintance  with 
old  English  literature.  He  was  very  fastidious  about  the  binding 
of  his  books.  One  work  in  his  library  he  highly  valued.  It  was 
presented  to  him  by  the  late  Lord  Jeffrey  and  other  distinguished 
friends,  who  all  signed  a  special  inscription  bearing  that  it  was 
gifted  for  his  disinterested  endeavours  to  serve  a  common  friend. 

"  Mr.  Dundas  could  use  the  pencil  with  no  inconsiderable  skilL 
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Whenever  his  professional  work  permitted,  he  loved  to  visit  the 
country,  and  in  his  early  days  would  sometimes  walk  great  distances, 
and  all  night,  to  indulge  a  taste  which  was  with  him  a  passion. 
Angling  was  his  faivourite  sport,  and  few  more  skilful  or  successful 
brothers  of  the  rod  ever  cast  a  line  over  the  Tweed,  or  Teith,  or 
Tay.  He  was  also  a  great  master  of  woodcraft,  and  delighted,  when 
occasion  served,  to  superintend  the  tliinning  of  woods,  and  exercised 
with  equal  pleasure  his  arms  in  pruning  or  felling  trees. 

"  With  these  various  tastes  and  accomplishments,  and  with  a  very 
large  gift  of  humour,  his  conversation  was  eminently  attractive. 
Few  subjects  could  be  started  on  which  he  was  not  capable  of 
throwing  some  fresh  light,  or  which,  at  least,  he  could  not  present 
in  a  new  aspect.  He  often,  as  those  who  were  associated  with  him 
in  the  daily  and  familiar  business  of  life  will  well  remember,  found 
matter  for  a  jest  in  things  and  places  the  least  promising ;  and  many 
of  his  sayings  will  live  after  him  in  the  memories  and  traditions  of 
his  contemporaries.  In  his  countenance  and  manner  there  was  a 
certain  sternness  which  enhanced  the  effect  of  their  coruscations,  as 
well  as  of  the  genial  laugh,  wliich  told  that  he  in  turn  had  been 
tickled.  There  was  in  all  he  said  and  did  a  sort  of  humorous 
undertone  or  subdued  flavour  which  made  his  presence  very 
pleasant,  and  his  good  things  very  hard  to  report.  To  those  who 
knew  him,  one  example  may  serve  to  recall  his  peculiar  manner 
and  the  gravity  and  calmness  which  added  zest  to  his  mots.  A 
friend,  who  was  in  the  habit  of  giving  general  rather  than  special 
invitations  to  his  dinner-table,  accosting  him  with  the  well-known 
*  I  hope  you  will  come  and  dine  with  us  one  of  these  days,'  received 
a  reply  which  may  perhaps  have  checked  for  a  while  his  tendency 
to  vague  hospitality :  *  I  am  very  sorry  that  I  cannot  have  that 
pleasure,  being  particularly  engaged  on  that  occasion.'  No  man 
more  thoroughly  enjoyed,  perhaps  few  so  thoroughly  understood, 
the  peculiar  humour  of  his  native  land.  A'  collection  of  Scotch 
sayings  and  stories  from  his  hand  would  have  been  as  good  of  its 
kind  as  the  *  Apophthegmata'  of  Bacon.  In  his  fishing  excursions 
he  seemed  to  have  the  faculty  of  eliciting  anything  that  was 
characteristic  amongst  the  country  folks  with  whom  he  mingled, 
and  who  always  welcomed  his  return  amongst  them.  The  moral 
and  intellectual  nature  of  tlie  Highlander,  especially  of  the  High- 
lands of  western  Perthshire,  was  ever  with  him  a  favourite  study ; 
and  many  were  the  waifs  and  strays  of  shrewdness  or  simplicity 
with  wliich  he  would  afterwards  regale  his  friends  over  their  claret. 
One  adventure  by  tlie  Tay  it  was  well  worth  a  day's  journey  to  hear 
him  relate.  The  day's  sport  led  him  up  one  side  of  the  water  and 
down  the  other.  In  the  morning  his  guide,  who  carried  his  creel, 
pointed  out  a  farm  on  the  opposite  bank  which  was  infested  by  a 
peculiarly  savage  dog,  the  terror  of  the  neighbourhood.  As  they 
returned  in  the  evening,  and  had  entered  upon  the  lands  of  the 
farm,  a  growl  was  heard,  and  the  dog  in  person  was  seen  standing 
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in  the  path  a  hundred  yards  ahead.  'What  is  to  be  done  now?' 
Raid  Mr.  Dundas,  turning  to  his  conductor.  .  '  Weel,  sir,  I*se  warrant 
ye'd  best  gae  first,  for  it's  weel  kent  that  he's  aye  warst  upon  them 
that's  hindmost.'  The  value  of  the  advice  was  happily  not  tested, 
the  dog,  '  though  vicious  to  others,  was  gentle  to  them,*  and  the 
anecdote  was  well  worth  the  fright  it  had  cost. 

"  The  stately  figure  of  Mr.  Dundas  was  long  well  known  in 
Edinburgh.  But  of  late  years  his  faltering  steps  forcibly  recalled 
his  own  description  of  himself  to  one  of  his  humble  piscatory 
attendants : — *  I  fear,  Mr.  Dundas,  that  auld  age  is  creeping  upon 
you.'  *  Creeping !  old  age  has  rushed  after  me,  has  overtaken  me, 
and  almost  finished  me.' 

"  In  hard  professional  work,  and  in  relaxation — consisting  some- 
times of  reading  and  writing  and  drawing ;  sometimes  in  rambles, 
rod  in  hand,  by  his  well-known  and  well-loved  native  rivers — his 
useful,  honourable,  and  blameless  life  was  passed.  He  is  one  of 
the  men  of  whom  their  friends  must  say  with  a  sigh,  that,  for  lack 
perhaps  of  opportunity,  or  perhaps  of  the  stimulus  of  necessity  or 
ambition,  the  remarkable  intellectual  gifts  with  which  he  was 
endowed  were  never  displayed  on  any  wider  stage,  but  remained  in 
a  considerable  degree  dormant,  as  part  of  the  reserved  force  of  a 
generation  now  passing  away.  A  man  of  gifts  so  rich  and  sympa- 
thetic, so  large  and  genial,  he  was  beloved  by  many  friends,  who 
unite  with  his  family  in  deploring  his  loss  and  in  cherishing  his 
memory." 
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Stamp — "Conveyance  on  sale  of  Property'^ — meaning  of  "Property" — "  Covenant 
being  the  only  or  pHncipal  security  for  payment  of  money." — By  a  deed  made 
between  the  Limraer  Asphalte  Company  of  the  first  part,  the  directors  of  the 
company  of  the  second,  and  H.  (therein  styled  the  "  licensee ")  of  the  third 

Sart,  the  company — in  consideration  of  £7,500,  of  which  £1,500  was  paid 
own  on  the  execution  of  the  deed,  and  the  balance,  £6,000,  was  to  be  paid  by 
six  equal  monthly  instalments — granted  to  the  licensee,  his  executors,  etc.,  the 
sole  and  exclusive  right,  license,  and  authority  to  cany  on  with  the  asphalte 
to  be  supplied  by  the  company  (but  not  with  any  other)  the  business  of 
asphalte  paving  and  dealing  in  asphalte  within  the  counties  of  Lanciwter  and 
Chester,  and  not  elsewhere,  for  the  then  remaining  unexpired  periods  for  which 
certain  concessions  then  held  by  the  company  had  respectively  been  granted. 
The  licensee  covenanted  to  pay  the  instalments  when  due  with  interest ;  and 
the  deed  contained  a  proviso  that  if  he  should  assign  over  the  benefit  of  the 
license,  the  w^hole  of  the  instalments  then  remaining  unpaid  should  immediately 
become  payable.  Heldy  that  this  deed  was  not  chargeable  with  stamp  duty 
as  a  "  conveyance  or  transfer  of  property,"  within  the  meaning  of  the  **  Stamp 
Act,  1870 ;"  but  that  it  was  properly  chargeable  with  a  stamp  duty  of  ten 
shillings,  and  also  with  an  ad  valorem  duty  of  2s.  6d.  per  cent,  on  the  £6000 
remaining  unpaid,  as  a  "  mortgage  or  covenant,  being  the  only  or  principal  or 
primary  security  for  the  payment  of  money,"  within  tne  meaning  of  the  schedule 
to  the  Act. — Limmer  Asphalte  Company  y.  Commissioners  of  Inland  Revenue,  41 
L.  J.,  Ex.  106. 
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Negligence — Patent  agent — Liability  for  ignorance  of  law — Delay  in  getting 
patent  sealed. — A  patent  agent  is  expected  to  know  the  law  relating  to  the  prac- 
tice of  getting  patents.  Where  therefore  such  agent  who  was  emuloyed  to 
procure  a  patent,  being  not  aware  of  the  decision  of  the  Lord  Chancellor  in  Be 
nates  and  Redgate  (which  makes  it  necessary,  notwithstanding  provisional  speci- 
fication has  been  filed,  to  take  care  that  the  patent  is  sealed  before  another 
patent  for  the  same  invention  is  obtained  by  a  later  applicant),  delayed  four 
months  between  filing  the  provisional  specification  and  applying  to  have  the 
patent  sealed,  whereby  a  subsequent  applicant  for  a  patent  for  the  same  inven- 
tion was  able  to  get  his  patent  sealed  first,  and  so  prevent  such  agent  from  pro- 
curing a  patent  for  his  employer, — Held,  evidence  of  negligence,  for  which  such 
patent  agent  might  be  liable  in  an  action  at  the  suit  oi  his  employer. — Lee  v. 
iVaUcer,  41  L.  J.,  0.  P.  91. 

* 

Damage — Remoteness — Proximate  cause- —Frozen  water  on  a  highway — Lic^ 
hility  for  a  wrongful  act — Deft,  washed  a  van  of  his  on  the  part  of  the  street 
opposite  his  coach-house,  and  the  water  so  used  ran  along  the  gutter  by  the  side 
of  the  street  for  about  seventy  feet  down  to  the  comer  of  another  street,  where, 
meeting  an  obstruction,  it  accumulated  and  expanded  over  part  of  the  roadway, 
instead  of  going  as  usual  into  the  sewer,  and  there  being  a  sharp  frost  at  tbe 
time  it  shortly  became  frozen  over.  The  cleaning  a  van  in  the  street  was  an 
ofi^ence  under  the  Metropolitan  Police  Act,  2  &  3  Vict  c.  47,  sec.  54,  subs.  1, 
but  deft  was  not  shown  to  have  known  of  the  obstruction  at  the  corner,  and 
if  he  had  cleaned  the  van  in  the  coach-house  the  water  would  also  have  gone 
ii)to  the  same  gutter  in  the  street.  HeUi,  that  deft,  was  not  liable  to  pit.  for 
damage  caused  to  his  horse  by  slipping  whilst  passing  over  the  frozen  water  at 
the  corner,  as  such  damage  was  too  remote,  and  was  not  the  immediate  and 
proximate  cause  of  deft's  act — Sharp  v.  Potnellf  41  L.  J.,  C.  P.  95. 

Master  and  Servant — Damages — Unfenced  machinery — 7  <&  8  Vict,  c  15, 
sec.  21 — Contribviory  Negligence. — A  company  for  the  manufacture  of  cotton 
employed  a  servant  to  grease  the  bearings  between  the  fly-wheel  and  the  spur- 
wheel  of  a  steam-engine  in  their  factory.  The  fly-wheel  revolved  in  a  wheel  race 
parallel  to  a  wall  and  on  one  side  of  it,  and  the  spur-wheel  revolved,  parallel, 
on  the  other  side.  The  extreme  distance  between  the  two  wheels  was  two  feet 
ten  inche8,'and  the  wall  was  two  feet  three  inches  thick.  In  a  hole  made  in 
this  #all  the  servant  stood  or  sat  while  he  greased  the  bearings.  The  wheel 
race  was  one  which  ought  to  have  been  fenced  or  otherwise  secured  within  7  & 
8  Vict.  c.  15,  sec.  21.  The  fly-wheel  on  the  side  next  the  wall  and  the  edge  of 
the  wheel  race  on  that  side  were  not  fenced.  The  servant  having  been  at  this 
work  lor  five  davs,  was  found  on  the  sixth  lying  dead  on  the  bearings,  and  it 
was  not  disputecl  that  he  must  have  been  caught  and  killed  by  the  fly-wheeL 
The  administratrix  of  the  deceased  having  brought  an  action  on  behalf  of  the 
widow  and  child  against  the  company  for  negligence  in  not  fencing  the  wheel 
race,  as  required  by  the  statute, — Heldy  assuming  that  the  deceased  was  not 
guilty  of  contributory  negligence  either  in  undertaking  the  employment  or  in 
conducting  it,  that  the  action  was  maintainable. — Britton  v.  Great  Western 
Cotton  Co.,  41  L.  J.,  Ex,  99. 

Foreign  Company — Libel — Costs — Powers  of  Directors.  —The  governing  body 
of  a  corporation,  which  is  in  fact  a  trading  partnership,  cannot  in  general  use 
the  funds  of  the  community  for  any  purpose  other  than  those  for  which  they 
arc  constituted ;  whether  that  governing  body  is  exclusively  directors,  or  a 
council  general,  or  the  majority  at  a  general  meeting  of  the  company.  There- 
fore the  special  powers  given  either  to  the  directors  or  to  a  majority  by  the 
statutes  or  other  constituent  documents  of  the  association,  are  always  to  be  con- 
strued as  subject  to  a  paramoimt  and  inherent  restriction,  that  they  are  to  be 
exercised  in  subjection  to  the  special  purposes  of  the  original  bond  of  associa- 
tion. That  is  not  a  mere  canon  in  the  English  Municipal  Law,  but  a  great 
and  broad  principle,  which  must  be  taken  (in  the  absence  of  proof  to  the  con- 
trary) as  part  of  any  given  system  of  Jurisprudence.    The  costs  of  a  prosecu- 
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tion  for  libel  instituted  by  the  directors  of  a  trading  company  are  not  properly 
payable  out  of  the  assets  of  the  company.  Such  payments  will  accordingly  be 
restrained  for  the  future ;  bat  it  does  not  follow  that  the  directors  will  be 
ordered  to  repay  past  costs  so  discharged  by  them  (per  Wickens,  V.C.) — Picker- 
ing V.  Stephensoriy  41  L.  J.,  Ch.  493. 

Chaktek-farty— Blockade  of  port  of  destination — ^restraint  of  princes,'* 
— In  an  action  for  breach  of  a  charter-party,  by  which  it  was  agreed  that 
defL's  vessel  should  proceed  to  a  port  of  loading,  and  after  loading  a  cargo 
convey  it  to  a  foreign  port,  the  act  of  God*,  Queen's  enemies,  restraints  of 
princes  and  rulers,  tire,  and  all  and  every  other  dangers  and  accidents  of 
the  seas  .  .  .  during  the  voyage  excepted,  it  was  pleaded  that  before  breach 
there  was  a  war  between  the  country  of  the  port  of  destination  and  another 
country,  so  that  the  performance  of  the  charter-party  became  illegal,  and 
defts.  refused  to  perform  it.  Held,  that  the  plea  was  good,  as  the  blockade 
was,  within  the  meaning  of  the  exception,  '*  restraint  of  princes,"  and  that 
defts.  were  not  bound  to  have  proceeded  to  the  port  of  loading,  or  to  have 
waited  in  anticipation  of  the  removal  of  the  blockade,  in  the  absence  of 
anything  to  lead  to  the  inference  that  it  would  be  removed  within  a  reason- 
able time. — Geipel  v.  Smithy  41  L.  J.,  Q.  B,  153. 

Shipping — Bill  of  Lading — Duty  of  Master  to  arrest  Damage  by  excepted 
Perils, — There  is  a  duty  on  the  master  of  a  ship  as  representing  the  ownere 
to  take  active  measures  to  check  and  arrest  the  injurious  consequences  of 
damage  done  to  the  cargo  by  perils  excepted  in  the  bill  of  lading.  In  an 
action  by  shipper  against  shipowner  it  appeared  that  beans  were  shipped 
under  a  bill  oi  lading,  containing  the  usual  exception  of  perils  of  the  sea 
(including  collision).  The  vessel  sustained  damage  by  collision,  and  put 
into  a  port  for  repairs.  The  beans  having  become  wetted  by  salt  water,  the 
shippers,  through  their  agent,  offered  to  receive  the  cargo  and  pay  pro  rata 
freight.  The  master  refused  to  deliver  the  cargo  except  upon  receipt  of  the 
whole  freight,  and  proceeded  with  his  vessel  to  the  port  of  discharge.  Upon 
its  arrival  it  was  found  that  the  damage  to  the  beans  by  the  collision  had 
been  materially  enhanced  by  their  detention  on  board  after  they  had  been 
saturated  with  salt  water.  The  increased  damage  would  have  been  avoided 
if  the  beans  had  been  unshipped,  dried  and  re-shipped  at  the  port  of  refuge, 
the  cost  of  which  might  have  oeen  charged  to  the  cargo  as  particular  average. 
Held,  aff.  the  judgment  of  the  Court  of  Q.  B.  (39  Law  J.  Rep.  (n.s.)  Q.  B. 
167),  that  assuming  that  the  precautions  above  mentioned  would  not  have 
unreasonably  delayed  the  voyage,  defendant  was  liable  for  the  additional 
damage  to  plaintifif. — Notara  v.  Henderson,  41  L.  J.,  Q.  B.  158. 

Negligence — Cah-owner  and  Driver — Bailment — Master  and  Servant — 
Warranty, — Where  pit,  a  cab-driver,  was  furnished  by  deft.,  a  cab-owner,  with 
a  horse  and  a  cab  for  the  da^,  on  the  terms  that  pit.  was  to  pay  a  fixed  sum  for 
their  use,  and  have  the  earnings  for  himself,  and  deft  personally  furnished  pit 
with  a  horse  which  he,  deft,  nad  lately  bought  and  not  tried  in  a  cab,  and 
which  (though  deft  did  not  know  it)  was  unfit  for  the  required  purpose,  and 
ran  away  and  injured  pit  Held,  by  the  majority  (Grove,  J.,  and  Byles,  J.) 
of  the  Court  that  the  relation  between  deft,  and  pit  was  that  of  bailor  and 
bailee,  with  a  warranty  that  the  horse  was  reasonably  fit,  and  further,  per 
Byles,  J.,  that  even  if  it  was  that  of  master  and  servant,  the  personal  interfer- 
ence of  aeft  was  evidence  of  such  negligence  as  would  make  him  liable  ;  but 
per  Willes,  J.,  that  the  relation  was  that  of  master  and  servant,  and  that  in  the 
absence  of  knowledge,  deft,  was  not  liable. — Fowler  v.  Lock,  41  L.  J.,  C.  P.  99. 

Marine  Insurance — Open  Policy — Concealment — Mistake  in  name  of  ship — 
Evidence, — I.  and  C.  the  plaintiffs,  ship  and  insurance  brokers  in  London,  were 
in  the  habit  of  effecting  insurances  by  the  instructions  of  S.  on  behalf  of  Q.  and 
R.,  merchants  of  Hamburg.  On  23d  Sept  1869,  they  received  instructions 
from  S.  to  open  a  policy  on  hides  to  the  amount  of  £5000.  On  the  same  day 
C.  filled  up  a  slip  on  one  of  the  printed  forms^  kept  at  the  office  of  defts.^  who 
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were  nnderwritera,  for  £5000  on  hides  per  **  ships,"  and  left  it  at  the  office.    On 
22d  Jan.  1870,  S.  wrote  referring  to  hicles  on  board  "  The  JSocraterf,"  and  on  24th 
Jan.  L.,  the  clerk  of  I.  and  C,  called  on  the  defts.  and,  referring  to  the  French 
Veritas,  in  which  were  named  two  ships,  "  The  Socrate"  and  "The  Socrates," 
said  that  he  believod  the  ship  was  "  The  Socrates.''    On  3d  Feb.  1870,  C.  called 
on  the  defts.,  and  taking  up  the  slip  for  £5(K)0,  which  he  had  filled  up  on  23d 
Sept.  1869,  filled  up  two  slips,  one  for  £2455  on  hides  per  "  The  Socrates,*'  and 
the  other  for  £2500  on  hides  per  "  The  Sophie,"  saying  that  it  would  be  more 
convenient  to  have  two  separate?  policies,     in  due  course  policies  were  executed 
in  accordance  with  the  slips.     The  hides  were  loaded  on  board  "  The  Socrate," 
and  not  on  board  "  The  Socrates,"  and  whilst  on  board  that  vessel  they  were 
lost  by  the  perils  insured  against.     The  risk  on  "  The  Socrate "  was  greater 
than  on  "  The  Socrates."    At  the  trial,  the  jury  were  asked  whether  both  the 
parties  in  making  the  policies  meant  to  insure  the  hides  by  the  vessel  on  which 
they  were  shipped,  whatever  her  name  might  be,  though  they  supposed  her  to 
be  "  The  Socrdtes,"  or  whether  defts.  meant  to  insure  hides  on  board  "  The 
Socrates."    The  jury  answered  this  question  in  favour  of  pits.  : — Held^  in  an 
action  upon  the  policy  for  £2455,  that  although  by  30  Vict.  c.  23,  ss.  4  &  9,  the 
slip  of  33d  Sept.  1869,  not  having  been  stamped,  would  not  be  available  as  a 
policy,  that  it  might  be  referred  to  for  the  purpose  of  shewing  what  was  the 
intention  of  the  parties  at  the  time  of  the  execution  of  the  policy  whiih  was 
founded  upon  that  slip  ; — Held  alsoj  that  it  appeared  by  the  slip  that  the  in- 
surance was  on  hides  per  "  ships,"  and  the  jury  having  found,  in  lavour  of  pits., 
on  the  question  left  to  them  as  above,  that  it  became  immaterial  that  "  The 
Socrates"  was  mentioned  in  the  policy  and  in  the  declaration  in  the  action  upon 
it,  and  that  pits,  were  entitled  to  recover,  although  the  hides  were  on  board 
"  The  Socrate  "  when  they  were  lost. — lonides  v.  Pacific  Fire  and  Marine  Insur- 
ance Co.  (Ex.  Cham.),  41  L.  J.,  Q.  B.  190. 

Will — Devise— Limitofion  to  Children  horn  or  to  he  horn — Death  of  child 
over  twenty-one  in  testator's  lifetime. — Testator,  by  his  will,  which  recited  and 
was  intended  to  carry  into  effect  articles  made  on  the  marriage  of  his  daughter, 
devised  certain  real  property  to  trustees  to  the  use  of  the  husband  for  life,  or 
until  bankruptcy  or  insolvency,  and  after  bankruptcy  or  insolvency  to  the  use 
of  trustees  ui>on  trust  during  the  joint  lives  of  husband  and  wife  to  pay  the 
rents  and  profits  to  the  wife  for  her  separate  use,  with  remainder  to  the  wife  for 
life,  with  remainder  to  trustees  to  preserve  contingent  remainders,  with  re- 
mainder, subject  to  power  of  appointment,  to  the  children  of  the  marriage  in 
fee  as  tenants  in  common,  wnth  benefit  of  survivorship,  and  if  only  one  child, 
then  to  that  one,  and  in  case  every  child  **  born  or  to  be  born"  should  die  under 
the  age  of  twenty-one  years,  and  without  leaving  lawful  issue  bom  or  to  .be 
bom  in  due  time  afterwards,  then  '*  to  the  use  of  the  heirs  and  assigns  of  the 
wife  as  if  she  had  continued  sole  and  unmarried."  There  was  one  child-  living 
at  the  date  of  the  will.  All  the  children  died  in  the  lifetime  of  testator,  one 
having  attained  the  age  of  twenty-one  years.  The  husband  became  insolvent, 
and  ai'tcrwards  joined  with  the  wife  in  a  conveyance  to  such  uses  as  she  should 
by  deed  or  will  appoint.  She  appointed  by  will  to  S. : — Held^  in  an  Action  of 
ejectment,  brought  by  the  heir-at-law  of  testator  against  S.,  that  a  child  having 
attained  the  age  of  twenty-one  years,  the  ultimate  limitation  never  took  effect, 
that  the  case  is  one  of  lapse,  and  that  the  heir-at-law  was  therefore  entitled  to 
the  property.  Tarhwik  v.  Tarhuck  approved.  Brookman  v.  Smith  (Ex.  Ch.),  41 
L.  J:,  Ex.  114. 

Friendly  Society — Liahility  of  Treasurer — Summary  remsdyfor  withholding 
money, — The  summary  remedy  by  complaint  before  the  justices,  under  18  &  19 
Vict  c.  63,  s.  24,  against  an  officer  of  a  friendly  societv  who  withholds  money  of 
sui-h  society,  is  limited  to  cashes  in  which  there  has  been  some  fraud  by  such 
officer. — Barrett  v.  Markham,  41  L.  J.,  Mag.  Ca.  118. 

Negligence — Raihmy. — An  invitation  to  railway  passengers  to  alight  on 
the  stopping  of  a  train  without  any  warning  of  danger  to  a  passenger,  who  is  so 
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ciicmnstanced  as  not  to  be  able  to  alight  without  danger,  is  negligence  on  the 
part  of  the  railway  company  ;  and  the  bringing  up  a  train  to  a  final  standstill 
for  the  purpose  of  the  passengers  alighting  amounts  to  an  invitation  to  alight,  at 
all  events  edfter  such  a  time  has  elapsed  that  the  passenger  may  reasonably  infer 
that  it  is  intended  he  should  get  out  if  he  proposes  to  alight  at  that  particular 
station. — Cockle  v.  South-Ecutem  Railway  Co,y  41  L.  J.,  C.  r.  141. 

Fixtures — Bankrwptcy — Mortgage  in  fe^— Looms  in  a  miU, — ^Where  the  oc- 
cupier, who  is  also  owner  in  fee,  of  a  mill  containing  looms  nailed  to  the  floor, 
mortgages  the  mill  and  fixtures  in  fee  and  afterwards  assigns  all  his  effects  to  a 
trustee  for  the  benefit  of  his  creditors,  the  mortgagee  is,  as  against  the  trustee, 
entitled  to  the  looms  as  part  of  the  mill. — Lonabottont  v.  Berry,  39  L.  J.,  Q.  B. 
37,  afltened.— JToZtond  v.  Hodgson^  Ex.  Ch.  41  L.  J.,  C.  P.  146. 

BiOAMT — Second  marriaae  void — Affinity, — By  24  &  25  Vict  c  100,  s.  57, 
whosoever  being  married  shall  marry  any  other  person  during  the  life  of  the 
former  husband  or  wife  shall  be  guuty  of  felony.  A  widower  married  again, 
and  during  the  life  of  his  second  wife  married  his  deceased  wife's  niece.  By  5 
&  6  Will.  4,  c.  54,  8.  2,  all  marriages  between  persons  within  the  prohibited 
degrees  of  affinity  are  to  be  null  and  void  to  all  intents  and  purooses  whatso- 
ever : — Heldy  that  the  second  marriage  was  void  within  5  &  6  Will.  4,  c.  54,  s. 
2,  but  that  nevertheless  the  man  marrying  was  guilty  of  the  felony  under  the 
&rst-mentioned  statute. — The  Qween  v.  Fanning  (17  ir.,  C.  L.  R.  289)  not  fol- 
lowed.—22.  V.  AlUviy  41  L.  J.,  Mag.  Ca.  97. 

Evidence — Wife  of  Prisoner, — The  wife  of  one  of  several  prisoners  on  their 
trial  at  the  same  time  on  a  joint  indictment  cannot  be  called  as  a  witness  for  or 
against  an}'  of  the  prisoners  notwithstanding  that  the  indictment  contains  more 
counts  than  one  respectively  charging  distinct  offences. — R,  Y.Thomson,  41  L. 
J.,  Mag.'Ca.  112. 

NniBANCE — iSmofe.— By  29  &  30  Vict.  c.  90,  a.  19,  the  word  nuisance  under 
the  Nuisance  Removal  Act  shall  include  any  chimney  (not  being  the  chimney 
of  a  private  dwelling-house^  sending  forth  black  smoke  in  such  <j[uantity  as  to 
be  a  nuisance  : — Heuiy  that  in  the  event  of  such  a  nuisance  existmg,  the  occu- 
pier of  the  premises  is  liable  to  be  charged  and  to  have  an  order  made  upon  him 
for  the  abatement  of  the  nuisance,  although  it  may  have  arisen  or  have  been 
continued  by  the  act  of  a  servant  employed  by  him  upon  the  premises. — Barnes 
V.  Ackroydy  41  L.  J.,  Mag.  Ca.  110. 

NuiSAKCE — Sanitary  Act,  1866 — Smoke  from  chimney — Order  of  ahatmtunt — 
Distinct  offence. — By  the  18  &  19  Vict  c.  121,  s.  14,  any  person  not  obeying 
an  order  of  justices  to  abate  a  nuisance  complained  of  shall,  if  he  fail  to  satisfy 
the  justices  that  he  has  used  all  due  diligence  to  cany  out  such  order,  be  liable 
for  every  such  offence  to  a  penalty  of  not  more  than  ten  shiUin^  per  day 
during  his  default.  By  29  &  30  Vict.  c.  90,  s.  19,  sub-sec.  3,  any  chimney  (not 
being  the  chinmey  of  a  private  dwelling-house)  sending  forth  black  smoke  in 
such  quantity  as  to  be  a  nuisance,  is  to  be  included  under  the  word  nuisance 
under  the  Nuisances  Removal  Acts.  An  order  of  abatement  of  the  last-mentioned 
nuisance  was  made  by  justices,  which  was  not  complied  with,  and  subse(][uently 
nineteen  summonses  were  issued  for  disobedience  of  the  said  order,  laying  the 
disobedience  to  have  occurred  on  nineteen  distinct  days,  and  such  summonses 
were  returnable,  and  heard  on  the  same  day,  when  the  justices  convicted  on 
each  of  the  summonses,  and  imposed  a  penalty  of  ten  shillings  upon  each  sum- 
mons, with  a  separate  set  of  costs  in  respect  of  each  summons  and  conviction  : 
—Held,  that  the  sending  forth  black  smoke  from  the  chimney  was  the  nuisance, 
and  that  each  summons  was  issued  in  respect  of  a  distinct  offence,  and  that  the 
convictions  were  right. — R,  v.  WaterhousCj  41  L.  J.,  Mag.  Ca^ll5. 

Nuisance — Water  dropping  from  bridge  over  highway. — By  18  &  19  Vict.  r. 
121,  8.  8,  the  word  **  nuisances"  shall  include  "  any  premises  in  such  a  state 
as  to  be  a  nuisance  or  injurious  to  health.''    A  complaint  was  made  n^inst  the 
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appellants  (a  railway  company),  under  the  above  statute,  in  respect  of  a  "  nui- 
sance" alleged  to  exist  in  and  upon  their  premises,  a  railway  bridge  crossing 
over  a  public  street,  by  reason  of  a  want  of  proj^er  and  sufficient  means  to 
prevent  the  j^ercolation  and  overflow  of  water  upon  persons  passing  under  or 
near  to  the  siiid  premises.  It  was  proved  that  during  rainy  weather,  and  for 
some  time  afterwards,  the  water  in  a  dirty  state  percolated  through  the  bottom 
of  the  bridge  which  was  formed  of  wooden  planks,  and  fell  upon  the  persons 
passing  along  the  street : — fTeW,  that  although  there  might  be  a  nuisance,  in 
respect  of  which  the  appellants  were  liable  to  be  indicted,  they  were  not  liable 
to  be  proceeded  against  under  this  Act,  inasmuch  as  the  word  "  nuisances "  in 
section  8  must  l>e  read  in  the  sense  of  nuisances  injurious  to  health,  and  the 
percolation  of  water  as  above  mentioned  could  only  be  said  to  be  indirectly  a 
nuisance  injurious  to  health. — Qrtai  Wt»ifm  Rail,  Co.  v.  Bishop,  41  L.  J.,  Mag. 
Ca.  120. 

Railway. — Statute — Poor  Rate  Assessment — Defte.  were  authorised  by  their 
special  Act  to  take  lands  in  several  parishes,  and  to  construct  thereon  seven 
railways,  which  when  completed  were  to  be  called  the  Eiist  London  Railway. 
Section  1 28  enacted  that  if  and  while  defts.  were  possessed  under  this  Act  of 
any  lands  assessed  or  liable  to  he  assessed  to  anv  poor  rate,  &c,  they  should 
"  from  time  to  time,  until  the  railway  or  the  works  thereof  a^e  completed  and 
assessed  or  liable  to  be  assessed,  be  liable  to  make  good  the  deficiency  in  the 
asses.sment  for  such  rates  by  reason  of  those  lands  being  taken  or  used  for  the 
purposes  of  the  railway  or  works."  The  interpretation  clause  enacted  that  the 
expression  "  the  railways "  should  mean  "  the  railways,  stations,  works  and 
conveniences,  or  any  or  either  of  them,  or  any  part  thereof  by  this  Act  autho- 
rised.'* Defts.  took  for  the  purposes  of  the  Act  lands  in  R.  parish  assessed  to 
parochial  rates,  and  completed  thereon  all  that  portion  of  railway  Ko.  1  which 
lay  within  R.  parish  and  the  stations  thereof.  They  were  constructing,  but  had 
not  completed  the  rest  of  railway  No.  1.  This  completed  portion  they  had  let 
to  the  B.  company,  who  had  opened  it  fbr  traffic,  and  now  occupied  and  worked 
it.  Defts.  had  also  taken  lands  in  other  parishes,  whereon  they  bad  completed 
railway  No.  4,  and  were  constructing,  but  had  not  completed  the  remaining 
lave  railways  j  Heid,  per  Kelly,  C.B.  ;  Bramwell,  B.  ;  and  Cleasby,  B.  {dissen- 
tiente  Martin,  B.),  that  as  soon  as  that  portion  of  railway  No.  1  which  lay 
within  R.  iiarish  was  completed  and  worked  as  a  railway,  it  became  "  liable  to 
be  assessed,"  and  defts.  cetised  as  to  that  portion  to  be  liable  to  make  good  the 
deficiency  in  the  rates  under  section  128. — The  Queen  v.  Metropolitan  District 
Railway  Co.,  40  L.  J.,  Mag.  Ca.  113,  cemmented  on, — JFhitediurch  v.  East 
London  Rail,  Co.  41  L.  J.,  Mag.  Ca.  123. 

Jurisdiction — Foreign  Judgment. — A  foreign  judgment  of  a  competent  court 
cannot  he  impeached  unless  manifest  error  appears  on  the  face  of  it,  or  it  l)e 
shewn  to  have  been  obtained  by  fraud,  or  to  be  wanting  in  the  conditions  of 
natural  justice  ;  but  it  cannot  be  applied  to  persons  who  were  not  parties  to 
the  litigation,  except  where  the  judgment  is  in  rem. — Messina  v.  Petrococchino, 
41  L.  J.,  P.  a  27, 

Shipping — Bottomrg — Hypothecation  of  Freight. — The  ship  *' Staffordshire" 
being  mortgaged  to  G.,  sailed  on  a  voyage  to  Melbourne  and  back.  On  arriving 
at  Melbourne  she  required  necessary-  rt*paiis,  and  the  agents  having  refused  to 
make  further  advances  on  credit,  the  master  granted  a  bottomry  bond,  hypothe- 
cating ship  and  freight  to  Melbourne  and  Kick,  and  drew  bills  on  G.  for  the 
amount  secured  by  bottomry.  The  re.spts.  became  the  holders  of  the  bond  ajid 
bills.  Before  the  bills  arrived  in  England  G.  died,  and  respts.  failed  to  get 
either  acceptance  or  payment : — Held,  that  respts.  wen*  entitled  to  sue  upon 
the  bond  ;  but  that  tlie  bond  could  not  validly  hypotheciite  freight  not  earned 
at  the  time  when  it  w^as  payable. — Smith  v.  Bank  of  New  South  Srales :  The 
Staffordshire,  41  L.  J.  Adm.  49  (Privy  Council). 

SniPTmQ^CJiarter'party— Deviation — State  of  War, — A  charter-i)arty  made 
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between  English  merchants  at  Valparaiso  and  the  owners  of  a  Prussian  ship 

Erovided  that  the  ship  should  proceed  and  deliver  cargo  at  a  port  to  be  named 
V  the  charterera  in  Great  Britain  or  on  the  Continent  between  Havre  and 
Hamburg.  The  charterers  named  Dunkirk.  On  the  ship's  arrival  off  Dun- 
kirk, the  master  was  informed  by  a  pilot  that  war  had  comme'nced  between 
France  and  Prussia,  and  he  took  the  ship  into  Dover.  He  refused  to  delive* 
the  cargo  without  payment  of  full  freight.  War  was  not  in  fact  declared  tiL 
three  days  after  : — Held,  in  an  action  for  breach  of  the  charter-party  ;  first,  that 
the  master  was  entitled  to  a  reasonable  time  to  make  inquiries  as  to  the 
war,  and  that  the  time  taken  was  not  unreasonable  ;  secondly,  that  as  the  port 
named  by  the  charterer  was  an  unsafe  port,  and  Dover  being  a  port  which 
might  have  been  named  within  the  terms  of  the  charter-party,  the  owners 
were  entitled  to  full  freight. — Vuncaii  v.  Koster :  The  feut^nidy  41  L.  J.  Adnl. 
57  (Privy  Council). 

Shipping — Lien  for  Wages — Master  also  pari  owner^Necessaries — Prionty, 
— Against  an  insufficient  fund  the  master,  also  part-owner,  claimed  for  his 
wages  and  disbursements,  and  material  men  for  necessaries  : — Held,  that  the 
claim  of  the  material  men  wa«  entitled  to  priority.— 27i€  Jenny  Lind^  41  L.  J., 
Adm.  63. 

Railway — Act  of  Parliament — ConSiructioii — Power  to  stop  Street — Deposited 
plan. —  Representations  made  on  plans  deposited  by  the  promoters  of  an  intended 
railway  in  pursuance  of  the  standing  ortlers  of  the  Houses  of  Parliament  pre- 
vious to  an  application  for  an  Act  do  not  bind  the  railway  company  after  the 
Act  is  obtained,  nor  give  other  persons  any  equity  against  the  company,  excei)t 
so  far  as  they  are  incorporated  with  the  Act.  where  a  General  Act  of 
Parliament  is  incorporated  with  a  Special  Act,  if  there  is  any  contradiction 
between  them,  the  Special  Act  is  to  prevaiL  A  Special  Act  of  Parliament, 
with  which  was  incorporated  the  Railway  Clauses  Consolidation  Act,  1845, 
empowered  a  railway  company  to  stop  up  all  streets  within  a  certain  area  in  the 
City  of  London.  The  deposited  plans  shewed  that  S.  Street  which  was  within 
the  area  was  not  to  be  stopped  up  biit  to  be  crossed  by  an  arch.  The  same 
plans  shewed  that  other  streets  within  the  area  were  to  be  stopped  up.  Sub- 
sequently the  conipany  obtained  another  Act,  authorising  them  to  make  an 
underground  instead  of  an  above-ground  railway,  and  re-enacting  the  powers 
given  them  by  the  previous  Act  In  a  suit  for  an  injunction  to  restrain  the 
company  from  stopping  up  S.  Street  : — Held  (rev.  decision  of  Bacon,  V.C), 
that  the  plans  were  not  incorporated  in  the  Special  Act  and  that  the  power  to 
stop  up  all  streets  within  the  area,  including  S.  street,  was  an  existing  power  and 
capable  of  being  exercised. — Att.  Gen,  v.  G.  Eastern  Ry.  Co. y  41  L.  J.  Ch.  505. 

GuARANTiE — Agreement  under  Seal — Continuing  Guarantie — Wiihdrdwat — A 
father  gave  his  son  a  promissory  note  for  ;£2,000,  which  was  endorsed  by  the 
son,  and  discounted  by  the  banking  company,  who  took  from  the  father  an 
agreement  under  seal,  that  in  consideration  of  their  discounting  the  note, 
certain  deeds  of  the  father's  deposited  at  the  same  time  should  remain  a  security 
iot  all  money  due  or  to  become  due  from  the  son  to  the  company  on  any 
account  whatsoever.  At  the  date  of  the  agreement  the  son  owed  tne  company 
^3,000  upon  a  running  account,  and  the  amount  was  subsequently  increased  to 
£5,0(J0.  The  father  having  died  :—Heldy  in  a  suit  to  administer  his  estite, 
that  tlie  agreement  was  a  continuing  guarantie,  and  that  the  bank  were  entitl  eel 
to  prove  against  the  father^s  estate,  not  only  for  the  £2,000,  the  amount  of  the 
note^  but  for  all  sums  due  to  them  from  the  son.  For  due  cause  a  guarantie 
may  be  withdrawn,  although  under  seal,  upon  payment  of  all  sums  due 
thereunder  at  the  date  of  the  notice  of  "withdlrawal. — Burgess  v.  El^e,  41  L.  J. 
Ch.  515. 

Evidence — Admiissibility  of  statement  m^de  by  witness  contradictory  to  his 
evidence. — The  solicitor  for  the  defendant  stited  in  an  atfidavit  that  a  witness 
for  the  plaintiff  had  staled  to  him  facts  Which  were  put  in  writing  signed  by  the 
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witness,  and  he  made  the  writing  an  exhibit  The  statements  in  the  writing 
were  contradictory  to  the  evidence  of  the  witness  as  given  in  the  suit : — Heldj 
that  the  writing  was  not  admissible  in  evidence  in  the  way  in  which  it  was  put 
in,  the  witness  having  had  no  opportunity  of  explaining  it. — Hemming  v. 
Maddidc,  41  L.  J.  Ch.  622. 

Trade -Mark — An  injunction  will  be  granted  on  an  interlocutory  motion  to 
restrain  the  use  or  imitation  of  the  name  of  a  place  used  as  a  trade-mark  if  the 
plaintiff  proves  j7nma/act«,  that  such  name  in  the  market  has  come  to  mean 
the  plaintiff's  article  obtained  from  such  place. — Badde  v.  NormaUy  41  L.  J.  Ch. 
625. 

Principal  anp  Agent — Contract  by  letter, — If  a  principal  gives  an  order  to 
an  agent  in  such  uncertain  terms  as  to  be  susceptible  of  two  different  meanings, 
and  the  ^ent  bona  fide  adopts  one  of  them  and  acts  upon  it,  it  is  not  competent 
to  the  principal  to  repudiate  the  act  as  una^ithorised  because  he  meant  the 
order  to  be  read  in  another  sense  of  which  it  is  equally  capable.  L.  sent  an 
order  by  letter  to  J.  &  Co.,  commission  agents,  at  Mauritius,  to  ship  him  500 
tpns  of  sugar  at  a  certain  price,  *'  fifty  tons  more  or  less  of  no  moment  if  it 
enables  you  to  get  a  suitable  vessel.*'  J.  &  Co.  purchased  and  shipped  about 
400  tons,  construing  the  letter  as  an  order  to  purchase  up  to  500  tons,  and 
assun^ing  that  the  words  "fifty  tons  more  or  less"  had  reference  only, to  the 
capacity  of  the  ship.  L.  refused  to  take  the  sugar  on  the  ground  that  his 
letter  was  an  order  for  the  shipment  by  one  vessel  of  at  least  450  tons  and  not 
more  than  650  tons  :  Held,  afr.  judgment  of  A.  of  Q.  B.  and  revg.  that  of  A.  of 
Exch.  Ch.  that  as  the  letter  was  capabl.e  of  the  construction  J.  &  Co.  had  put 
upon  it  L.  was  bound  to  accept  the  sugar. — Irelapd  y.  Livingstone  (H.  L.),  41 
J4.  J.,  Q.  B.  201. 

Arbitration. — Evidence  of  Arbitrator — Lands  Clauses  Act — Lands  injuriously 
affected — No  land  taken  but  only  an  easement  appurtenant  to  the  Lands  injured, — 
ik  an  action  upon  an  award,  the  arbitrator's  evidence  is  admissible  to  show  in 
respect  of  what  matters  he  allowed  or  refused  compensation,  but  not  to  explain 
his  reasons  for  awarding  a  particular  sum  in  respect  of  any  particular  matter. 
When  lands  are  injunously  affected  by  the  construction  of  works  authorised 
by  an  Act  of  Parliament,  the  owner  is  entitled  to  coinpensation  if  an  easement 
appurtenant  to  the  lands  is  taken,  just  as  he  would  be  if  part  of  the  lands  was 
taken. — T?ie  Duke  of  Buccleuck  and  Queensberry  v.  Tfie  Metropolitan  Board  of 
fForks  (H.  L.),  41  L.  J.,  Ex.  137. 

Partnership — LtdbUity  of  Executors  of  Deceased  partner  claiming  Profits, — 
T.  and  two  others  carried  on  business  in  partnership  as  auctioneers,  under  a 
(ie^d  providing  that  in  case  any  one  of  them  should  die  during  the  term,  the 
purvivors  shomd  carry  on  the  partnership  till  the  end  of  the  term,  and  should 
pay  to  the  representatives  of  tne  deceased  partner  the  share  of  the  profits  to 
which  he  wo^ild  have  been  entitled  if  living.  T.  died  during  the  tenn,  at  a 
time  when  the  firm  possessed  no  capital  except  office  furniture,  but  had  in  their 
hands  upwards  of  6002.,  to  which  T.  was  entitled,  though  none  of  it  consisted 
of  his  capital  in  the  business.  His  executon*  claimed  his  share  of  profits,  but 
^0  settlement  was  ever  made  between  them  and  the  survivors.  The  executors 
however  received  from  the  survivors  at  various  times  sums  amounting  in  all  to 
about  £62b.  They  never  interfered  with  the  business  in  any  way.  The  sur- 
vivors carried  on  the  buFdness,  and  in  course  thereof  recei^d  the  proceeds  of 
the  sale  of  property  which  the  plaintiff  had  employed  the  firm  to  sell  for  him. 
In  an  action  against  the  firm  to  recover  the  balance  of  this  purchase  money, — 
Held,  that  the  executors  of  T.  were  not  liable  as  partners  in  the  firm.  [Note 
for  Reference  i^Cox  v.  Hickman,  30  L.  X,  C.  P.  125  ;  8  H.  L.  Ca.  268  ;  Btalen  v. 
Sharp,  35  L.  J.,  C.  P.  106  ;  Shaw  v.  GaU,  16  Irish  Com.  L.  R.  Zb7].— Holme  v. 
Hammond,  41  L.  J.,  Ex.  157. 

Negligence — Dog — Scienter — Knowledge  of  Servant, — Deft,  owned  a  mis- 
chievous dog,  kept  at  his  stables  under  the  care  of  his  coachman,  who  knew  the 
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dog  to  be  mischievous.  Deft  6upi)08ed  the  dog  to  be  quite  harmless.  Pit. 
having  been  bitten  by  the  dog,  and  having  brought  an  action  for  the  injuries, 
the  judge  directed  the  jury  that  there  was  evidence  of  the  Scienter,  since  the 
knowledge  of  such  a  servant  was  enough  to  make  deft  liable  : — Held,  that  the 
direction  was  right  [Note  for  reference  : — Gladmcm  v.  Johnson,  36  L.  J.,  C.  P. 
153.  Stiles  V.  Cardiff  Navigatum  Co,^  33  L.  J.,  Q.  B.  ^10,}—Bald'iffin  v.  Casella, 
41  L.  J.,  Ex.  167. 

Jurisdiction — Contagious  Diseases  (Animals)  Act,  1869 — Absence  of  express 
vxrds  giving  Justices  summary  jurisdiction. — By  the  Contagious  Diseases 
(AniuMJfl)  Act,  1869  (32  &  33  Vict  c.  70,  s.  67),  "  If  any  person  exposes  in  a 
market  or  fair  or  other  public  place  where  horses  or  animals  are  commonly 
exposed  for  sale  .  .  .  any  horse  or  animal  aflfected  with  a  contamous  or  infec- 
tious disease,  he  shall  be  deemed  ^ilty  of  an  offence  against  this  Act,  tmless 
he  shews  to  the  satisfaction  of  the  justices  before  whom  he  is  charged  that  he 
did  not  know  of  the  same  bein^  so  affected,"  &c.  By  s,  103,  "  If  any  person  is 
guilty  of  any  offence  against  this  Act  ...  he  shall  be  liable  to  a  penalty  not 
exceeding  £20."  By  s.  108,  "  If  any  party  feels  aggrieved  by  the  dismissal  of 
his  complaint  by  justices,  or  by  any  determination  or  adjudication  of  justices 
"with  respect  to  any  penalty  under  the  Act,  he  may  appeal  therefrom  to  any 
quarter  sessions  for  the  county  or  place  in  which  the  cause  of  appeal  has  arisen^ 
The  appellant  shall,  within  three  aays  after  the  cause  of  appeal,  give  notice  to 
the  clerk  of  the  petty  sessional  division  for  which  the  justices  act  whose  decision 
is  appealed  from:" — Held,  that  although  there  were  no  express  words  making 
the  jienalties  recoverable  by  summary  procedure,  vet  that  a  jurisdiction  was 
impliedly  conferred  upon  justices  to  deal  summarily  with  offences  under  the 
Act.— Cullen  v.  Trimble,  41  L.  J.,  Mag.  Ca.  132. 

Poor  Rate — Occupation — Common  Lan^.— Under  the  provisions  of  a  special 
Act  of  Parliament  the  Conservators  of  Wimbledon  Common  were  to  permit  thd 
National  Rifle  Association  to  occupy  from  year  to  year  as  a  rifle  shooting  ground 
and  place  for  an  encampment  for  the  purposes  of  the  annual  Rifle  Meeting  any 
part  of  a  certain  specified  area  of  the  common,  together  with  the  butts,  tai'getSj 
and  other  convemences  for  rifle  shooting  for  the  time  being  thereon.  Th6 
occupation  was  not  to  be  for  more  than  seventy-seven  consecutive  days  in  each 
year,  which  days  were  not  to  commence  earlier  than  the  1st  of  May,  and  were 
to  terminate  not  later  than  the  31st  of  August  The  association  were  empowered 
to  put  up  a  paling  round  the  part  occupied  by  them,  and  to  erect  temporary 
buildings.  Prior  to  the  passing  of  the  Special  Act,  the  association  erected  butts 
for  shooting,  and  also  a  store  shed,  used  for  the  storage  of  materials,  except 
during  the  annual  meetings,  when  it  was  intended  to  be  used  as  a  workshop  for 
the  repairs  of  targets,  &c.  By  the  terms  of  the  Act,  the  association  were  not  to 
acquire  any  right  in  or  easement  over. any  part  of  the  common,  and  were  to  be 
deemed  to  be  merely  in  the  enjoyment  of  a  statutory  privilege  over  the  common. 
On  the  27th  of  March  last,  before  the  period  of  occupation  in  that  year  com- 
menced, a  poor-rate  was  made  for  the  parish  of  Wimbledon,  in  which  the 
association  vt^ere  rated  in  respect  of  the  area,  the  butts  and  the  store  shed  : — 
Held,  that  with  respect  to  the  area  and  the  butts  there  was  no  such  exclusive 
occupation  as  to  render  them  liable  to  poor-rate,  but  that  with  respect  to  the 
store  shed,  which  was  occupied  by  them  for  their  own  purposes  throughout  the 
vear,  they  were  liable. — Mildmay  v.  The  Churchwardens  aud  Overseers  of  Wimble- 
tU>n,  41  L.  J.,  Mag.  Ca.  133. 

Occupation — Moorings — River  Thames — Coal  Derrick. — Appts.  were  owners 
of  a  coal  derrick,  which  rides  afloat  on  the  river  Thames  witliin  the  parish  of 
Greenwich,  and  is  retained  at  the  spot  where  it  floats  by  two  single  fluke  anchors 
on  the  side  nearest  the  shore,  by  two  stones  on  the  channel  side,  and  by  two 
stream  anchors,  one  at  the  head  and  the  other  at  the  stem.  The  anchors  and 
stones  were  merely  dropped  into  the  river,  but  before  dropping  the  stones  a 
small  quantity  of  ballast  was  removed  in  the  bed  of  the  river  so  that  the  stones 
might  lie  flat  and  securely.    The  stones  were  merely  to  serve  the  purpose  of 
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anchors.  The  derrick  was  formerly  stationed  in  another  part  of  the  river,  and 
was  moved  thence  to  its  present  position,  bringing  with  it  anchors  and  stones. 
It  had  been  anchored  at  the  same  place  for  some  years  but  daily  changed  its 
position  slightly  with  the  ebb  and  flow  of  the  tide.  By  agreement  with  the 
CJonservators  of  the  Thames,  in  whom  the  soil  of  the  bed  of  the  river  is  vested, 
and  who  have  the  management,  and  by  whose  permission  the  derrick  was  moored 
where  it  was,  it  was  liable  to  be  removed  by  them  to  another  part  of  the  river. 
On  the  hearing  of  summonses  against  appts.  for  non-payment  of  rates,  to 
which  they  had  been  rated  in  respect  of  the  moorings  by  which  the  derrick  was 
attached  to  the  soil,  the  magistrate  found  as  a  fact  that  appts.  were  occupiers 
of  the  soil  in  the  bed  of  the  river,  on  which  the  moorings  were  placed  : — Heldj 
that  notwithstanding  the  finding  of  the  magistrate,  there  was  no  such  occupation 
of  the  soil  of  the  river,  upon  the  fapts  stated  in  the  case,  by  appts,  as  to  make 
them  liable  to  be  assessed  to  the  poor  rate. — Cory  v.  Churchwardens,  etc.  of 
Grfemcichj  41  L.  J.,  Mag.  Ca.  142. 

Marine  Insurance — General  average — Foreign  Adjustment. — Pits,  owners  of 
goods  on  a  voyage  from  Taganrog  to  Bremen,  insured  them  with  defts.  by  a 
]x>liey  in  the  oniinary  form  used  at  Lloyds',  except  that  it  contained  a  marginal 
note  **  to  pay  general  average  as  per  foreign  statement,  if  so  made,"  and  certain 
warranties  as  to  l)eing  free  from  particular  average  and  capture  and  seizure. 
Fixun  stresses  of  weather  the  ship  had  to  put  into  ports  of  distress,  and  the  master 
liad  to  chai-ge  the  ship,  freight  and  cargo,  by  bottomry  bonds.  On  anival  at 
lirenion,  B.  &  Co.,  purchasers  of  the  cargo,  had  to  pay  the  bonds  to  get  the  cargo. 
A  fon.Mgn  adjustment  wjis  made,  apportioning  this  charge  lietween  ship  and 
fri'ight  ;md  caiyo.  The  shipowner  and  master,  being  unable  to  pay  the  pirt 
«]^|M^rtioneil  to  the  ship  and  freight,  and  the  ship  on  sale  only  realising  part 
tlieivof,  and  a  supplemental  adjustment  having  been  made,  including  the 
T\'sidue  as  against  cai-gt^  pits,,  as  trustees  for  B.  &  Co.,  sought  to  recover  pay- 
ment thoix'of  from  defts.  : — Htld  (on  Special  Case  stated),  that  pits,  were 
enlitKnl  to  rei'over,  per  Bi^vill,  C.J.,  and  Keating,  J.,  because  defts.  had  bound 
themselves  to  ivpjn*  whatever  had  to  l)e  paid  by  the  owners  of  the  cargo,  and 
\\  us  gx»neral  average  acconling  to  the  foreign  statement,  whether  or  not  it  were 
nsnlly  i^'ueral  average  by  English  or  Bremen  law,  or  arose  from  perils  (not 
being  thos**  sjHvially  exempted)  insured  against,  and  in  their  view  of  the  par- 
tioxilar  tindiugs  of  the  oas»\  such  a  statement  had  been  made  as  to  the  sum  in 
H\»estion  :  and  ]x*r  Brett,  J.,  Wcause  in  his  view  of  the  findings  in  this  case, 
not  only  had  then?  K'en  such  a  statement,  but  also  the  sum  was  general  average 
by  the  Bremen  law  ;  and  as  defts,  under  an  ordinary  policy  would  have  been 
liable  to  pay  if  the  loss  had  arisen  from  perils  insured  against,  the  only  way  to 
give  effect  to  the  marginal  note  wa«  to  hold  it  to  extend  the  liability  to  losses 
\\o\  tH'cjisioned  by  perils  insuivil  against,  and  not  within  the  special  exceptions. 
"    Harris  v.  Scqnwuwga^  41  L.  J.,"C.  P.  170. 

Charter- Party — Unfitness  of  ship — Refusal  to  load. — Where  the  charterer 
of  a  siHHMtied  ship  was  entitled  under  the  charter-party  to  ship  wet  sugar  and 
provided  a  reasonable  cargo  of  tliat  commodity,  but  the  ship,  in  consequence  of 
itspuTn))s  not  being  able  to  meet  the  renuirements  of  such  cargo,  was  not  reason- 
ably tit  to  carry  it,  and  the  defect  could  only  have  been  remedied  after  such  a 
lapse  of  time  as  would  have  frustrated  the  object  of  the  venture  : — Held,  that 
the  charterer  was  entitled  to  refuse  to  ship  the  cargo,  and  to  recover  damages 
for  the  unfitness  of  the  ship.  [Note  for  reference  :— Gibson  v.  Small,  4  H.  L.  Ca. 
404  ;  Lyon  v.  Mtlls,  5  East,  428  ;  Harelock  v.  Geddes,  10  East,  555  ;  Readhead 
v.  Midland  Ry.  Co.  36  L.  J.,  Q.  B.  181 ;  38  L.  J.,  Q.  B.  \m,y-Richards(m  v. 
Stanton,  L.  J.,  C.  P.  180. 

^EOUQE^CE^Broker—JFant  of  Skill,— Deft,  a  broker,  was  employed  by  pit 
to  sell,  and  as  selling  broker  he  sold  for  pit.  "  to  arrive  "  certain  goods  on  the 
terms  that  they  were  "  fair  average  quality  in  opinion  of  selling  broker."  The 
buyers  having  on  arrival  of  such  goods  refused  to  take  them,  deft,  went  and 
inspected  them,  and  gave  his  opinion  that  they  were  not  of  fair  average  quality, 
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according  to  the  contract :  Held,  affirming  judgment  of  Court  of  C.  P.,  that  deft, 
was  not  liable  to  an  faction  by  the  pit.  for  not  using  due  skill  in  order  to  fonn 
a  correct  opinion  of  the  quality  of  the  goods,  as  there  was  no  contract  by  him, 
express  or  implied,  to  exercise  any  skill  whatever  in  forming  such  opinion. — 
Papjxi  V.  Rose,  (Exch.  Ch.),  41  L.  J.,  C.  P.  187. 

Judgment — Effect  of  Judgment  against  one  of  several  torong-doers. — Judgment 
against  one  of  two  or  more  joint  wrong-doers  is  a  bar  to  an  action  against  the 
others  for  the  same  cause  of  action,  although  sucli  judgment  be  ynsatisfied. — 
Brinsmead  v.  Harrison  (Exch.  Ch.),  41  L.  J.,  C.  P.  190. 

Marine  Insurance — Freight — Passage  Money. — Plaintiff's  vessel  was  char- 
tered from  Sydney  to  Calcutta  and  London  ;  but  on  arrival  at  Calcutta  the 
voyage  to  England  was  abandoned,  because  of  the  charterers  having  stopped 
payment,  and  the  ship  took  360  coolies,  and  the  necessary  provision  for  their 
use,  and  12,000  bags  of  rice  for  Mauritius.     The  passage-money  of  the  coolies 
amounted  to  ;£1,944,  and  was  payable  on  their  arrival  at  Mauritius,  and  the  bill 
of  lading  freight  of  the  rice  amounted  to  ;£1,412.     On  hearing  this  the  plaintiff, 
who  wished  to  insure  the  freight  on  the  rice  only,  caused  a  policy  of  insumnce, 
which  had  originally  been  effected  with  the  defendants  for  a  ^1,000  upon  char-  • 
tered  freight  valued  at  £7,000  on  the  voyage  from  Sydney  to  Culcutta  and 
London,  to  be  altered  by  the  defendants'  inserting  a  declaration  "that  the  within 
voyage  is  from  Sydney  to  Culcutta,  and  thence  to  Mauritius,  instead  of  as  before 
stated,"  and  that  "  the  within  interest  is  to  be  on  freight  valued  at  ;£2,000.'' 
The  sura  insured  by  the  defendants  remained  unaltered,  ;£1,000.     Though 
there  did  not  appear  to  exist  a   customary  use  of  the   word  "freight''   in 
insurance  business,  yet    the  most   frequent    course  was    to  insure    passage 
money  by  some   distinguishing  term  when  it   was    intended  to  insure  it, 
and    the    premium    for    insuring    such    upon    a  voyage   from   Calcutta    to 
Mauritius  was  generally  less  than  for  insuring  freight  of  goods  upon  the  same 
voyage.     The  i)laintiff's  vessel  was  wrecked  near  Mauritius,  and  the  rice  and 
freight  thereof  were  wholly  lost,  but  348  of  the  coolies  were  saved,  and  their 
passage  money  was  paid  : — Held,  upon  the  above  facts,  and  upon  the  construction 
of  this  policy,  that  the  freight  of  tiio  rice  only  was  insured,  but  that  as  the  rice 
was  not  a  full  cai^o,  and  there  was  nothing  to  show  what,  the  total  freight  would 
have  been  had  the  vessel  been  filled  up  with  cargo,  the  policy  was  an  open  policy 
for  half  the  loss  of  freight  of  the  rice,  not  exceeding  £1,000,  and  the  defendants 
were  liable  therefore  for  the  amount  of  such  half^  namely,  £706. — Diiwon  v. 
The  Home  and  Colonial  Assur,  Co.,  41  L.  J.,  C.  P.  162. 

Promissory  Note — Surety. — It  is  a  good  equitable  defence  to  an  action 
against  the  maker  of  a  promissory  note,  that  the  note  was  made  by  the  defen- 
dant and  R.,  jointly  and  severally,  that  the  defendant,  as  the  plaintiff  knew,  was 
only  surety  for  R,  that  afterwards,  without  defendant's  consent,  plaintiff  became 
indebted  to  R.  in  the  following  way,  namely,  that  plaintiff  and  R.  were  partners, 
and  plaintiff  sold  to  R.  his  interest  in  the  partnership  debts,  and  the  note  was 
to  secure  part  of  the  price,  but  the  plaintiff  i:eceived  a  large  part  of  the  debts 
though  he  knew  that  the  defendant  made  the  note  in  consideration  that  R. 
should  receive  them.  Willes,  J.,  in  delivering  the  judgment  of  the  Court,  re- 
ferred for  its  principle  to  Dig.  xvi.  2,  4,  "  Verum  est,  quod  et  Neratio  i)lacebat, 
et  Pomponius  ait,  ipso  jure  eo  minus  fidejussorem  ex  omni  contractu  debere, 
quod  ex  compensatione  reus  retinere  potest ;  sicut  enim  cum  totum  peto  a  reo, 
male  peto,  ita  et  fidejussor  non  tenetur  ipso  jure  in  majorem  quantitatem  quam 
reus  condemnari  potest." — Bechervaise  v.  Lewis,  41  L.  J.,  Q.  B.  161. 
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SHEKIFF  COUKT  OF  STIKLING  AND  DUMBARTON  AT  STIELING. 

Sheriff  Sconce. 

POOR  ALEX.  THOMSON  V.  NORTH  BRITISH  RAILWAT  CO.— ^OV.  15,  1873. 

Railway — Jurisdiction — Sheriff, — This  was  an  action  of  damages  at  the  in- 
stance of  a  labourer  residing  at  Lennoxtown,  Campsie.  The  facts  and  pleas  are 
explained  in  the  judgment  of  Uie  S.-S.,  which  was  appealed  against ;  but  the 
appeal  was  afterwards  withdrawn, 

"  Stirling^  Ibth  November  1872.— Having  considered  the  closed  record,  and 
heard  parties'  procurators  on  the  preliminary  defence  and  whole  cause,  and 
advised  the  same  :  Finds,  1.  That  the  action  proceeds  on  the  allesation  on  the 
part  of  the  pursuer  that  on  the  night  of  the  2nd  of  January  last  tne  defenders, 
as  they  advertised  they  would  do,  ran  a  special  or  excursion  train  from  their 
Glasgow  Queen  Street  station  to  Lennoxtown  of  Campsie  in  the  county  of 
Stirling,  and  that  the  pursuer,  who  resides  in  Lennoxtown  but  was  then  in 
Glasgow,  obtained  a  ticket  at  the  defenders'  said  Queen  Street  station  for 
Lennoxtown,  and  did  then  travel  by  said  train,  and  that  having  reached  to 
near,  but  before  reaching,  the  platform  of  said  Lennoxtown  station  the  train  was 
brought  to  a  standstill,  and  that  there  the  pursuer  was  injured  by  the  culpable 
conduct  of  the  defenders,  or  those  acting  under  them,  and  for  whom  they  are 
responsible  in  manner  set  forth  in  the  summons  and  record  :  2.  That  the  de- 
fenders make  some  general  denials,  but  (defences,  article  5)  they  in  fact  admit 
that  the  train  in  question  was  run  by  them  as  alleged,  and  they  state  it  was  not 
wholly  brought  up  alongside  of  the  platform  of  their  Lennoxtown  station,  in 
respect  that  the  platform  was  at  tne  time  partly  occupied  by  another  train. 
The  pursuer  avers  that  the  defenders'  said  Lennoxtown  station  is  a  terminal 
station,  but  while  the  defenders  deny  that,  they  do  not  say  that  it  was  other 
than  a  terminal  station  for  the  said  train,  and  they  do  not  deny  that  it  is  one 
of  their  usual  stations, 'and  that  they  carry  on  business  there  :  3.  That  serxdce 
of  this  summons  was  made  (1)  by  leaving  a  copy  thereof,  with  citation  annexed, 
at  what  is  called  in  the  execution  annexed  to  the  summons  the  defenders' 
principal  ofiBce,  at  Shore  Road,  Stirling,  and  also  (2)  by  putting  into  the  post 
office  at  Stirling  another  copy  and  citation  for  the  defenders  directed  to  their 
principal  office,  in  Edinbuign,  and  the  defenders,  while  they  deny  that  they 
have  a  principal  office  in  Stirling,  admit  and  say  that  they  have  only  a  goods 
station  there,  and  they  further  adinit  that  their  principal  office  is  in  Edinburgh, 
and  there  is  no  plea  in  law  on  the  record  against  the  validity  of  the  service  or 
citation  :  4.  That  the  defenders  however  plead  as  preliminary  *  no  jurisdiction:' 
but  5.  Finds  in  law  that  the  defenders  are  subject  to  the  jurisdiction  of  this 
Court  for  the  subject-matter  of  this  action,  (1)  in  respect  that  they  have  a 
station  at  Lennoxtown  and  carry  on  business  there,  and  that  that  was  the  locus 
solutionis  of  the  contract  alleged  by  the  pursuer,  or  place  to  wliich  he  was  being 
conveyed,  implying  safely  conveyed,  by  the  defenders'  said  train,  and  that  there 
as  alleged  he  was  culpably  injured  in  breach  of  said  contract,  and  (2)  in  respect 
separatim,  and  independently  of  contract,  that  the  culpa  libelled  is  alleged  to 
have  been  committed,  and  the  pursuer  to  have  been  injured,  at  the  defenders' 
said  Lennoxtown  station,  and  where  they  carry  on  business,  and  therefore  repels 
the  preliminary  defence  of  no  jurisdiction,  and  allows  the  parties  a  proof  of  their 
several  averments  in  so  far  as  denied,  and  to  each  a  conjunct  probation  :  Grants 
diligence  for  citing  witnesses  and  havers,  and  fixes  within  the  Sheriff  Court 
room,  Stirling,  for  the  proof.  Robert  Sconce. 

"Note. — If  this  Court  has  jurisdiction  the  defenders  have  no  objection  to  the 
manner  in  which  the  service  was  made,  and  they  state  no  plea  in  law  against 
the  service.    It  was  made  in  two  ways,  and  the  pursuer  could  rely  on  either 
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(1)  by  leaving  a  copy  at  what  is  called  in  tlie  execution  at  the  defenders'  prin- 
cipal office  at  Shore  Road,  Stirling,  and  (2)  hy  putting  another  copy  into  the 
post  office  at  Stirling  addressed  to  the  defenders,  directed  to  their  principal 
office  in  Edinburgh,  in  terms  of  the  Act  of  Parliament,  meaning  thereby  the 
Statute  8  Vic.  c.  17,  s.  137,  and  8  &  9  Vic,  c  33,  s.  130.  This  last 
senrice  seems  quite  unobjectionable  under  the  Statute,  whatever  may  be  said 
as  to  the  other,  but  it  is  unnecessary  to  go  further  into  the  subject  as  there  is 
no  plea  against  the  service. 

**  The  question  truly  at  issue  at  present  is  that  of  jurisdiction,  and  the  S.-S. 
has  sustained  the  jurisdiction  of  this  Court  in  tins  matter  on  two  grounds  :  (1) 
That  the  defenders  have  a  station  at  Lennoxtown  in  this  county,  and  carry  on 
business  there,  and  especially  as  that  was  the  locus  solutionis  of  the  alleged  con- 
tract or  place  to  which  the  pursuer  was  to  be  conveyed,  implying  safely  con- 
veyed, and  that  there  he  was  culpably  injured  ;  and  (2)  independently  of  con- 
tract, that  the  culpa  libelled  is  alleged  to  have  been  committed,  and  the  pur- 
suer injured,  at  the  defenders'  said  station  where  they  carry  on  business. 

**  It  seems  to  the  S.-S.  that  at  least  there  is  a  clear  expediency  in  jurisdiction 
existing  in  such  circumstances  in  the  local  courts,  and  not  to  confine  all  cases 
in  which  the  Sheriff  may  be  appealed  to  to  the  Sheriffdom  of  Midlothian,  as 
the  defenders  would  do,  because  they  say  that  their  principal  office  is  there. 
While  in  this  case  the  defenders  simply  plead  no  jurisdiction,  they  state  their 
plea  of  a  similar  kind  in  another  case  in  this  Court,  in  which,  of  this  date,  the 
S.-S.  has  also  pronounced  an  interlocutor,  merely  in  this  way  that  this  Court's 
jurisdiction  does  not  exist  against  them  '  with  reference  to  the  present  case,' 
and  the  S.-S.,  in  finding  that  there  is  jurisdiction  in  the  present  case,  carries  the 
point  no  further.  It  seems  to  the  S.-S.  that  it  is  as  vain  for  the  defenders  to 
maintain  that  this  Court  has  no  jurisdiction  against  them  in  any  oixlinary 
action  as  it  would  be  to  sustain  the  jurisdiction  in  ordinary  cases,  unless  the 
Company  had  a  station  and  carried  on  business  in  the  county,  and  the  subject- 
matter  of  action  was  connected  with  that  station  and  that  business.  The  founda- 
tion is — their  station  and  business,  in  the  county,  thus  giving  them  a  domicile 
in  it,  but  limiting  the  effect  thereof  to  matters  connected  therewith.  The  S.-S.. 
considers  that  raflway  companies  are  not  in  a  different  position  from  other 
companies  in  regard  to  jurisdiction,  and  whose  domicile  is  the  county  where 
they  carrjr  on  business.  This  is  truly  an  elementary  matter,  but  the  S.-S.  can- 
not pass  it  over  lightly.  In  Shand's  Practice  of  the  Court  of  Session,  p.  149, 
it  ie  said  :  *  It  wiu  be  kept  in  view  that  the  counting-house  or  place  of  business 
is  the  proper  place  for  citing  a  company  itself  as  a  company,  for  the  fictitious 
person  thereby  created  possesses  a  domicile  and  &  forum  exactly  as  an  individual, 
and  these  are  wliere  the  business  is  carried  on,  but  whenever  it  is  wished  to  cite 
the  partners,  it  must  be  done  either  personally  or  at  their  dwelling-places.' 
See  the  case  of  Armour  v.  Finlay,  1803,  Hume,  p.  169,  and  see  M'GIashan, 
p.  185,  and  Dove  Wibon,  p.  34,  where  it  is  said,  *  carrying  on  business  in  a 
county,  and  having  an  office  there  for  that  purpose,  is  in  some  cases  a  ground  of 
jurisdiction,'  but  not  always,  as  he  shews,  in  respect  to  individuals ;  but  *  in  the 
case  of  a  company,  even  though  it  be  a  fictitious  one,  and  consist  only  of  one 
partner,  it  is  well  recognised  that  the  having  of  a  place  of  business  in  a  county 
IS  a  sufficient  ground  of  jurisdiction  in  all  actions  arising  out  of  business  con- 
ducted there.  Tliis  jurisdiction  exists  at  common  law,  and  cannot  be  taken 
away  by  implication.  Thus  a  statutory  enactment  requiring  a  railway  com- 
pany to  be  cited  at  its  head  office  does  not  take  away  the  jurisdiction  of  the 
Sheriff  in  whose  counties  it  has  stations.  It  is  to  be  remembered  that  if  the 
office  of  any  company  be  not  the  head  office,  the  jurisdiction  is  limited  to 
causes  of  action  arising  within  the  county.'  The  S.-S.  adopts  this  view  entirely, 
and  the  only  remark  he  would  make  on  the  words  of  the  author  is  that  he  hardly 
seems  correct  in  saying  that  the  Statutes  require  a  railway  company  to  be  cited 
at  its  head  office,  for  the  words  of  the  Statute  are  only  that  they  may  be  so  cited. 
The  case  of  Young  v.  Livingston,  13th  March  1860,  22  Dun.  983,  is  quite  to  the 
point  in  the  general  question,  and  the  cases  Aberdeen  Eailway  Company  v. 
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Fernery  28th  January  1854, 16  D.  422,  and  Dick  v.  (he  Great  North  of  Scotland 
Bailvay  Company ,  Stb  October  1860,  3  Irvine  616,  quite  apply  the  general  law 
to  the  cases  of  railway  companies.      The  rubric  of  the  report  of  Terrier's  case 
is  *the  domicik  of  a  railway  company  is  not  limited  to  tne  locus  of  the  prin- 
cipal station,  but  may  be  constituted  vrherever  the  company  carries  on  business, 
therefore  held,  that  although  the  principal  station  of  the  Aberdeen  Riiilway 
Company  was  at  Abenleen,  yet  thev  having  a  station  at  Brechin  in  Forfarshire, 
were  subject  to  the  jurisdiction  of  tlie  Shenif  of  that  county  in  an  action  at  the 
instance  of  a  residenter  in  Brechin  against  them  for  alleged  breach  of  personal 
contract  ; '  and  the  Lord  President  Siud,  '  The  Aberdeen  Railway  Company  are 
ciimers  to  and  from  Brechin,  and  having  an  establishment  there  for  the  pur- 
pose of  receinng  go<Kls,  I  cannot  see  why  they  having  an  establishment  at 
Brechin,  shouhl  not  have  a  domicile  there,  and  if  they  have  ten  or  twelve  such 
offices  in  ten  or  twelve  different  places  it  only  to  that  extent  multiplies  their 
domiciles.      For  where  is  the  domicile  of  a  company  1    It  is  the  place  where 
the  company  carries  on  business.'     In  Dick's  case  the  rubric  is  *  the  domicile 
of  a  railway  company  is  not  limited  to  the  locus  of  the  principal  station,  but 
may  be  constituted  wherever  the  company  carries  on  business.'     The  judges 
who  tlecided  that  case  quite  adopt  Ferrier's  case  as  a  precedent  to  be  followed, 
the  Lonl  Justice-Clerk  observing  *  he  could  not  have  gone  in  the  face  of  the 
case  of  Ferrier's  even  had  he  been  disposed  to  differ  from  the  reasoning  in  the 
opinions  delivered  in  that  case,  which  however  he  was  not.*     Lord  Ivory  con- 
curred :   '  He  had  taken  part  in  the  decision  in  Ferrier's  case,  and  thought  it 
well  founded.'     These  two  decisions  were  equally  treated  as  authoritative  in 
Edward  v.  The  Inverness  and  Aberdeen  Junction  Railway,  24th  April  1862, 
4  Irvine  185,  although  the  circumstances  in  that  case  did  not  warrant  their 
being  followed  in  it,  for  in  it,  which  was  a  case  raised  before  the  Sheriff  of 
Banffshire,  the  ground  of  action  simply  was  that  the  pursuer's  filly,  which  was 
grazing  in  a  field  in  the  county  of  Elgin,  being  frightened  by  a  train,  had  over- 
leaped the  railway  fence,  got  upon  the  line  and  been  killed,  and  the  action  was 
raised  in  the  Banffshire  court  at  Keith,  because  the  railway  company  had  a 
station  there  though  not  their  head  office,  and  certainly  the  accident  was  in  no 
way  connected  with  the  business  carried  on  at  that  station.     That  case  is  in  no 
way  hostile  either  to  the  other  cases  maintained  or  to  the  circumstances  of  this 
case,  which  may  be  further  illustrated  in  this  way.     It  is  not  only  railway 
companies  which  have  different  places  of  business  in  different  counties,  and 
consequently  a  domicile  in  each  with  jurisdiction  over  them  at  least  for  business 
connected  with  their  establishment  in  the  county  where  they  are  sued.     At 
this  very  Lennoxtown  of  Campsie  the  large  firm  of  R.  Dalgleish  Falconer  and 
Company  have  an  equally  large  work,  but  they  also  have  an  office  in  Glasgow, 
which  may  be  their  principal  office,  and  where  likely  their  great  cash  transactions 
may  be  carried  on.     In  the  same  way  the  Hurlet  and  Campsie  Alum  Company 
have  an  extensive  work  also  at  this  Lennoxtovm  of  Campsie,  and  another 
similar  work  at  Hurlet  in  Renfrewshire,  with  also  what  may  be  their  head  office 
for  their  cash  and  general  business  in  Glasgow.     The  question  does  not  arise 
here  whether  either  of  these  companies  could  bp  sued  in  this  county  for  a  bill 
granted  in  Glasgow,  pciyable  there,  or  for  a  debt  contracted  there,  although  the 
case  would  be  nearer  the  present  one  if  the  bill  was  payable  at  their  works  in 
this  county.     But  both  those  companies  necessarily  have  considerable  business 
transactions  for  articles  supplied  to  their  works  by  persons  resident  in  the 
coimty,  the  sale  or  bargain  being  made  in  the  county.     They  have  horses  at 
their  works,  and  no  doubt  purchase  horses  in  the  county,  and  com  and  hay  to 
feed  them,  and  is  it  conceivable  that  their  domicile,  through  their  work  and 
office  at  each,  did  not  subject  than  to  the  jurisdiction  of  this  Court  for  implement 
of  these  bargaiiis.     In  the  same  way  they  have  numerous  workmen  in  their 
employment  in  those  establishments,  and  can  these  workmen  not  sue  them 
here  for  their  wages  ?     So  too,  in  the  course  of  their  manufacturing  operations, 
they  may  pollute  the  stream  on  which  their  works  are  situated,  and,  ii  they  are 
liable  in  law  for  that,  may  not  an  inferior  heritor  or  tenant  in  the  county  here 
sue  them  for  damages  therefor.    And  in  the  same  way  they  have  extensive 
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machineiy  in  tlieir  works,  and  if  a  young  person  or  any  one  is  injured  through 
their  machinery  not  being  properly  fenced,  or  the  like,  can  such  persons  not 
sue  them  here  for  damages?  This  railway  company,  defenders,  no  doubt 
have  also  horses  at  this  Lennoxtown  station,  fed  througli  bargains  made  in  this 
county,  and  they  have  labourers  and  others  employed  at  this  st^ition,  and  are 
they  not  to  be  sued  here  for  the  com  and  hay  supplied  and  the  wages  due  ? 
So  also,  some  of  their  own  employes  may  be  injured  at  this  station  thnnigh 
the  company's  fault  there  committed,  and  is  the  Company  not  to  be  here  sued 
for  that,  or  are  they  all  to  be  driven  to  Midlothian  to  make  their  case  good  in 
the  Sheriff  Court  there?  The  S.-S.  considers  that  the  jurisdiction  of  this 
Court  is  clear  in  such  matters,  and  acting  on  the  same  principle  he  has  sus- 
tained the  jurisdiction  in  the  present  case.  The  contract  which  the  pursuer 
alleges  is  one  of  transit,  necessarily  safe  transit,  to  this  Lennoxtown  station  in 
the  sanxe  way  as  the  receipt  of  goods  elsewhere  for  Lennoxto\\ni  implies  safe 
'delivery  of  these  goods  there.  Both  are  transactions  connected  with  the  busi- 
ness carried  on  by  this  company  at  this  station,  which  was  the  locus  solutionis 
of  the  contract,  which  however  it  is  alleged  in  the  present  case  they  did  not 
fulfil,  and  rather  caused  injury  to  the  pursuer  at  this  station.  Hence  the  juris- 
diction. The  basis  of  it  is  the  domicile  arising  through  the  defenders  having  a 
station  and  carrying  on  business  in  the  county,  and  so  having  a  domicile  in  it. 
Possiblv  that  domicile  may  warrant  their  being  here  sued,  even  for  more 
general  obligations,  but  it  is  not;  necessary  to  detennine  that  point  or  go  be3^ond 
the  sjxjcial  circumstances  here  set  forth.  The  defenders  no  doubt  urged  that 
supposing  there  was  here  jurisdiction  against  them  for  implement  of  a  contract, 
that  this  action  was  not  of  that  kind,  but  for  damages  for  a  breach  of  contract, 
and  in  supjwrt  of  that  plea  they  referred  to  the  case  of  Logan,  24th  January 
1859,  3  Irvine  523  ;  but  that  case  does  not  seem  to  be  to  the  point.  A  person 
had  sold  goods  to  another  domiciled  in  a  different  county,  anci  the  gootls  were 
delivered  and  paid,  but  after  that  had  been  done,  the  purchaser  in  the  county  of 
the  sale,  but  not  where  tjie  seller  was  domiciled  or  had  any  domicile,  raised  an 
action  against  him  for  some  alleged  deficiency  of  quality  in  the  goods,  and  the 
jurisdiction  was  not  sustained.  It  ^lay  be  said  of  that  case  that  it  was  laid  not 
upon  the  contract,  that  is  for  the  enforcement  of  it,  of  which,  as  the  Lord  Justice 
Clerk  observed  *  there  was  full  ana  complete  implement  on  both  sides,  and  that 
the  contract  therefore  was  at  a»  end  ;*  but  that  is  not  tl^e  case  here,  for  as  the 
pursuer  says  the  contract  was  never  implemented.  But  the  manifest  distinc- 
tion between  that  case  apd  this  is,  that  the  defender  had  no  domicile  in  the 
county,  and  that  the  action  entirely  proceeded  on  contract,  a  very  different 
matter  from  the  present  pase,  which,  as  need  hardly  be  repeated,  is  based  on 
domicile,  but  limiting  the  jurisdiction  thence  arising  to  a  transaction  connected 
with  the  business  of  that  domicile.  It  was  a  similar  misapprehension  that  led 
the  defenders  also  to  maintain  that  except  there  had  been  personal  service  the 
jurisdiction  could  in  no  way  exist.  No  doubt  it  is  that  when  an  action  is 
founded  against  a  foreigner,  or  some  one  having  no  domicile  in  the  county,  for  a 
contract  soluble  in  it,  it  is  necessary  that  the  defender  should  be  caught  in  the 
county  and  cited  personally,  whep  casually  there,  but  that  is  a  very  different 
matter  ;  and  such  a  case  has  no  applicability  whatever  in  this  case  where  there 
is  a  domicile  arising  from  business  being  carried  on  in  the  county.  It  only 
remains  to  say  on  this  point  that  in  Young  v.  Livingstone,  the  service  was  not 
personal,  but  at  the  place  of  business  in  the  county,  and  that  in  Ferrier's  case 
and  Dick's  case  the  service  was  as  here. 

"  The  S.-S.  has  even  the  opinion  that  if  an  injury  is  caused  at  this  station 
through  any  culpa  for  which  the  defenders  are  responsible,  the  defenders  may 
be  here  sueJd,  irrespective  of  the  contract  for  safe  conveyance  here  alleged,  even 
though  the  pursuer  might  be  only  one  of  their  own  servants  or  some  person 
casually  at  the  station,  but  he  need  not  go  further  into  that,  as  the  views 
already  expressed,  seem  quite  to  r^ach  it.  R.  S.'* 

AcL — Charles  Wingate, Alt, — J,  S  J.  Mathie  db  MacLvckie, 
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SHERIFF  COURT  OF  PERTHSHIRE. 
Sheriff  BarclaY;  LL.D. 

GORDON  V.  M*LAREN.— Dec  10,  1872. 

Road — Velocipede — 1  <&  2  Wm.  IV.  c,  43,  s.  96. — This  complaint  at  the  inetance 
of  the  chief  conBtable  of  Perthshire  against  Peter  M'Lfu^n,  set  forth  thai 
"McLaren  had  contravened  the  Act  of  Parliament  1  &  2  Wm.  IV.  c.  43, 
8.  96,  in  so  far  as  on  the  2nd  day  of  November  1872,  or  about  that 
time,  on  the  turnpike  road  leading  from  the  tollbar  at  Balhousie  to  Methven, 
aud  at  or  near  the  farm-steading  of  Hillyland,  or  between  the  first  and  second 
mile-stones  from  Perth,  thereon  he  did  lead  or  drive,  wheel,  push,  or  propel  a 
bicycle  or  velocipede,  or  other  machine  or  carriage  on  two  wheels,  upon  the  foot- 
path or  causeway,  on  or  bv  the  side  of  the  said  turnpike  road,  made  or  set  apart 
lor  the  use  or  accommodation  of  foot-passengers,  whereby  the  said  Peter  McLaren 
is  liable  to  a  penalty  not  exceeding  the  sum  of  50s." 

The  S.-S.  took  the  case  to  avizandum,  and  issued  the  following  notes : — 

"  The  fact  alleged  was  admitted  and  proved,  but  it  was  ingeniously  argued  that 
it  w^as  no  offence  under  the  Statute  libelled  on.  The  section  enacts  a  penalty 
not  exceeding  fifty  shillings,  over  and  above  any  damages  occasioned  for  a  variety 
of  road  offences.  On  the  forerank  of  twenty  separate  offences  stands  the  first 
two  against  *  any  person  who  shall  ride  upon  any  footpath  or  causeway,  on  or 
by  the  side  of  any  turnpike  road  made  or  set  apart  for  the  use  or  accommodation 
of  foot-passengers,  or  shall  lead  or  drive  any  horse,  ass,  mule,  swine,  or  cattle, 
or  carriage  of  any  description^  or  any  wheelbarrow,  or  sledge,  or  any  single  wheel 
of  any  waggon,  cart,  or  carri^e,  apart  therefrom,  upon  any  such  footpath  or 
causeway.'  In  the  English  Turnpike  Acts,  3  Geo,  IV.  c.  126,  s.  121,  and 
7  &  8  Geo.  IV.  c.  26,  s.  16,  it  has  been  held  that  the  clause  protects 
footpaths,  though  made  liy  individual  proprietors,  and  not  by  the  road  trustee?!. 
The  enumeration  of  vehicles  is  identical  in  the  turnpike  Statutes  of  both 
countries. 

"  It  was  contended  for  the  defender  that '  bicyicle  or  velocipede '  not  being 
amongst  the  enumerated  vehicles,  are  not  within  the  letter  of  tne  Act.  It  was 
argued  that  such  machines  being  well  known  at  the  time  of  the  Statute  being 
made,  would  have  been  enumerated  as  well  as  others  whicTi  are  named  of  much 
rarer  occurrence — such  as  sledges,  which  are  confined  to  a  very  brief  period  of 
frost  This  plea  is  founded  on  the  well-known  maxim  that  the  distinct  inclu- 
sion of  one  subject  is  held  as  the  exclusion  of  all  others.  The  Statute  being 
penal,  it  was  therefore  argued  that  it  must  receive  a  strict  interpretation.  It 
was  stated  that  this  was  the  first  prosecution  of  the  kind  in  any  part  of  the 
country,  and  that  this  vehicular  amusement  is  now  very  general,  and  highly 
beneficial,  and  so  should  receive  encouragement.  It  was  faither  said  that  the 
footpath  is  the  only  safe  place  for  this  ^mnastic  performance,  as  the  muddy 
and  stone  carriage  road  is  disagreeable  and  dangerous  to  the  gymnast  on  his 
mechanical  horse. 

"The  S.-S.,  on  these  considerations^  took  a  day  to  deliberate,  and  he  is 
thoroughly  convinced  that  there  is  no  substantial  soundness  in  the  plea  set  up 
in  defence.  The  clear  object  and  spirit  of  the  whole  section  is  to  preserve  the 
freedom  of  the  road,  and  its  appropriation  to  its  designed  purposes.  The  main 
road  is  set  apart  and  protected  for  all  kind  of  carriages,  and  the  footpath  solely 
for  pedestrians,  without  the  one  class  obstructing  the  other.  The  framers  of  the 
Statute  first,  in  general  terms,  prohibited  any  person  from  *  riding  on  anjifooi- 
pathy*  but  not  content  with  that,  they  farther  prohibit  *  carriages  of  any  kind ' 
thereon,  and  then  still  farther  to  carry  out  their  conscious  desire,  they  sptci^* 
*  wheelbarrows,  truck,  or  sledge.* 

"This  anxiety,  so  far  from  lessening  the  scope  and  force  of  the  jjrevious 
general  enactments,  rather  intensifies  them.  It  might  have  been  otherwise  pled 
that  a  wheelbarrow  which  is  propelled  by  human  effort  was  not  a  proper  car- 
riage, and  that  the  human  factor  could  not  be  said  to  ride  or  drive ;  so,  too,  a 
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track  or  sledge,  being  generally  destitute  of  wheels,  might  be  disputed  as  falling 
under  the  class  of  carriages. 

*'  The  S.-S.  is  not  assured  that  these  modem  machines  complained  of  were 
not  in  use  in  1832,  when  the  Scotch  Statute  enacted.  At  a  muui  earlier  period 
there  was  a  somewhat  ruder  species  of  the  article,  but  which  was  after  a  time 
laid  aside  on  the  ground,  it  was  said,  that  their  use  was  very  productive  of 
physical  ills.  They  then  for  a  time  were  in  disuse,  but  recently  have  been 
revived  in  an  improved  and  more  elegant,  form,  with  an  additional  classical 
appellation.  The  S.-S.  felt  no  difficulty  in  holding  that  the  defender  has  clearly 
brought  himself  under  the  penalty,  both  by  *  nding  on  the  footpath,*  and  by- 
driving  a '  carriage  of  ttome  kirid '  thereon.  Of  course,  did  the  S.-S.  discover  that 
there  was  no  offence  imder  the  letter  of  the  law,  he  would  not  venture  to  extend 
it  upon  any  views  of  public  policy.  Nevertheless,  he  may  express  an  opinion 
that  such  appropriation  of  a  footpath  is  highly  dangerous  to  foot  passengers, 
especially  to  the  aged,  frail,  and  dim-sighted,  who  may  in  an  instant  be  pros- 
trated by  sudden  collision  with  these  rapid  locomotives. 

''The  prosecutor  stated  that  frequent  complaints  had  been  made  by  people 
who  use  the  road  in  question,  of  the  footpath.  Several  persons  were,  at  the 
same  diet,  fined  for  using  it  with  the  vulgar  and  sluggish  wheelbarrow,  and  it 
would  appear  very  capricious  at  the  same  time  to  exempt  the  more  polished 
and  rapid  velocipede  from  the  like  result. 

*'  Bemg  the  first  case  of  the  kind,  let  the  mitigated  penalty  of  58.  be  imposed. 

"  H.  B." 


Sheriff  Tait. 

THE  REVEREND  JOHN  W.  LAWRIE  AND  OTHERS,  PETITIONERS.— ilfa^  3. 

{Tulliallan  Case.) 

Education  Act,    1872 — School   Board  Election — Objections   to    Votes. — The 
following  is  the  deliverance  of  the  learned  Sheriff : — 

*Mt  Edinburgh,  XZth  April  1873. — The  Sheriff  having  resumed  consideration  of 
the  petition,  together  witn  the  ballot  papers,  and  the  counsel  for  the  petitioners 
havmg  withdrawn  the  personal  chaiges  against  the  returning  officer,  and  he 
and  the  procurator  for  the  returning  officer  and  for  the  members  of  the  School 
Board  not  among  the  petitioners,  and  the  returning  officer  personally,  having 
been  fully  heard  on  the  various  objections  to  the  ballot  papers,  as  given  effect 
to  by  the  returning  officer  at  the  election  on  the  10th  of  April :  Finds  that 
William  Erskine,  doctor  of  medicine,  Eincardine-on-Forth,  one  of  the  candi- 
dates who  was  not  returned  by  the  returning  officer  as  a  member  of  the  Board, 
on  voting  papers  being  examined,  had  141  votes  legally  given  for  him  :  Finds 
that  Andrew  Cree  Stephen,  banker,  Kincardine-on-r  orth,  one  of  the  candidates 
who  was  returned  as  a  member  of  the  Board  by  the  returning  officer,  on  the 
voting  papers  being  examined,  had  133  votes  legally  given  for  him:  Finds  that 
on  the  voting  papers  being  examined,  the  other  candidates  returned  by  the 
returning  officer,  as  members  of  the  Board,  had  the  following  legally  given 
votes,  viz. : — The  Reverend  John  Smeaton,  239  ;  the  Reverend  John  Lawrie, 
176  ;  the  Reverend  Adam  Welsh,  171 ;  and  Charles  Ferme,  factor.  Blackball, 
137 :  Finds,  that  in  these  circumstances  the  name  of  Dr.  William  Erskine 
must  be  substituted  for  the  name  of  Mr.  Andrew  Cree  Stephen,  and  that  the 
Board  now  consists  of  the  Reverend  John  Smeaton,  the  Reverend  John  Lawrie, 
the  Reverend  Adam  Welsh,  William  Erskine,  doctor  of  medicine,  and  Charles 
Ferme,  factor,  Blackball.    Finds  no  expenses  due  to  either  party,  and  decerns. 

John  Tait. 

"  Note. — The  principal  objection  of  the  petitioners,  which  affected  the  greatest 
number  of  votes,  was  to  the  rejection  by  tne  returning  officer  of  all  votes  where 
the  crosses  or  figures  by  which  they  were  expressed  were  not  inserted  in  the 
space  to  the  right  hand  of  the  ballot  papers  marked  '  space  for  the  insertion  of 
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fitpires  or  crosses/  but  in  the  portion  of  the  ballot  paper  containing  the  names 
oi  the  candidates.  There  is  no  doubt  this  space  referred  to  at  the  right  hand 
oi  the  biillot  paper  was  intended  as  the  place  for  the  insertion  of  the  figures  or 
crosses,  and  for  the  convenience  of  the  voter  in  making  such  insertion  ;  but  in 
the  rules  and  directions  for  taking  votes  (Schedule  A,  section  5,  par.  2)  no 
express  reference  is  made  to  the  said  space,  and  the  voter  is  merely  directeil 
either  in  figures  or  by  crosses  secretly  to  insert  opposite  Die  nam^  of  the  candi- 
dates for  whom  he  votes  the  number  of  votes  he  gives  to  each.  Now,  in  the  cases 
in  question  Avhich  had  been  rejected,  the  crosses  or  numbers,  although  in  the 
same  part  of  the  paper  where  the  names  of  the  candidates  are  inserted,  are 
oj)posite  the  names  of  the  candidates.  The  intention  of  the  voters  to  Vote  for 
the  candidates  opposite  whose  names  they  had  inserted  the  crosses  or  figures  is 
indubitiible,  and  the  Sheriff  cannot  think  the  votes  are  invalid  in  consequence 
of  the  insertion  there,  instead  of  in  the  space,  left  for  convenience,  further  to 
the  right  of  the  voting  pajier. 

**  The  next  most  important  objection  was  to  the  admission  by  the  returning 
officer  of  votes  marked  not  by  crosses  but  by  perpendicular  strokes,  thus — 
III.  The  words  of  the  regulations  are  that  the  voters  shall  express  his  votes 
either  '  in  figures  or  by  crosses,*  The  Sheriff  considers  himself  bound  to  give  a 
liberal  interpretation  to  these  wonls.  There  is  nothing  said  as  to  whether  the 
figures  shall  be  accoixling  to  the  Arabic  or  the  Eomau  symbols  of  notation,  antl 
the  Sheriff  thinks  the  strokes  in  question  may  be  taken  as  a  rude  and  hurried 
expressi(m  of  the  figures  according  to  the  Ilpman  system  of  notation — I.  II.  III. 
This  apj)lies  to  those  who  voted  by  insertion  of  one,  two,  three,  and  even  four 
strokes.  Beyond  that  number,  however,  there  is  difficulty,  for  the  number 
'  five  '  is  never  expressed  according  to  the  Roman  method  oy  five  strokes,  but 
by  the  letter  V.  In  the  case,  therefore,  where  tli^  voters  had  expressed  his 
vote  by  five  strokes,  the  Sheriff  has  rejected  the  vote  as  not:  expressed  either  by 
crosses  or  by  figures,  acconling  to  the  ordinary  signification  of  that  word. 

*'  The  other  objections,  some  upon  both  sides,  wtre  what  MTre  argued  to  be 
contrary  to  Section  7  of  Schedule  A  of  the  rules  and  directions,  that  *  anything 
written  or  marked  by  which  the  voter  can  be  identified  shall  be  invalid  and 
not  counted.^  Some  of  these  consisted  of  a  cross  or  figure  inserted  in  the  space 
for  names  of  candidates  and  scored  out,  and  afterwards  inserted  in  the  space  to 
the  right  hand  of  the  piper.  Othei*s  in  a  slight  stroke  or  dash  at  the  end  of 
the  tigure  inserted,  which  is  a  very  common  practice  in  writing  anything. 
The  Sheriff  thinks  it  would  be  too  stringent  to  hold  these  as  marks  by  which  the 
voter  can  be  identified,  and  therefore  he  repelled  th6  whole  oif  these  objections. 

"  J.  t," 

Sheriff  Barclay,  LL.IX 

THE  REVEREND  MURDOCH  CORBET,  PETrflONER. 

{Kinloch  Rannocli  Case.) 

Education  Act — School- Board  Election — Objections  to  Votei,-^^*  Perth,  20th  May 
1873. — Compeared  the  petitioner  pei-sonally,  alohgst  with  Mr.  John  Thomas  as 
his  agent ;  also  oom]>eared  Mr.  Paul  Cameron,  the  returning  officer;  also  Mr. 
James  Lindsiiy  as  agent  for  the  Honourable  James  Elphinston,  a  voter,  whose 
vote  is  challenged ;  also  for  the  Reverend  J.  W.  M*lntyre,  one  of  the  candi- 
dates returned. 

"  Mr.  Thomas  put  in  letters  from  Mr.  J.  W.  M^Intyre  and  Mr.  Alexander 
Crerar,  and  having  heard  j)arties'  procurators,  and  it  having  been  admitted  and 
proved  that  one  voting  piper  was  filled  up  with  the  woixi  ^five'  written 
oi)i>osite  the  name  of  tlie  Reverend  J.  W.  APlntyre,  and  that  thereon  the 
returning  olficer  reckoned  five  votes  as  given  to  the  said  candidate  :  Finds 
that  the  marking  on  said  paper  being  neither  in  figures  or  by  crosses  as  re- 
quired by  the  liith  Rule  issued  by  the  Board  of  Education,  the  same  is  invalid 
and  Ciinnot  be  counted  because  of  the  said  WTitten  word,  whereby  the  voter 
could  be  aud  in  point  of  fact  has  been  identified^    Therefore  finds  that  thte  said 
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Reverend  J.  "W  M*  In  tyre  had  only  thirty-seven  valid  votes,  and  that  the 
Board  now  stands  constituted  thus — Duncan  Cameron,  Sir  Robert  Menzies, 
Jolm  Stewart,  Alexander  Crerar,  and  th6  Reverend  Murdoch  Corbet,  and 
appoints  the  returning  ofl&Cer  to  amend  his  report  and  return  accordingly, 
and  finds  no  expenses  due,  and  decerns.  Hugh  Barclay." 

**NoU, — The  Sheriff-substitute  can  entertain  no  doubt  (and  none  was  ex- 
pressed on  either  side)  of  the  utmost  good  faith,  both  on  tlie  part  of  the  voter 
whose  vote  is  now  rejected,  and  of  the  returning  officer  who  received  it  ;  but  it 
is  perfectly  clear  that  under  the  spirit  of  the  Ballot  Act,  which  has,  rightly  or 
wrongly,  been  introduced  into  Scnool  Board  elections,  the  vote  which  in  aTiy 
way  can  violate  the  principle  of  secrecy  by  haviijg  thereon  any  *  writing  or 
mark '  by  which  a  voter  *  could  be  identified,'  must  be  laid  aside  and  could 
not  be  counted.  The  Ballot  Act  has  only  two  modes  whereby  a  voter  can 
express  his  votes,  namely,  by  *  placing  a  cross  on  the  right  hand  side  opposite 
the  name  of  each  candidate  for  whom  he  votes,'  and  the  Statute  even  furnishes 
the  voter  with  the  shape  of  the  particular  cross  to  be  given — for  there  are  more 
than  one  of  the  sacred  symbol.  The  fules  for  School  Board  elections  has 
extended  the  mode  of  marking  to  *  figures '  as  well  as  to  *  crosses,'  and  this 
extension  has  already  in  this  county  raised  a  dispute  as  to  whether  the  notation 
should  be  by  the  Arabic  figure  or  by  the  Roman  letter,  but  there  can  be  no 
manner  of  doubt  that  words  can  never  be  brou^dit  under  the  class  of  either 
figures  or  crosses,  and  where  a  word  is  used  (it  might  be  in  Gaelic  as  well  a*^  in 
English),  the  voter,  departing  from  the  standard  of  the  Statute,  might  at  once 
be  known,  and  thus  the  principle  of  secrecy,  which  is  the  basis  of  the  whole 
system,  is  violated.  H.  B." 

MORRISON  V.  MAII5,  et  e  cdnira. 

Master  and  ServarU — PloughnuiJi^s  72anfc— These  were  two  cases,  the  one  at 
the  instance  of  Mr.  Morrison,  farmer,  Cairnie,  against  his  late  ploughman,  Michael 
Maid,  for  damages  for  desertion  ;  and  the  otlier  at  the  instance  of  Michael 
Maid  against  him  for  breach  of  bargain,  in  respect  that  he  did  not  get  the  place 
or  rank  to  which  he  was  entitled,  being  the  second  place  on  the  farm.  The 
learned  Sheriff's  notes  fully  state  the  cases  : — 

"The  master  A  first  pi-esented  his  complaint,  setting  forth  an  engagement  by 
B  to  serve  him  for  a  year  from  last  Martinmas  (22d  November),  and  desertion 
from  the  service  on  2l3t  December.  In  defence  the  servant  admitted  the 
engagement,  but  only  with  the  condition  that  he  was  to  have  and  hold  the 
same  position  as  second  ploughman,  with  the  same  horses  as  he  had  and  held 
on  the  previous  year  in  the  master's  service.  He  stated  that  oti  entering  the 
service,  though  he  got  the  same  horses,  he  was  displaced  to  the  fourth  in  onler. 
On  this  he  gave  a  month's  notice,  that,  if  he  was  not  re>»to!'ed  to  his  former 
position  agreed  on  by  the  bargain,  he  would  leave  at  the  end  of  one  month. 
He  did  so,  and  pled  justification  because  of  breach  of  bargain  on  the  ])art  of  the 
master.  Within  a  week  thereafter  he  offered  him^ielf  back  on  obtaining  his 
j>roi)er  place  in  the  farm  staff,  T)ut  which  was  refused.  Tlie  nnL-ter  at  the  first 
diet  was  understood  to  say  that  the  servant  was  engaged  to  have  the  Kime 
horses,  but  as  he  was  not  then  aware  whether  his  grieve  had  engaged  a  second 
man,  it  was  agreed  that  the  servant  was  to  get  that  place  if  not  tilled,  and  if 
filled,  then  he  was  to^take  any  place  in  the  series-,  though  he  was  to  have  the 
same  horses  as  he  had  on  the  lormer  year. 

"The  Sheriff  allowed  parties  proofs  of  the  terms  of  the  agreement,  indicating 
an  opinion  that  the  master  must  tnke  the  admission  as  given,  or  prove  an  uncon- 
ditional bargain.  The  servant  then  presented  a  counter  complaint  for  breach 
of  contract.     Proofs  were  led  for  both  parties,  and  the  result  was  as  follows  : — 

"  The  servant  had  been  in  the  same  service  more  than  two  veai-s.  He  first 
entered  as  thir«l  or  fourth  of  the  series,  but  on  the  second  or  last  vear  he  held 
the  second  position.  He  gave  notice  he  was  to  leave  at  Martinma^<.  The 
master  and  the  grieve,  at  Little  Dunning  Market,  engaged  a  servant  distinctly 
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to  fill  the  second  place,  then  filled  by  the  complaining  servant    He  had  not 

fot  an  engagement  before  the  term  of  Martinmas,  and  on  that  day  came  to 
^ertli  in  quest  of  an  engagement.  The  maater  and  his  grieve  came  to  Perth 
also  on  a  similar  errand.  They  sent  for  the  servant  to  meet  them  at  an  inn. 
This  is  an  important  fact,  seeing  that  the  place  was  not  sought  by  the  servant, 
but  the  master  sought  the  servant.  Parties  are  agreed  that  the  bai^ain  was 
concluded  at  ^£25,  being  a  rise  of  £2  on  the  wages  of  the  former  year,  and  that 
the  servant  was  to  have  the  same  or  second  pair  of  horses.  But  here  the  parties 
disagree  as  to  the  place  assigned  him  in  the  muster  roll.  The  master  and  grieve 
swear  that  they  both  had  forgot  the  exact  place  baigained  for  with  the  pk>ugh- 
man  formerly  engaged  at  Little  Dunning  Market,  and  therefore  the  servant 
agreed  to  take  any  place,  even  the  last,  if  ne  got  his  former  horses.  A  nephew 
of  the  master  also  swears  to  having  on  the  same  day  met  the  servant,  who  stated 
the  terms  of  the  bargain  in  the  way  sworn  to  by  the  master  and  grieve.  On 
the  other  hand,  the  servant  swears  aistinctly  that,  having  heard  that  his  place 
had  been  filled  up,  he  asked  whether  it  was  so,  and  was  assured  it  was  open, 
and  that  he  only  a^^reed  on  the  express  condition  of  filling  the  same  place  as 
before.  He  denies  having  made  any  such  statement  to  the  nephew  as  sworn  to 
by  him.  The  fourth  ploughman  swore  that,  on  his  meeting  him  in  Perth,  the 
grieve  distinctly  stated  that  the  servant  was  re-engaged  to  fill  the  same  place 
with  the  same  horses. 

"  On  entering  the  service,  the  servant  who  was  engaged  at  the  October  market 
claimed  the  second  place  as  admittedly  bargained  by  hiuL  The  complaining 
servant  immediately  gave  one  month's  notice  to  quit  unless  put  in  his  former 
place.  During  the  month  there  was  continued  stiife  between  the  two  servants 
as  to  priority,  both  claiming  the  second  grade. 

"  Tnere  were  five  servants  on  the  farm — the  first  at  £26,  the  complaining 
servant  at  £25,  the  sei'vant  engaged  in  October  at  £24, 10s.,  a  fourth  at  £22,  and 
a  fifth  at  £24,  10s.,  with  the  usual  allowances.  The  seeming  incongruity  in  rates 
was  accounted  for  from  an  increase  of  remuneration  in  the  interval  of  the  several 
engagements. 

"  The  first  question  is,  Which  party  is  in  the  right  as  to  the  express  condition 
of  the  bargain?  There  is  the  too  common  circumstance  of^  contradictory 
evidence.  There  are  three  against  two  in  favour  of  the  master.  But  every 
day's  experience  more  and  more  convinces  the  Sheriff  that  testimony  must  be 
cautiously  weighed  rather  than  hastily  numberetl. 

*'  All  the  presumptions  are  against  the  master  and  in  favour  of  the  servant. 

''  1st,  The  master  sought  the  servant  and  not  the  reverse.  This  proves  that  the 
servant  was  valuable,  and  worth  his  wages  and  place. 

'*  2dy  The  servant  was  not  new  to  the  master  or  the  service,  and  had  been  the 
second  in  the  series.  There  is  every  presumption  against  his,  without  some 
equivalent  or  consideration,  descending  in  the  scale  merely  to  liberate  the 
master  from  the  mistake  of  having  already  filled  his  place  in  the  ranks. 

"  3rd,  The  fact  that  both  master  and  grieve  admit  that  they  said  to  the  servant 
that  they  had  forgotten  whether  the  servant  engaged  in  October  for  the  second 
place  is  most  unlikely  when  the  matter  was  of  so  recent  date.  No  record  of 
engagements  was  proauced,  which  is  so  generally  and  properly  kept  by  tenants. 

"  4th,  Assigning  the  former  or  second  pair  of  horses  to  the  same  servant  is  very 
significant  as  to  the  place  baigained  for.  The  Sheriff  has  found  that  the  horses 
are  generally  the  chief  object  of  ambition,  as,  like  the  men,  they  rise  in  value 
with  the  men  who  drive  them. 

"  6th,  The  statement  by  the  grieve  to  a  neutral  party  immedi|itely  after  the 
bargain  is  of  great  importance,  and  the  claim  instantly  put  in  by  the  servant 
for  seniority  is  decidedly  for  the  servant,  and  shows  bona  fides, 

"  On  the  whole,  therefore,  the  Sheriff  is  of  opinion  that  the  servant  has  made 
good  his  version  of  the  bargain.  But  then  the  question  remains  l>ehind,  was 
the  violation  of  the  condition  so  essential  and  vital  as  to  entitle  the  servant  to 
leave  his  service  1  On  this  the  Sheriff  did  entertain  some  doubt,  and  therefore 
took  a  day  to  consider. 
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''  The  servant  was  to  receive  Lis  increased  wages ;  he  had  the  same  horses ;  * 
he  was  asked  to  do  no  work  which  he  had  not  formerly  done  and  still  willingly 
did.  The  question  then  at  first  sight  appears  to  resolve  into  one  of  mere  pride. 
The  Sheriff  is  most  unwilling  to  give  tlie  slightest  countenance  to  the  many 
fanciful,  nay  farcical,  pleas  now  often  set  up  hy  servants  in' justification  of  deser- 
tion. But  on  mature  consideration  he  is  induced  to  conclude  that  there  is 
substance  in  the  plea  of  the  servant.  From  the  proof  in  this  case,  and  from 
experience  in  many  former  cases,  this  priority  of  rank  appears  to  have  a  strong 
hold  on  the  rustic  mind.  There  are  good  reasons  for  its  existence — as  the  man 
ascends  in  the  scale  there  is  the  test  of  age  and  experience,  and,  what  is  better, 
of  character  and  worth,  and  therefore  every  step  in  the  ladder  brings  him  nearer 
to  the  position  of  foreman  or  grieve.  Each  step  is  as  it  were  an  additional  clasp 
in  honour.  Therefore,  to  be  degraded  must  with  equal  propriety  be  held 
indicative  of  loss  of  character  and  greater  distance  from  the  summit  of  ambition. 
The  complaining  servant  must  be  allowed  keenly  to  feel  the  ignominy  incident 
to  a  younger  and  unmarried  man,  with  a  lesser  wage,  taking  precedence  of  him, 
a  married  man,  on  the  public  road,  the  more  especially  in  tne  same  farm  and 
vicinity.  The  value  put  on  the  position  is  best  shown  by  the  pertinacity  which 
the  October  engaged  man  insisted  on  his  bargain  being  fulfilled  to  the  letter, 
and  which  the  master  willingly  accceded  to  him.  If  so,  the  complaining  servant 
is  equally  entitled  to  insist  on  his  bargain.  This  distinction  of  grade  is  inherent 
in  humanity.  It  has  its  genesis  in  the  school  form  ;  has  place  in  the  shop  and 
counting-house,  and  in  every  department  of  social  life  ;  it  is  paramount  in  the 
army  and  navy,  and  it  would  be  adverse  to  sound  policy  to  extinguish  it  in  the 
rural  ranks. 

"  Unfortunately,  the  master  has  engaged  the  services  of  another  man,  so  that 
no  arrangement  can  now  be  made  to  get  the  October  man  to  forego  the  claim 
of  priority.  The  complaint  at  the  instance  of  the  master  must  be  dismissed. 
It  IS  not  so  easy  to  deal  with  that  at  the  instance  of  the  servant.  H.  B," 

Act. — Mackay. AU. — R.  Mitchell, 
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Sheriff  Dove  Wilson. 

PETITION— ALEX.  M'GILVRAY  AND  OTHERS.— ikfa^  13.  ♦ 

Education  Act,  1872 — Notice  of  Election. — In  this  case,  which  relates  to  the 
validity  of  the  election  of  the  School  Board  of  the  parish  of  MUlbrex,  Sheriff 
Wilson  has  now  pronounced  the  following  judgment : — 

'*  Aberdeen,  I3th  May  1873. — Having  considered  the  cause.  Finds  that  the 
Rev.  James  M*Gavin  Smith,  Mr.  William  Malcolm,  the  Rev.  David  Wilson, 
Mr.  Alexander  Forbes  Douglas,  and  Mr.  Thomas  Walker  Mitchell,  all  designed 
in  the  petition,  have  been  dulv  elected  members  of  the  School  Board  of  Mill- 
brex :  And  therefore  rei'uses  the  prayer  of  the  petition,  and  decerns. 

"J.  Dove  Wilson. 

"  Note. — The  election  of  the  School  board  for  the  pariah  of  Millbrex  is  ob- 
jected to  on  the  ground  that  the  returning  officer  failed  to  give  seven  clear  days' 
notice,  before  the  dav  of  election,  of  the  names,  designation,  and  places  of  abode 
of  the  several  candidates  nominated.  He  is  required  to  give  this  notice  by  sec- 
tion 7  of  the  rules  issued  by  the  Board  of  Education  for  the  conduct  of  elections 
in  non-buighal  parishes,  and  the  Scotch  Education  Act  (section  12)  gives  to 
those  rules  the  force  of  Statute. 

''  The  election  in  question  was  fixed  for  the  15th  of  ApriL  In  order  to  have 
given  seven  clear  days'  notice,  the  requisite  lists  should  have  been  affixed  before 
midnight  of  the  7th  of  AprU.  They  were  not  affixed  till  between  eight  and 
nine  m  the   morning  of  the  8th  of  ApiiL     The  question  is  whether  this 
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irregularity  invalidates  the  election.     By  the  Act  (section  14)  th£s  qnestion 
has  to  be  aetennined  summarily  by  the  Sheriff. 

"  There  is  an  absence  of  authority  on  the  question.  The  Statute  itself  does  not 
say  that  if  everything  which  it  prescribes  be  not  accurately  done  the  election  be 
null,  but  the  petitioners  contended  that  as  the  office  claimed  by  the  respon- 
dents was  entirely  the  creature  of  Statute,  they  could  not  claim  it  unless  they 
acquired  it  in  the  mode  which  the  Statute  prescribed.  It  is  thought,  however, 
that  this  argument  involves  too  severely  accurate  a  view  of  the  matter.  The 
whole  intention  of  the  Legislature  must  be  considered.  The  Act,  and  the 
regulations  under  it,  contain  provision  for  an  immense  number  of  matters  of 
detail  in  regard  to  the  elections,  all  following  each  other  in  a  regular  sequence, 
and  it  could  never  be  intended  that,  although  everything  was  right  say  on 
ninety-nine  points,  an  election  was  to  be  invaUd  because  it  was  wrong  on  the 
hundredth.  If  the  petitioners'  argument  was  right,  any  distinct  error,  however 
trivial,  would  set  aside  the  election.  If  this  view  cannot  be  maintained,  there 
must  be  some  standard  for  deciding  what  errors  will  invalidate  an  election, 
and  what  will  not,  and  the  only  standard  which  it  seems  possible  to  apply  is  to 
accertain  whether  the  error  is  such  that  it  could  have  had  an  effect,  in  any  way, 
upon  the  result  of  the  election. 

The  Education  Act  in  matters  of  this  kind  shotdd  be  interpreted  liberally, 
po  as  to  attain  the  result  which  the  Legislature  intended  without  unnecessary 
waste  of  time  or  money.  The  Act  is  to  be  interpreted  in  a  difl'erent  way  from 
penal  Acts,  or  from  tnose  Acts  which  were  referred  to  where  privileges  were 
given,  provided  they  were  exercised  within  certain  times.  For  instance,  if  a 
right  of  appeal  within  a  specified  number  of  days  is  given,  the  right  is  gone 
when  the  time  expires,  but  that  concerns  merely  a  personal  ri^t  to  the  appel- 
lant, who  has  himself  to  blame  if  he  does  not  exercise  it.  But,  if  the  same 
strictness  were  exercised  in  the  present  case,  the  consequences  would  fall  not 
on  the  person  who  made  the  mistake,  but  on  the  community. 

The  question,  then,  is  whether  the  error  could  have  affected  the  result  of  the 
election.  This  is  a  question  which  has  to  be  decided  with  reference  to  the 
particular  circumstances  of  the  case.  The  parish  was  a  small  one  ;  of  the  129 
electors  on  the  roll,  only  15  did  not  vote  ;  and  while  the  respondents  offered 
to  prove  that  the  want  of  notice  had  nothing  to  do  with  those  15  not  voting,  the 
petitioners  would  not  undertake  to  say  that  a  single  vote  had  been  lost  through 
the  mistake.  Besides,  the  error  was  in  itself  a  very  small  one.  Although 
seven  clear  days  did  not  elapse,  seven  clear  periods  of  twenty-four  hours  elapsed 
between  the  affixing  of  the  lists  and  the  opening  of  the  poll ;  and  it  seems 
inconceivable,  looking  at  all  these  circumstances,  that  the  want  of  the  few  hours' 
notice  on  the  morning  of  the  8th  could  have  done  any  harm. 

It  is  a  material  element  in  the  present  case,  that  the  cause  of  the  error  made 
by  the  returning  officer  was  explamed  in  such  a  way  as  to  show  that  it  was  not 
a  consequence  of  a  wilful  or  careless  disregard  of  the  statutory  provisions ;  the 
letuming  officer  having  been  misled  as  to  the  meaning  of  seven  clear  days  by 
a  published  commentary  on  the  Act.  Should  any  error  occur  through  wilful 
or  careless  disregard,  a  different  principle  would  apply,  because  the  mere  fact 
of  such  an  error  having  occurred  would  throw  such  suspicion  on  the  whole 
proceedings  of  the  returning  officer,  that — even  though  its  effect  may  have  been 
outwardly  imperceptible — ^tne  election  might  almost  necessarily  have  to  be  set 
aside.  J.  D.  W." 

Act,—0,  Prosser. AU.—F.  T.  Garden, 


Sheriffs  Thomson  and  Shith. 

JOHN  SHERAR  V.  GEORGE  WALKER  AND  OTHERS. — F(h.  26. 

Beparaiicm — Wrongous  Interdict. — This  is  an  action  raised  at  the  instance  of 
John  Sherar,  ironmonger,  Abeeideen,  against  George  Walker,  Bookselleri  Aber- 
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deen,  and  others,  as  the  trnstees  vested  in  the  fabric  of  the  Qeoige  Street  United 
Presbyttirian  Church,  Aberdeen.  The  action  arises  out  of  an  action  of  interdict 
which  in  July  1868,  the  present  defenders  had  raised  against  Mr.  Sherar  in  the 
Sheriflf  Court  of  Aberdeen.  The  circumstances  of  that  case  are  disclosed  in  the 
interlocutor  following.  Both  Sheriff-substitute  (Thomson)  and  Sheriff  (Jame- 
son) granted  the  interdict,  but  it  was  recalled  by  the  Court  of  Session  {lyalker 
Y.  Sherar,  Feb.  4,  1870 ;  8  Macph.  494).  Mr.  Sherar  now  raises  the  present 
action  claiming  damages  from  the  defenders,  on  the  allegation  that  the  interdict 
was  wrongful.  The  Sheriff-substitute  (Thomson)  pronounced  an  interlpcutor 
dismissing  the  action  with  expenses.  On  appeal  the  Sheriff  (Smith)  ordered  a 
proof  to  be  taken  before  himself,  on  considering  which  he  pronounced  the  fol- 
lowing interlocutor : — 

**  Edinburgh,  26th  February  1873. — The  Sheriff  having  taken  the  proof,  and 
thereafter  he^  parties'  procurators,  finds  that,  on  20th  July  1868,  the  defenders 
applied  for  and  obtained  an  interdict  from  the  Sheriff  of  Aberdeen  against  the 
pursuer  building  on  the  wall  of  the  defenders'  church  beyond  a  certain  specified 
depth,  and  said  interdict  was  afterward  recalled  by  the  Supreme  Court :  But 
that  the  pursuer  has  failed  to  establish  that  said  interdict  was  asked  and  obtained 
in  such  circumstances  as  to  render  the  defenders  liable  in  damages  :  Therefore 
assoilzies  them  from  the  conclusions  of  the  summons  :  Finds  the  pursuer  liable 
in  expenses,  and  decerns.  J.  Outhrib  Smith. 

"  Note. — The  case  of  which  this  action  is  the  sequel  was  decided  by  the  Court 
of  Session  on  4th  Febmary  1870.     (Reported  8  Macph.  494). 

*'  The  parties  are  conterminous  feuars,  holding  under  the  same  superior,  each 
being  entitled  to  take  band  in  his  neighbour's  wall,  *  on  paying  an  equivalent 
for  the  privilege,  accoi-ding  to  the  valuation  of  tradesmen  mutually  chosen.' 
The  church  was  Duilt  about  the  year  1820,  entirely  within  its  own  ground,  and 
in  1826,  Mr.  Sherar's  predecessor  erected  a  one-storey  building  on  the  neigh- 
bouring feu,  and,  availing  himself  of  the  privilege  contained  in  his  title, 
purchased  from  the  church  trustees,  for  the  sum  of  £17,  the  right  to  insert  his 
Untels  in  the  church  wall  to  the  extent  of  4J  inches. 

**  In  1868,  Mr.  Sherar,  having  acquired  the  property,  proceeded  to  convert  it 
into  a  tenement  of  three  storeys.  Band  was  taken  for  the  secondhand  part  of 
the  third  storey,  and  to  this  no  objection  was  offered.  But  when  tne  workmen 
came  to  the  ridge  of  the  church  roof,  it  was  deemed  necessary  to  use  the  church 
wall  as  if  it  had  been  a  mutual  gable,  by  building  on  the  top  of  it  to  the  depth 
of  nine  inches.  The  defenders  disputed  the  pursuer's  right  to  do  this,  main- 
taining that,  although  he  might  be  entitled,  in  virtue  of  his  payment  in  1826, 
to  use  the  wall  to  tne  depth  of  4^  inches,  to  give  him  nine  inches  would  be 
giving  him  4^  inches  of  their  feu,  without  his  having  paid  anything  for  it.  On 
the  other  hand,  the  pursuer  contended  that,  by  the  local  usage,  the  party  who 
pays  for  4|  inches  of  a  wall  acquires  the  right,  not  only  to  band  in  it  to  that 
depth,  but  to  build  on  it  to  double  the  depth.  The  ultimate  judgment  of  the 
Court  was  that,  although  the  case  differed  from  other  cases  to  which  the  usage 
was  applicable,  in  respect  that  the  wall  in  dispute  stood  entirely  on  church 
ground,  that  circumstance  was  insufficient  to  deprive  the  neighbouring  feuar  of 
the  privilege  contained  in  the  titles  to  use  the  adiacent  wall  in  the  manner 
proposed  by  Mr.  Sherar.  The  interdict  which  had  been  granted  by  the  Sheriff 
was  therefore  recalled. 

"  The  pursuer  now  maintains  that  the  recall  of  the  interdict  beinc  conclusive 
of  the  fact  of  its  having  been  wrongfully  obtained,  he  is  entitled  to  damages  for 
the  interruption  to  his  building  operations.  The  question  raised  is  so  entirely 
one  of  circumstances  that  the  Sneriff  felt  himself  unable  to  decide  without 
sending  the  case  to  trial ;  but  now  that  the  proof  has  been  taken,  he  has  come 
to  be  very  clearly  of  opinion  that  the  Sherif^sulistitute  was  right  in  dismissing 
the  action. 

**  The  damages  sought  appear  to  be  composed  ot  t^  u&elements.  If  no  interdict 
had  issued,  the  premises  would  have  been  ready  lor  occupation  by  Martinmas, 
1868,  but,  the  interdict  being  kept  up  to  February  1870,  the  pursuer  has  lost 
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—  (1)  Eighteen  months'  rent ;  (2)  £b  10s.  paid  to  the  ttadesmen  over  the  con- 
tract price,  in  consequence  of  the  work  being  interrupted  ;  (3)  The  cost  of 
measures  taken  for  the  protection  of  the  unfinished  part  of  the  building  during 
the  subsistence  of  the  interdict,  amounting  to  between  £3  and  £4  ;  (4)  Damage 
caused  to  the  premises  by  the  inflow  of  water  through  the  insuffidencj  of  those 
measures,  estimated  at  £b.  It  is  not  clear  that  the  latter  part  of  the  claim 
would  be  recovemble  in  any  court :  no  man  can  charge  another  with  the  con- 
sequence of  his  own  negligence,  and  it  is  the  pursuei'^s  own  fault  if  he  allowed 
the  water  to  get  in« 

"  TCe  pursuer  is  right  in  saying  that  to  entitle  a  party  to  damages  for  being 
interdicted,  on  grounds  which  are  ultimately  found  to  be  erroneous  in  law,  it  is 
not  necessary  to  prove  that  the  process  was  resorted  to  for  a  malicious  purpose, 
or  with  the  recklessness  imjplied  in  the  want  of  probable  cause.  But  it  is  no 
less  true  that  it  is  not  sufficient  to  prove  simply  that  an  interdict  was  got,  and 
afterwards  recalled.  The  process  has  a  twofold  object — the  detennination  of 
the  matter  of  right ;  the  regulation  of  the  possession  till  that  determination  is 
obtained.  In  honestly  submitting  his  case  to  a  court  of  law,  a  party  is  only 
using  the  privilege  belonging  to  every  citizen  ;  and  as  it  may  be  often  for  the 
interest  of  the  respondent  himself  that  operations  should  be  suspended  till  his 
right  to  proceed  with  them  is  fixed  and  ascertained,  it  would  be  attended  with 
much  public  inconvenience  if  no  suit  of  that  kind  could  be  instituted  save  on 
the  condition  of  damages  being  the  necessary  penalty  of  failure. 

"  It  is  true  that  when  the  ^rty  is  deprived  of  his  possession  wrongfully,  the 
mere  fact  that  the  interdict  is  ultimately  recalled  may  of  itself  entitle  him  to 
l)e  indemnified  for  the  loss  which  he  has  sustained.  Such  was  the  case  of  Walker 
V,  Hunter  (3  Macph.  170).  The  interdict  which  was  there  obtained  at  the 
landlonl's  instance  against  the  tenant's  cropping  for  grass  of  the  farm  during 
the  la^t  year  of  the  lease,  really  amounted  to  ejecting  him  from  that  part  of  the 
farm  before  the  year  of  removal  had  elapsed.  It  is  plain  that  a  party  who 
re^torts  to  that  extreme  step  must  do  so  at  his  peril,  even  although  ne  acts  in 
giKHl  faith,  and  the  only  error  is  an  error  in  law.  But  this  case  is  quite  con- 
sistent with  the  case  of  Mudie  v.  Milne  (6  Shaw,  967),  in  which  it  was  found 
that  a  party  is  not  liable  in  damages  for  the  delay  caused  in  building  operations, 
when  the  n^rht  to  build  was  being  contested  in  a  court  of  law.  In  such  a  case, 
it  is  the  nn^ortune  of  both  parties  that  the  right  is  open  to  <]^uestion.  But 
neither  party  is  depriveil  of  anything.  The  only  efiect  of  the  mterdict  is  to 
maintain  the  status  quo  during  the  discussion  of  the  question,  rather  than  that 
a  mischief  should  be  done,  which,  if  not  irreparable,  cduld  only  be  repaired  at 
very  considerable  expense. 

^  It  appears  from  the  proof  that,  while  the  defenders  acted  with  the  greatest 
possible  consideration  for  the  pursuer,  there  was  rather,  on  his  part,  an  apparent 
want  of  consideration  for  them.  The  thing  they  complained  of  was  that, 
crossing  his  proper  boundary,  he  was  taking  advantage  of  4^  inches  of  the  ground 
embraced  in  their  feu«  Seeing  that  he  was  altering  the  state  of  matters  which 
had  subsisted  for  over  forty  yeai^  the  least  he  could  have  done  was  to  have 
communicated  his  plans  to  the  church  trustees.  But  the  first  intimation  which 
they  received  on  the  subject  was  by  the  removal  of  the  stones,  and  the  pursuer's 
beginning  to  build,  not  to  the  depth  of  4i,  or  even  9  inches,  but  to  the  extent 
of  over  12  inches,  being  about  one-half  of  the  outer  wall.  In  point  of  fact,  the 
pursuer  was  not  proceeding  on  the  transaction  of  1826  at  all,  for  he  was  first 
told  of  it  by  the  church  managers,  who  waited  on  him  with  the  view  of  inducing 
him  to  *  sist  procedure,'  till  some  inquiry  was  made  as  to  whether  or  not  he 
was  not  exceeding  hia  legal  right  It  seems  to  the  Sheriff  that,  in  the  circum- 
stances, this  was  an  extremely  reasonable  proposal  The  pursuer  however  would 
not  stop  his  operations,  and,  if  the  case  was  to  be  tried  at  all,  there  was  no  help 
for  it  but  present  the  application  for  interdict.  It  has  now  been  ascertained 
that  the  pursuer  was  rignt,  and  the  defenders  wrong.  But,  considering  that  no 
precisely  parallel  case  was  known  in  the  city  of  Aberdeen,  no  one  can  say  that 
the  question  was  tree  iiom  doubt  or  difficulty.    Iiuiecdy  that  the  question  was 
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a  fair  subject  of  litigation,  is  sufficiently  pTored  by  the  fact  that,  not  only  did 
the  pursuer  fail  to  satisfy  the  Court  of  first  instance  of  the  existence  of  his  right, 
but  ne  himself  failed  to  perceive  the  true  grounds  on  which  it  rested,  until  the 
case  went  to  the  Court  of  Session,  namely,  that  the  question  did  not  depend  on 
local  usage  at  all,  but  on  the  terms  of  the  titles  of  the  pftrtiea." 
Act — J(vmes  Bryce, All. — OswaM  Prosper.  % 


SHERIFF  COURT  OF  PEEBLESSHIRE. 
Sheriff  Orphoot. 

HOPS  17.  MACKINTOSH. 

Education  Act  1872 — Election, — The  interlocutor  and  note  of  the  S.-S.  fully 
show  the  facts  of  the  case. 

"  Peebles,  30^  May  1873. — The  S.-S.  having  heard  parties'  procurators,  and 
considered  the  whole  cause,  finds  in  pcint  of  fact  that  at  the  election  of  the 
School  Board  for  the  parish  of  Newlands,  which  took  place  on  3rd  May  cur- 
rent, the  returning  officer  declared  that  there  had  been  given  for — 

"  1.  John  Alexander,  farmer,  Easter  Dean's  Houses,  64  votes  ;  2.  Robert 
Rutherford,  minister  of  the  U.  P.  Church,  Mountain  Cross,  53  ;  3.  The  Very 
Rev.  John  Maunsell-Massey  Beresford,  Dean  of  Kilmore,  Macbiehill,  52 ;  4. 
William  Kelly,  minister  of  Newlands,  49  ;  6.  James  Mackintosh,  of  Lainancha, 
48 ;  6.  Geoi^e  Hope,  Bordlands,  44 ;  and  further  declared  the  said  John 
Alexander,  Robert  Rutherford,  John  M.-M.  Beresford,  William  Kelly,  and 
James  Mackintosh  to  have  been  elected  members  of  the  said  School  Board  : 
Finds  further  that  the  ballot-paper  No.  1  of  process  is  the  ballot-paper  referred 
to  in  the  petition  :  Finds  that  upon  the  said  ballot-paper  there  are  marked  one 
vote  for  the  said  John  MaunseU-Massey  Beresford  and  four  votes  for  the  said 
George  Hope  ;  Finds  that  the  returning  officer  rejected  the  said  ballot-paper  at 
the  said  election,  and  did  not  add  the  votes  marked  thereon  to  the  number 
of  votes  given  for  the  said  John  MaunseU-Massey  Beresford  and  George  Hope 
respectively:  Finds  in  point  of  law  that  the  said  b&Uot-paper  ought  not  to 
have  been  rejected,  and  that  the  said  one  vote  and  four  votes  marked  thereon 
ought  to  have  been  added  to  the  votes  given  for  the  said  John  Maunsell-Massey 
Beresford  and  George  Hope  respectively  :  Finds  that  the  number  of  votes  given 
at  the  said  election  for  the  said  James  Mackintosh  and  George  Hope  were  equal, 
and  that  it  was  the  duty  of  the  returning  officer  to  determme,  as  between  two 
candidates  having  an  equality  of  votes,  which  of  these  two  candidates  was  to  be 
deemed  duly  elected :  Finds  that  the  returning  officer  did  not  perform  that 
statutory,  duty  ;  and  iipon  these  findings  in  point  of  fact  and  law,  declares  the 
election,  on  3rd  May  current,  of  James  Mackintosh,  of  Lamancha,  as  a 
member  of  the  School  Board  for  the  parish  of  Newlands  to  be  invalid,  and 
therefore  finds  that  the  full  number  of  members  required  to  form  the  said 
School  Board  have  not  been  validly  elected  ;  Appoints  this  interlocutor  to  be 
intimated  by  the  Clerk  of  Court  to  the  said  School  Board  and  to  the  remaining 
members  thereof :  Finds  no  expenses  due  to  either  party,  and  decerns. 

T.  H.  Orphoot. 

^Note: — The  first  defence  to  the  present  application,  viz.,  that  the  petition  is 
incompetent,  has  been  repelled  by  the  S.-S.  without  mucn  difficulty.  In  its 
amenoed  form,  the  petition  prays  the  Sheriff  'summarily  to  determine  the 
question  or  matter  in  dispute.'  These  words  are  almost  identical  with  the  terms 
of  the  14th  section  of  tne  Educational  Act  The  petitioners  therefore  appear 
to  ask  the  Sheriff  to  do  that  which  the  Statute  m  almost  the  same  words 
declares  to  be  his  duty. 

^*'  But  the  defences  on  the  merits  raise,  in  the  opinion  of  the  S.-S.,  questions  of 
very  considerable  difficulty.    These  defences  are  founded  on 

''  1.  That  the  ballot-paper  is  not  marked  in  terms  of  the  rules  for  conducting 
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elections  of  School  Boards  in  parishes  not  boighaL  2.  That  it  is  Toid  from 
uncertainty. 

'*  1.  Opposite  the  names  of  two  of  the  candidates  whose  names  are  on  the 
ballot-paper  produced,  there  stand  marks  of  the  following  kind : — 
Beresfoxxl. 

The  Very  Reverend  John  M.-Ma8sey  Beresford,  Dean  of  Kilmore, 
Macbiehill,  Noblehouse,  .  .  .  .  .       j[ 

Hope, 

George  Hope,  Esq.,  Proprietor,  Bordlands,  Noblehouse,    .  .       ^ 

It  was  strenously  contended  that,  in  respect  the  rules  and  directions  for  the  first 
election  of  School  Boards  in  parishes  not  burghal  issued  by  the  Board  of  Educa- 
tion, Schedule  A,  section  5,  enact,  ivith  the  force  of  Statute,  that  the  voter  shall 
*■  either  in  figures  or  crosses  secretly  insert  opposite  the  name  of  the  candidate? 
for  whom  he  votes  the  number  of  votes  given  to  each,'  the  use  of  both  figures 
and  crosses  inferred  a  nullity.  The  S.-S.  has,  however,  though  not  wiUiout 
difficulty,  come  to  be  of  opinion  that  this  is  not  a  sound  view. 

''  In  considering  a  question  of  this  kind,  it  appears  to  the  S.-S.  that  even' 
effort  must  be  made  to  sustain  the  votes  given,  if  that  be  at  all  possible.    The 
Education  Act  conferred  the  right  of  voting  for  members  of  School  Boards  upon 
a  body  of  electors,  which  includes  a  great  number  of  persons  who  are  necessaiilT 
unacquainted  with  business,  and  if  this  right  is  not  to  be  rendered  illu9on% 
that  Act  and  the  relative  rules  must  be  liberally  interpreted  in  the  matter  of 
voting.     In  such  a  case,  therefore,  it  more  especially  holds  that  where  no 
nullity  is  enacted  none  ought  to  be  presumed.    Now  the  use  of  either  figures 
or  crosses  is  not  required  under  the  sanction  of  nullity.    There  are  two  ways 
fixed  by  the  rules  in  question  in  which  a  ballot-paper  may  be  rendered  invalid, 
but  the  use  of  both  figures  and  crosses  is  neither  of  these  two  ways.    It  was 
not  argued  to  the  S.-S.  that  any  of  the  marks  used  could  fairly  be  regarded  as 
leading  to  the  identification  of  the  voter,  and  there  do  not  seem  to  be  satis- 
factory grounds  for  maintaining  such  a  contention.     To  test  the  force  of  this 
alleged  invalidity,  suppose  the  voter  being  entitled  to  give  five  votes,  had 
placed  opposite  the  name  of  one  candidate  three  crosses  and  opposite  the  name 
of  another  candidate  the  figure  2,  or  had  even  placed  these  crosses  and  that 
figure  opposite  the  name  of  one  candidate,  it  is  thought  that  it  would  be  an 
unduly  strict  construction  of  the  Rules  which  would  lead  to  the  rejection  of 
such  a  ballot-paper.     If  this  be  true,  it  follows  that  the  use  of  both  figures  and 
crosses  does  not  mr  se  render  the  ballot-paper  invalid ;  and  such  is  the  result 
at  which  the  S,-S.  has  arrived. 

"  The  remaining  defence  on  the  merits  is  that  the  ballot-paper  is  void  from 
uncertainty.  This  raises  a  question  upon  whi(jji  great  diversity  of  oj>inion  may 
exist.  But  keeping  in  view  the  duty  of  sustaining  the  votes  if  possible,  to  the 
S.-S.  it  appears  that  the  way  to  solve  that  question  is  to  consider  whether,  on 
looking  at  the  paper,  he  feels  any  reasonable  doubt  as  to  what  the  voter  meant 
The  S.-S.  cannot  say  that  he  feels  any  such  doubt  The  voter  was  entitled  to  give 
five  votes,  and  he  exactly  exhausts  that  number  by  using  figures,  which  to  the 
S.-S.  read  to  be  1  and  4.  The  crosses  he  regards  as  added  merely  to  distinguish 
with  greater  clearness  the  candidates  for  whom  the  voter  intends  to  vote.  The 
result  is  that  in  the  opinion  of  the  S.-S.  the  votes  on  the  ballot-paper  fall  to  l>e 
added  to  those  given  for  Dean  Beresford  and  Mr,  Hope  respectively.  So  far  as 
Dean  Beresford  is  concerned,  his  position  is  unafifected  by  the  present  case,  but 
as  regards  Mr.  Hope  the  effect  of  this  is  to  give  to  him  and  to  Mr.  Mackintosh 
an  equality  of  votes.  Had  this  result  been  arrived  at  by  the  returning  officer, 
it  would  than  have  been  his  duty  to  determine  which  of  these  two  candidates 
had  been  duly  elected.  He  did  not  so  determine,  however,  but  declared  that 
Mr.  Mackintosh  had  48,  and  Mr.  Hope  44  votes,  and  of  these  two  gentlemen 
he  declared  Mr.  Mackintosh  to  be  elected.  In  so  declarinfi^,  the  returning 
officer  cannot  have  determined  between  them  as  if  they  had  oeen  equal  He 
proceeded  upon  an  apparent,  but  in  the  opinion  of  the  S.-S.,  not  a  real  majoritr 
in  favour  of  Mr.  Mackintoah.    In  these  circumstances  the  returning  officer  did 
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not  discharge  the  statutoiy  duty  imposed  upon  him,  and  determine  which 
candidate  is  to  be  deemed  auly  elected. 

**  On  these  grounds  the  S.-S,  feels  himself  compelled,  though  with  hesitation, 
to  hold  the  election  of  Mr.  Mackintosh  to  be  invalid. 

^  The  effect  of  finding  Mr.  Mackintosh's  election  to  be  invalid,  is  to  raise  one 
of  the  most  difficult  questions  in  the  present  case,  viz. :  What  is  the  course 
now  to  be  adopted  I  The  S.-S.  was  moved  by  the  petitioners'  procurator  either 
(1)  to  determine  who  have  been  elected  members  of  the  School  Board;  or  (2) 
to  remit  to  the  returning  officer  to  do  so ;  or  (3)  to  remit  to  the  School  Board 
to  do  so;  and  as  it  was  stated  to  be  immaterial  to  the  petitioners  which  course 
the  S.-S.  followed,  he  did  not  receive  any  argument  on  these  several  motions. 
He  has  accordingly  been  obliged,  without  having  had  the  benefit  of  an  argu-* 
ment,  to  adopt  that  course  which  appears  to  him  to  be  most  in  accordance  with 
the  spirit  and  intention  of  the  Education  Act.    After  carefully  considering  this 

goint,  he  is  clearly  of  opinion  that  the  Education  Act  does  not  confer  upon  the 
heriff  the  power  to  determine  between  two  candidates  having  an  equality  of 
votes  which  of  them  is  to  be  deemed  duly  elected.  Farther,  the  S.-S.  is  dis- 
posed to  think,  though  this  is  more  doubtful,  that  the  returning  officer  is 
functus  officio.  It  would  rather  appear  that  his  power  to  determine  in  cases  of 
eauality  is  limited  to  the  case  of  equality  arising  at  the  counting  of  the  votes. 
Toe  analogy  of  the  Ballot  Act,  which  seems  to  contemplate  that  course,  favours 
this  view.  Besides,  he  has  declared  the  result  of  the  election,  and  there  is  no 
machinery  for  his  doing  so  again.  In  these  circumstances  the  S.-S.  has  arrived 
at  the  conclusion  that  the  15th  section  of  the  Education  Act  applies  to  the  present 
position  of  the  School  Board.  Uis  interlocutor  is  framed  accordingly,  and  he 
IS  of  opinion  that  a  remit  to  the  School  Board  is  not  necessary,  as  the  section 
in  question  itself  imposes  on  the  School  Board  the  duty  of  filling  up  a  vacancy 
when  the  election  of^a  member  has  been  declared  to  be  invalid.  It  appears  to 
the  S.-S.  that  it  is  sufficient  to  order  the  interlocutor  to  be  intimated  to  the 
School  Board,  a  quorum  of  which  is  in  existence. 

''  The  case  in  the  opinion  of  the  S.-S.  is  one  in  which  each  party  should  pay 
their  own  expenses.  T.  H.  O." 

COMMISSARY  COURT  OF  PAISLEY. 

Sheriff  Cowan. 

BHITH,  PETITIONER— Feftruary  7. 

Confirrnatum  and  Probate  Act  (1858) — English  Estate — Domicile. — ^The  facts 
of  the  case  are  fully  disclosed  in  the  following  interlocutor  and  note  ; — 

"  Paisley,  *!th  February  1873. — Having  heard  the  petr's.  pror.  and  considered 
the  evidence  adduced,  Finds  it  proved  tnat  the  late  Archibald  Smith  died  domi- 
ciled in  Scotland,  and  decerns.  Hugh  Cowan. 

**Note. — ^The  Commissary-depute  is  of  opinion  that  the  following  facts  are  in- 
structed by  the  proof.  That  Mr.  Smith  was  bom  in  Scotland,  and  educated 
there,  having  studied  at  Glasgow  University.  That  he  subsequently  studied  at 
Cambridge,  and  was  called  about  25  years  ago  to  the  English  bar.  That  prior 
to  that  date  he  lived  with  his  father  at  Jordanhill,  or  at  the  Baths,  Helens- 
burgh. That  he  went  to  England  solely  for  the  purpose  of  practising  as  a  bar- 
rister, and  that  while  he  lived  there  for  that  purpose  with  his  family,  he  all 
alon^  cherished  the  intention  of  returning  to  live  and  die  in  Scotland,  although 
this  intention  was  dependent  upon  two  circumstances — his  succeeding  to  the 
estate  of  Jordanhill,  and  his  bemg  able  so  to  reduce  the  debt  as  to  enable  him 
to  live  there  in  comfort  That  while  he  lived  in  England  it  was  his  practice  to 
make  an  annual  visit  to  Scotland  for  a  month  or  six  weeks,  either  with  or  with- 
out his  family,  and  that  he  was  gradually  reducing  the  debt  on  the  estate,  and 
did  take  a  great  interest  in  the  management  of  the  estate,  particularly  in  the 
shipbuilding  yard  and  minezak.    In  1867  Mr.  Smith  sacceeaed  to  tibe  estate  of 
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Jordanhill,  and  about  two  yeais  ago  he  fell  into  bad  health  and  discontinued 
practising  at  the  English  bar.  Since  1867  Jordanhill  has  been  let  furnished 
on  a  lease  expiring  next  May,  but  within  a  few  months  he  had  instructed  his 
factor  to  let  the  house  only  for  one  year  longer. 

'^  In  these  circumstances  the  law  is  clear  as  to  the  domicile  of  the  deceased. 
The  domicile  of  origin  which  he  had  in  Scotland  was  not  abandoned  by  him, 
and  when  he  went  to  England,  although  he  lived  there  in  the  active  practice  of 
a  profession  for  twenty-five  years,  it  was  always  anvmo  revertendi  to  Scotland. 
The  words  of  Sir  Jolm  Nicholl  in  Stanley  v.  Bemers  (3  Hagg,  Eccles.  R.  374) 
are  important  on  this  point  To  make  a  change  of  domicile  *  there  must  be  a 
fixed  and  permanent  cnange  of  residence,  abandoning  finally  and  for  ever  the 
domicile  of  origin,  yet  liable  still  to  a  subsequent  change  of  intention.'  And 
Lord  Chelmsford,  in  Moorhouse  v.  Lord,  stated,  in  words  confirmed  by  his  Lord- 
ship in  Pitt  V.  Pitt,  1864,  that  '  the  present  intention  of  making  a  place  a 
person's  permanent  home  can  exist  only  where  he  has  no  other  idea  than  to 
continue  there  without  looking  forward  to  any  event,  certain  or  uncertain, 
which  might  induce  him  to  change  his  residence.  If  he  has  in  his  contempla- 
tion some  event,  upon  the  happening  of  which  his  residence  will  cease,  it  is  not 
correct  to  call  this  even  a  present  intention  of  making  it  a  permanent  home  ;  it 
.is  rather  a  present  intention  of  making  it  a  temporary  home,  though  for  a  period 
indefinite  and  contingent  And  even  if  such  residence  should  continue  for 
years,  the  same  intention  to  terminate  it  being  continually  present  to  the  mind, 
there  is  no  moment  of  time  at  which  it  can  be  predicated  that  there  has  been  the 
deliberate  choice  of  a  permanent  home.' 

"  Again  in  Bell  v.  Kennedy,  14th  May  1868,  where  the  question  related  to  the 
abandomneut  of  the  domicile  of  origin,  which  was  Jamaica,  the  Lord  Chancellor 
put  the  question  thus,  *  whether  the  appellant  before  the  day  of  the  death  of 
his  wife,  had  determined  to  make,  and  nad  made  Scotland  his  home,  with  the 
intention  of  establishing  himself  and  family  there,  and  ending  his  days  in  that 
country.'  On  these  ^unds  the  Commissary-depute  holds  that  the  deceased 
has  all  along  retained  the  domicile  of  origin,  and  was  at  the  date  of  his  death  a 
domiciled  Scotchman.  H.  C." 
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ON  EXPENSES  OF  LITIGATION— I. 

GENERAL  PRINCIPLES. 

» 

Expenses  were  from  the  earliest  times  awarded  against  the  party 
who,  without  probable  cause,  became  a  litigant  in  Scottish  Courts.^ 
By  Statute  he  had  moreover  to  pay  a  fine  to  the  Court.  Thus, 
by  the  Act  1471,  c.  49,  it  was  ordained  that  "  the  partie  that  beis 
founden  in  the  wrang,  and  the  sentence  is  given  against,  sail 
pay  one  unlaw  of  fortie  shillings  to  the  Lordes  to  be  disponed  be 
the  Chancellar,  and  the  expensis  of  the  partie  that  winnis  the 
cause  be  the  modification  of  the  Lordes/'  The  object  which  the 
Legislature  had  in  view,  as  is  apparent  by  more  than  one  old  Act, 
was  to  restrain  the  "  wilful,  obstinat,  and  malitious  pleyers  "  (see 
Acts  1557,  c.  64 ;  1587,  c.  43 ;  1592,  c.  144 

The  question  of  expenses  was  thus  always  a  matter  for  the  judge 
to  decide,  who  at  first,  even  more  than  at  present,  was  called  upon 
to  exercise  his  discretion.  For  mere  success  did  not  entitle  a  party 
to  claim  expenses  from  his  opponent.  In  Balfour's  Practicks,  it  is 
laid  down  that  "  gif  the  partie  had  probabiU  cause  to  persen  or 
defend,  albeit  he  tynis  his  pley  he  sould  be  assoilzeit  fra  the  expensis 
of  the  pley  "  {Balfour's  Practicks,  p.  404).  In  such  a  case  the  prin- 
ciple of  compensation  was  given  effect  to,  and  no  expenses  found 
due.  Bankton  (iv.  44.  6)  says,  "  it  may  often  happen  that  one  loses 
a  suit,  for  which  he  had  most  probable  grounds  to  prevail  in,  in 
which  case  the  expenses  on  both  sides  must  compensate  each  other ; 
since  it  is  not  reasonable  that  one,  who  has  a  probable  ground  of 
action  of  defence,  should  be  further  subjected  than  to  the  loss  of 
the  cause."  The  same  view  is  recognised  in  the  Eoman  law,  for 
**  si  judex  inveniet  eum  non  calumniatorem  sed  de  re  dubia  litigan- 
tem  ille  impensarum  condemnationem  evitabit*'  {Cod,  7,  51,  L  5,  de 
fuTid.  et.  lit,  eocp.), 

^  At  common  law  in  England  costs  could  not  be  claimed  by  plaintiff.  The  unsuc- 
cessful party  was  fined,  and  fine  p«id  into  Court.  The  Statute  of  Gloucester,  6 
Edward  I.,  ch.  1,  first  gave  costs  (see  Tidd  on  Costs,  p.  2). 
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From  the  language  of  our  institutional  "writers  and  the  terms  of 
the  numerous  Statutes,  it  seems  strange,  that  until  comparatively 
recent  years  it  was  an  undecided  point,  whether  expenses  could  be 
obtained  by  the  pursuer  when  not  concluded  for  in  his  summons. 
The  opinions  of  Sir  George  Mackenzie  {Mackenzie's  Works,  ed, 
1772,  ii.  499)  and  of  Bankton  (iv.  36,  6)  are  quite  distinct,  the  latter 
observing  that  the  Court  may  adjudge  cost  of  suit,  though  not 
libelled,  being  a  consequence  of  the  actum.  It  would  indeed  rather 
appear  that  the  older  practice  was  not  to  conclude  for  expenses 
(but  see  Statutes,  Kob.  I.  c.  13,  14;  Quon.  Att.  c.  54-80;  Stat. 
1692,  c.  142),  although  for  long  this  has  been  abandoned ;  and  a 
claim  for  expenses  inserted  in  the  summons. 

By  the  case  of  Heggie  and  Co,  v.  Stark  and  Selkrig,  March  1, 
1826,  4  S.  510,  this  matter  was  set  at  rest,  it  being  decided  that 
expenses,  though  not  concluded  for,  might  be  given  by  the  Court. 
The  Judges  in  that  case  recognised  the  broad  distinction  between 
a  conclusion  on  the  merits  and  one  for  expenses ;  the  claim  for 
which  is  in  fact  not  in  existence  at  the  date  of  the  summons,  but 
only  arises  upon  the  unsuccessful  opposition  of  the  defender. 

It  is  curious  that  upon  the  same  day  the  Court  were  called  upon 
to  decide,  that  if  a  pursuer  conclude  for  expenses,  he  is  not  limited 
to  the  sum  concluded  for  in  name  of  expenses,  but  may  obtain 
whatever  is  just  and  reasonable  under  the  circumstances  (Gordon  v. 
Hi/slop  and  Co.,  1st  March  1826,  4  Shaw,  512).  This  decision  follows 
from  that  of  Heggie,  and  still  further  serves  to  distinguish  between 
conclusions  on  the  merits  and  those  relating  to  expenses.^ 

From  the  terms  of  some  of  the  older  Acts,  it  has  been  thoughtthat 
at  first  the  pursuer  alone  could  obtain  expenses  from  his  opponent. 
The  provisions  of  the  Act  1592,  c.  144,  are  expressly  extended  to 
the  case  of  "  defenders  obteinand  absolvitour  as  to  parties  persewares, 
obteinand  decreete  cohdemnatour;"  and  this  Statute  has  been  looked 
upon  as  the  foundation  of  the  power  to  award  expenses  to  a  defender. 
There  is  no  reason,  however,  to  suppose  that,  previous  to  that  date, 
expenses  never  were  awaixied  against  a  pursuer.  Looking  to  the 
great  desire  all  along  manifested  to  curb  by  means  of  penalties  un- 
reasonable litigants,  this  is  not  likely  to  have  been  the  case.  Balfour 
in  his  Practicks  quotes  an  old  decision  in  1496,  prior  to  the  establish- 
ment of  the  Court  of  Session,  which  clearly  shows  that  at  that  period 
it  was  within  the  discretion  of  the  Judge  to  award  expenses  to  either 
party  {Lord  JSrskiTU  v.  Burgh  of  Aberdeen,  Balfour,  404). 

The  want  of  probable  cause  has  been  referred  to  as  a  ground  for 
awarding  expenses  against  a  party.  The  recognition  of  such  a 
ground  forms  the  principal  distinction  between  the  ancient  and  the 
modem  practice,  and  deserves  to  be  noticed  more  particularly. 
The  doctrine  of  the  Eoman  law  for  long  had  force  with  us.     Even 

^  A  conclusion  for  expenses,  however,  ought  always  to  be  inserted  in  the  summons 
(see  Shcmd's  Practice,  I  226). 
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in  the  case  of  Reggie,  it  was  observed  Yrom  the  bench  that  "  it  ia 
parsjudicis  to  award  expenses,  when  the  pleas  or  conduct  of  the 
party  require  it,  as  a  sort  of  punishment  to  prevent  vexatious  and 
calumnious  processes  "  (per  Lord  Kobertson). 

But  even  before  the  date  of  this  case  a  change  was  being- 
gradually  wrought  In  determining  the  question  of  expenses,  the 
Court  began  to  give  more  effect  to  the  result  of  the  action,  and 
award  them  as  a  consequence  of  success,  not  in  pcenam  of  rash 
litigation.  In  the  case  of  Kirkpatrick  v.  Irvine  and  Douglas  (Jan. 
18,  1848,  10  D.  367),  decided  so  lately  as  1848,  we  find  the  old 
and  the  new  view  upon  this  subject  brought  into  conflict.  Lord 
Jeffrey  observed,  in  deciding  Kirkpatrick's  case,  "  no  doubt  it  was 
an  old  brocard,  incorporated  at  an  early  period  into  our  practice, 
that  the  costs  of  the  successful  party  should  be  laid  on  the  loser 
as  a  penalty  for  his  rash  litigation.  That,  however,  is  no  longer 
the  principle  on  which  expenses  are  given.  It  gradually  declined ; 
and,  under  the  presidency  of  Sir  Islay  Campbell,  as  I  myself  can 
weU  remember,  it  went  down  altogether.  It  was  then  held  that  if 
any  person  is  put  to  expense  in  vindicating  his  rights,  he  is  entitled 
to  recover  it  from  the  person  by  whom  it  was  created,  unless  there 
was  something  in  his  own  conduct  that  gave  him  the  character  of 
an  improper  litigant  in  insisting  on  things  which  his  title  did  not 
warrant."  In  the  case  of  (Jrawford  and  Petrie  v.  Beattie  (25  Jan. 
1862,  24  D.  357)  it  was  attempted  to  deprive  the  successful  party 
of  his  claim  to  expenses  on  the  ground  that  the  judgment  had 
overturned  a  previous  judgment  in  favour  of  his  opponent's  con- 
tentioa  The  Court,  however,  in  the  circumstances,  would  not 
listen  to  this.  It  remains,  however,  doubtful  whether  when  either 
a  series  of  decisions,  or  even  one  if  unanimous,  have  been  over- 
turned, the  successful  party  would  get  his  expenses.  This  is  the 
most  excellent  case  for  not  awarding  them  which  can  be  con- 
ceived, unless  the  principle  of  success  is  to  override  every  other 
consideration. 

There  is  still,  however,  no  hard  or  fast  rule  by  which  expenses 
are  awarded  or  refused  in  every  casa  Much,  it  is  obvious,  must 
be  left  to  the  Judge.  In  certain  cases  statute  law  interferes,  but  it 
never  entirely  takes  the  matter  out  of  his  discretion,  as  it  generally 
relates  to  the  time  and  mode  of  deciding  the  point  of  expenses  and 
nothing  more.  Even  supposing  that  the  modern  view  is  adhered  to, 
andsuccess  is  to  be  the  test  of  whether  ornot  expenses  are  to  be  given, 
it  is  obvious  that  in  many  cases  the  success  is  merely  nominal,  and 
if  equity  is  to  prevail,  expenses  cannot  be  awarded ;  and  wliere 
expenses  are  to  be  given,  there  may  be  a  necessity  for  modification 
arising  from  the  conduct  of  the  party  or  his  failure  upon  some 
branch  of  his  case.  AU  this  calls  for  careful  consideration  on  the 
part  of  the  Judge.  Although  in  the  matter  of  expenses  mere  prece- 
dent has  not  the  same  effect  as  in  a  question  of  pure  law,  still,  as 
will  be  shown,  the  Court  have  always  exhibited  a  readiness  to  be 
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influenced  by  decisions,  and  not  unfrequendy  the  point  of  expenses 
has  only  been  settled  after  long  argument  and  by  elaborate  judg- 
ments. 

Success  being,  as  a  general  rule,  the  test  of  whether  or  not 
expenses  are  to  be  awarded,  what  are  the  circumstances  which  will 
induce  the  Court  either  to  modify  the  expenses  of  the  successful 
party  or  even  to  refuse  to  award  them  ?  The  common  law  right  to 
expenses  may  be  affected  by  the  nature  of  the  action,  as  in  actions 
of  constitution,  when  expenses  are  not  usually  given,  or  by  the 
character  in  which  the  successful  party  sues,  as  a  husband  in  an 
action  of  divorce.  But  here  it  will  be  more  convenient  to  consider 
ordinary  cases,  leaving  such  exceptions  to  be  treated  of  after- 
wards. 

in  a  number  of  cases  expenses  have  been  refused  to  the  success- 
ful party,  or  have  even  been  awarded  against  him,  on  the  ground 
that  they  have  been  incurred  more  or  less  through  his  own  con- 
duct. 

Negligence, — Where  negligence  has  been  exhibited  in  a  case,  as 
by  making  up  the  record  in  an  imperfect  way,  and  if  expense  has 
been  thus  incurred,  it'  must  fall  upon  the  party  who  is  to  blame. 
(Orr  and  Barber  v.  TJie  Union  Bank,  27th  Nov.  1852,  15  D.  122.) 

The  Court  will  not  be  disposed  to  award  expenses  where  the 
party  has  succeeded  upon  an  objection  not  stated  by  him  upon  his 
record.  Thiis  they  were  refused  where  the  successful  objection  was 
first  stated  in  the  course  of  a  jury  trial  by  the  judge  trying  the 
case.  (Wilson  v.  Alexander,  Jan.  24, 1844,  6  D.  512.)  Where  the 
conduct  of  one  party  has  been  such  as  greatly  to  excuse  the  action 
brought  against  him,  and  out  of  which  he  has  come  successfully,  the 
Court  will  probably  find  no  expenses  due.  Thus  the  magistrates  of 
a  royal  burgh  having  for  many  years  omitted  to  levy  certain  taxes 
which  under  statutes  they  were  entitled  to  do,  several  of  the  citizens 
raised  a  declarator  of  immunity  from  such  taxes,  against  which  the 
magistrates  were  successful  in  their  defence,  but  held  not  entitled 
to  expenses.  (Pattison  v.  The  Magistrates  of  Edinburgh,  4th  Dec. 
1845, 18  Jurist,  104. 

Where  one  party  has  been  involved  in  expense  through  failure 
on  the  part  of  his  opponent  to  give  him  due  notice  of  the  step  he 
was  about  to  take,  this  must  fall  upon  the  latter.  A  reclaimer, 
though  he  withdrew  his  reclaiming  note  without  discussion,  in  re- 
spect that  he  had  not  in  time  given  notice  to  the  respondent  of  what 
he  was  about  to  do,  was  found  liable  in  the  expense  occasioned  by 
this  negligence.  {Wyllie  v.  Pricliard  and  Otlurs,  Nov.  28,  1837, 
16  Shaw,  111.) 

All  expense  incurred  by  unnecessary  proceedings  on  the  part  of 
the  successful  party  must  be  deducted.  In  an  action  between  the 
members  of  the  same  congregation  as  to  the  right  of  property  in  the 
church  buildings,  a  proof  was  led  to  establish  which  of  the  parties 
represented  the  majority  of  the  congregation.     The  pursuers  were. 
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proved  to  be  in  the  minority,  but  won  tbeir  case  on  the  ground  that 
the  subjects  belonged  to  the  part  of  the  congregation  which  adhered 
to  the  principles  maintained  by  the  body  for  whose  behoof  it  was 
vested  in  trustees.  In  these  circumstances  neither  of  the  parties 
were  held  entitled  to  the  expenses  of  the  inquiry,  which  had  thus 
proved  unnecessary  to  the  determining  of  the  case.  {Couper  v.  Bum, 
March  16,  3860,  22  D.  1021.)  It  is  upon  this  principle  that  a 
party,  even  when  successful,  may  be  found  liable  in  expenses,  when 
by  his  own  conduct,  as  by  refusing  to  give  proper  information,  or 
state  his  real  ground  of  defence,  he  has  been  the  means  of  inducing 
another  to  raise  an  action  against  him.  If  what  is  successfully 
pleaded  by  way  of  defence  would  have  rendered  an  action  unneces- 
sary had  it  been  communicated  sooner,  it  would  be  unjust  to  award 
expenses.  (Macnish  v.  Walker,  May  31,  i860,  82  Jurist,  508). 
After  much  correspondence,  an  action  of  exhibition  and  deli- 
very of  a  certain  bond  of  annuity  was  raised  by  the  person  in  whose 
favour  it  was  said  to  have  been  granted,  it  was  proved  that  the 
bond  was  revocable  at  pleasure,  and  the  defender  not  bound  to  im- 
plement it.  Although  thus  assoilzied  on  the  merits,  he  was  found 
liable  in  the  pursuer's  expenses,  as  the  necessity  for  the  action 
might  have  been  avoided  by  a  voluntary  exhibition  of  the  bond  in 
question  (A.  B.  v.  G,  D.,  March  2,  1839,  1  D:  610).i  Where 
inhibition  had  been  used  after  an  offer  of  consignation  of  the  sums 
sued  for,  and  of  a  sufficient  guarantee,  that  any  sum  that  might  be 
decerned  for  in  the  actions  would  be  paid,  **  in  the  same  manner  as 
if  inhibition  had  been  used  on  the  dependence,  and  recalled  by  the- 
Court  upon  caution  being  found  in  the  usual  way,"  the  inhibitions 
were  recalled,  and  the  respondents  found  liable  in  the  expenses  o^ 
the  application  for  the  recall.  {MackiyUosh  v.  Miller,  etc.,  Jan.  16, 
1864,  2  Macph.  452).  In  general,  then,  it  may  be  said  that  a  refusal 
to  comply  with  what  the  Court  consider  a  reasonable  demand,  or  to 
accept  a  reasonable  oflferj  will  involve  the  party  so  refusing  in  such 
expenses  as  may  have  been  incurred.  An  Act  of  Sederunt  pro- 
vides "  that  notwithstanding  a  party  shall  be  found  entitled  to 
expenses  generally,  yet  if,  on  the  taxation  of  the  account,  it  shall 
appear  that  there  is  any  particular  part  or  branch  of  the  litigation 
in  which  such  party  has  proved  unsuccessful,  or  that  any  part  of 
the  expense  has  been  occasioned  through  his  own  fault,  he  shall  not 
be  allowed  the  expense  of  such  parts  or  branches  of  the  proceed- 
ings."    (A  of  S.  19th  Dec.  1805). 

The    expenses    caused    by  unnecessary  pleadings  are  always 

^  "It  was  only  after  the  whole  expense  had  been  incurred  that  those  productions 
were  recovered,  which  showed  that  nothing  but  a  revocable  bond  had  ever  been  granted. 
I  consider,  therefore,  that  the  unreasonable  conduct  of  the  defender  throughout  the 
case  has  been  the  cause  of  the  expenses  which  have  been  incurred,  and  although  the 
course  which  I  followed  in  subjecting  him  in  expenses,  while  I  assoilzied  him  on  the 
merits,  is  very  unusual,  and  cannot  become  common,  I  remain  of  opinion  that  it 
was  the  only  course  which  could  satisfy  the  justice  of  the  case.''  (Per  Lord  Fullerton, 
1  D.  614.) 
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awarded  against  the  party  by  whom  they  have  been  introduced 
into  the  case  {Johnson  v.  Croal,  Jan.  19, 1844;  Campbell  v.  Gordon, 
May  29,  1844,  6  D.  410, 1097),  and  if  the  nature  of  any  pleading  is 
such  as  to  warrant  a  party  in  coming  into  Court  and  watch  in  his 
own  interests,  he  will  be  entitled  to  the  expense  of  doing  so,  even 
although  such  pleadings  be  not  insisted  in  (Beattie  v.  Kirhwood  and 
Adamson,  May  30,  1861,  23  D.  915).  The  pursuer  of  a  reduction 
having  averred  inter  alia  that  a  minute  of  agreement  had  been 
fraudulently  induced,  certain  defenders  charged  with  fraud  lodged 
defences  applicable  to  the  charge  of  fraud  alone,  but  the  pursuer 
took  no  issue  of  fraud:  The  defendei-s  thereupon  consented  to 
decree,  and  were  held  entitled  to  expenses  {Beattie  v.  Mackay  and 
Paterson,  Jan.  20,  1863,  1  Macph.  280). 

When  there  is  reasonable  ground  to  fear  that  his  interests  may 
suffer  in  the  course  of  a  litigation,  a  party  is  entitled  to  the  expense 
of  watching  the  proceedings  in  order  to  protect  them.  In  an  action 
against  three  defenders,  in  which  the  Lord  Ordinary  decerned 
against  two  of  them  and  assoilzied  the  third,  the  former  reclaimed, 
and  the  latter  also  appeared  in  the  Inner  House,  and  contended 
that  as  the  pursuer  was  entitled  by  the  Court  of  Session  Act  1868 
to  have  the  interlocutor  reviewed  as  against  him  under  the  reclaim- 
ing note,  and  had  not  given  notice  that  it  was  not  to  be  disturbed 
as  regarded  him,  he  was  entitled  to  the  expense  of  this  appearance. 
The  Court  awarded  in  this  case  £5,  5s.  as  a  watching  fee.  But  it 
was  at  the  same  time  observed,  "  that  it  was  as  much  the  duty  of 
the  party  holding  the  interlocutor  to  inquire  of  the  other  parties 
whether  it  was  to  be  impugned  quoad  him  as  it  was  their  duty  to 
inform  him  of  their  intention"  (  Walker  v.  Trades  House  of  Glasgow, 
July  6, 1869,  7  Macph.  993.)  When  there  are  several  parties  to  an 
action,  and  one  of  them  acquiesces  in  the  judgment  of  the  Outer 
House,  he  is  not  entitled  to  the  expense  of  attending  the  case  on 
a  reclaiming  note  unless  he  has  made  enquiry  whether  the  other 
parties  will  not  consent  to  allow  the  judgment  to  stand  against 
him  {Palmer  v.  Mussel,  etc,  Decl,  1871,  10  Macph.  185). 

Eecently  the  Court  have  intimated  that  when  a  reclaiming  note 
is  withdrawn  one  guinea  of  expenses  will  be  awarded  to  the  respon- 
dents without  the  necessity  of  motion  on  their  part  {Kirkwood  v, 
Kvm,  June  4,  1868,  6  Macph.  898). 

Expenses  in  Ordinaby  Actions. 

In  considering  the  subject  of  expenses  as  in  relation  to  the 
ordinary  action,  the  case  of  a  decree  in  absence  may  first  be 
noticed. 

Expenses  when  decree  was  in  absence. — ^When  the  pursuer  of  an 
action  obtains  a  decree  in  absence,  this  covers  only  such  expenses 
as  have  been  actually  incurred,  not  the  sum  concluded  for  in 
name  of  expenses  in  the  summons  (1  &  2  Geo.  IV.  c.  38,  sec. 
53).     In  order  to  insure  this,  the  account  of  expenses  must  be 
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lodged  in  process  and  taxed  by  the  auditor,  and  decree  for  expenses 
cannot  be  extracted  until  this  is  done. 

Formerly  when  a  defender  applied  to  be  reponed  against  a  decree 
in  absence,  he  had  to  pay  such  expenses  as  seemed  reasonable  to 
the  Lord  Ordinary  (Act  of  Sederunt,  11th  July  1828,  sec.  72). 
Parties  on  the  poor's  roll  could  only  be  reponed  without  payment 
if  it  were  shown  that  poverty  and  not  negligence  was  the  cause 
of  their  not  having  entered  their  appearance  (Act  of  Sederunt,  11th 
July  1828,  sec.  73).  The  sum  thus  paid  in  name  of  expenses 
was  generally  a  small  one,  and  effect  was  given  to  such  pleas  as 
want  of  proper  citation,  etc.,  by  reponing  swiplidter  (Johnstone  v. 
mder,  17th  January,  1832,  10  Shaw,  195).  Under  the  Court  of 
Session  Act  1868  (31  &  32  Vict.  c.  100,  sec.  23)  any  defender  who  * 
within  ten  days  from  the  date  of  the  decree  in  absence  lodges  his 
defences,  and  pays  to  the  pursuer  the  sum  of  two  guineas,  is  to 
be  reponed.  This  sura  must  be  paid  before  the  defences  can  be 
received.  Whether  excuses  such  as  those  referred  to  above  would 
still  hold  good  does  not  seem  to  have  been  yet  decided.  Paupers, 
it  is  thought,  still  have  the  benefit  of  the  Act  of  Sederunt,  11th 
July  1 828. 

A  decree  in  absence  can  only  be  suspended  upon  consignation 
of  such  expenses  as  may  have  been  decerned  for  (1  &  2  Vict.  c. 
86,  sec.  5).  Where,  however,  the  ground  of  suspension  is  that 
there  was  no  process  against  him,  and  that  he  was  not  duly  called, 
the  suspender  is  notboimd  to  consign  {Doumie  v.  Peebles,  27th  Nov. 
1841,  4  D.  118). 

Preliminary  pleas,  etc. — A  pursuer  may  be  met  with  defences, 
which,  if  successfully  pleaded,  will  have  the  effect  of  disposing  of  the 
case  without  entering  upon  the  merits.  The  effect  of  such  defences 
or  dilatory  pleas  as  regards  expenses  is  regulated  by  the  fifth 
section  of  the  Judicature  Act  (6  Geo.  IV.  c.  120).  This  section 
did  not  apply  to  cases  advocated  from  an  inferior  Court.  (See  Allan, 
8th  June  1850,  12  D.  966.)  When  they  are  sustained,  and  the 
action  dismissed,  the  matter  of  expenses  is  at  the  same  time 
disposed  of.  But  when  they  are  repelled,  the  cause  goes  on  without 
any  separate  finding  as  to  expenses,  unless  notice  is  given  that  the 
interlocutor  repelling  them  is  to  be  reclaimed  against,  in  which  case 
the  Lord  Ordinary  must  give  judgment  for  the  expense  of  the 
preliminary  discussion,  and  interim  decree  for  expenses  will  go 
out  unless  this  judgment  is  duly  brought  under  the  review  of  the 
Inner  House. 

When,  instead  of  himself  disposing  of  the  preliminary  plea,  the 
Lord  Ordinary  reports  the  matter  to  the  Inner  House,  the  Court,  if 
they  repel  the  plea,  will  at  the  same  time  find  expenses  due  to  the 
successful  party,  although  the  case  is  remitted  back  to  be  proceeded 
with  on  the  merits  {Sinclair  v.  Smith,  17th  July  1860,  22  D.  1474). 
It  has  been  held  that  when  a  defender,  who  states  a  preliminary 
plea,  concurs  in  allowing  the  record  to  be  made  up,  and  the  plea 
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reserved,  he  is  not  precluded,  on  the  defence  being  afterwards  sus- 
tained, from  obtaining  in  his  decree  for  expenses  those  of  making 
up  the  record  {Dickie  v.  (rutzmer,  27th  February  1828, 6  Shaw,  637). 
But  in  the  usual  case  preliminary  pleas  must  be  disposed  of  without 
reservation.  A  plea,  which  is  in  its  nature  preliminary,  should  be 
stated  and  insisted  upon  at  the  proper  time,  since  although  it  may 
be  successfully  brought  forward  afterwards,  expenses  may  be 
awarded  against  the  party  {Watt  v.  Kempt,  22d  March  1865,  3 
Macph.  730).  Expenses  awarded  against  a  defender,  who  has  been 
unsuccessful  in  a  preliminary  discussion,  will  not  be  recovered  by 
him  under  a  general  finding  of  expenses  at  the  conclusion  of  the 
action  {Follok  v.  Gibs<m,  8th  June  1850,  12  D.  978),  not  even  in 
the  case  when  the  successful  defence  on  the  merits  is  identical 
with  that*  at  first  pleaded  unsuccessfully  {APKenzie  v.  Hovston^  13th 
February  1830,  8  Shaw,  526). 

In  the  course  of  an  action,  a  matter  may  arise  and  be  disposed 
of  quite  distinct  from  the  main  question  between  the  parties.  The 
expenses  thus  incurred  are  not  included  in  the  expenses  of  the 
action,  and  any  question  relating  to  them  must  be  decided  when 
the  matter  is  disposed  of,  and  it  is  too  late  to  do  so  at  the  end  of  the 
^  case.  The  following  case  may  serve  as  an  illustration  of  what  is 
meant.  Arrestments  were  used  on  the  dependence  of  an  action,  but 
recalled  on  an  application  by  the  defender,  and  upon  consignatioa 
Nothing  was  said  about  expenses.  The  pursuer  being  ultimately 
successful,  moved  for  payment  of  his  expenses  connected  with  the 
recall,  but  the  Court  held  that  this  question  was  quite  distinct 
from  the  action,  upon  the  merits  of  which  this  claim  for  expenses 
did  not  depend,  and  as  the  interlocutor  pronounced  upon  the  peti- 
tion was  sUent  on  the  subject  of  expenses,  it  was  now  too  late  to 
ask  for  them  {Clark  v.  Loos,  20th  January  1855,  17  D.  306,  and 
Dohhie  v.  Duncanson,  SxmQ  18,  1872, 10  Macph.  810). 

If,  in  the  course  of  a  case,  an  interim  award  of  expenses  is  made 
(as  e.g,  in  a  discussion  upon  issues)  by  which  they  are  vwdified  to 
a  particular  sum,  this  excludes  all  further  claim  for  expenses  for 
that  particular  matter,  but,  on  the  other  hand,  an  interim  award  of 
expenses  without  modificationis  regarded  as  payment  to  account 
only  (compare  cases  of  Strangford  v.  Hurlet  &  Campsie  Alum  Co,^ 
5th  February  1861,  23  D.  534,  and  Cameron  &  Waterston  v.  Muir 
<fc  Son,  9th  February  1861,  23  D.  53). 

When  expenses  mtcst  be  asked  for. — As  a  general  rule  the  expenses 
of  an  action  must  be  asked  for  when  judgment  is  pronounced,  and 
before  decree  is  given.  Decree  cannot  be  extracted  and  the  ques- 
tion of  expenses  reserved,  since  after  extract  the  process  is  taken 
out  of  Court  {Buchanan,  5th  February  1814, 17  F.  C,  552).  The 
17th  section  of  the  Judicature  Act  enacts:  "That  in  pronoun- 
cing judgment  on  the  merits  of  the  cause,  the  Lord  Ordinary 
shall  also  determine  the  matter  of  expenses,  so  far  as  not  already 
settled,  either  giving  or  refusing  the  same  in  whole   or  part;" 
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and  by  the  21st  section  it  is  provided  that  the  Inner  House  shall, 
in  deciding  the  cause,  also  determine  the  matter  of  expenses.  In 
one  case  where  a  mistake  had  been  made  in  an  interlocutor,  the 
pursuer  applied  the  day  after  it  had  been  pronounced  to  have  this 
mistake  remedied,  and  also  to  have  the  point  of  expenses  disposed 
of,  he  having  omitted  to  move  for  them.  The  Court,  while  they 
allowed  the  correction  t6  be  made,  in  respect  that  expenses  were 
not  moved  for  at  the  time  of  pronouncing  the  judgment,  refused  the 
J)etition  as  incompetent."  On  appeal  this  decision  was  adhered  to 
by  the  House  of  Lords.^  But  where  the  Court  had  found  no  ex- 
penses due  to  either  party,  and  afterwards  it  appeared  that  the 
expense  of  taking  the  opinion  of  English  counsel  (at  the  desire  of 
the  Court)  had  been  defrayed  exclusively  by  one  of  the  parties,  he 
was  found  entitled  to  relief  from  one  half  of  it  on  a  motion  after 
judgment  had  been  pronounced,  but  before  extract  (  Williamson  v. 
Taylor,  Jan.  14, 1846,  8  D.  389).  This  was  merely  the  correction  of 
a  mistake.  When  a  case  has  once  beeti  brought  into  the  Inner 
House  the  question  of  expenses  lies .  entirely  with  it.  Without  a 
special  remit  for  that  purpose,  the  Lord  Ordinary  cannot  give  the 
expenses  for  any  part  of  a  process  finally  decided  in  the  Inner 
House  {Falconer,  4  March  1815,  F.  C).  Where  an  Ordinary  did  so 
the  interlocutor  was  recalled  (Hamilton  v.  Bennet,  March  3,  1832, 
10  Shaw,  426).  Observations  upon  the  section  of  the  Judicature 
Act  last  quoted  were  made  from  the  Bench  in  a  recent  case.  Lord 
Deas  was  of  opinion  that  they  have  not  the  effect  of  renderiijg  it 
incompetent  to  dispose  separately  of  expenses  after  disposing  of  the 
merits.  The  meaning  of  the  provision  in  the  Judicature  Act  was 
that  the  expenses  should  be  disposed  of  while  the  questions  between 
the  parties  were  stiU  fresh  in  the  mind  of  the  Court.  The  majority 
of  the  Court  took  a  different  view,  and  the  case  may  be  held  as 
deciding  that,  when  an  interlocutor  has  been  pronounced  in  which 
nothing  is  said  about  expenses,  but  by  which  the  case  is  remitted 
back  to  the  Outer  House,  it  is  incompetent  either  for  the  Lord 
Ordinary,  or  for  the  Inner  House  by  a  subsequent  interlocutor 
to  award  them;  and  that  it  is  oidy  by  express  reservation  in 
a  final  interlocutor  that  the  question  of  expenses  may  afterwards 
be  competently  disposed  of  ( Wilson*s  Trustees  v.  Wilson's  Factor). 
Adherence  to  Interlocutor  of  Lord  Ordinary  finding  expenses  dice. 
— As  to  the  effect  of  a  simple  adherence  to  an  interlocutor  of  the 
Lord  Ordinary,  finding  expenses  due,  decisions  at  one  time  rather 
conflicted.  In  one  case  {Hill  v.  Dewar's  Trustees,  May  21, 1824,  3 
Shaw,  50),  the  Court  were  of  opinion,  "  that  when  an  interlocutor 
finding  expenses  due  generally  is  adhered  to,  subsequent  expenses 

*  Ker  V.  Bremner,  17  December  1835,  14  Shaw,  180  ;  2  Shaw  &  Maclean,  895. 
Lord  Kinloch,  however,  in  the  recent  case  of  fFilson*8  Trustees  v.  WilsonCs  FacUfr, 
Feb.  2,  1869,  7  Macph.  461,  says  :  "  If  the  interlocutor  on  the  merits  happens  to  be 
silent  on  the  matter  of  expenses,  it  will  be  competent  to  the  party  claiming  expenses 
immediately  to  enrol  the  case  in  order  to  have  the  omission  rectilied.  Such  a  power 
to  correct  errors  exercised  immediately  on  their  occurring  must  be  competent  to  Court. 
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are  carried ;"  and  in  a  later  case  {Harvey  v.  M'Intyre,  March  7, 1 829, 
7  Shaw,  561),  the  clerks  of  the  First  Division  were  directed  to  ad- 
here to  the  usual  practice  of  not  inserting  in  the  ordinary  case  a 
finding  of  additional  expenses  in  interlocutors  of  adherence.  .  As 
however  the  practice  of  the  two  Divisions  of  the  Court  varied,  it 
was  at  last  laid  down  as  a  rule  to  he  adhered  to  by  both,  that  it  was 
necessary  to  make  special  application  for  Inner  House  expenses, 
and  that  otherwise  they  were  not  to  be  held  as  awarded  {Grant  v. 
Sir  G.  Hose,  June  30,  1835,  13  Shaw,  1007),  and  accordingly  they 
are  now  always  asked  for  when  judgment  is  given. 

Where  a  remit  to  the  Lord  Ordinary  gives  him  express  power  to 
deal  with  expenses,  it  would  require  a  strong  care  to  induce  the 
Inner  House  to  interfere  with  his  judgment  {Clephane  v.  JCirk- 
patrick,  Dec.  1,  1842,  5  D.  226).  Where  the  sum  modified  by  him 
in  name  of  expenses,  has  been  considered  by  the  Court  too  small — 
they  have  given  on  application  decree  for  a  larger  sum  {Harvey  v. 
Millar,  March  11,  1845,  7  D.  604).  When  a  party  who  has  been 
successful  in  the  Outer  House  **  intends  to  reclaim  only  against  the 
part  of  the  Lord  Ordinary's  interlocutor  dealing  with  expenses,  he 
must  bring  it  under  the  notice  of  the  Court  before  the  case  is  ad- 
vised on  the  merits.  It  is  different  from  the  case  of  a  party  who 
has  been  unsuccessful  on  the  merits  in  the-Out^r  House,  for  he 
cannot  anticipate  that  the  Lord  Ordinary's  judgment  will  be  reversed" 
{Per  Lord  President  Inglis  in  case  of  Magistrates  of  Arbroath  v. 
Dickson,  March  15,  1872,  9  S.  L.  Eeporter,  393 ;  10  MacpL  639). 

Protestation. — When  a  warrant  is  issued  for  extract  of  a  protesta- 
tion for  not  calling,  it  must  by  Statute  (13  &  14  Yict.  cap.  36,  sec. 
23)  contain  a  decerniture  for  three  guineas  as  expenses.  If  the 
protestation  be  for  not  enrolling  after  the  calling  of  the  summons 
with  or  without  defences,  then  the  defender  is  entitled  to  have  his 
expenses  taxed  as  in  the  case  of  a  decree  in  absence.  A  pursuer 
may  ba  reponed  against  a  protestation  for  not  calling,  at  any  time 
not  feter  than  ten  days  after  it  is  given  out  for  extract,  but  must 
either  lodge  the  receipt  by  the  defender's  agent  for  the  three  guineas, 
or  consign  that  sum  in  the  hands  of  the  Clerk  of  Court,  and  in  the 
same  way  he  may  be  reponed  against  a  protestation  for  not  enroll- 
ing after  paying  or  consigning  the  taxecl  expenses  of  the  defender. 

An  interlocutor  of  the  Outer  House,  which  has  been  allowed  to 
become  final  by  mistake,  can  by  Statute  (48  Geo.  IV.  c.  151,  sec. 
16)  only  be  brought  under  the  review  of  the  Inner  House,  on  condi- 
tion that  the  expenses  previously  incurred  by  the  other  party  are  to 
be  paid.  It  has  been  decided  in  one  case  {Brumby  v.  Ogle,  Nov. 
14,  1822,  2  Shaw,  15),  that  when  the  reclaimer  is  ultimately  suc- 
cessful he  has  a  right  to  repetition  of  the  expenses  paid  by  lum. 
The  authority  of  the  decision  has,  however,  since  been  considerably 
shaken  (see  Stewart  v.  Lan^,  6  Shaw,  488,  note).  The  expenses 
must  be  paid  in  every  case,  the  Court  not  having  any  discretion  in 
the  matter  {M'Cra  v.  Birtwhistles*  Trustees,  March   11,  1831,  9 
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Shaw,  533),  but  it  seems  to  be  still  undecided  whether  such  payment 
is  a  condition  precedent  to  the  hearing  of  the  reclaiming  note  {Officers 
ofStcUe  V.  Alexander,  29th  June  1864,  2  Macph.  1294). 

W.  G.  S.  M. 


LAW  EEPOETING  IN  NEW  YORK 

We  have  before  us  an  interesting  report  by  the  Committee  on  Law 
Reporting  of  the  Bar  Association  of  New  York,  from  which  it  ap- 
pears that  reporting  is  there  in  a  far  worse  condition  than  it  ever 
has  been  on  this  side  of  the  Atlantic.  Observation  of  American 
legal  literature  has  led  us  to  the  conclusion  that,  for  some  reason 
or  other,  American  Courts  are  far  more  addicted  to  the  study  of 
precedents  than  our  own.  It  may  be  perhaps  because  the  decisions 
of  the  Courts  of  thirty  or  forty  states  within  the  Union,  not  to  speak 
of  those  of  England,  are  constantly  cited  to  the  Bench,  and  are  ap- 
parently entitled  to  nearly  equal  weight  with  those  of  the  State  to 
which  the  Court  belongs ;  or  perhaps  the  American  mind  which 
boasts  so  much  of  its  political  freedom,  prefers,  by  a  natural  re- 
action, to  walk  in  dhains  in  the  temples  of  Themis.  Whatever  may 
be  the  cause,  the  evil  exists  to  a  great  extent,  and  it  has  been 
aggravated  enormously,  at  least  in  New  York,  by  the  enormous 
multiplicity  of  reports  of  the  same  cases.*  We  are  told  that  besides 
various  law  periodicals  and  irregular  reports,  there  are  in  New  York 
seven  series  of  regular  reports,  issuing  in  all  about  eighteen  volumes 
yearly.  The  frightful  accumulation  of  books  implied  in  this  con- 
tinual addition  to  the  existing  1036  volumes  of  English  and  2012 
volumes  of  American  reports  (400  of  these  volumes  being  produced 
in  New  York  during  seventy-nine  years),  has  forced  upon  the  Bar 
the  necessity  of  radical  changes ;  and  with  this  view  the  Committee 
address  themselves  to  a  detailed  consideration  of  the  subject. 

Their  report  consists  chiefly  of  a  critical  examination  of  all  the 
reports  of  the  State  during  the  last  five  years.  In  regard  to  multi- 
plicity of  reports  of  the  same  case,  they  say  that  "  it  is  common  to 
find  four  reports  of  the  same  case  differing  very  little  from  ejich 
other,  three  reports  of  the  same  case  are  two  of  every  important 
case.  The  saitie  case  is  reported  also  at  different  times  upon 
motions  and  appeals  quite  unnecessarily.  None  of  the  reporters 
except  Judge  Daly  use  discrimination  in  regard  to  the  cases  they 
report  Two-thirds  of  the  cases  are  not  worthy  of  preservation." 
The  prolixity  of  the  Courts  and  of  the  reporters  appears  to  exceed 
anything  known  even  in  this  country,  and  the  instances  of  reckless 
reporting  of  cases  reversed,  of  the  opinions  of  a  minority  as  those  of 
the  Court,  and  of  cases  of  old  date  overruled  by  subsequent  unre- 
ported cases,  are  appalling,  and  lead  us  to  fear  that  the  civil  rights 
of  a  nation  which  depends  for  its  law  on  Courts  led  by  such  lights 
must  be  uncertain  in  the  extreme. 

In  Scotland,  our  reporting  is  not  subject  to  the  objections  that 
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have  been  stated  to  th6  former  system  in  England,  and  to  the 
existing  system  or  want  of  system  in  New  York.  But  it  has  long 
been  felt  a  grievance,  that  the  determination  of  a  great  publisher  to 
maintain  his  own  command  of  a  series  of  reports,  should  subject  the 
public  to  the  disadvantage  of  a  double  set  of  reports  of  the  same 
cases,  and  deprive  the  members  of  the  profession  engaged  in  report- 
ing, whether  for  the  Jurist  or  the  authorized  reports,  from  receiving 
any  adequate  remuneration  for  their  labours.  We  hope  that  a 
remedy  for  these  evils,  which  may  also  bring  with  it  an  improve- 
ment in  the  form  and  execution  of  the  reports  themselves,  may 
soon  be  found ;  and  it  may  perhaps  aid  in  the  realization  of  our 
hope  if  we  quote  some  portions  of  the  pamphlet  before  ns  which 
deal  with  the  law  as  to  reporting,  and  with  the  proposed  remedies. 

In  America  the  State  legislatures  have  generally  dealt  with  the 
matter  of  reporting.  "  The  constitution  of  the  State  of  New  York 
directs  that  the  '  Legislature  shall  provide  for  the  speedy  publica- 
tion of  all  Statute  Laws,  and  of  such  judicial  decisions  as  it  may 
deem  expedient.  And  all  laws  and  judicial  decisions  shall  be 
free  for  publication  by  any  person,'  Art.  6,  sec.  22.  Under  this 
provision  the  office  of  State  Reporter,  and  Supreme  Court  Eeporter 
have  been  created. 

"  The  Court  of  Appeals  has  an  official  reporter,  appointed  for 
three  years,  at  a  salaiy  of  2000  dols.  per  annum.  It  is  made  his 
duty  to  report  every  cause  which  the  Court  shall  order  reported, 
and  such  others  as  the  public  interests,  shall,  in  his  judgment,  re- 
quire. The  Judges  are  directed  to  deliver  their  opinions  to  him. 
The  reporter  has  no  pecuniary  interest  in  the  reports,  which  are  re- 
ported under  his  supervision,  by  contract  between  him  and  the 
Secretary  of  State  and  Comptroller,  with  that  publisher  who  offers 
to  comply  with  the  prescribed  conditions,  one  of  which  is  to  sell 
the  reports  at  not  exceeding  3  dols  per  volume.  (Laws  1847,  chap. 
280 ;  1848,  chap.  224.)  Under  the  early  and  the  last  reporters, 
these  volumes  have  been  generally  well  edited.  Your  Committee 
regret  that  they  cannot  say  the  same  of  Tiffany's  reports.  Besides 
other  criticisms  to  which  they  are  open,  a  number  of  cases  were 
omitted  which  should  have  been  reported.  This  afforded  an  excuse 
for  the  publication  of  the  five  volumes  of  Keyes'  reports,  which, 
considering  the  existence  of  an  official  reporter,  and  the  practice  of 
the  Court  to  designate  what  cases  should  be  reported,  can  only  be 
regarded  as  an  audacious  attempt  to  foist  another  set  of  generally 
worthless  reports  upon  the  profession,  for  the  sole  benefit  of  the 
reporter,  and  without  the  provision  regulating  the  price  of  the 
regular  reports  prescribed  by  Statute.  Many  cases  in  Keyes*  re- 
ports are  incorrectly  reported ;  in  several  instances  the  dissenting 
opinion  is  given  as  the  opinion  of  the  Court,  and  in  others,  the 
report  is  presented  in  such  a  form  as  to  make  it  impossible  to  know 
what  was  decided. 

"  In  1869,  the  Legislature  provided  for  the  appointment  of  a 
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Supreme  Court  Eeporter.  He  was  to  hold  office  for  five  years,  and 
it  was  made  his  duty  to  report  from  among  the  decisions  forwarded 
to  him  by  any  general  or  special  term,  such  as  he  should  think 
expedient.  To  enable  him  to  perform  this  duty,  the  Judges  of  the 
Supreme  Court  were  directed  to  deliver  to  him  their  opinions,  in  all 
cases  in  which  they  should  order  the  opinion  to  be  reported.  Not 
more  than  three  volumes  were  to  be  published  annually.  The 
reporter  was  to  receive  no  salary,  and  the  cost  of  the  reports  was 
limited  to  2.50  dols.  per  volume,  of  500  pages.  (1  Laws  1869, 
p.  176.) 

"  Mr.  Lansing  wds  appointed  reporter  in  June  1869,  and  since 
that  time  has  issued  six  volumes.  They  are  repoi1;ed  intelligently 
and  clearly,  and  are  superior  to  those  of  his  competitor  Mr. 
Barbour. 

"  Since  the  year  1848,  Mr.  Barbour  has  reported  the  decisions 
of  the  Supreme  Court,  and  has  now  issued  his  63rd  volume. 
Notwithstanding  the  Act  of  1869,  he  continued  the  publication  of 
these  reports,  as  he  had  a  legal  right  to  do,  and  since  then  has 
issued  eleven  volumes.  The  existence  of  two  sets  of  Supreme 
Court  Reports  is  unnecessary,  and  an  unmixed  evil,  entailing  gi^eat 
labour  and  expense  upon  the  bar.  While  there  is  no  law  to 
prevent  Mr.  Barbour  publishing  reports,  there  i$  a  law  requiring 
Judges  to  deliver  all  the  opinions  which  they  think  should  be 
reported,  to  the  Supreme  Court  Reporter.  If  this  law  had  not  been 
very  generally  disregarded,  it  would  have  been  impossible  for  Mr. 
Barbour  to  continue  his  reports.  An  examination  of  his  volumes 
shows  many  cases  decided  by  one  Court  or  Judge  reported  seriatim, 
from  which  it  would  appear  that  certain  Judges  are  in  the  habit 
of  sending  him  all  their  decisions. 

*'It  can  hardly  be  necessary  for  us  to  combat  the  idea  that 
Judges  have  a  proprietary  right  to  their  opinions,  that  they  may 
retain  them,  or  give  them  exclusively  to  their  favourites,  that  re- 
porters depend  upon  their  courtesy,  and  not  upon  their  own  rights. 
"  Judge  made  law,"  is  as  much  the  law  of  the  land  as  the  Acts  of 
the  Legislature,  and  is,  on  principle,  entitled  to  the  same  publicity. 
It  cannot  be  supposed  that  Judges  would  permit  any  feeling  of 
favouritism  to  induce  them  to  send  their  opinions  to  an  un- 
authorized reporter,  after  a  law  requiring  their  transmission  to  the 
official  reporter  had  been  brought  to  their  notice,  and  it  is  hoped 
that  this  suggestion  will  lead  to  the  abandonment  of  any  practice 
of  this  kind  which  may  have  heretofore  existed.  The  present 
method,  or  rather  want  of  method,  in  the  transmission  of  opinions 
by  the  Judges  to  the  various  reporters  for  publication,  sometimes 
leads  to  unexpected  results.  And  even  the  care  that  Judges  take 
to  ensure  the  reporting  of  their  opinions  may,  in  the  absence  of  any 
system  throughout  the  State  for  collecting  them,  increase  the 
difficulty.  Thus  one  reporter  may  receive  the  opinion  of  the  Court 
from  the  Judge  who  prepared  it,  while  another  reporter  receives 
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the  dissenting  opinion  in  the  same  cJise  from  its  author.  Both 
reporters  naturally  suppose  that  the  opinions  sent  to  them  express 
the  decision  of  the  Court,  and  publish  them  as  suck  A  curious 
case  of  this  kind  may  be  found  in  Ballou  v,  Cunningham,  4  Lan- 
sing's R,  74,  where  the  dissenting  opinion  is  published,  under  the 
idea  that  it  is  the  opinion  of  the  Court.  The  true  opinion  is  re- 
ported in  60  Barb.  R,  425.  The  character  and  quality  of  Barbour's 
volumes  sufficiently  appears  under  other  heads  of  this  report.  The 
general  conclusion  to  which  your  Committee  have  arrived  respect- 
ing them,  is  that  they  present  some  of  the  worst  features  possible 
in  law  reporting." 

The  Committee  believe  that  legislation  is  needed  to  carry  out 
any  satisfactory  scheme  of  reporting,  and  refrain  for  the  present 
from  suggesting  any  definite  plan  until  after  their  criticisms  and 
their  general  recommendations  have  elicited  the  recommendations 
and  suggestions  of  the  profession..  The  conclusion  is,  that  "so 
long  as  reporting  is  conducted  by  private  enterprise,  for  the  sole 
purpose  of  making  as  much  money  out  of  it  as  possible — so  long 
as  lawyers  must  buy  all  the  reports,  and  pay  for  the  chaff  in 
order  to  get  the  wheat — the  temptation  of  printing  worthless  cases 
and  of  mere  book-making  will  exist.  Your  Committee  are  of 
opinion  that  all  reporting  should  be  official,  that  the  reporters 
should  be  responsible  to  some  supervisory  body,  and  should  be 
paid  by  salaries,  and  thus  made  independent  of  the  number  of 
volumes  they  may  be  able  to  publish  annually.  Your  Committee 
entertained  no  doubt  that  it  is  the  duty  of  the  State  to  inform  its 
citizens  of  its  laws ;  and  that  this  duty  is  not  fulfilled  so  long  as  it 
makes  only  partial  provision  for  reporting  judicial  decisions. 
There  are,  however,  serious  objections  to  committing  the  practical 
work  of  law  reporting  to  any  State  officer  under  our  form  of 
government.  The  work  is  not  of  a  kind  to  be  well  done  by  an 
elective  officer,  nor  is  it  likely  to  be  well  done  by  an  officer,  who, 
if  appointed,  goes  out  of  office  with  changing  administrations.  A 
first-class  reporter  requires  particular  qualities,  and  should  have  a 
permanent  position.  If  undertaken  by  the  State,  and  the  profits  of 
the  office  went  to  the  reporter,  the  place  would  soon  be  sought  by 
political  aspirants,  and  if  they  went  to  the  State,  the  work  would 
be  badly  done,  and  soon  relapse  into  the  present  evils.  Nor  should 
the  reporter  be  in  any  way  dependent  upon  the  Courts,  whose 
favour  and  friendship  it  is  his  privilege  to  win  and  enjoy.  In  a 
free  country,  it  is  well  that  Courts  should  feel  that  they  are  acting 
before  an  intelligent  and  reading  public,  to  whom  their  decisions 
will  certainly  become  known  through  fearless  and  independent  re- 
porters. Your  Committee  are  of  opinion  that  the  provision  of  the 
Constitution  permitting  any  person  to  publish  the  laws  and  judical 
decisions  is  a  wise  one,  and  that  council  should  be  at  liberty  to 
cite  any  authority  from  the  whole  range  of  literature,  leaving  the 
weight  of  the  citations  to  be  judged  of  by  the  Court.    If  these  views 
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are  sound,  any  new  series  of  reports  that  it  may  be  thought  wise 
to  edit,  must  depend  for  their  success  upon  their  merits  alone,  and 
must,  in  the  first  instance,  compete  with  the  i*eports  now  in  the 
field.  But  your  Committee  are  convinced  that  a  new  series  of  the 
reports,  properly  edited,  and  based  upon  sound  principles,  would, 
within  a  year,  compel  the  withdrawal  of  all  the  existing  reports ; 
and  that  while  the  publication  of  the  reports  should  be  legally  free 
to  whoever  will  undertake  it,  the  State  might  aid,  by  necessary 
legislation,  or  by  reasonable  appropriations,  any  responsible  body 
that  would  relieve  it  of  the  duty  imposed  upon  it  by  the  Constitu- 
tion of  making  known  its  laws  to  its  citizens." 


On  the  Causes  of  Relapse  into  Crime,  and  on  the  Means  for  dimin- 
ishing their  MischievoiLs  Action,  By  Dr.  K  OuvECRONA.  Stock- 
holm.   1872. 

This  work  is  characterised  by  clear  and  cautious  exposition,  leaving 
no  doubt  as  to  the  quality  of  the  author's  facts^  or  as  to  the  excel- 
lence of  his  judgments.  There  is  just  enough  of  reiteration  to  secure 
the  attention  of  the  reader.  For  examples  and  illustrations,  the 
author  refers  not  only  to  the  i^ecorded  experience  of  his  own  country, 
but  to  that  of  Great  Britain,  France,  Germany,  and  the  United 
States.  His  personal  observations  give  vividness  to  his  references 
to  foreign  countries.  The  work  contains  many  interesting  details, 
and  though  perhaps  there  is  no  part  which  is  strikingly  novel,  the 
conclusions  justly  derive  much  weight  from  the  authoritative  posi- 
tion of  the  author,  his  high  intelligence,  and  candid  and  judicious 
spirit  of  inquiry.  The  work  is  one  which,  were  it  published  in  a 
more  accessible  language  than  Swedish,  would  be  read  with  great 
pleasure  by  the  many  who  now  interest  themselves  in  Reformatories 
and  Industrial  Schools,  to  explaining  the  benefits  of  which  it  is 
mainly  devoted.  Poverty,  occasional  deaths,  and  neglected  educa- 
tion, the  author  places  among  the  more  important  of  the  general 
causes  exciting  to  crime.  Possibly  he  might  have  insisted  more  on 
a  perverted  rather  than  a  neglected  education,  where  crime  was 
taught  with  an  assiduity  rarely  applied  to  honest  arts.  The  more 
important  of  the  special  causes  exciting  to  relapse  he  considers  to 
be  the  present  system  of  imprisonments — whether  the  sentences  be 
for  long  or  short  periods — and  the  difficulty  of  finding  employment 
for  the  released.  As  to  short  imprisonments,  the  author  concurs 
with  those  who  think  that  they  produce  no  enduring  impression  of 
good,  and  that  they  afford  many  opportunities  for  engrafting  im- 
pressions of  evil.  To  long  imprisonments  the  author  objects,  on  the 
ground  that  they  impair  the  fitness  of  those  subjected  to  them  for' 
a  resumption  of  social  relations,  and  for  a  return  to  the  active  duties 
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of  life,  by  engraining  apathy  into  them,  shaking  their  self-depen- 
dence, and  attaching  to  them  a  stigma  which  makes  them  unwill- 
ingly received.  He  makes  the  same  complaint  with  reference  to 
Sweden  which  is  often  made  here,  namely,  that  the  prisons  are  made 
too  comfortable,  so  that  the  gaol  loses  its  terrors.  A  Swedish  cottager 
or  day-labourer,  he  tells  us,  has  often  it  not  in  his  power  to  have 
animal  food  ten  time^  in  a  year,  and  indeed  scarcely  on  other  occa- 
sions than  at  Christmas  and  a  few  other  high  festivals.  On  the 
other  hand,  the  Swedish  prisons  not  only  supply  far  better  and  more 
plentiful  food  than  is  attainable  by  the  free  labourer,  but  they  give 
the  prisoner  better  clothes  and  bedding,  and  attend  better  to  keep- 
ing him  warm,  well  ventilated,  and  clean.  To  complete  everything, 
they  pay  him  well,  and  the  savings  allowed  him  from  the  profit*  of 
his  work  may  actually  exceed  those  possible  to  a  free  labourer.  Then 
there  is,  lastly,  the  difficulty  of  the  released  prisoner  finding  a  refuge 
elsewhere.  Those  prisoners  who  most  easily  find  re-emplojrment 
in  Sweden,  he  remarks,  are  the  child-murderers.  Generally  the  re- 
leased prisoner  finds  his  refuge  only  among  relatives,  or  among  some 
rare  philanthropists.  The  result  is  unhappy.  The  re-convictions 
of  those  condemned  to  penal  labour  in  Sweden,  the  author  finds  to 
average,  during  the  four  years  ending  in  1870,  30  55  per  cent,  of 
the  general  committals.  The  average  re-committals  of  those  released 
"  conditionally"  (corresponding  with  our  tickets  of  leave)  reached 
the  alarmingly  high  proportion,  for  the  same  period,  of  86*85.  It  is 
no  wonder  that,  in  the  face  of  these  facts,  the  author  strenuously 
recommends  the  Reformatory  instead  of  the  Prison. 

Among  reformatories,  the  author  specially  prefers  that  of  the 
Val  d'Yevre,  but  he  pleads  for  them  all  as  not  being  more  costly 
than  prisons,  and  as  having  aims  and  producing  results  diametri- 
cally opposed  in  their  goodness  to  the  evils  incident  to  prisons.  He 
recommends  the  establishment  of  a  parent  institution  as  a  centre, 
in  the  capital  of  the  country,  with  atfiliated  branches  throughout 
the  provinces,  proceeding  all  on  a  common  rule,  yet  with  freedom 
of  adaptation  to  local  circumstances,  and  knowledge  of  each  others' 
efforts,  successes,  and  failures.  In  this  way  he  points  out  that  the 
statistics  of  the  whole  would  be  more  ample,  instructive,  and  valu- 
able than  any  now  accessible.  The  British  system  of  local  action, 
with  central  control  and  inspection,  gives  to  our  reformatories  and 
industrial  schools — though  perhaps  not  so  completely — many  of  the 
advantages  which  the  author  claims  for  his  proposed  system.  To 
those  who  are  in  search  of  ideas  for  the  improvement  .of  our  penal 
system  we  cordially  commend  the  consideration  of  Dr.  Olivecrona's 
views. 

The  Law  of  Criminal  Conspiracies  and  Agreements,  By  E.  S.  Wright 
of  the  Inner  Temple,  Barrister  at  Law,  Fellow  of  Oriel  College, 
Oxford.     London :  Butterworths,  7  Fleet  Street 

'^^is  is  an  exceedingly  clear  and  satisfactory  history  of  the  develop- 
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ment  of  the  modern  law  of  conspiracy  out  of  the  old  doctrine  that, 
the  essence  of  crime  being  in  the  intention,  a  criminal  intent 
manifested  by  any  act  done  in  furtherance  of  it  may  be  punishable, 
although  that  act  is  not  in  law  an  actual  attempt.     This  doctrine 
was  very  early  applied  to  the  crime  of  conspiracy  as  defined  by 
33  Edw.  I.,  the  rule  being  finally  settled  by  the  Poulterer's  case 
in  1611,  that  "  although  the  crime  of  conspiracy,  properly  so  called, 
was  not  ■  complete  unless  in  a  case  of  conspiracy  for  maintenance 
some  suit  had  been  actually  maintained,  or  in  a  case  of  conspiracy 
for  false  and  malicious  indictment,  the  party  against  whom  the 
conspiracy  was  directed  had  been  actually  indicted  and  acquitted, 
yet  the  agreement  for  such  a  conspiracy  was  indictable  as  a  sub- 
stantive otTence,  since  there  was  a  criminal  intent  manifested  by 
an  act  done  in  furtherance  of  it,  viz.  by  the  agreement :  and  from 
this   time,  by  an   easy  transition,  the  agreement  or  confederacy 
itself  for  the  commission  of  conspiracy  came  to  be  regarded  as  a ' 
complete  act  of  conspiracy."     The  doctrine  was  further  enlarged 
into  a  rule  that  "  a  combination  to  commit  or  to  procure  the  com- 
mission of  any  crime  was  criminal,  and  might  be  prosecuted  as  a 
conspiracy,  although  the  crime  might  have  nothing  to  do  with  the 
crime  of  conspiracy  properly  so  called ;"  that  is,  as*  it  may  be  neces- 
sary to  explain  to  Scots  lawyers,  a  confederacy  or  alliance  for  the 
false  and  malicious  promotion  of  indictments  and  pleas,  or  for 
embracery  or  maintenance  of  various  kinds. 

In  the  course  of  the  seventeenth  century  it  was  further  settled  that 
the  "  gist  of  the  crime  "  was  in  the  agreement  to  do  the  criminal 
acts,  and  not  in  the  acts  themselves,  and  that  even  where  the  acts 
were  statutory  offences,  the  conspiracy  to  do  them  might  be  laid 
and  punished  as  a  substantive  crime  at  common  law.     The  phrase 
that  the  conspiracy  was  the  "gist  of  the  indictment,"  however 
came  to  be  used  for  a  different  purpose,  and  it  was  held  that  a 
combination  to  cheat  might  be  criminal  as  a  conspiracy,  although 
the  proposed  deception  is  not  itself  punishable.      In  the  same 
period  we  find  for  the  first  time  statements  of  the  general  doctrine 
that  a  purpose  may  be  criminal  when  concerted  by  several,  which 
would  not  be  of  that  character  if  entertained  merely  by  an  individual ; 
e.g.y  in  Hawkin's  PUm  of  the  Crown  (i.  72,  2)  it  is  stated  that 
"  there  can  be  no  doubt  but  that  all  confederacies  whatever,  wrong- 
fully to  prejudice  a  third  person,  are  highly  criminal  at  common  law," 
a  proposition,  says  Mr.  Wright,  "  to  which,  unless  by  'wrongfully' 
he  meant  by  criminal  means,  the  authorities  cited  by  him  .... 
furnish  little  or  no  support."     By  the  end  of  the  eighteenth  century 
an  impression  had  grown  up  among  lawyers,  "  which  can  only  be 
described  by  the  double  proposition  that  a  combination  to  do  an 
unlawful  act  is  criminal,  and  that  in  tliis  phitise  *  unlawful  *  does 
not  necessarily  mean  criminal." 

The  most  important  application  of.  the  doctrine  of  criminal  com- 
binations  in  this   century  is    its   extension  to   combinations   of 
VOL.  XVn.  NO.  CC. — AUGUST  1873.  2  G 


410  REVIEWS. 

workmen.  In  England  certain  statutes  were  passed  prohibiting 
combinations  of  workmen  to  alter  wages  or  hours  in  the  reign  of 
Edward  VI.,  but  the  important  acts  of  modern  times  are  39  Greo. 
ni.  c.  81 ;  39  &  40  Geo.  III.  c.  106 ;  5  Geo.  IV.  c.  95 ;  repealed 
by  6  Geo.  IV.  c.  129,  repealed  by  the  Criminal  Law  Amendment 
Act  1871.  "  These  statutes  were  soon  enforced,  not  merely  by  the 
summary  proceedings  which  they  prescribed,  but  also  by  the  more 
stringent  means  of  indictments  for  combinations  to  enforce  their 
provisions.''  The  question  was  also  raised  whether  combinations 
for  the  purposes  dealt  with  by  the  Acts  are  criminal  at  common 
law.  Mr.  Wright  deals  with  these  subjects  too  extensively  for 
quotation  or  criticism  in  this  review.  His  chapters  on  this  subject, 
•  as  indeed  his  whole  book,  will  be. of  the  highest  value  to  all  who 
engage  in  the  discussions  on  this  subject  which  are  likely  to  demand 
attention  for .  some  time.  We  have  only  room  to  state  his  con- 
clusions ;  first,  as  to  the  actual  state  of  the  law ;  and  secondly,  as 
to  the  uses  of  the  doctrine  of  conspiracy  in  criminal  law. 

"  It  is  conceiyed  that  on  a  review  of  all  the  decisions  there  is  a  great  pre- 
ponderance of  authority  in  favour  of  the  proposition  that,  as  a  rule,  an 
agreement  or  combination  is  not  criminal  unless  it  be  for  acts  or  omissions 
(whether  as  'ends'  or  as  'means')  which  would  be  criminal  apart  from 
agreement  (see  esp.  1725  Edwanls ;  1788  Fowler ;  1811  Turner ;  1834 
Seward^ ;  and  that  the  modem  ]aw  of  conspiracy  is  in  truth  merely  an  extension 
of  the  law  of  attempts,  the  act  of  agreement  for  the  criminal  purpose  being 
substituted  for  an  actual  attempt  as  the  overt  act.  It  has  been  seen  by  what 
steps  a  beneficial  exception  has  established  itself  in  the  case  of  agreements  to 
deiraud,  and  how  the  ancient  crime  of  conspiracy,  properiy  so  called,  has  been 
extended  to  charges  of  any  kind  of  crime  made  for  purposes  of  extortion. 
Probably  also  in  the  case  of  agreements  'directly  of  a  public  nature  and 
levelled  at  the  government,'  and  perhaps  in  the  case  of  agreements  to  pervert 
or  defeat  justice,  the  law  of  criminal  combinations  has  gone  somewhat  beyoiicL 
the  bounds  of  the  ordinary  criminal  law.  In  the  case  of  agreements  to  injure 
private  persons,  the  balance  of  decisions  seems  to  inchne  against  any  such 
extension,  though  expressions  of  opinion  occur  in  favour  of  the  possibility  of 
such  an  extension  in  cases  still  to  be  defined.  In  the  ccue  of  agreements  to 
coerce  a  master  or  workman  in  the  conduct  of  his  business  or  in  the  disposal  of 
his  industry,  there  seems  to  be  recent  authority  in  favour  of  such  an  extension, 
but  it  has  not  yet  been  placed  beyond  doubt  by  number  of  cases  or  by  the 
authority  of  a  court  of  appeal ;  and  it  has  been  seen  that  there  is  much 
difficulty  in  finding  authonfy  for  such  an  extension  in  the  common  law  before 
the  present  century." 

"  On  the  whole  it  would  seem  that  the  uses  in  criminal  law  of  the  doctrine  of 
the  criminality  of  agreement  are  of  the  following  kinds  and  subject  to  the 
following  Hmitations,  viz. : — 

"  1.  Its  principal  function  is  that  of  a  general  auxiliaiv  to  laws  creating 
particular  crimes.  Four  modes  have  been  specified  in  which  it  may  be  so 
auxiliarv. 

"  2.  In  some  cases  it  may  be  proper  to  treat  the  agreement  for  a  minor  offence 
as  so  altering  its  quality  and  mischief  as  to  make  it  a  fit  object  for  punishment 
as  a  crime.  But  these  cases  are  probably  few,  and  they  ought  to  he  specified 
in  the  written  law. 

"  3.  There  are  some  mischievous  conditions,  of  things,  such  as  an  unlawful 
assembly,  which  ought  to  be  punished  as  crimes,  and  \vliich  cannot  be  brought 
about  except  by  the  concurrence  of  more  persons  than  one. 

"  4.  There  may  be  cases  in  which  acts  done  by  several  persons  in  agrecmen' 
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ought  to  be  punished,  although  the  same  acts  ought  not  to  be  punished  if  done 
wimout  agreement.    But  these  ought  to  be  specined  and  carefully  defined. 

''  5.  In  an  imperfect  system  of  criminal  law  the  doctrine  of  criminal  agree- 
ments for  acts  not  criminal  may  be  of  great  practical  value  for  the  punishment 
of  persons  for  acts  which  are  not,  but  which  ought  to  be  made  punishable 
irrespectively  of  agreement,  and  especially  for  some  kinds  of  fraud  ;  but  this 
-use  of  the  doctrine  involves  an  important  delegation  of  a  legislative  power  in  a 
matter  in  which  the  exercise  of  such  power  ought  to  be  carefully  guarded, 
since  the  legislature  admits  its  own  inability  to  discover  the  principles  on  which 
legislation  ought  to  proceed.'' 

Tidd  Pratfs  Law  of  Friendly  Societies  and  Industrial  and  Provident 
Societies^  wUh  the  Acts,  Observations  tJiereon,  Forms  of  Rvles^  etc., 
and  the  leading  Cases  ai  length,  and  a  copiovs  Index.  Eighth 
Editiou.  Eevised  and  Enlarged.  By  Edward  William  Bra- 
brook,  F.S.A.,  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law,  Assistant- 
Registrar  of  Friendly  Societies  in  England,  Author  of  "  The  Law 
of  Co-operative  Societies,"  and  "The  Law  of  Trade  Unions." 
London :  Shaw  and  Sons,  Fetter  Lane. 

The  late  Mr.  Tidd  Pratt's  "Manual  of  the  Law  of  Friendly 
Societies  "  is  so  well  known,  and  has  proved  so  useful  in  its  depart- 
ment, that  it  needs  no  commendation  from  us.  The  seventh 
edition  was  published  in  1867,  and  it  has  been  for  some  time  out 
of  print.  Mr.  Brabrook's  intimate  official  acquaintance  with  the 
practical  working  of  the  law  marked  him  as  the  proper  editor  of 
the  new  edition,  and  we  can  testify  that  his  duty  has  been  well 
performed.  The  additional  matter  amounts  in  all  to  about  thirty 
pages,  some  of  it  being  of  much  importance.  We  observe  that  a 
new  chapter  has  been  given  on  the  law  relating  to  imregistered 
Societies  (see  p.  82). 

Even  to  the  Scotch  lawyer  and  the  Scotch  manager  of  a  Friendly 
or  Co-operative  Society  this  is  a  book  of  indispensable  utility, 
containing  as  it  does  in  a  convenient  form  the  numerous  acts,  with 
an  index  and  all  the  English  authorities.  To  us  however  it  would 
have  been  much  more  useful  if  it  had  contained  some  reference  to 
the  Scottish  authorities  of  which  there  are  a  considerable  number, 
and  a  brief  statement  of  the  differences  between  the  Scotch  and 
English  law.  It  would  probably  effect  the  sale  of  a  much  larger 
number  of  copies  in  Scotland,  if  a  short  supplement  supplying  these 
deficiencies,  along  with  a  new  index  to  the  whole,  could  yet  be  added. 


^ke  iHonth. 


The  Judicature  Bill — TJie  Appellate  Tribunal  for  Scotland. — 
On  Monday,  June  30,  Mr  Gladstone  intimated  that  the  retention  of 
the  jurisdiction  of  the  House  of  Lords  in  Scotch  and  Irish  appeals 
would  not  be  insisted  in,  and  that  Mr.  Bouverie's  proposal  to  transfer 
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these  to  the  new  Appellate  Court  would  be  accepted  by  Government. 
The  reason  assigned  for  this  was  that  the  satisfaction  with  which 
Scotland  and  Ireland  regarded  their  present  Court  of  Appeal  assumed 
the  continuance  of  the  House  of  Lords  as  an  imperial  Court,  with  all 
its  present  jurisdiction  and  habits.  It  is  indeed  hard  to  believe  that 
the  House  of  Lords  will  remain  as  efficient  a  tribunal  as  heretofore, 
when  deprived  of  half  its  importance  and  half  its  work.  It  was, 
therefore,  resolved  by  the  Government,  in  accordance  with  the  unani- 
mous opinion  expressed  by  a  meeting  of  the  Scotch  members  of 
Parliament,  to  propose  amendments  making  the  High  Court  of 
Appeal  an  imperial  Court,  dealing  with  appeals  from  the  Supreme 
Courts  at  Edinburgh  and  Dublin  as  the  House  of  Lords  has  hitherto 
done;  and  with  this  view  altering  the  constitution  of  the  Court  by 
introducing  representatives  of  the  Scotch  and  Irish  Benches. 

This  proposal  excited  much  interest.  Mr.  Disraeli  immediately 
had  his  little  fling  at  it,  and  his  sneers  at  Scotch  lawyers  and  Scotch 
jurisprudence ;  but  Lord  Cairns  raised  a  graver  issue  and  one  of 
more  vital  importance  to  the  BilL  The  House  of  Lords  betrayed 
imder  his  direction  a  deep-seated  jealousy  of  the  Bill  itself,  and  a 
barely  concealed  desire  to  retract  the  surrender  of  its  jurisdiction 
already  made.  The  design  of  Lord  Cairns  was  not  so  much  to  damage 
the  BUI,  of  which  indeed  he  is  one  of  the  authors,  as  the  Ministry 
which  has  already  suffered  a  series  of  defeats.  He  feigned  extreme 
indignation  at  the  audacity  of  the  House  of  Commons  in  altering  a 
part  of  the  Bill  which  touched  the  rights  of  the  other  House  of 
Parliament,  and  quoted  in  support  of  his  position  a  dictum  of  Black- 
stone  and  a  precedent, — a  conflict  in  which  twenty  years  ago  Lord 
Lyndhurst,  in  defence  of  the  privileges  of  the  peers,  inflicted  a 
severe  defeat  on  Lord  John  EusseU.  The  conduct  of  Lord  Cairns, 
in  which  he  was  supported  by  the  Marquis  of  Salisbury  and  the 
Duke  of  Eichmond,  placed  the  Ministry  in  a  difficulty,  from  which, 
however,  they  have  extricated  themselves  by  a  retreat.  It  is  to  be 
regretted  that  it  should  have  been  possible  for  either  political  party 
to  endanger  the  success  of  an  important  and  long-waited  for  legal 
reform,  in  which  the  leaders  on  both  sides  concurred,  in  order  to  win 
a  momentary  triumph ;  and  it  must  be  admitted  that  if  Mr.  Glad- 
stone had  been  as  arrogant  and  overbearing  as  some  of  his  enemies 
say,  he  might  have  brought  upon  the  country  either  the  unfortunate 
spectacle  of  a  useless  controversy  between  the  two  Houses  of  Parlia-. 
ment,  or  the  loss  of  a  measure  which  will  not  probably  have  so  good 
a  chance  of  passing  for  many  years  to  come. 

To  withdraw  the  proposed  addition  of  an  Irish  and  a  Scotch  judge 
to  the  new  Court  of  Appeal,  and  the  reference  of  all  the  appeals  of 
the  United  Kingdom  to  it  as  an  imperial  Court,  would  have  seemed 
very  like  a  humiliating  retreat ;  and  it  would  also  have  been  con- 
strued as  an  admission  of  the  very  extraordinary  doctrine  of  privilege 
maintained  by  Lord  Cairns.  The  House  of  Lords  is  already  strong 
"^r  obstruction,  as  reforming  lawyers  have  sometimes  painfully  felt ; 
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and  the  difficulty  of  admitting  the  pretensions  so  unblushingly  put 
forward  was  all  the  greater,  because,  notwithstanding  Lord  Caims's 
reference  to  authority,  they  were  entirely  refuted  by  the  weight  of 
authority  and  precedent.  Mr.  Gladstone's  red  letter  clauses  are  an 
ingenious,  if  not  an  altogether  satisfactory  way  out  of  the  difficulty ; 
but  his  vindication  of  the  right  of  the  Commons  to  deal  originally, 
even  with  questions  touching  the  right  of  the  peerage,  is  of  some  im- 
portance for  constitutional  lawyers.  The  House  of  Lords  exercising 
its  right  to  deal  with  questions  as  to  the  rights  and  constitution  of 
the  Lower  House,  has  constantly  amended,  or  thrown  out,  Eeform 
Bills,  Bribery  Bills,  and  Ballot  Bills ;  and  the  House  of  Commons, 
in  Jike  manner,  has  not  refrained  from  legislation  on  questions 
touching  the  privileges  of  peers  and  the  constitution  of  the  Upper 
House.  The  only  restriction  admitted,  and  that  only  on  grounds  of 
courtesy,  is  that  neither  House  ought  to  initiate  any  measures  inter- 
fering with  the  procedure  of  the  other.  So,  while  a  bill  introduced 
in  the  Commons  in  1832  for  the  abolition  of  Proxies  in  the  House 
of  Lords  was  withdrawn  for  this  reason — the  House  of  Commons  has 
not  hesitated  to  introduce  and  amend  Bills  as  to  the  number  of 
bishops  sitting  in  Parliament,  and  even  deprived  peers  but  a  few 
years  ago  by  a  Bill,  not  introduced  in  the  Upper  House,  of  its  old 
and  valuable  personal  privileges  in  regard  to  Bankruptcy.  But  it 
is  a  sufficient  answer  to  Lord  Cairns's  preposterous  doctrine  that  it 
goes  far  beyond  anything  ever  asserted  by  Blackstone  or  Lord 
Lyndhurst.  Their  authority  can  be  alleged  in  support  of  no  wider 
proposition  than  this,  that  the  House  of  Commons  has  no  right  to 
begin  a  measure  affecting  the  privileges  of  the  House  of  Lords. 
Lord  Cairns  would  have  it  that  the  House  of  Commons  dare  not  even 
amend  such  a  Bill  when  sent  down  to  it  from  the  House  of  Lords. 

Upon  the  merits  of  the  "  Scotch  and  Irish  clauses"  proposed  to  be 
added  to  the  Bill  little  needs  to  be  said.  At  different  periods  the 
House  of  Lords  has  deserved  and  received  different  degrees  of  credit 
as  a  Court  of  Appeal  for  Scotland.  Upon  the  whole  it  may  be  said 
to  have  done  its  duty  well,  under  considerable  difficulties,  while  it 
must  be  admitted  that  at  some  periods  its  judgments  have  been  long 
delayed  and  of  little  weight.  It  could  hardly  be  hoped  that  when 
deprived  of  the  importance  it  derives  from  being  an  imperial  Court 
of  Appeal,  and  when  its  functions  are  confined  to  the  hearing  of 
the  disputes  of  despised  provincials  from  Scotland  and  Ireland,  its 
amateur  judges  would  perform  their  work  with  the  same  assiduity 
and  ability  that  we  have  lately  been  accustomed  to.  Their  judg- 
ments too  would  not  only  fail  to  receive  the  same  respect,  but  would 
probably  cease  to  attain  some  of  the  most  important  of  the  purposes 
which  they  now  subserve.  For  example,  instead  of  helping  towards 
the  gradual  assimilation  of  the  law,  and  the  preservation  of  uni- 
formity in  those  important  departments  in  which  the  laws  of  the 
different  countries  are  the  same,  conflicting  decisions  would  often 
be  given  by  the  High  Court  of  Appeal  for  England^  and  the  House 


414  THE   MONTH. 

of  Lords  for  Scotland.  To  take  a  familiar  example,  nothing  would 
prevent  opposite  decisions  from  being  given  in  the  construction  of 
the  Railway  Acts,  so  that  the  business  of  a  great  railway  company 
might  be  subject  to  one  law  in  England  and  another  in  Scotland, 
although  the  words  of  the  Statute,  by  which  it  is  nominally  ruled 
are  the  same  in  both  countries. 

It  may  be  that  the  clauses  require  amendment  in  some  details, 
so  as  to  prevent,  for  example,  our  jurisprudence  from  being  placed 
at  the  mercy  of  a  mere  section  of  a  great  English  Court.  But  upon 
the  whole  we  cannot  but  regard  the  change  proposed  by  the  Govern- 
ment not  only  as  wholesome  for  the  country  and  the  profession,  but 
as  inevitable.  And  if  it  be  inevitable,  it  is  surely  better  that  it 
should  be  effected  unico  contextu  with  the  great  reform  of  the  con- 
stitution of  the  English  Courts,  rather  than  that  Scotch  and  Irish 
appeals  should  be  introduced  by  a  back  door  two  or  three  years 
hence.  It  would  be  unfortunate  if  a  Court  which  is  to  dispose  of 
our  business  and  which  must  necessarily  exert  an  important  in- 
fluence upon  the  rights  and  interests  of  Scotchmen,  not  merely  by 
its  decisions  in  individual  cases,  but  by  its  reaction  upon  the  substan- 
tive law  of  the  country,  should  be  formed  and  completely  organized 
without  the  presence  of  any  Scotch  element  The  Eules  framed 
by  the  Court  itself  wiU  be  of  the  highest  significance  for  its  future 
working.  We  are  glad  to  observe  that  the  Government  does  not 
lose  sight  of  this,  the  Attorney-General  having  given  notice  of 
an  amendment  on  the  qualification  clause  admitting  advocates  of 
fifteen  years'  standing  as  judges  of  the  High  Court  of  Appeal  This 
leads  us  to  consider  the 

Possible  Official  Changes  in  Scotland  in  consequence  of.  tfie^ 
Jvdicaiure  BUI. — The  new  phase  upon  which  the  Bill  has  en- 
tered during  the  past  month  has  led  to  many  rumours  of  a  per- 
sonal nature,  and  to  not  a  little  canvassing  of  personal  merits 
and  motives.  We  do  not  mean  to  discuss  such  questions,  ex- 
cept to  state  the  general  results  at  which  the  public  opinion  of 
the  profession  may  be  safely  said  to  ha^ve  arrived.  The  Scotch 
element  in  the  new  Court  is  to  consist  of  one  Ordinary  Judge,  resid- 
ing in  London  and  taking  part  in  the  daily  work  of  the  Court,  and 
of  two  Extraordinary  Judges,  the  Lord  President  and  Lord  Justice- 
Clerk,  who  will  be  summoned  to  London,  we  presume,  in  cases 
of  difficulty,  or  if  the  Ordinary  Judge  happens  to  be  ilL  This  is 
perhaps  as  good  an  arrangement  for  Scotland  as  could  be  expected, 
and  wiU  be  a  fresh  reason  for  securing  for  these  offices  in  Scot- 
land men  of  the  highest  judicial  power,  a  quality  which  has 
sometimes  been  lost  in  consequence  of  a  supposed  necessity  to 
reward  political  services.  There  are  at  this  moment  but  two 
men  whom  the  profession  in  Scotland  on  either  side  of  politics 
would  wish  to  see  permanently  representing  Scotland  in  the  new 
Imperial  Court,  the  Lord  President  and  the  Lord  Advocate.     XJn- 
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doubtedly  the  presence  of  both  aa  ordinary  judges  would  immensely 
strengthen  that  Court,  though  the  loss  to  the  Edinburgh  Courts 
would  be  great.  But  as  only  one  can  go,  it  seems  to  be  thought 
probable,  and  it  is  not  unreasonable,  that  the  Lord  Advocate  should 
be  selected.  His  Lordship  has  made  great  sacrifices  for  his  party, 
which  it  may  properly  desire  to  reward  by  his  promotion  to  a  great 
and  important  office  for  which  he  is  pre-eminently  qualified. 
During  the  eight  years  of  his  parliamentary  life  he  has  lost  by  his 
attention  to  public  duty  no  small  portion  of  a  large  professional 
income,  and  he  has  carried  at  least  one  Government  measure  of  the 
first  importance.  Although  opposition  of  a  strenuous  and  some- 
times, as  at  this  moment,  of  a  factious  character  has  prevented  the 
success  of  some  other  of  his  more  important  efforts,  yet  his  Bills, 
and  the  principles  he  has  expressed  on  many  occasions  with  un- 
equalled force  and  clearness,  have  produced  a  most  remarkable 
change  in  the  prospects  of  law  reform.  Mr.  Gordon's  Conveyanc- 
ing Act  of  1868  was  thought  to  have  settled  the  land  law  of  Scot- 
land for  a  generation ;  but,  although  the  House  of  Lords,  supporting 
a  narrow  section  of  Edinburgh  agents,  may  succeed  in  maiming  or 
delaying  the  Government  Bill  of  this  Session,  it  may  be  said  that 
Lord  Advocate  Young,  by  his  bold  and  almost  unassisted  labours, 
has  made  it  possible  for  Scotland  to  have  within  the  next  few  years 
the  most  simple,  secure,. and  economical  system  of  land  tenure  in 
the  world. 

In  these  circumstances  it  is  not  surprising  that  the  public  should 
have  made  up  its  mind  that  if  a  Liberal  Government  is  to  name  the 
first  Scotch  member  of  the  High  Court  of  Appeal,  it  can  make  no 
choice  but  the  Lord  Advocate  Whether  as  a  liberal  lawyer  or  a 
strong  liberal  politician  he  distances  all  competitors. 

As  months  will  probably  elapse  before  any  arrangement  as  to 
the  constitution  of  the  new  Court  will  be  fixed,  it  is  almost 
premature  to  discuss  other  changes.  It  is  understood  that  the 
Solicitor-General  will  with  some  unwillingness,  and  with  the 
entire  assent  of  the  country  and  of  the  profession,  become  Lord 
Advocate ;  but  the  next  Solicitor-General  has  not  yet  been 
found.  The  names  of  Mr.  Crichton,  Mr.  McLaren,  and  Mr.  Lancas- 
ter have  been  mentioned.  Any  of  them  would  be  unexceptionable. 
Mr.  Crichton  has  long  been  known  as  one  of  the  soundest,  most 
experienced,  but  at  the  same  time  most  unobtrusive  and  most  con- 
scientious of  Scotch  lawyers ;  and  if  he  should  be  selected  for  the 
distinction,  he  will  certainly  attain  it  without  the  slightest  effort  or 
suggestion  on  his  part,  merely  by  having  done  his  duty  to  his 
clients  and  his  profession.  Mr.  Lancaster  has  already  been  loudly 
proclaimed  by  some  newspapers  as  the  coming  man ;  and  his  pro- 
fessional position  and  the  great  political  ability  which  his  friends 
know  him  to  possess,  justify  his  claim.  It  is  in  any  event  certain, 
we  believe,  that  he  will  be  a  candidate  for  a  Scotch  constituency 
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at  ne:xt  general  election,  though  the  statement  that  he  will  stand 
for  the  Universities  of  Glasgow  and  Aberdeen  is  certainly  premature 
and  probably  not  authentic.  Mr.  John  McLaren  has  also  been 
wished  by  many  friends  to.  take  a  share  in  the  parliamentary  life 
from  which  Scotch  lawyers  have  hitherto  held  too  much  aloof.  If 
the  senior  member  for  Edinburgh  were  to  retire,  Mr.  John  McLaren 
would  unite  all  shades  of  the  Liberal  party  of  that  city  in  his  sup- 
port. But  we  understand  that  the  public  services  of  Mr.  D. 
M'Laren  are  not  yet  to  be  lost  to  his  country ;  and  indeed  we  fear 
that  Mr.  John  M'Laren  would  be  reluctant  to  make  the  sacrifice  of 
his  present  lucrative  practice  which  going  into  Parliament  w^ould 
involve,  unless  induced  to  do  so  by  the  offer  of  the  Solicitor- 
Generalship.  As,  however,  the  appointment  to  that  office  depends 
on  professional  considerations  alone,  and  a  seat  in  Parliament  is  not 
a  condition  precedent,  it  may  be  said  that  Mr.  McLaren's  chances 
are  good. 

American  Gossip  about  English  Lawyers. — Justin  McCarthy 
gossips  about  some  great  English  lawyers  in  the  following  strain : — 

He  describes  Sir  Alexander  Cockbum,  the  Lord  Chief-Justice,  as 
a  man  now  rather  more  than  seventy  years  of  age,  with  a  handsome 
face,  bright,  sweet  manners,  clear  voice,  and  free,  facile  style.  He 
began  life  without  much  fortune,  aud  his  early  career  at  the  bar 
was  rather  a  hard  struggle.  But  when  he  was  nearly  fifty,  he  won 
celebrity,  and  won  it  all  in  a  flash. .  In  the  House  of  Commons,  he 
made  little  way  there  until  the  famous  ''  Don  Pacifico "  case  in 
1850.  Lord  Palmerston  was  Premier,  and  a  vote  of  censure  on  the 
Government  was  carried  in  the  Lords.  A  motion  was  made  in  the 
House  approving  the  action  of  Palmerston.  His  own  speech  in 
defence  of  himself  was  said  to  be  one  of  the  ablest  and  most  suc- 
cessful efforts  of  his  life. 

"  But  even  Palmereton's  speech,"  says  McCarthy,  "  was  thrown  into  the  sharle 
by  the  unexpected  brilliancy,  power,  spirit  and  grace  of  the  speech  in  which 
Cockbum  sutprised  and  delighted  the  nouse.  When  the  new  orator  sat  down 
the  ministerial  benches  were  in  a  moment  almost  deserted,  such  was  the  rush 
of  members  to  congratulate  him.  That  speech  was  the  sensation  of  the  Session. 
But  Cockbum  rose  to  speak  that  night  an  obscure  man,  and  he  sat  down  a 
celebrity.  The  success  was  like  that  which  some  really  great  actor  makes  when 
he  gets  his  first  chance  of  playing  a  fine  part,  and,  coming  on  the  sta^e  a 
nobody,  leaves  it  with  fame  and  fortune  at  nis  feet.  England  is  governed  by 
parliamentary  speaking.  It  would  not  be  easy  to  convey  to  any  stranger  a  fuU 
idea  of  the  influence  on  a  man^s  career  which  one  remarkable  speech  in  the 
House  of  Commons  may  have.  Cockbum's  way  was  made  by  that  night.  In  a 
few  months  he  was  appointed  Solicitor-General ;  in  a  few  months  more  he  was 
raised  to  the  rank  of  Attorney-General.  He  had  never  again  any  great  oppor- 
tunity of  proving  his  .powers  as  an  orator  in  the  House  of  Commons ;  but  when- 
ever he  nad  occasion  to  speak  he  always  made  it  evident  that  an  occasion 
worthy  of  his  eloquence  would  always  find  the  orator  equal  to  it.  At  the  bar, 
however,  he  had  some  remarkable  chances  while  he  held  the  place  of  Attorney- 
General.     He  prosecuted  in  the  Rugeley  murder  trial — an  extraordinary  case  of 
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systematic  poisoning  by  a  man  named  Palmer  ;  and  he  took  a  leading  part  in 
the  *Hepwood  cause'— a  dispute  for  the  possession  of  a  great  Lancashire 
property,  in  which  half  the  peers  and  nobles  of  England  appeared  as  witnesses 
on  one  side  or  the  other — a  dispute  almost  as  interesting  to  the  public  of  its  day 
as  the  Tichbome  claim  of  our  present  time.     Sir  Alexander  Cockburn  proved' 
himself  beyond  all  cavil  one  of  the  greatest  English  advocates  of  his  generation. 
There  was,  moreover,  a  masculine  breadth  of  view  in  him  which  raised  him 
above  the  rank  of  the  mere  pleader.     He  seemed  to  have  some  claim  to  be 
regarded  as  in  his  sphere  a  great  man,  and  not  merely  a  clever  talker.    His 
style  is  singularly  fascinating.     It  is  always  rather  hazardous  to  attempt  to 
convey  to  an  audience  a  notion  of  what  a  foreign  orator  is  like,  by  comparing 
him  with  some  one  familiar  to  them  ;  but,  if  I  may  make  the  venture,  I  would 
say  that  Cockburn,  in  personal  appearance  and  in  oratorical  manner,  reminds 
me  more  of  Mr.  Wendell  Phillips  than  of  any  American  orator  I  have  heard. 
Exceeding  facility,  grace,  and  strength ;  the  light  play  and  the  rapid  penetration 
of  a  rapier — these  are  the  qualities  with  which  one  is  chiefly  impressed  who 
listens  to  the  eloquence  of  Cockburn.     One  is  not,  perhaps,  to  undervalue  the 
thought  and  care  which  must  have  gone  to  the  production  of  those  master- 
pieces of  force  and  grace.     A  certain  class  of  steady-going  lawj'ers  always  shake 
the  head  of  doubt  and  disapproval  over  Cockburn,  and  suggest  that  politics  and 
not  law  ought  to  have  been  his  business.     Perhaps  this  is  true.     Probably 
Cockburn  is  not  a  great  lawyer,  except  where  political  questions  come  to  be 
involved  with  law  ;  and  the  lawyer  is  really  greatest  who  takes  the  broadest 
and  most  citizen-like  view.     I  can  well  believe  that  when,  after  a  very  few 
years  of  parliamentarv  success,  he  left  the  House  of  Commons  for  the  bench, 
becoming  first  Chief-Justice  of  the  Common  Pleas  and  then  Lord  Chief-Justice 
of  England,  Sir  Alexander  Cockburn  soon  began  to  look  back,  with  yearning 
and  regret,  to  the  stirring  scenes  of  the  political  arena  amid  w^hich  he  made  his 
fame.     His  career  always  seems  to  me  to  have  become  a  sort  of  splendid 
mistake.     His  success  on  the  bench  is  rather  like  a  skilful  lour  de  farce  than 
the  natural  occupation  of  such  talents  and  temperament.      Twice  since  he 
became  Lord  Chief-Justice  he  has  had  an  occasion  fit  to  call  forth  his  political 
talents,  and  to  prove  his  deep  sympathies  with  the  principles  of  constitutional 
liberty,  and  his  courage  in  their  vmdication.    The  first  was  in  the  case  of  the 
officers  put  on  trial  for  carryiiug  out  the  savage  policy  approved  of  by  Governor 
Eyre  in  tlie  Jamaica  massacre,  when  Chief-Justice  Cockburn  spoke  out  in 
language  of  the  noblest  eloquence  and  in  the  faithful  spirit  of  constitutional 
law,  of  liberty,  and-of  humanity.     The  other  occasion  was  when,  during  the  last 
Session  of  Parliament,  the  Government  raided  to  the  judicial  bench  a  perfectly 
deserving  man.  Sir  Robert  Collier,  under  conditions  and  for  a  purpose  which 
seemed  like  a  trifling  with,  if  not  a  downright  evasion  of,  the  spirit  and  mean- 
ing of  the  law.     Then  again  Sir  Alexander  Cockburn  spoke  out,  although 
himself  an  earnest  liberal,  against  this  error  of  a  liberal  ministry.     So  angry 
were  the  ministers  with  this  act  of  manly  independence,  that  the  Duke  of  Argyll 
in  the  House  of  Lords  actually  applied  the  term  *  ribald '  to  the  protest  of  the 
Chief-Justice.     The  word  was  as  ridiculously  misapplied  as  it  was  offensively 
uttered.     Cockbum's  protest  was  simply  a  dignified  and  firm  remonstrance,  and 
to  call  it  ribald  was  as  preposterous  as  to  call  it  Chinese.     The  Duke  of  Argyll, 
when  he  came  to  himself,  apologized  for  his  extravagant  and  almost  inexcusable 
language,  and  the  whole  spirit  and  sense  of  the  English  public  went  with  the 
independent  and  fearless  judge.     Sir  Alexander  Cockbum's  is  indeed  a  nature 
profoundly  sympathetic.     In  his  sense  law  is  made  for  man  and  not  man  for 
law  ;  the  principles  of  freedom  and  of  humanity  are  to  be  the  rulers  and  not 
the  toys  ot  governments  and  of  nations.     He  will  always  stand  high  above  the 
level  of  the  mere  lawyer.    The  very  impulsiveness  which  sometimes  seems 
unwise  to  drier  minds  is  one  of  his  titles  to  public  admiration.     It  does  not 
affect  his  judg;ment  of  a  legal  question  ;  it  only  affects  his  tone  and  manner  of 
expre&sion.     Moreau  said  he  succeeded  as  a  soldier  only  because  he  was  before 
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all  things  a  citizen.    I  think  Cockbnm  will  be  eminent  as  a  judge  because  he 
is  before  all  things  a  citizen,  and  let  me  add,  a  lover  of  liberty. 

"  *  A  very  bad  character — unredeemed  by  a  single  fault/  is  the  epigrammatic 
description  which  a  great  living  English  statesman  is  said  to  have  given  lately 
of  his  rival.  No  such  descnption  will  apply  to  Sir  Alexander  Cockbum, 
for  he,  as  I  have  already  hmted,  is  reported  to  have  faults  enough  to 
endear  him  to  his  imperfect  human  brotners.  But  it  might  be  applied, 
perhaps,  in  perfect  good  nature,  to  the  new  Lord  Chancellor  of  England,  Sir 
Koundell  Palmer — ^probably,  on  the  whole,  the  greatest  English  lawyer  now 
living.  No  one  ever  heard  a  word  said  against  Sir  Roundell  Palmer.  All 
parties  alike  acknowledge  his  pure,  unblemished  character.  His  word  canies 
mfluence  in  every  debate  ;  his  authority  on  legal  questions  is  all  but  supreme. 
His  personal  character  is  so  highly  spoken  of,  that  one  wonders  how  it  happens 
that  ne  is  not  a  dull  man.  He  is  praised  as  steadily  and  as  uniformly  as  Old 
Grimes,  and  yet  he  is  a  man  of  the  highest  intellect  He  edits  hymn-books 
and  even  composes  hymns.  He  renounced  office  a  few  years  ago  rather  than 
have  anything  to  do  with  molesting  a  Church,  even  though  it  w^as  the  Irish 
Establisned  Church.  He  is,  in  fact,  a  sincerely  pious  and  devout  man,  with 
whom  conscience  is  supreme  in  little  things  as  well  as  in  great  The  late  Lord 
Chancellor,  Lord  Hatherley,  was  likewise  a  man  especially  conscientious,  pure 
and  good,  but  he  was  not  much  of  a  lawyer,  and  his  virtues  were  greater  than 
his  gifts  of  intellect ;  whereas  Roundell  Palmer  has  hardly  a  peer  among 
lawyers  and  scarcely  a  superior  among  men  of  brains.  He  is  an  admirable 
debater,  almost  as  fluent  as  Gladstone  himself,  whom,  in  some  points  of 
character  and  temperament,  he  considerably  resembles.  He  brings  great 
knowledge  to  bear  on  every  subject  he  handles,  and,  therefore,  always  com- 
mands the  profound  attention  of  the  house.  He  has  a  far  better  judgment 
than  Gladstone,  but  he  wants  Gladstone's  fire  and  force.  He  is  so  careful  not 
to  go  wrong,  not  to  overstate  or  misjudge  any  thing,  that  his  €peeches  never 
have  the  impulse  of  genuine .  eloquence.  His  voice  and  manner  of  speaking 
are  very  much  against  him — or,  at  all  events,  would  be  so  with  any  listener 
unaccustomed  to  that  peculiar  House  of  Commons  style  which  he  has  so  com- 
pletely adopted.  That  lachrymose  sing-song  which  for  some  inscrutable  reason 
has  become  the  tone  of  the  House  is  especially  noticeable  in  Sir  Roundell 
Palmer.  A  stranger  in  the  gallery,  hearing  mm  speak  on  some  ordinary 
question,  might  very  easily  imagine,  at  first,  that  he  was  pronouncing  a  funeral 
oration  over  some  dear  departed  being,  and  that  his  voice  was  choking  with 
sobs.  I  sat  one  evening  of  last  Session  in  the  gallery  of  the  House  of  Commons 
while  Sir  Roundell  Palmer  was  speaking,  and  I  was  so  much  impressed  by 
this  peculiarity,  that  I  performed  for  my  own  amusement  a  curious  little 
experiment.  I  drew  back  so  far  that  only  the  tones  and  not  the  words  of  the 
speaker  could  reach  me,  and  the  effect  was  precisely  as  if  I  had  been  listening 
to  somebody  sobbing  out  a  sad  lament.  Add  to  this  that  Sir  Roundell 
Palmer  looks  particularly  grave  and  even  doleful,  and  dresses  with  the  austere 
neatness  of  an  undertaker,  and  it  will  be  understood  how  the  eye  bears  out  the 
ear  in  keeping  up  the  curious  illusion.  Sir  Roundell  Palmer  will,  I  should 
think,  be  a  genuine  influence  in  the  House  of  Lords,  whither,  of  course,  he 
will  be  removed  as  Lord  Chancellor.  He  is,  on  the  whole,  better  fitted  for 
that  atmosphere  than  for  the  stormier  scenes  of  the  House  of  Commons.  I  do 
not  fancy  tnat  lie  is  a  man  who  has  in  him  much  of  the  joy  of  tlie  strife.  As 
Lord  Chancellor,  too,  he  wiU  be  in  a  position  to  press  on  some  of  the  schemes 
of  law  reform  which  he  has  at  heart ;  for  sedate  and  measured  as  he  is.  Sir 
Roundell  Palmer  is  a  bold  and  thorough  law  reformer.  His  is  indeed  one  of 
those  finer  temperaments  in  which  intellectual  power  supplies  the  place  of 
physical  or  animal  courage,  and  forces  weakness  itself  into  enterprise. 

*'  Sir  Roundell  Palmer's  name  and  present  position  have  brougnt  us  naturally 
into  the  society  of  Lord  Chancellors.  On  the  right  of  the  Lord  Chancellor's 
seat,  and  with  his  back  to  the  public  galleries,  there  sometimes  rises  in  debate 
now  a  man  who  when  he  occupied  the  place  made  the  woolsack  seem  the  seat 
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of  the  scomer.    He  is  worth  obsemng.    He  is  a  stout,  florid,  handsome  man, 
with  closely-shaven  face,  rather  fat  cheeks,  and  smooth  shiny  forehead.     He  is 
nearly  bald,  but  is  otherwise  well-preserved,  for  he  is  seventy-two  years  of  age. 
He  is  a  man  of  saintly  or  perhaps  oily  expression— somewhat  like  a  sleek  and 
handsome  Mr.  Pecksniff.     When  he  begins  to  speak  it  is  with  eyes  half  closed 
and  look  of  benignant  humility.    His  voice  is  naturally  acrid  in  its  tone,  but 
he  manages  to  edge  out  his  words  with  such  elaborate  meekness  that  they  carry 
a  suggestion  of  self-abasement  and  sanctity  in  every  syllable.     He  has  hardly 
spoken  a  sentence  when  a  laugh  runs  round  the  House — the  peculiar  kind  of 
laugh  with  which  great  men  greet  an  ill-natured  gibe  which  yet  they  cannot 
help  applauding.    jPor>  this  saint-like  personage  never  opens  his  mouth  but  to 
squirt  some  little  spray  of  venom  or  vitriol  on  somebody.    Every  sentence  tells ; 
and  every  sentence  stings.    When  the  speaker  has  something  peculiarly  bitter 
and  personal  to  say,  he  nearly  closes  his  eyes,  subdues  his  voice  to  its  blandest 
tone,  and  so  shapes  the  expression  of  his  mouth  that  it  seems  as  if,  to  use  a 
vulgar  old  saying,  butter  would  not  melt  in  it     This  is  Lord  Westbuiy,  once 
Lord  Chancellor,  twice  Attomey-Qeneral,  known  at  the  Bar  and  in  the  House 
of  Commons  as  Richard  Bethell ;  one  of  the  ablest  lawyers  in  England,  and 
perhaps  the  most  advanced  of  all  our  law  reformers  ;  a  man  of  powerful  and 
penetrating  intellect,  owner  of  a  great  head,  a  cold  heart,  and  the  sharpest 
tongue  that  ever  scathed  an  adversary.      Lord  Westbury  is  a  perfect  master 
of  vitriolic  sarcasm.    He  is  far  too  clever  at  it,  for  he  is  always  tempted  to 
display  his  talent,  and  it  has  always  made  him  enemies.    His  bitter  savings  are 
constantly  being  told  in  *  London  Society.'      Roebuck,  who    usea    to    be 
accounted   one   of    our    prime    fences    in    political   sarcasm,    attacked    him 
once  in  the   House    of   Commons,  but  was   made    nothing    of   in    a    few 
minutes.    Half-a-dozen  words  blandly  edged  out  between   the    comers  of 
Bethell's    mouth    made    even    Disraeli    once    seem    positively    ridiculous. 
When  as  Chancellor  he  entered  the  House  of  Lords,  Westbury  was  once 
heavily   assailed  by  the  late  Lord  Derby,  the  Tory  leader  (Westbury,  of 
course,  was  a  Liberal),  who  was  the  great  orator  and  gladiator  of  his  party. 
But  Westbury  did,  with  half-closed  eyes  and  aspect  of  mediaeval  saint,  pour  out 
such  a  flood  of  corrosive  acid  over  the  Tory  chief  and  his  followers,  that  the 
latter  would  not  'sit  patiently  under  it,  and  the  House  of  Lords  became 
positively  tumultuous.     Lord  Westburv,  however,  is  under  a  sort  of  cloud, 
reople  say  all  manner  of  thin^  about  liis  private  life ;    there  was  a  taint  of 
partiality  or  more  than  partiality  in  some  oi  his  appointments,  when  he  held 
the  office  of  Lord  Chancellor ;  and,  in  fact,  the  House  of  Lords  actually  passed 
a  vote  of  censure  on  his  conduct  and  compelled  him  to  resign  the  place.     There 
were  excuses  for  him ;  he  was  dragged  into  a  discreditable  course  oy  endeavour- 
ing to  uphold  a  worthless  scamp,  one  of  his  sons;   but  the  censure  of  the 
House  of  Lords  closed  his  career.     He  is  old  now,  and  doubtless  disappointed. 
Few  people  like  him  ;  many  have  at  all  times  detested  him.     He  was  alway:^ 
unsparing ;  and  public  opinion  did  not  spare  him  when,  perhaps,  there  wa.s 
much  to  be  pleaded  in  his  behalf.    Evil  report  almost  always  pursues  him, 
even  now  that  he  is  old.     His  integrity,  his  moral  character,  his  dealings  with 
his  family,  with  his  friends,  with  his  servant — every  thing  about  him  has  been 
disparaged  by  hostile  opinion,  except  intellect,  his  knowledge  of  law,  and  his 
power  of  sarcasm.    He  has  probaoly  the  greatest  intellectual  force  of  any 
lawyer  who  has  made  a  way  m  Parliament  in  my  time  ;  for  Bethell,  like  Sir 
Roundell  Palmer,  brought  into  the  House  a  fame  already  won  at  the  bar,  and 
fully  sustained  in  Parliament  the  repute  he  had  earned  in  the  Courts.     But  I 
suppose  his  career  must,  on  the  whole,  be  reckoned  a  failure.     His  climax  was 
a  aisgrace.    He  rose  only  to  falL" 

Duty  of  Creditor  in  a  continuing  Ouarantee  for  the  Fidelity  of  an 
Agent. — There  is  an  important  passage  on  this  subject  in  Professor 
BeU's  Commentaries,  which  has  been  illustrated  and  enforced  by  a 
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series  of  decisions,  some  of  which  were  given  by  the  House  of  Lords. 
Professor  Bell  says  (vol.  i.  p.  363) : — "  The  cautioners  on  their  part 
trust  to  the  bank  protecting  themselves  by  vigilance,  and  by  the 
observance  of  the  ordinary  regular  precautions.  It  seems  to  result 
from  these  considerations  that  the  Bank  .  .  .  will  not  be  entitled  to 
relief  of  sums  allowed  to  accumulate  by  long-continued  irregularities, 
and  the  neglect  of  the  ordinary  and  regular  course  of  accounting. 
Where,  for  example,  the  ordinary  and  regular  accountings  of  an  agent 
are  neglected  to  be  transmitted  or  allowed  to  be  sent  full  of  obvious 
errors ;  where  his  accounts  are  not  checked ;  where  he  is  permitted 
to  go  on  with  a  series  of  transactions,  augmenting  continually  a 
balance  which  ought,  to  have  been  kept  down ;  the  Bank  will 
scarcely  be  allowed  to  take  recourse  against  the  cautioners.  But 
this  must  have  its  limits ;  for  cases  may  easily  be  imagined  where 
the  agent  has  so  exercised  his  lawful  powers,  as  to  incur,  in 
unfavourable  times,  a  responsibility  which  cannot  at  once  be  recti- 
fied, which  it  is  the  interest  of  all  patties  gradually  to  reduce,  and 
wliich  the  Bank  cannot  suddenly  check,  or  take  public  notice  of 
without  doing  incalculable  mischief.  And  certainly  it  cannot  be 
said  tliat  cautioners  are  entitled  to  require  a  bank  on  the  occurrence 
of  every  difficulty  or  embarrassment  in  the  conduct  of  the  agency 
to  correspond  with  them ;  or  at  once  to  wind  up  the  responsibilities 
and  dealings  of  the  agent,  and  stop  the  operation  of  such  a  delicate 
machinery."  An  important  application  of  this  doctrine  in  which 
the  leading  Scotch  cases  {Smith  v.  Bank  of  Scotland.,  1  Dow.  296 ; 
Jiailton  v.  Matthews,  3  Bell's  Ap.  56 ;  Hamilton  v.  Watson,  4  Bell's 
Ap.  67.  etc.)  were  referred  to  and  discussed,  occurred  lately  in  the 
Court  of  Queen's  Bench  in  the  case  of  Phillips  v.  Foxhall,  41  L  J., 
g.  B.  21)3 ;  27  L  T.  Eep.  N.  S.  231.  The  plaintiff  declared  on  a 
guaranty  by  defendant,  dated  8th  June  1869,  against  loss  which 
jilaiutitl*  might  sustain  through  any  breach  of  duty  of  one  Smith,  an 
euiployt^  of  plaintiff,  and  whose  duty  it  was  to  collect  moneys. 
The  defendant  pleaded  among  other  things,  that  prior  to  the  12th  of 
November  1869,  the  said  Smith  had  failed  to  pay  over  moneys  col- 
lected by  him;  that  plaintiff  discovered,  on  or  about  the  12th  of 
November,  the  said  defalcations,  and  without  communicating  them 
to  defendant,  agreed  with  said  Smith  to  retain  him  in  service  on 
his  paying  certain  montlily  instalments  in  liquidation  of  the  sum 
defaulted.  The  defendant  alleged  that  he  was  entirely  ignorant  of 
said  Smith's  defalcation,  and  by  reason  of  the  non-disclosure  of  them 
to  him,  was  unable  to  revoke  his  guaranty,  as  he  would  otherwise 
have  done.  He  paid  into  Court  a  sum  sufficient  to  satisfy  plaintiff's 
loss  between  the  date  of  the  guaranty  and  the  12th  of  November. 
Defendant's  plea  was  demurred  to  on  the  ground  that  the  acts 
alleged  did  not  discharge  defendant's  liability.  The  Court  sustained 
the  plea,  and  said :  "  We  think  that  in  a  case  of  a  continuing 
guaranty  for  the  honesty  of  a  servant,  if  the  master  discovers  that 
^ervant  has  been  guilty  of  acts  of  dishonesty  in  the  course  of 
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the  service  to  which  the  guaranty  relates,  and  if,  instead  of  dismiss- 
ing the  servant,  as  he  may  do  at  once,  and  without  notice,  be  chooses 
•to  conlinue  in  his  employ  a  dishonest  servant,  without  the  know- 
ledge or  consent  of  the  surety,  express  or  implied,  he  cannot  afterward 
have  recourse  to  the  surety  to  make  good  any  loss  which  may  arise 
from  the  dishonesty  of  the  servant  during  the  subsequent  service." 

Cross-examination  to  Credit. — Apropos  of  some  recent  cases  of 
this  kind  of  cross-examination,  Mr.  Fitzjames  Stephen,  the  legal 
mentor  of  the  Pall  Mall  Gazette^  writes  some  paragraphs  in  that 
journal  which  are  worth  remembering  and  practising.  He  says,  in 
the  course  of  his  paper : — ''  The  client  tells  his  attorney  some  lie 
about  a  witness  against  whom  he  has  a  spite.  The  attorney  passes 
it  on  to  the  counsel,  and  uilless  the  counsel  is  a  man  both  of 
experience  and  principle,  he  is  but  too  apt  to  regard  this,  however 
wrongly,  as  an  instruction  which  relieves  him  from  all  responsi- 
bility in  the  matter,  and  compels  him  to  throw  in  the  face  of  the 
witness  an  insult  which  may  not  only  deeply  wound  his  or  her 
feelings,  but  permanently  injure  his  or  her  reputation.  We  do  not 
at  all  forget,  nor  are  we  disposed  in  any  degree  to  underrate,  the 
good  feeling  and  principle  of  legal  practitioners,  or  the  influence 
of  the  bench  in  checking  abuses  of  their  legal  powers.  No  lawyer 
in  either  branch  of  the  profession  who  had  either  the  feelings  of  a 
gentleman  or  any  sort  of  position  or  reputation  to  lose,  would 
degrade  himself  by  slandering  or  insulting  those  who  must  from 
the  nature  of  the  case  submit  to  his  insult  or  his  slander  without 
defence  or  reply.  When  such  conduct  does  take  place  it  is  sure 
to  provoke  indignant  rebukes  from  the  Bench,  and  it  is  to  these 
circumstances  that  we  owe  it  that  English  courts  of  justice  are  not, 
in  fact,  regarded  with  the  horror  with  which  they  assuredly  would 
be  regarded  if  the  parties  used  to  their  utmost  their  legal  right  of 
raking  up  every  incident  in  the  past  life  of  every  witness  and 
every  lying  scandal  which  has  ever  been  circulated  by  an  enemy 
with  respect  to  them,  and  flinging  the  whole  in  their  faces  in  the 
confidence  that  imputations  which  may  happen  to  be  true,  will 
inflict  moral  injury  on  the  reputation  of  the  witness,  and  that  even 
if  the  imputation  is  utterly  false  some  of  the  dirt  can  hardly  fail 
to  stick."  It  is  suggested  that  the  Court  should  have  absolute 
*  discretion  to  permit  or  forbid  the  putting  of  any  question.  And 
it  is  worth  considering  whether  this  permission  should  not  be 
obtained  before  any  cross-examination  to  credit  is  begun  at  all. 
It  is  a  question  for  the  judge  whether  a  witness's  evidence  is  of 
such  a  kind  that  his  credibility  ought  to  be  attacked. 

A  Code  of  tlie  Law  of  Natio7is. — An  association  in  New  York  for 
the  purpose  of  framing  such  a  code  has  obtained  the  opinions  of  a 
great  many  supposed  authorities  on  the  subject.  Count  Sclopis 
considers  the  difficulties  of  such  codification  great  but  not  insur- 
mountable.   Viscount  Dltajuba  thinks  that  the  plan  most  likely 
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to  succeed  would  be  the  formation  of  an  International  Commission, 
the  members  of  which  should  be  chosen  from  the  most  eminent 
jurists  of  all  countries,  and  whose  duty  it  would  be  to  prepare  a 
project  of  laws,  to  be  submitted  for  the  acceptance  of  the  different 
nations.     M.  Drouyn  De  L'Huys  purposes  that  the  code,  when 
complete,  should  be  submitted  to  the  "sanction  of  universal  opinion 
by  making  an  appeal  for  the  adhesion  of  learned  bodies,  academies, 
universities,  faculties,  schools,"  etc.     Mr.  Montague  Bernard  takes 
what  in  our  opinion  is  the  sensible  view  of  the  question.     He 
writes :  "  To  begin  by  attempting  what  has  been  called  a  '  Codifica- 
tion of  International  Law'  would  not,  I  think,  be  wise.     The 
prospect  of  useful  results  would  be  greater  if  the  association  were 
to  be  content,  in  the  first  instance,  at  least,  with  more  modest  aims. 
For  my  peurt,  indeed,  I  do  not  anticipate  advantage  from  efforts  to 
reduce  all  the  maxims  of  conduct  recognised  among  States  to  the 
form  of  short  propositions,  expressed  with  the  precision  of  municipal 
law.     Laws,  in  the  strict  sense  of  the  term,  they  cannot  be,  until 
all  the  States  of  Europe  and  America  are  content  to  resign  a  large 
part  of  their  independence  into  the  hands  of  a  central  power." 
Mr.  Vernon  Harcourt  asks,  "  Would  it  not  be  possible,  that  a 
certain  number  of  English  and  American  jurists  who  might  be 
willing  to  co-operate  in  such  a  work  might  meet  together  and 
examine  the  actual  condition  of  international  law  on  the  principal 
heads,  especially  those  which  relate  to  a  state  of  war?     They 
might  agree  to  report  what  appeared  to  be  settled  and  what  to  be 
uncertain.     They  would  start  from  the  basis  of  what  exists,  rather 
than  indulge  in  loose  speculations  as  to  what  ought  to  be — a 
course,   however,  which  must  not  pi^eclude  the    indications  of 
desirable  amendments.      When  they  found  agreement    imprac- 
ticable, they  would  endeavour,  in  the  candid  and  amicable  spirit 
of  scientific  inquiry,  to  work  and  measure  the  extent  of  disagree- 
ment.    Such  a  society  might,  without  any  pretension  to  authority, 
and  without  attempting  either  to  codify  or  tp  legislate,  prepare  a 
useful  commentary  on  the  principal  heads  of  international  law, 
whose  value  would  resemble  that  which  belongs  to  a  text-book 
prepared  in  a  considerate  and  impartial  spirit."    But  no  text-book 
such  as  here  suggested  coidd  have  any  binding  forca     The  consent 
of  nations,  not  of  individuals,  is  requisite  to  make  law  which 
shall  be  enforceable  without  artillery — and  to  induce  the  ParUa- 
ments  of  different  countries  to  accept  the  law  as  laid  down  by  a 
congress  of  publicists,  would,  we  anticipate,  be  a  matter  of  con- 
siderable difficulty. — Law  Times. 

Lawyers  in  the  United  States, — In  a  single  number  of  the  Albany 
Law  Journal  (April  19),  we  find  the  following  four  paragraphs 
sliowing  the  conditions  under  which  the  legal  profession  does  its 
work  in  America : — 

1..  "  The  '  farmers'  clubs*  recently  formed  in  Illinois  for  the  purpose 
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of  resisting  the  existing  methods  of  railroad  management,  have  at 
least  served  the  purpose  of  illustrating  very  clearly  one  of  the 
dangers  of  an  elective  judiciary.     No  sooner  was  the  decision  of  the 
Supreme  Court,  in  the  Railway  Commissioners  v.   The  Chicago  cfe 
Alton  Bailroad  Co.,  annoimced  (which  our  readers  will  remember 
decided  that  the  act  regulating  railroad  freight  charges  was  uncon- 
stitutional), than  these  clubs  began  to  assail  the  Court  as  antago- 
nistic to  the  interests  of  the  farmers,  and,  at  one  of  the  meetings,  a 
resolution  was  adopted  in  favour  of  calling  a  convention  for  the 
purpose  of  nominating  a  candidate  in  place  of  Chief-Justice  Law- 
rence, who  wrote  the  opinion  of  the  Court  in  the  case,  and  whose 
term  is  about  to  expire.     One  can  vei^y  well  imagine  what  sort  of 
a  Judge  such  a  convention  would  select ;  and  about  what  kind  of 
service  would  be  required  of  him  by  his  makers.     But  the  Bar  of  . 
Judge  Lawrence's  judicial  district,  appreciative  of  his  ability,  learn- 
ing and  integrity,  have  very  unanimously  joined  in  requesting  him 
to  allow  his  name  to  be  presented  as  a  candidate  for  re-election. 
Judge  Lawrence  replied  in  a  very  dignified  letter,  accepting  the 
invitation.     In  the  course  of  his  letter  Judge  Lawrence  said :  '  Of 
all  classes  in  society,  the  farmers  are  most  interested  in  having  an 
lionest  judiciary,  for  if  a  Court  can  be  bought,  it  is  certainly  not 
they  who  will  become  the  purchasers' — a  sentiment  which  the 
*  formers'  clubs'  would  do  well  to  drink  to." 

2.  "  Chief- Justice  Bead  of  Pennsylvania,  in  dissenting  from  the 
decision  of  the  Supreme  Court  of  that  State,  that  the  local  option 
liquor  law  is  constitutional,  made  use  of  some  expressions  that, 
however  correct  ethically,  were  out  of  place  in  a  judicial  opinion. 
If  such  a  ratio  judicandi  is  to  be  tderated,  we  may  as  well  put  aside 
our  books  and  depend  entirely  on  our  '  inner  consciousness.'    The 
Judge  said :  *  Ale  is  a  healthy  liquor,  and  lager  beer  is  a  favourite 
beverage,  particularly  of   our  large  German  population.      The 
question  of  license  or  no  license  is  to  be  submitted  to  the  citizens 
of  Philadelphia,  at  the  general  election  in  October,  and  if  the  vote 
is  against  license,  then  the  city  will  be  under  a  prohibitory  liquor 
law  during  the  whole  Centennial  Celebriation,  to  which  we  have 
invited  the  whole  country.     On  the  4th  of  July  1776  every  patriot 
drank  to  the  independence  of  the  thirteen  States ;  shall  it  be  that 
on  the  4th  of  July  1876  all  we  can  lawfully  offer  to  our  guests  on 
this  great  anniversary  will  be  a  glass  of  Schuylkill  water,  seasoned 
with  a  lump  of  Knickerbocker  ice  ?    I  am  a  strong  believer  in 
temperance.    For  twenty-five  years  of  my  life  I  drank  nothing  but 
water,  but  a  dangerous  illness  made  a  strong  stimulant  an  absolute 
necessity,  and  by  the  advice  of  a  physician  I  am  obliged  occasionally 
to  resort  to  it.     Some  of  my  friends,  older  than  myself,  have  drank 
wine  all  their  lives,  and  are  temperate  men.     I  believe  in  moral 
suasion  as  the  true  means  of  advancing  the  temperance  cause,  but 
I  do  not  believe  in  a  prohibitory  law,  which  would  reduce  us  to  the 
condition  of  Boston." 
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8.  "Something  more  than  a  year  ago  Mrs.  Myra  Bradwell  of 
the  Chicago  Legal  News,  made  application  to  be  admitted  to  the  bar, 
which  application  was  denied  by  the  Supreme  Court  of  Illinois,  and 
the  case  was  taken  to  the  Supreme  Court  of  the  United  States  for 
review,  on  the  ground  that  the  decision  was  in  violation  of  the 
second  section  of  the  fourth  article  of,  and  the  fourteenth  amend- 
ment to  the  constitution.     That  Court  announced  its  decision  on 
Tuesday  last,   affirming  the   decision   of  the  State  Court.      The 
plaintiff  in  error  set  forth  by  affidavit,  that  she  was  bom  in  Ver- 
mont, and  had  been  a  citizen  in  that  State,  that  she  was  a  citizen 
of  the  United  States,  and  had  been  for  many  years  a  resident  of 
Chicago,  and  that  therefore  she  was  entitled  to  any  right  granted  to 
any  citizen  of  Illinois.     But  the  Court  thought  otherwise,  and  that 
the  provision  in  the  constitution  giving  the  citizens  of  each  State 
all  the  privileges  and   immunities  of  the  citizens  of  the  several 
States,  had  no  application  to  a  citizen  of  the  State  whose  laws  were 
complained  of.     The  Court  was  also  of  opinion  that  admission  to  the 
bar  of  a  State  is  not  one  of  the  privileges  which  a  State  may  not 
deny  under  the  fourteenth  amendment,  but  that  its  control  and 
regulation  rested  entirely  with  the  State.    This  of  course  settles 
the  question  in  one  respect,  but  meanwhile  the  progressive  legis- 
lature of  Illinois  has  made  it  possible  for  Mrs.  Bradwell  or  any 
other  woman  in  the  State,  who  shall  show  herself  qualified,  to 
practise  law  if  she  so  desires." 

4.  "  In  Steames  v.  Felker,  28  Wis.  594,  it  was  held  that  an  agree- 
ment between  an  attorney  at  law  and  his  client,  whereby  the  former 
was  to  prosecute  an  action  for  the  latter,  pay  the  expenses  thereof, 
and  divide  the  amount  recovered  with  the  latter,  was  champertous. 
The  doctrine  of  Champerty  belongs  to  an  anterior  civilization,  and 
it  would  seem  that  modem  courts  ought  to  disfavour  it.  See  mite, 
voL  vi.  135.  In  New  York  it  has  been  held  that  an  agreement  bv 
an  attorney  to  prosecute  a  suit  and  share  in  the  proceeds  is  not 
void.  Fogerty  v.  Jordan,  2  Eob.  318.  See  Sedgwick  v.  Stanton,  14 
N.  Y.  289.  The  contrary  decision  in  Stearncs  v.  Felker  is  accom- 
panied by  the  holding  that  the  attorney  in  such  a  case  after  pro- 
secuting the  action  to  judgment  is  entitled  to  full  compensation  fur 
his  services." 

Grotesqiie  Litigation  in  India. — The  Law  Magazine  and  Review 
gives  some  curious  illustrations  of  the  kind  of  litigation  sometimes 
had  in  India,  from  which  we  extract  the  following  : — In  one  case, 
an  appeal  came  up  to  the  late  Sudder  Court  in  1854,  in  which  thir- 
teen parties  as  plaintiffs  sued  twenty-six  barbers,  to  compel  them 
to  shave  them.  It  appears  that  a  succession  of  barbers,  of  a  parti- 
cular caste,  had  lathered  and  shaved  the  ancestors  of  the  plaintiffs 
from  time  immemorial  From  father  to  son  the  same  razor  had 
come  down  as  an  heirloom  destined  to  shave  the  chins  of  certain 
families,  their  heirs  and  successors  for  ever.  At  last,  however, 
— ompted  by  some  evil  genii,  the  barbers  absconded,  and,  as  a  result. 
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the  beards  of  the  plaintiffs  appeared,  which  being  repugnant  to  the 
spirit  of  the  shashias,  the  judge  was  asked  to  have  the  plaintiffs 
duly  shaved,  which  he  declined  to  do.  In  another  case  certain 
parties  sued  certain  individual  barbers,  praying  that  the  latter  might 
be  compelled  to  pare  the  nails  of  the  former.  The  first  court  found 
that  it  had  been  the  custom  of  the  defendants  to  perform  this  ser- 
vice for  the  plaintiffs,  and  passed  a  decree  compelling  the  defen- 
dants to  perform  it.  The  barbers,  being  indignant,  appealed.  The 
lower  appellate  court  held  that  such  a  suit  will  not  lie ;  and,  as  is 
the  custom  of  litigants  in  India,  an  appeal  was  immediately  made 
to  a  higher  tribunal  It  was  gravely  urged  in  special  appeal  to  the 
high  court,  that  a  suit  will  lie  for  the  enforcement  of  an  established 
usage  having  the  force  of  law.  The  high  court,  in  its  turn,  solemnly 
say  (see  Weekly  Heporter,  voL  i.) :  "  We  have  carefully  considered 
this  argument,  but,  looking  at  the  facts  of  the  case,  we  think  it 
should  be  governed  by  the  decision  of  the  late  Sudder  Court,  2nd 
November  1854,  p.  465,  in  which  thirteen  parties  sued  twenty-six 
barbers  to  compel  them  to  shave  them,  and  which  appears  to  us  to 
be  on  all-fours  with  tliis.  It  is,  indeed,  urged  in  that  case  that  any 
barber  may  have  been  resorted  to,  and  here  the  individual  defen- 
dants must  perform  the  service,  otherwise  plaintiffs  lose  caste. 
But  that  was  not  the  ground  of  that  decision.  It  was  that  the  claim 
was  of  doubtful  principle,  and  not  one  of  which  the  courts  could 
enforce  execution."    The  special  appeal  was  accordingly  dismissed. 

The  Multitude  of  Reported  Cases. — In  one  of  the  cases  in  the 
European  arbitration,  Mr.  Fischer,  Q.C.,  having  cited  cases  decided 
by  the  Mastei*  of  the  Rolls  and  Lord  Cairns  in  the  Albert  arbitra- 
tion. Lord  Westbury  said  he  would,  out  of  deference  to  the  autho- 
rities cited,  reserve  hia  decision.  At  the  same  time,  he  remarked 
that  nothing  was  so  miserable  in  our  law  as  the  existence  of  any 
number  of  reported  cases  which  might  be  cited  in  support  of  almost 
any  proposition,  reminding  him  of  the  saying  that  a  certain  person 
could  quote  Scripture  for  his  own  purpose. 

The  Junior  Bar  in  Ireland, — The  Law  Times  notices  a  new  phase 
of  the  question  as  to  the  rights  of  the  Junior  Bar  in  Ireland,  which 
we  noticed  formerly  (ante,  p.  86,  J.  of  J,  for  February).  Our  contem- 
porary says  : — "  The  battle  of  the  Junior  Bar  has  been  successfully 
fought  in  the  Courts  of  Ireland.  A  leader  who  essayed  to  argue  a 
point  of  law  alone  was  worsted,  and  his  case  postponed  until  a  junior 
had  been  retained  with  him  The  case  in  question  was  stated  by 
metropolitan  magistrates  for  the  opinion  of  the  Court  of  Exchequer 
under  the  provisions  of  20  &  21  Vict.  c.  43,  s.  2,  and  the  Corpora- 
tion of  Dublin  had  instructed  a  Queen's  Counsel  only.  The  court, 
on  the  objection  of  the  junior  counsel  on  the  other  side,  decided 
that  the  case  was  one  in  which  a  junior  should  be  instructed,  and 
further,  *  junior  counsel'  has  a  technical  meaning,  and  does  not 
mean  the  junior  of  two  Queen's  CoimseL     The  Irish  Law  Times 
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has  some  isgenioufl  arguments  to  show  the  advantage  of  employing 
a  leader  and  a  junior.  *  Experience/  it  says,  '  is  valuable,  but  so  is 
speculation.  Minds  are  sharpened  by  the  friction  of  experience, 
but  they  are  narrowed  by  being  sharpened,  and  what  we  gain  in 
experience  we  lose  in  imagination.  A  combination  of  both  is  best 
for  both,  and  the  client  who  retains  a  junior  and  a  senior  obtains 
combined  force  of  the  happy  union  of  these  valuable  qualities.' " 

Appointments. — Archibald  Campbell  Lawrie,  Esq.,  Advocate 
(1860),  has  been  appointed  District  Judge  of  Candy,  Ceylon.  It 
would  have  been  impossible  for  the  Colonial  Ofl&ce  to  find  any 
abler  or  more  eflBcient  lawyer  for  the  important  and  desirable 
judicial  position  which,  to  the  regret  of  his  brethren  of  the  Bar,  Mr. 
Lawrie  has  been  induced  to  accept. 

Charles  J.  G.  Rampini,  Esq.,  Advocate  (1865),  District  Judge  in 
Jamaica,  has  been  appointed  a  Puisne  Judge  of  {he  Supreme  Court 
at  Demerara,  British  Guiana. 

Vacation  Arrangements. 

The  Autumn  Circuits, — The  following  are  the  arrangements  for 
the  Autumn  Circuits  : — 

North — Lords  Justice-Clerk  and  Ardmillan.  Dundee,  Tuesday, 
9th  September;  Perth,  Friday,  12th  September;  Aberdeen,  Tues- 
day, 16th  September ;  Inverness,  Friday,  19th  September.  Andrew 
Eutherford,  Esq.,  Advocate-Depute ;  -^neas  Macbean,  Clerk. 

South — Lords  Cowan  and  Neaves.  Jedburgh,  Tuesday,  16th 
September;  Dumfries,  Friday,  19th  September;  Ayr,  Tuesday,  23rd 
September.  Henry  J.  MoncreifiF,  Esq.,  Advocate-Depute;  Alex- 
ander Ingram,  Clerk. 

West — Lords  Deas  and  Jerviswoode.  Inveraray,  Thursday,  18th 
September ;  Stirling,  Thursday,  25th  September ;  Glasgow,  Monday, 
29th  September,  at  half-past  12  o'clock.  Alexander  Asher,  Esq., 
Advocate-Depute ;  Wm.  Hamilton  Bell,  Clerk. 

Bill  Chamber  Rotation  of  Judges. — From  Monday,  21st  July,  to 
Saturday,  26th  July,  Lord  Mackenzie ;  from  Monday,  28th  July, 
to  Saturday,  9th  August,  Lord  Shand  ;  from  Monday,  11th  August, 
to  Saturday,  23rd  August,  Lord  Benholme ;  from  Monday,  25th 
August,  to  Saturday,  6th  September,  Lord  Ormidale ;  from  Monday, 
8th  September,  to  Saturday,  20th  September,  Lord  Mure ;  from 
Monday,  22ud  September,  to  Saturday,  4th  October,  Lord  Gifford ; 
and  from  Monday,  6th  October,  to  the  meeting  of  the  Court  for  the 
Winter  Pession,  Lord  Mackenzie. 

Box-Days  in  Vacation, — Thursday,  August  28th,  and  Thursday, 
September  25tlL 


•  ©bituavg. 

William  Pollock,  Esq.,  Solicitor  and  Agent  for  the  City  of 
Glasgow  Bank  at  Ayr,  died  at  Spring\'ale,  Ayr,  May  24,  in  the  6Cth 
year  of  his  age. 
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Sheriffs  Wilson  &  Smith. 
MBS.  ARCHIBALD  17.  JAMES  ABCHiBALD. — January  10. 

Husband  and  Wife — Juriidiction — Flheriff — Aliment — This  was  an  action  at 
the  instance  of  Mrs.  Marjory  or  May  Silver  or  Archibald,  residing  in  Aberdeen, 
wife  of  James  Archibald,  labourer  there,  against  tte  said  James  Archibald,  and 
concluded  for  payment  of  **  £20  per  annum,  in  name  of  interim  aliment  for  the 
pursuer's  maintenance  and  support,  in  consequence  of  the  pursuer  being 
compelled  to  live  separately  from  the  defender,  by  reason  of  the  defender 
having  refused  to  receive  the  pursuer  to  reside  m  family  with  him ;  or 
otherwise,  by  reason  of  the  deiender  having  deserted  the  society  of  the 
pursuer,  and  ceased  to  reside  with  her ;  and  also  in  consequence  of  the 
defender's  refusal  to  provide  the  pursuer  with  a  suitable  aliment,  besides  a 
proper  place  for  Jier  residence — said  interim  aliment  to  be  payable  .... 
until  the  defender  shall  provide  the  pursuer  with  suitable  aliment,  with  a 
proper  place  of  residence — accoi*ding  to  nis  means  or  station  in  life^-or  until  a 
permanent  arrangement  of  the  rights  and  interests  of  the  parties  shall  be  made 
by  a  competent  court."  The  defender  denied  the  pursuer's  statements,  and 
alleged  that,  upwards  of  nine  years  ago,  she  deserted  his  house  and  society, 
selling  off  all  his  effects,  and  spending  the  proceeds  in  drink  ;  that  she  had 
since  that  time  remained  absent,  although  ne  had  for  many  months  kept  a 
house  for  her,  till  he  saw  that  she  was  not  to  return  ;  that  he  was  unable,  from 
illness,  to  work,  and  was  possessed  of  no  means  whatever ;  and  that  the  pursuer 
was  able  to  earn,  and  was  actually  earning,  her  own  livelihood ;  and  that  in 
reality  she  was  unwilling  to  return  to  him.  The  pursuer's  reply  to  these  allega- 
tions was  a  denial,  and  an  averment  that  she  was  quite  willing  to  return  to  the 
defender's  society  whenever  he  should  intimate  his  readiness  to  receive  her. 
It  appeared  that  in  November  1870  the  pursuer  had  raised  an  action  of  aliment 
in  tne  SherilF  Court,  claiming  the  same  on  an  alleged  act  of  adultery  on  the 
part  of  the  defender.  Having  failed  to  establish  the  defender's  infidelity,  and 
navin^  pleaded  no  other  ground  for  aliment  being  granted,  the  defender  was, 
in  July  1871,  assoilzied  from  that  action.  He  now  pleaded  that  in  these 
circumstances,  looking  to  the  previous  judgment,  and  to  the  fact  that  several 
years  had  elapsed  since  the  separation,  this  action  was  incompetent  in  the 
Sheriff  Court ;  and  further,  that  the  pursuer's  statements  being  unfounded  in 
fict,  he  should  be  assoilzied.  Evidence  was  taken  as  to  the  circumstances  and 
the  relative  positions  of  both  parties — the  pursuer  having,  in  the  progress  of  the 
case,  further  alleged  that  she  had  fallen  into  bad  health,  and  was  unable  to 
tarn  anything  towards  her  own  livelihood.  The  case  has  now  been  decided, 
the  following  being  the  interlocutors  of  the  S.-S.  and  Sheriff : — 

**  Aberdeen,  29th  November  1872. — Having  considered  the  cause,  Fiiids,  as 
matter  of  fact,  that  the  pursuer  has  not  deserted  the  defender's  society,  but  that 
the  defender  refuses  to  maintain  the  pursuer,  notwithstanding  her  willingness 
to  live  with  him  :  Finds,  as  matter  of  law,  that  no  consistorial  question  being 
involved  in  the  case,  the  action  is  competent  in  the  Sherifif  Court :  Therefore 
repels  the  defender's  objection  to  the  jurisdiction  :  decerns  against  him  for 
aliment  to  the  pursuer,  at  the  rate  of  three  shillings  and  sixpence  weekly, 
payable  in  terms  of  the  conclusions  of  the  summons  :  Finds  the  pursuer  entitled 
to  expenses  of  process,  &c.  J.  Dove  Wilson. 

"  Note, — ^Aa  the  facts  of  this  case  appear  in  the  proof,  it  seems  clear  that  the 
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Sheriff  Conit  has  jurisdictioiLtBy  the  Act  1  William  IV.  c  69,  sec  32,  it 
was  provided  that  the  Sheriff  iSurts  should  have  jarisdiction  in  actions  of 
aliment.     This  clause  is  usually  taken  as  the  foundation  of  the  jurisdiction  of 
the  Sheriff  Courts  in  actions  of  aliment,  and  practically  there  is  no  harm  in 
so  regarding  it,  although  in  fact  it  was  an  enactment  to  remove  doubts — actions 
of  aliment  naving  always  been  common  in  the  Sheriff  Court,  and  their  com- 
petency having  only  been  recently  called  in  question.     The  jurisdiction  in 
aliment  cases,  however,  whether  it  arises  under  the  Act  of  1830,  or  at  common 
law,  is  necessarily  subject  to  the  condition  that  ,the  Court  must  not  try,  under 
the  guise  of  an  action  of  aliment,  what  is  really  another  action.     In  the  present 
case  it  is  contended  that  what  the  pursuer  wants  to  try  is  really  an  action  of 
separation  a  mensa  et  thoro.    In  some  cases  an  action  of  aliment,  although 
virtually  raising  a  consistorial  question,  may  be  dealt  with  to  tlie  effect  of 
awarding  interim  aliment  till  a  competent  Court  decides  on  the  merits.     In 
the  present  case,  however,  there  is  no  ui^ency  to  call  for  an  interim  avanL 
The  parties  have  been  living  separate  Tor  many  years,  and  each  has  had 
abundant  time  to  bring  an  action  of  separation.     There  is  therefore  either 
jurisdiction  in  this  case  to  award  permanent  aliment,  or  there  is  no  jurisdiction 
at  alL    The  S.-S.  thinks  that  there  is  jurisdiction  to  award  permanent  aliment, 
and  that  on  the  ground  that  no  consistorial  question  is  involved.    The  pursuer 
does  not  raise  any  consistorial  question.    She  might  be  entitled  to  ask  a  higher 
remedy,  but  for  obvious  reasons  she  refrains,  and  is  content  to  let  the  marriage 
tie  remain  intact,  and  to  ask  onlv  what  she  is  entitled  to  by  it — namely,  aliment 
either  separately,  or  with  her  nusband.    The  defender  endeavours  to  raise  a 
consistonal  question  by  pleading  that  the  pursuer  had  forfeited  her  claim  to 
aliment  both  by  deserting  him  and  by  other  misconduct.     It  is  plain  that  a 
defender  cannot  escape  the  jurisdiction  of  the  Court  by  simply  raising  matter 
on  record  which  the  Sheriff  cannot  determine.     If  that  were  the  case  every 
defender  could,  by  shaping  his  pleas  in  the  requisite  form,  escape  the  jurisdic- 
tion.    It  must  be  shown  tnat  there  is  ground  for  maintaining  the  pleas  before 
the  jurisdiction  can  be  elided.    But  the  defender  has  failed  to  show  that  he 
has  any  ground  for  his  pleas.    The  proof  has  shown  that  the  misconduct  was 
on  his  own  part.     He  is  therefore  not  in  a  position  to  raise  any  consistorial 
question.    The  present  case  seems  to  have  an  exact  precedent  in  the  case  of 
iteid  V.  BUick  (3rd  June  1814.     Hume  p.  5).    In  that  case — which  was  decided 
before  it  had  occurred  to  any  one  to  question  that  an  inferior  court  could  award 
aliment — the  Burgh  Court  at  Glasgow  awarded  a  permanent  aliment  in  a  case 
precisely  like  the  present,  and  the  Court  of  Session  sustained  the  jurisdiction, 
rejecting  a  plea  that  the  pursuer's  proper  remedy  was  an  action  of  separation 
a  mensa  et  thoro.    The  learned  reporter,  in  a  note  appended  to  the  aecision, 
most  likely  written  when  people  had  begun  to  question  the  jurisdiction  of  the 
Sheriff  in  such  actions,  doubts  its  soundness,  and  suggests  that  the  Court  were 
probably  influenced  by  specialties,  but  he  has  not  noticed  that  the  cases  which 
te  refers  to  as  being  contradictory  raised  a  consistorial  question,  while  the  case 
in  question  did  not     On  the  merits  of  the  case  nothing  requires  to  be  said. 
On  account  of  the  defender's  bad  health  the  aliment  has  been  fixed  at  a  very 
much  smaller  rate  than  was  concluded  for,  but  the  expenses  have  not  been 
modified  on  that  account,  because  the  defender  tendered  nothing,  and  his 
conduct  for  many  years  shows  that  the  action  would  have  been  cqu^ly  needed 
whether  a  small  or  a  large  demand  had  been  made.  J.  D.  W" 

** Edinburgh,  lOth  January  1873. — The  Sheriff  having  heard  parties'  pro- 
curators on  the  defender's  appeal  against  the  interlocutor  of  29th  November 
last,  and  having  considered  the  record,  proof,  and  whole  process :  Dismisses  the 
appeal :  Affirms  the  interlocutor  appealed  against,  with  this  qualification,  that 
the  decree  for  aliment  is  pronounced  ad  interim^  and  until  the  right  of  the 
spouses  shall  be  permanently  settled  by  a  court  of  competent  jurisdictiun :  And 
decerns  accordingly.  J.  Gdthrik  Smith. 

"  Note, — The  defender  does  not  dispute  that  the  pursuer  is  his  wife ;  that  for 
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many  years  they  have  been  living  apart ;  and  that,  if  aliment  is  to  be  given  at 
all,  the  6um  awarded  by  the  S.-S.  is  not  too  mnch.  But  it  was  said  that,  in  an 
action  of  this  nature,  the  Court  has  no  jurisdiction— the  pursuer's  remedy  being 
an  action  of  separation  and  aliment  m  the  Supreme  Court  In  the  case  of 
Benson  v.  Benson  (14  D.  555),  it  was  decided  that  an  action  of  aliment  by  a 
woman,  claiming  to  be  the  wife  of  the  defender,  is  not  competent  in  the  Sheriff 
Court  when  the  marriage  is  denied.  The  reason  is  that  the  Judge  Ordinary 
has  no  jurisdiction  in  a  question  of  status.  He  has  no  power  to  determine 
whether  an  alleged  marriage  is  good  or  bad,  or  what  are  the  rights  of  one  spouse 
in  respect  of  the  misconduct  of  uie  other.  But  when  the  statUH  of  the  parties  as 
married  persons  is  admitted,  and  the  wife  comes  before  him,  with  the  com- 

Slaint  that  she  is  reduced  to  absolute  want  from  having  been  turned  out  of 
oors  by  her  husband,  then  a  very  simple  question  arises : — Is  it  or  is  it  not 
the  fact  that  they  are  living  apart  ?  If  they  are,  prinyi  fade  the  husband  is  in 
the  wrong,  because  he  is  not  fulfilling  the  duty  of  maintenance  imposed  on 
him  by  the  subsistence  of  the  married  relation,  and  the  Court  is  entitled  to 
interfere  to  compel  him  to  make  some  interim  arrangement  for  the  fulfilment 
of  this  duty  till  the  rights  of  parties  are  permanently  settled  by  a  Court  of 
competent  jurisdiction.  In  general,  therefore,  an  action  of  aliment  in  the 
Sheriff  Court  by  a  wife  against  the  husband  is  at  an  end  as  soon  as  the  husband 
offers  to  take  her  back,  provided  the  offer  is  bona  fide,  and  it  will  be  quite  safe 
for  her  to  go.  {Paterson  v.  Paterson,  24  D.  215.)  The  determination  of  the 
latter  point  may  accidentally  raise  the  question  of  both  cruelty  and  adultery 
on  the  pai*t  of  the  defender,  just  as  he  in  his  turn  may  show  that  there  has  been 
such  gros.s  misconduct  on  her  part  as  to  disentitle  her  to  relief  The  difficulty 
is  how  far  these  questions  can  be  entered  into  in  the  Sheriff  Court.  But  the 
possibility  of  their  emergence  in  some  cases  is  no  reason  for  holding  that 
m  no  case  has  the  Sheriff  jurisdiction  in  this  class  of  actions,  and  they  are 
certainly  absent  from  the  case  now  under  consideration.  It  appears  that  the 
parties  were  married  in  September  1858,  and  the  defender  says  that  his  wife, 
lalling  into  dissipated  habits,  left  him  in  about  a  year  after,  and  they  have  had 
no  intercourse  since.  But  the  charge  of  drunkenness  is  not  satisfactc^rily  made 
out,  and  there  is  evidence  that  the  defender  determined  a  course  of  ill-usage  by 
one  night  thnisting  her  out  of  the  house,  and  locking  the  door  upon  her.  It 
cannot,  therefore,  be  said  that  the  pursuer  deserted  the  defender's  society ;  and, 
since  there  is  no  offer  to  take  her  back,  the  only  question  is  whether  her  claim 
is  now  barred  by  consenting  to  live  so  long  separate,  without  any  assistance 
from  the  defender.  The  Sheriff  is  unable  to  see  how  this  delay  can  deprive 
the  Court  of  the  jurisdiction  which  it  might  otherwise  have  possessed.  Her 
right  to  share  her  husband's  house,  or  to  have  a  home  of  her  own  provided  for 
her,  remains  unaffected ;  and,  although  it  was  decided,  in  the  case  of  Coutts  v. 
Coutts  (4  Macph.  802),  that,  in  the  circumstances  which  here  arise,  the  pursuer, 
in  the  face  of  an  offer  to  take  her  back,  could  not  have  insisted  in  an  action  of 
aliment  without  concluding  also  for  judicial  separation,  the  judgment  was 
qualified  with  the  remark,  that  when  the  defender  does  not  say  that  he  is 
willing  to  receive  her  back,  or  refuses  to  relieve  her,  aliment  falls  to  be 
granted  (as  in  Crombie  v.  Crombie,  6  Macph.  776).  The  Sheriff,  therefore, 
concurs  in  the  view  of  the  case  which  has  Deen  taken  by  the  S.-S.,  but  he 
differs  from  him  in  thinking  that  the  decree  can  be  a  decree  for  permanent 
aliment,  because  the  effect  of  this  would  be  to  decree  separation  a  mensa  et  thoro 
between  these  parties,  which  the  Court  has  no  power  to  do.  The  decree  can 
only  be  pronounced  ad  intenm,  and  the  interlocutor  has  been  affirmed  with 
that  qualification.  J.  G.  S." 

Act, — /.  P.  Cumiiu, Alt. — 0.  Prosser, 
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SHERIFF  COURT  OF  RENFREWSHIRE— PAISLEY. 

Sheiiffs  Fbaseb  and  Cowan. 

BABNES  V,  GEDDES  AND  BON. 

Trade  Secret — Contract — THals  of  Process — Sufficiency  when  applied  in  hulk — 
Arnendment  of  Summons — Expenses — The  following  interlocutois  fully  explain 
the  nature  of  this  peculiar  case,  viz. : — 

"  Paisley f  I6th  December  1872. — Having  heard  parties'  procurators,  and  con- 
sidered the  closed  record,  proof  adduced,  productions,  and  whole  process,  Finds 
in  fact  that,  by  verbal  agreement  between  the  pursuer  and  their  manager,  the 
defenders  undertook  to  pay  to  the  pursuer  the  sum  of  £20  sterling,  if  he 
would  disclose  to  them  the  trade  secret  of  which  he  was  possessed  detailed  in 
the  summons  :  That  pursuer  thereafter  obtained  from  defenders*  manager 
the  writing  which  to  some  extent  embodies  the  above  agreement,  although 
it  was  not  mtended  to  supersede  or  come  in  place  of  it :  That  pursuer  divulged 
to  defenders  the  secret  process  by  which  he  prepared  woollen  yams  for 
hank  printing  without  employing  any  preparation  of  tin  ;  that  said  process 
was  a  substitute  for  tin  ;  and  that,  while  it  or  something  similar  may  have 
been  known  to  one  or  two  persons  in  the  trade,  it  was  not  generally  known  in 
the  trade,  and  in  so  far  as  regards  the  defenders,  it  was  an  entire  novelty  : 
Finds  in  law  that  defenders  are,  in  these  circumstances,  liable  to  pay  pursuer 
the  agreed  on  sum,  with  interest :  Therefore  decerns  against  defenders  in  terms 
of  the  conclusions  of  the  libel :  Finds  the  pursuer  entitled  to  expenses  :  Allows 
an  account  thereof  to  be  given  in,  and  remits  the  same,  when  lodged,  to  the 
Auditor  of  Court  to  tax  and  report  Hugh  Cowan. 

"  Note. — The  pursuer  has,  in  the  opinion  of  the  Sheriff-substitute,  been  very 
badly  treated  by  the  defenders.  He  made  known  to  them  that  he  had  dis- 
covered a  process  of  preparing  yams  for  hank  printing,  in  which  he  dispensed 
entirely  with  tin.  The  objections  to  tin  were,  that  it  destroyed  the  colours  of 
the  vam  to  a  great  extent,  and  that  it  was  expensive.  The  pursuer's  plan  as 
disclosed  and  proved  was  infinitesimal  in  cost.  He  exhibited  samples  to  the 
defenders,  and  they  had  ample  opportunity  of  testing  the  value  of  his  discovery 
before  they  made  any  agreement  with  him.  That  he  did  disclose  to  them  the 
veiT  preparation  which  he  had  used  in  preparing  those  yams,  which  were  given 
to  deienuers  as  samples  of  what  could  be  done  with  his  preparation,  the  Sheriff- 
Substitute  entertains  no  doubt ;  and  if  the  case  had  stopped  there,  the  pursuer 
would  have  been  entitled  to  decree.  But  no  Sooner  have  they  obtained  the 
secret  than  the  defenders  seem  to  have  sought  out  excuses  for  not  fulfilling 
their  contract.  These  excuses  culminate  in  what  has  caused  the  protracted  and 
tedious  proof  now  ended.  They  denied  the  value  of  the  discovery,  and  sought 
to  prove  that  pursuer's  preparation  is  no  substitute  for  tin.  They  have  failed 
in  this.  The  yams  printed  with  this  preparation  are  far  better  in  white,  al- 
though not  quite  so  good  in  black  as  those  done  by  the  old  process.  It  may 
be  ti-ue  that  where  a  very  fast  black  is  wanted,  this  may  not  be  a  very  good 
substitute  for  tin  ;  but  it  is  a  substitute  for  tin,  and  fixes  the  black,  although 
not  so  well.  Where  a  good  white  is  wanted,  it  will  bear  off  the  palm.  And  it 
will  not  do  now  for  the  defenders  to  object  that  it  is  not  quite  so  good  as  tin. 
They  had  good  opportunity  of  considering  the  value  of  the  disclosure  to  them 
before  they  made  the  agreement.  As  to  the  expenses,  the  Sheriff-substitute 
has  come  to  be  of  opinion  that,  looking  to  the  whole  circumstances  of  the  case, 
the  pursuer  is  entitled  to  full  expenses,  without  anv  deduction  on  account  of 
the  technical  plea  stated  at  the  outset  of  the  action,  and  then  sustained. 

H.  C.'' 

"Edinburgh,  21  st  March  1873. — The  Sheriff  having  considered  the  proof, 
productions,  and  whole  process,  dismisses  the  appeal  for  the  defenders  :  Adheres 
to  the  interlocutor  appealed  against,  and  decerns :  Finds  the  defenders  liable 
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in  additional  expenses ;  allows  an  account  thereof  to  be  given  in,  and  remits 
the  same,  when  lodged,  to  the  Auditor  of  Court  to  tax  and  report. 

Patrick  Fraser. 

"  Note. — This  litigation  has  arisen  out  of  a  misapprehension  on  the  part  of 
the  defenders  of  the  nature  of  the  contract  into  which  they  entered.  The 
pursuer  did  not  sell  to  them  a  patent  right,  the  condition  of  which  was  that  he 
was  tte  true  and  first  inventor  of  a  new  manufacturing  process.  He  sold  to 
them  what  he  conceived  to  be,  and  what  the  Sheriff  thinks  he  honestly  believed 
to  be  a  secret,  and  they  agreed  to  pay  him  for  this  secret  a  moderate  sum  of 
money.  He  did  not  warrant  that  this  secret  would  produce  a  better  result 
than  the  tin  process  hitherto  in  use.  He  recommended  it  as  a  good  thing  in 
the  defender's  trade  ;  and  as  he  called  it  a  secret,  it  was  an  implied  part  of  the 
bargiiin  that  he  had  not  told  it  to  other  people.  It  was  an  implied  part  of  the 
bargiiin  also  that  the  pursuer  was  to  sell  something  substa^ntial,  and  not  to 
obtain  £-20  for  a  mere  chimera  or  delusion. 

"  The  Sheriff  does  not  concur  in  the  finding  in  the  interlocutor  of  the  Sheriff- 
substitute,  to  the  effect  that  this  secret  or  something  similar  may  have  been 
known  to  one  or  two  persons  in  the  trade.  The  evidence  does  not  support  this 
finding  ;  but,  on  the  coutrary,  the  Sheriff  thinks  the  statement  of  James 
Crossly  is  borne  out,  *  Pursuer's  process  is  different  from  any  preparation  I 
ever  saw  or  heard  of  before.'  All  that  Meiklejohn  says  is,  *  I  have  neard  of  a 
party  in  Milngavie  that  works  something  different  from  the  ordinary  tin  pro- 
cess ;'  and  William  Cunningham  speaks  of  a  *  trade  rumour'  that  he  heard 
'  about  six  or  seven  months  ago  of  a  new  process  instead  of  tin,  viz.,  alum  and 
soda.'  This  sends  one  back  to  April  and  May  of  1872.  But  the  pursuer  had 
communicated  his  secret  to  the  defenders  in  January  and  February  1872  ;  and 
it  is  very  possible  that  the  secret  had  got  abroad  among  the  trade  by  April  of 
that  year.  Again  Mr.  Kerr,  the  manager  for  the  defenders,  candidly  admits 
twice  over  that  Caldwell  and  Co.'s  preparation  had  nothing  to  do  with  the  pur- 
suer's, and  that  the  latter  had  neither  borrowed  from  Caldwell  nor  told  them 
his  secret. 

"  As  to  whether  the  secret  was  worth  £20  the  Sheriff  has  nothing  to  do.  It 
was  no  part  of  the  bargain  between  the  parties  that  it  should  be  worth  that 
sum.  The  defenders  think  it  is  useless  and  have  laid  it  aside,  and  upon  this 
point  the  Sheriff  pronounces  no  opinion  further  than  by  saying  that  \t  produces 
a  good  white,  but  not  a  fast  black.  It  is  also  highly  economical ;  and,  in  all 
*  probability,  it  may  be  improved  upon  by  persons  of  more  scientific  attainments 
than  the  pursuer.  It  was  an  entire  novelty  to  the  defenders,  and  it  is  to  be 
regretted  that  after  the  little  misunderstanding  had  been  removed  in  regard  to 
the  supposed  borrowing  of  it  from  Caldwell  that  the  matter  should  not  have 
ended  oy  paying  over  the  money.  That  affair  was  cleared  up  entirely  to  the 
satisfaction  of  Mr.  Kerr,  and  he  ought  then  to  have  recommended  to  his  em- 
ployers to  have  no  further  dispute  upon  the  matter. 

"  The  Sheriff  cannot  adopt  the  view  that  it  was  a  conditional  bargain — con- 
ditional upon  results.  He  can  find  nothing  in  the  proof  to  warrant  this  reading 
of  the  contract,  and  the  thing  was  not  done  hurriedly.  There  were  meetings 
on  6th  and  1 3th  January,  and  then  came  the  letter  of  27th  February  1872, 
which  is  quite  unconditional.  Further  meetings  took  place  on  28th  and  29th 
February  ;  and  upon  the  whole  matter  there  was  as  fair  opportunity  given  to 
the  defenders  to  test  this  secret  as  they  could  have  reasonably  expected.  It 
was  their  business,  if  they  intended  to  make  payment  dependent  upon  the 
result  of  a  trial  proving  the  pursuer's  process  to  oe  superior  to  the  old  tin  pro- 
cess, to  have  made  that  very  clear  to  the  pursuer,  which  they  have  not  done. 

P   F." 

» 

Act. — MacroberL Alt. — Walker, 
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IKGHAU  AND  MAKDATOBT  V.  B0D6EB  AND  M^CALLUlf. 

Infringement  of  Patent — Validity  of  Patent — Chmbination  of  Old  and  New 
Processes — Sisting  Executors — Damages — Expenses. — The  following  interlocutors 
fully  explain  the  points  raised  and  contested  in  this  case  : — 

"  Paisley,  \Qth  December  1872. — Having  heard  parties'  procurators,  and  con- 
sidered the  closed  record,  proof  adduced,  productions,  and  whole  process.  Finds, 
in  fact,  that  the  petitioner,  in  the  ^ear  1857,  obtained  letters  patent  for  improve- 
ments in  prepiring  yams  for  dyeing  :  That  as  subseouently  described  by  them 
in  their  specification,  the  improvements  claimed  by  tnem  consisted  in  a  process 
by  which  worsted  yams  were  prepared  for  dyeing  by  being  subjected  to  the 
action  of  hot  water  while  in  a  state  of  tension,  and  they  described  a  machine  of 
their  invention  by  means  of  which,  or  of  some  sintilar  contrivance,  this  could' 
be  effected  :  That  prior  to  said  invention,  the  only  known  process  followed  in 
the  preparation  of  worsted  yams  for  dyeing  was  by  immersmg  the  bundles  as 
they  came  from  the  spinner  in  hot  water,  with  or  without  bran,  and  steeping 
them  overnight  or,  at  all  events,  for  several  hours  :  That  said  old  process  is 
liable  to  the  objection  of  causing  the  yams  to  curl  or  snarl,  especially  at  those 
parts  of  the  bundles  where  the  yam  is  looser  :  That  the  process  paten te<l  by 
the  petitioners  effectually  cures  this  tendency  to  cause  the  yams  to  curl  or 
snarl  :  That  while  it  is  specially  of  value  in  that  description  of  yams  which  is 
known  to  the  trade  as  lustre  yams,  and  in  particular  to  Nos.  28,  SO,  and  36, 
it  is  of  value  also  and  applicable  to  all  worsted  yams,  although  there  are  one 
or  two  numbers  which  can  be  nearly  as  well  prepared  by  the  old  process  :  That 
the  only  objection  to  the  new  process  patented  by  petitioners  is,  tnat  it  is  costly 
and  troublesome  to  work  :  That  early  in  the  year  1865  the  late  Gavin  Rodger, 
then  sole  partner  of  the  respondents'  firm,  obtained  from  Mr.  Thomas  Reid, 
engineer  and  machinist,  Paisley,  two  machines  said  to  be  invented  by  him,  and 
that  said  machines  were  used  more  or  less  in  respondents'  works  for  the  purpose 
of  preparing  worsted  y^ms  for  dyeing  down  to  the  year  1868  :  That  Gavin 
Rodger  died  in  February  1866,  and  that  his  widow  became  then,  and  has  ever 
since  continued  to  be,  sole  partner  of  the  respondents'  firm  :  That  the  said  two 
machines  were  the  same  as  the  machine  invented  and  patented  by  petitioners, 
and  were  used  in  defenders*  works  for  the  purpose  of  subjecting  lustre  worsted 
yams  to  the  action  of  hot  water  while  in  a  state  of  tension  :  That  resix)ndent8 
received  no  permission  or  authority  from  petitioners  to  use  said  machine,  or 
prepare  yams  in  said  manner  for  dyeing,  and  paid  no  royalty  to  petitioners 
therefor  :  That  petitioners'  patent  right  expired  in  1871,  and  has  not  been 
renewed  :  Finds  in.  law,  that  the  patent  right  of  petitioners  is  a  good  and  valid 
patent ;  that  re.spondents  have  infringed  said  patent,  and  are  liable  in  damages 
to  petitioners :  Therefore  assesses  the  damage  at  £150  sterling,  and  decerns 
therefor  against  the  respondents :  Further  finds  it  unnecessary,  as  petitioners' 
patent  right  has  expired,  to  consider  the  prayer  for  interdict  and  delivery  of 
the  machines  :  Finds  the  petitioners  entitled  to  expenses  ;  allows  an  account 
thereof  to  be  given  in,  and  remits  the  same,  when  lodged,  to  the  Auditor  of 
Court  to  tax  and  report  Hugh  Cowan. 

'*  Note. — The  history  of  this  invention  is  not  without  interest.  It  appears 
that  about  1856  a  class  of  goods  called  *  mohair  checks'  was  in  great  demand 
for  ladies'  dresses  ;  but  that  the  hair  or  wool  of  the  mohair  goat,  which  con- 
stituted the  weft  of  said  goods  at  that  time,  rose  greatly  in  price.  It  became  of 
importance  that  some  substitute  should  be  found  w^hich  might  take  the  place  of 
monair  M^eft  A  Yorkshire  spinner  produced  a  particularly  hard  spun  28  lustre 
yam  which  had  all  the  appearance  of  mohair,  but  which,  owing  to  curling  or 
snarling  in  the  process  of  dyeing,  lost  its  similarity  to  it  in  the  finished  product, 
the  characteristic  of  mohair  bein^'that  it  is  lank  or  straight.  The  idea  occurred 
to  one  of  the  petitioners  that  an  improvement  might  be  effected  in  preparing 
the  yarns  for  dyeing,  which  might  remedy  this  defect.  If  the  yarns  could  be 
subjected  to  the  hot  water  while  in  a  state  of  tension,  aiul  allowed  to  cool,  this 
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might  be  effected.  They  inyented  the  machine  of  which  a  model  is  in  process 
for  this  purpose,  and  it  proved  quite  effectual  Mohair  checks  made  without 
any  mohair  continued  to  please  the  public,  and  remained  as  cheap  as  before, 
notwithstanding  the  advanced  price  of  mohair.  Experiments  showed  that, 
while  its  invention  was  stimulated  by  the  demand  for  a  substitute  for  mohair, 
the  process  discovered  was  applicable  with  advantage  to  all  worsted  yams.  The 
Glasgow  manufacturers  preferred,  it  appears,  the  colours  produced  at  Paisley 
to  those  that  could  be  attained  in  Yorkshire  ;  but  the  marked  freedom  of  the 
Yorkshire  dyed  yams  from  cockling  or  snarling  attracted  attention,  and  caused 
complaints  against  the  Paisley  dyers.  The  retort  was,  that  the  fault  was  in  the 
yams  supplied  ;  but  inquiry  showed  that  it  was  not  so,  and  with  characteristic 
enterprise,  Mr.  McGregor  started  for  Yorkshire,  where  he  arranged  with  the 
petitioners  for  the  right  to  use  their  patent.  Kept  a  secret  in  his  works,  it  was 
rumoured  through  me  trade  in  Paisley  that  a  secret  had  been  discovered  by 
which  the  yams  were  distended  in  the  hot  water.  Application  was  made  to 
Mr.  Reid  by  a  Paisley  dyer  to  invent  a  machine  to  effect  this  purpose.  The 
result  was  his  machine,  two  of  which  were  sold  to  the  respondents,  and  which 
seems  to  have  been  pretty  extensively  sold  in  Paisley.  It  is  thus  that  the 
invention  of  Reid's  machine  is  directly  traceable  to  the  petitioner's  patent,  and 
though  made  in  bona  fide  by  the  machinist,  who  thought  he  was  inventing 
something  quite  new,  it  was  a  piracy  from  the  petitioners.  The  petitioner? 
machine,  as  well  as  Reid's,  is  of  very  simple  construction,  and  the  real  merit  of 
petitioner's  invention  lay  in  the  discovery  of  the  principle  of  keeping  the  yams 
distended  while  in  the  hot  water.  That  was  the  real  and  valuable  novelty  ; 
and  the  petitioners  having  discovered  that  were  entitled  to  a  patent  for  it  once 
they  reduced  the  idea  into  a  practical  shape  by  the  invention  of  the  machine. 
Various  cases  were  referred  to  at  the  debate  ;  but,  in  the  opinion  of  the  Sheriff- 
substitute,  the  one  which  comes  nearest  to  the  present  is  tne  hot-blast  case.  Of 
the  real  practical  utility  of  the  petitioner's  invention  he  is  fully  satisfied,  not 
only  as  regards  lustre  yams,  but  as  regards  all  worsted  yams.  And  he  believes 
that  the  explanation  of  the  machines  supplied  by  Reid  having,  in  so  many 
instances,  been  discarded  after  a  time  is  to  oe  found  in  an  imperfect  appreciation 
of  the  principle  discovered  by  the  petitioners.  The  distension  of  the  yam  is  a 
delicate  and  nice  operation,  and  may  be  easily  made  too  great ;  and  it  appears 
to  be  essential  to  let  the  yam  cool  l>efore  it  is  removed  from  the  machine. 

''  A  point  was  raised  incidentally  at  the  debate  as  to  the  effect  of  Mr. 
Rodger's  death.  There  is  no  plea  stated  on  record  as  to  this,  and  it  is  proved 
that  the  machines  were  used  at  respondents'  works  subsequent  to  his  death, 
and  the  respondents  are  therefore  liable  as  having  infringed  the  petitioners' 
patent,  although  the  machines  were  first  begun  to  be  used  at  tneir  works 
Defore  the  present  sole  partner  was  a  partner. 

'*  But  the  main  contention  of  the  respondents  was,  that  the  patent  was  bad, 
inasmuch  as  the  petitioners  have  claimed  the  subjection  of  the  yams  to  the 
action  of  boiling  water  as  part  of  their  invention.  The  Sheriff-substitute 
cannot  read  the  specification  so  as  to  have  any  such  meaning.  On  the  contrary, 
it  seems  to  him  to  have  been  most  carefully  ii'amed  for  the  purpose  of  prevent- 
ing any  such  idea  being  entertained.  Three  lines  in  the  description  of  the 
nature  of  their  process  the  petitioners  refer  to  the  placing  of  the  yams  in  boiling 
water,  and  each  time  is  it  qualified  by  the  introduction  of  the  idea  of  distension. 
Finally,  when  they  come  to  sav  what  they  really  claim,  they  say,  *  and  subject- 
ing the  same  to  the  action  of  l)oiling  water  or  steam  while  in  that  distended 
state.'  It  is  really  surprising  that  so  much  stress  should  have  been  put  upon 
this  point.  The  use  of  boiling  water  may  be  said  to  be  as  old  as  the  hills,  and 
the  merest  tyro  in  dyeing  yams  is  familiar  with  its  use  in  the  process  of  pre- 
paration. In  the  hot  blast  case  it  might  just  as  well  have  been  said  that  the 
patentee  claimed  the  use  of  a  fumace  ;  and,  in  the  present  case,  the  petitioners 
might,  with  equal  justice,  have  been  said  to  claim  as  part  of  their  invention 
the  great  mecnanical  principle  of  the  screw,  by  means  of  which  well-known 
instrument  they  distend  the  yams.  H.  C." 
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"  Edinhurghy  22nd  March  1873. — The  Sheriff  having  considered  the  clofied 
record,  proof,  productions,  and  whole  process,  Dismisses  the  appeal  for  the  re- 
spondents :  Adheres  to  the  interlocutor  of  the  Sheriff-suratitute  appealed 
against,  and  decerns  :  Finds  the  petitioners  entitled  to  additional  ex]>ense3  ; 
allows  an  account  thereof  to  be  given  in,  and  remits  the  same  to  the  Auditor  of 
Court  to  tax  and  report.  Patrick  Frabeb. 

"  Note. — The  Sheriff  concurs  in  the  judgment  of  the  Sheriff-substitute,  that 
this  is  a  good  and  valid  j)atent.  It  is  a  patent  for  the  application  of  warm 
water  to  the  yam  when  it  is  in  a  state  of  tension,  and  this  process  is  the  thing 
patented,  and  this  is  a  good  subject  for  a  patent  The  machine  itself  did  not 
seem  to  be  of  any  very  great  novelty.  One  of  the  witnesses  says  that  he  invented 
a  machine  of  the  same  nature  from  remembering  a  candlemaker's  dipping 
machine,  and  before  reading  the  proof  this  notion  of  it  occurred  to  the  Sneriff 
after  seeing  the  modeL  But  the  process  itself  was  new,  and  therefore  the 
patent  was  a  good  one. 

"  An  attempt  has  been  made  in  the  proof  to  establish  that  a  similar  machine 
was  invented  and  used  by  the  defenders  before  they  became  acquainted  with 
the  pursuers'  process.  Supposing  this  were  true,  it  has  no  good  defence  in 
point  of  law.  if  a  man  invents  a  most  recondite  process  or  instrument,  and 
keeps  it  entirely  to  liimself,  and  does  not  disclose  his  secret  to  the  public  ;  and 
if  another  man  find  out  the  secret  and  take  out  a  patent,  the  first  inventor,  who 
may  have  for  many  years  been  using  his  own  machine  or  process,  can  no 
longer  use  it.  Not  merely  is  he  prohibited  from  selling  it  in  tne  market,  but 
be  cannot  continue  using  a  machine  which  he  may  have  oeen  using  for  thirty  or 
forty  years,  and  which  he  himself  invented.  Such  at  least  was  the  law  laid  down 
by  the  First  Division  of  the  Court  of  Session  in  the  case  of  Smith  v.  Davidson, 
11th  March  1857,  19  D.  69,  and  which  decision,  until  it  is  altered,  however 
hard  and  apparently  repugnant  to  common  sense  and  justice  it  may  be,  must 
be  followed. 

'*  The  only  difficulty  that  the  Sheriff  has  had  with  this  case  is  in  regard  to  a 
point  upon  which  there  is  a  very  little  evidence,  viz.,  the  quuintum  of  damage. 
Fatent  cases  are  iisually  tried  in  Edinburgh,  and  before  juries,  and  the  direction 
given  to  the  jury  is  generally  that  the  amount  of  damage  is  entirely  a  matter 
for  them,  with  which  the  judge  has  no  concern.  This  direction  is  one  in  which 
the  Sheriff,  with  due  respect,  cannot  concur.  He  thinks  that  the  question  of 
damage  in  any  civil  action  is  one  essentially  requiring  legal  direction.  The 
subject  is  one  that  has  occupied  the  attention  of  many  able  jurists,  and  the 
principles  according  to  whicn  damages  ought  to  be  awarded,  are  susceptible  of 
specific  statement  In  the  present  case  the  Sheriff  finds  that  one  witness  paid 
for  leave  and  licence  to  exercise  the  patent  ;£100.  If  he  did  that,  it  is  a  very 
sufficient  starting-point  to  deal  with.  The  defenders  have  pirated  the  patent, 
and  paid  nothing,  and  they  ought  at  least  to  pay  ;£100.  But  they  have  put  the 
petitioners  to  the  trouble  and  expense  of  an  action  at  law  ;  and  although  the 
respondents  are  found  liable  in  tne  expenses  of  this  litigation,  there  must  be  a 
considerable  amount  of  extra-judicial  expenses  which  the  Auditor  will  not  allow. 
This  is  of  the  nature  of  damage,  and  tne  Sheriff  thinks  that  it  must  be  taken 
into  account.  *  Every  defendant  (says  Mr.  Broom)  against  whom  an  action  is 
brought  experiences  some  injury  or  inconvenience  beyond  what  the  costs  will 
compensate  him  for'  (Broom's  Legal  MaximSy  p.  95).  And  the  same  remark 
may  be  made  in  reference  to  a  pursuer  who  is  obliged  to  bring  an  action  to 
vindicate  his  rights.  In  an  American  case,  with  reference  to  an  action  like 
this  for  infringement  of  a  patent,  Mr.  Justice  Story  expresses  himself  thus,  *  If 
the  plaintiff  has  established  the  validity  of  his  patent,  and  that  the  defendants 
violated  it,  he  is  entitled  to  such  reasonable  damages  as  shall  vindicate  his 
right,  and  reimburse  him  for  all  such  necessary  expenditures  as  have  been 
necessarily  incurred  by  him  beyond  what  the  taxable  costs  will  repay,  in  order 
to  re-establish  that  right  My  understanding  of  the  law  is,  that  the  jury  are 
at  liberty,  in  the  exei'cise  of  a  sound  discretion,  if  they  shall  see  fit  (I  do  not 
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say  that  they  are  positively  and  absolutely  bound  under  all  circumstances),  to 
give  the  plaintiff  such  damages,  not  in  their  nature  vindictive,  as  shall  com- 
pensate the  plaintiff  fully  for  all  his  actual  losses  and  injuries  occasioned  by  the 
violation  of  the  patent  by  the  defendants/ — Pierson  v.  Eagle  Screw  Co.,  3  Story, 
p.  402. 

**  This  seems  to  the  Sheriff  to  be  good  sense  and  good  law,  and  he  does  not 
think  that  £60^  in  addition  to  the  £100  which  the  respondents  ought  to  have 
paid  to  the  petitioners,  as  Mr.  Macgregor  did,  is  too  much  to  meet  the  extra- 
judicial expenses  to  which  they  must  have  been  put.  This  must  have  been 
the  ground  upon  which  the  Sheriff-substitute  has  found  for  £150  of  damages. 
But  whether  it  be  bo  or  not,  this  is  the  ground  upon  which  the  Sheriff  adheres 
to  that  judgment.  P.  F." 

"  Paisley  f  22nd  April  1873. — Having  heard  parties'  procurators  on  the  note  of 
objections  to  the  auditor's  report.  Sustains  the  same,  and  appoints  the  siim  of 
£1,  6s.  6d.  to  be  added  to  the  amount  of.  the  account  as  taxed  by  the  Auditor  : 
Therefore  decerns  ajjainst  the  defenders  for  the  payment  of  £57,  28.  3d.,  being 
the  taxed  amount  of  the  account  and  the  said  additional  sum,  and  also  of  15s., 
being  modified  expenses  of  discussing  the  objections.  Hugh  Cowan. 

"  Note. — The  Sheriff-substitute  adopts  as  reasonable  the  view  presented  by 
the  objector  in  debate,  that  the  expenses  disallowed  by  the  Auditor  were  neces- 
sary judicial  expenses  occasioned  to  the  pursuers  by  the  wrongful  delay  on  the 
part  of  the  defenders  to  comply  with  a  demand,  which  has  been  ibund  just  and 
righteous.  These  expenses  are  of  no  general  benefit  to  the  pursuers  apart  from 
this  case,  but  called  for  and  occasioned  only  by  the  action  being  a  depending 

Erocess  as  to  the  time  of  Mr.  John  Ingham's  death.  Had  the  defenders  paid 
efore  the  case  came  into  Court,  or  had  the  case  been  decided  before  his  death, 
these  expenses  would  not  have  been  occasioned  to  the  pursuers,  who  are  now 
entitled,  in  the  matter  of  judicial  expenses,  to  be  put  in  the  same  position  as  if 
their  demand  had  been  complied  with  at  the  first.  H.  C' 

Act. — Thomas  Macrohert. Alt. — Campbell  and  Bussell, 
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AT  TAIN. 

Sheriff  Taylor. 

PETITION — WM.  E.  CATTLET,  ESQUIRE  OF  EDDERTON  AND  OTHERS  V.  JOHN  ROSS 

AND  ANOTHER. — April  1873. 

Education  Act  1872 — Duties  of  Returning  Officer—  Withdrawal  of  Candidates 
and  Declaration  of  PoU. — The  petitioners  in  this  case  were  four  out  of  five 
paiiies  declared  to  be  elected  members  of  the  School  Board  for  the  parish  of 
Edderton,  in  the  county  of  Ross,  and  the  respondents  were  the  retui-ning  officer, 
and  the  Rev.  Mr.  Forbes,  Free  Church  Minister  of  the  parish,  one  of  the  elected 
mem1>er8  of  the  Board.  The  petitioners  brought  the  action  in  order  to  test  the 
validity  of  the  election,  and  the  petition  sought  to  have  it  declared  that,  from 
certain  irregularities  in  the  returning  officer's  mode  of  t^onductin^  the  poll,  the 
election  of  eaeh  and  all  of  the  petitioners  and  respondent  Mr.  Forbes  was 
invalid. 

The  Sheriff-substitute,  after  ordering  intimation  of  the  petition,  and  having 
heard  parties'  procurators,  found  as  follows : — 

"  Tain,  26th  April  1873. — The  Sheriff-substitute  having  heard  parties'  procu- 
rators, Finds  that  the  petitioners,  exclusively  of  Mr.  Neil  F.  Scobie,  one  of  their 
number  who  has  withdrawn  his  name  as  a  petitioner,  have  a  legal  title  and 
intel^t  to  insiBt  in  the  petition,  and  in  respect  it  is  admitted  by  the  respondents 
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that  the  nniuber  of  candidates  nominated  for  the  School  Board  of  Edderton, 
and  not  withdrawn  seven  clear  days  before  the  day  fixed  for  the  election,  ex- 
ceeded by  three  the  number  of  members  required  to  be  elected,  and  that, 
tliough  the  returning  officer  thereupon  proceeded  to  make  arrangemenU  for  a 
pull  by  ballot,  he  did  not  on  the  day  of  election,  by  himself,  or  others  appointed 
for  the  purpose,  proceed  to  take,  and  collect  by  ballot,  the  votes  of  the  electors  ; 
but  in  consequence  of  withdrawals  given  in  by  three  of  the  candidates  within 
the  said  seven  days,  declared  the  five  remaining  candidates  to  have  been  elected 
as  the  members  of  the  School  Board  without  taking  any  poll  •:  Finds  that  the 
election  was  not  conducted  in  accordance  with  the  rules  and  directions  issued 
by  the  Board  of  Education  for  the  conduct  of  the  first  election  of  School  Boards 
in  non-burghal  parishes,  and  specially  that  it  was  disconform  to  rule  tenth : 
Finds  therefore  that  none  of  the  candidates  was  validly  elected  to  the  member- 
ship of  the  School  Board  for  the  said  parish,  and  decerns  ;  and  in  respect  this 
decision  leaves  the  parish  without  an  existing  School  Board,  directs  tne  Clerk 
of  Court  to  transmit  a  copy  thereof  to  the  Board  of  Education. 

H.  M.  Taylor. 

"  Note. — Rule  tenth  unqualifiedlv  requires  the  returning  officer  '  to  take  and 
collect  by  ballot  the  votes  of  the  electors'  in  every  case  without  exception,  in 
which  the  number  of  candidates  nominated  and  not  withdrawn  seven  clear  days 
before  the  day  fixed  for  the  election  exceeds  the  number  of  membera  to  be 
elected,  and  a)  the  Statute  (sec  12)  makes  it  imperative  that  the  election  be 
conducted  in  accordance  with  the  rules,  it  follows  on  the  admitted  facts  that 
the  candidates  for  this  board  were  not  validly  elected.  The  Sheriff-substitute 
thinks  tliat  rule  tenth  being  in  itself  clear,  the  returning  officer  was  not  at 
liberty  to  depart  from  it,  though  he  no  doubt  thought  that  he  kept  within  the 
spirit  of  the  rules  as  a  whole.  It  would  be  dangerous  to  allow  every  returning 
officer  to  conduct  himself  according  to  his  view  of  their  general  intention  in 
opposition  to  an  express  direction  contained  in  them.  Besides  it  is  not  certain 
that  the  result  of  a  poll  would  be  exactly  what  the  returning  officer  assumed, 
because  it  is  conceivable  that  one  or  more  of  the  candidates  who  did  not  with- 
draw might  have  no  vote  at  all  if  their  nominators  changed  their  minds. 

**  At  the  same  time  the  Sheriff-substitute  does  not  wonder  that  the  retuming 
officer  dispensed  with  a  polL  He  might  reasonablv  think  that  candidates  were 
entitled  to  withdraw  at  any  stage.  The  right  to  do  so  until  the  seventh  day 
before  the  election  is  not  ffiven  to  them  by  any  of  the  rules,  but  is  throughout 
recognised  as  already  belonging  to  them,  and  it  might  be  supposed  that  if  it 
were  meant  to  deprive  them  of  this  right  afterwaids,  it  would  be  done  ex- 
pressly and  not  left  to  inference.  In  the  Ballot  Act  permission  is  given  to 
withdrawal  from  a  candidature  for  a  seat  in  Parliament  during  the  hour  set 
apart  fur  nomination,  but  withdrawal  afterwajrds  is  excluded  in  express  words, 
and  for  an  obvious  reason.  The  natural  right  of  the  candidate  tp  retire  from 
the  contest  is  recognised  and  allowed  to  be  exercised  as  long  as  it  is  still  in  the 
power  of  the  electors  to  nominate  another  agreeable  to  them  in  his  place,  but 
IS  taken  away  when  it  is  too  late  to  nominate  another,  and  the  effect  of  a  with- 
drawal, if  allowed,  might  be  to  saddle  the  constituency  with  a  member  opposed 
to  their  wishes. 

*'  This  reason  does  not  hold  in  a  School  Board  election,  in  which  the  continu- 
ance of  the  candidate's  right  to  withdrawal  is  fully  recognised  for  three  days 
after  it  has  ceased  to  be  competent  to  nominate  any  one  in  his  stead,  and  it 
might  be  expected  that  if  for  some  other  reason  it  was  thought  desirable  to  pre- 
vent withdrawal  afterwards,  the  precedent  of  the  Ballot  Act  would  be  followed, 
and  the  prohibition  expressed,  and  if  the  candidates  might  reasonably  be  thought 
entitled  to  withdraw  m  this  case  when  they  did,  it  might  further  be  reasonaoly 
concluded  that,  as  there  was  now  no  contest,  a  poll  was  superfluous.  Indeed  the 
13th  rule  almost  warrants  such  a  conclusion,  because  it  clearly  contemplates 
a  poll  only  *  in  case  of  a  contest.'  There  is  no  room  for  holding  therefore  that 
the  i^tuniing  officer  did  not  act  on  the  best  judgment  he  could  form  of  what 
his  duty  was,  though  the  Sheriff-substitute  thinks  it  was  erroneous.    The  ex- 
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penses  of  both  parties  ought,  he  thinks,  to  be  borne  by  the  School  fund,  in  terms 
of  sec  43  of  the  Statute,  as  being  expenses  incident  to  the  election. 

H.  M.  T.'' 
Act, — W,  T.  MacUvoisk. AU, — Owrgt  McLeay. 


SHERIFF  COURT  OF  PERTHSHIRK 
Sheriff  Barclay,  LL.D. 

REV.   JOHN  M'LEISH,  PETITIONER. 

(Methven  School  Board  Case.) 

Education  (Scotland)  Act,  1872— Sc^oi  Board  Election.—"  Perth,  23rd  April 
1873. — Haying  taken  evidence  and  heard  parties'  procurators.  Finds  it  esUib- 
lished  that  John  Miller  and  Mary  Macfarlane  did  both  appear  at  the  proper 
time  and  place  appointed  for  the  election  of  the  School  Board  of  the  parish  of 
Methven,  and  asked  to  vote  ;  that  the  returning  officer  offered  to  the  said  two 
persons  voting  papers  if  they  severally  acknowledged  or  adopted  the  desitmatioii 
or  description  attached  to  their  respective  names  in  the  Valuation  Roll ;  but 
these  being  in  point  of  fact  erroneous,  the  said  two  persons  refused  to  take  the 
papers  acknowledging  such  erroneous  characters  :  Finds  specially  that  the  said 
persons  were  without  doubt  the  persons  named  in  the  valuation  Roll,  and 
known  by  the  returning  officers  to  be  such,  and  so  were  entitled  to  vote,  and 
ought  therefore  to  have  been  admitted  to  vote  notwithstanding  the  trivial  and 
technical  errors  in  the  Roll,  and  ought  not  to  have  been  asked  to  acknowledge 
such  obvious  errors  as  a  condition  precedent  to  their  .being  admitted  to  vote  : 
Remits  to  the  returning  officer  to  name  a  convenient  time  and  place  to  receive 
the  votes  of  the  said  two  parties  in  the  manner  provided  by  the  rules,  and  to 
give  to  them  and  others  interested  due  notice  of  such  appointment,  and  if  such 
votes  be  given  then  to  amend  his  return,  and  report  the  same  to  the  Education 
Board  (Scotland).  Hugh  Barclay. 

"  Note, — The  circumstances  of  the  case  are  simple,  and  there  was  little  or  no 
variance  in  the  evidence. 

"  The  two  persons,  Miller  and  Macfarlane,  stand  in  the  roll  as  follows  : — 


No. 

185 
136 
254 
255 

DeBcription  of 
Subject 

Proprietor. 

Tenant  and  Occu- 
pier. 

Yearly 

Rent  or 

Value. 

Amount 
of  Feu 
Duty. 

To  whom  Feu 
Duty  payable. 

House  and  Land, 
Broomhill, 
„    Lawmoor, 

House,  Methven, 

do. 

John  Miller,  to- 
bacconist, Perth 
do. 

Mrs-MTarlane, 

coal  dealer 

do. 

John  Black. 

Duncan  M'Laren. 

Said  Mrs. 

M*Farlane. 

Under  £4 

£11     0    0 

11  11     0 

4    0    0 

1  10    0 

£0  7  6 

Wm,  Smythe. 

"  These  two  persons  appeared,  and  th^re  can  be  no  doubt  but  that  the  retura- 
ing  officer,  as  well  as  the  other  persons  present  in  the  interest  of  the  candidates, 
knew  the  identity  of  both  persons.  This  is  the  only  truly  essential  point  in  an 
election.  The  words  of  the  fifth  rule  are,  *  When  any  person  comes  up  to  vote, 
the  returning  officer  shall  ascertain  that  the  person  is  entitled  to  VQte,  and  if  so,  the 
returning  officer  shall  deliver  to  the  voter  a  ballot  paper,  call  out  his  name  and 
description  as  stated  in  the  Valuation  Roll,  place  against  the  name  of  the  voter 
a  mark  which  will  denote  that  the  voter  has  received  a  ballot  paper  ;  but  not 
denote  the  particular  l>allot  paper  which  he  has  received.'  According  to  this 
rule,  after  the  Registrar  is  satisfied  of  the  identity  of  the  person  appearing,  he 
makes  his  mark  oq  the  roll  as  having  passed  to  vote.    There  is  no  provision  as 
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to  patting  the  voters  to  ezaminAtion  on  all  details  in  the  rolL  The  roll  is  the 
mle  authority  for  the  person  and  qualification.  The  principle  is  in  favour  of 
the  utmost  freedom  to  enjoy  the  franchise,  should  there  exist  evidence  of  identity. 
If  there  be  personation,  the  criminal  law  would  be  invoked  to  punish  the 
fraud,  but  it  would  be  a  severe  restriction  on  the  right  of  voting  if  mere  circum- 
stantial errors  in  the  Valuation  Roll,  which  in  a  large  county  like  Perthshire, 
however  diligent  and  accurate  the  assessor,  must  inevitably  occur,  were  to  ex- 
clude voters  unless  they,  at  the  sacrifice  of  conscience,  adopt  the  errors  of  another, 
and  acknowledge  what  is  inconsistent  with  fact  If  such  rule  were  admitted, 
county  valuators  might  either  intentionally,  or  still  more  likely  innocently, 
di;>francliise  a  considerable  section  of  voters  by  introducing  matter  nowise 
necessary  to  identity  or  qualification — the  only  two  substantial  results  of  their 
labours  and  requisites  oltheir  rolls. 

'*  Miller,  as  stated  in  the  roll,  resided  in  PeHh,  and  with  a  son  who  i?a 
tobacconist  there,  but  is  proved  to  have  a  different  christian  name.  This  united 
residence,  doubtless,  led  to  the  trifling  error  by  the  valuator.  The  returning 
officer,  it  would  seem,  having  read  the  entry  in  the  roll,  offered  to  let  the  old 
man  have  the  voting  jxaper,  if  he  acknowledged  he  was  a  '  tobacconist  in 
Perth.'  The  man,  much  to  his  credit,  refused  to  take  on  himself  the  false  desig- 
nation, to  which  he  was  no  party,  and  was  up  to  that  time  in  ignorance.  He 
retired,  but  returned,  and  again  demanded  to  be  admitted  to  vote  ;  but  the 
same  scene  was  enacted,  and  he  withdrew  under  ph^test.  Here  the  evidence 
showed  that  in  this  decision  he  was  supported  by  some  of  the  representatives 
of  the  candidates  in  the  room.  The  Sheriff-substitute  would  venture  to  suggest 
that,  whilst  their  presence  is  permitted  to  take  objections  to  those  appearing 
without  qualification,  the  returning  officer,  who  is  solely  responsible,  should  be 
left  to  the  exercise  of  his  own  judgment  in  admitting  or  rejecting  without  in- 
fluence from  others  who  are  interested  in  the  issue. 

"  The  case  of  the  female  is  still  more  clear.  There  was,  in  like  manner,  no 
doubt  of  her  identity  and  qualification,  and  even  her  designation  as  'coal 
dealer,  Methven,'  was  correct ;  but  the  equivocal  prefix  of  Mrs.  was  given  to 
her  name,  whilst  she  was  and  is  still  a  spinster.  The  returning  officer  here 
also  offered  the  voting  paper,  if  she  falsely  took  the  character  which  the  valua- 
tor, without  her  knowledge,  had  been  pleased,  perhaps  in  ignorance  of  her 
christian  name,  to  affix  to  her  surname.  Some  people  might  not  have  been  so 
fastidious  in  refusing  a  designation  which  some  of  the  sex,  after  a  certain 
indefinite  age,  are  not  unwilling  to  assume. 

"  The  solicitor  for  the  returning  officer  brought  under  the  notice  of  the 
Sheriff-substitute  a  decision  on  a  somewhat  similar  point  at  Linlithgow.  The 
Sheriff-substitute  has  much  respect  for  the  opinion  of  his  brother  of  Linlith- 
gow (though  he  doubts  the  autnoritv  for  awarding  costs  under  the  14th  sec- 
tion) ;  but  allowing  the  decision  to  be  sound,  it  is  obvious  that  there  is  great 
difference  in  the  facts — First,  the  residence  of  the  party  appearing  to  vote  at 
Linlithgow  and  the  entry  in  the  record  were  in  totally  different  and  distinct 
towns.  Here  the  residence  (if  such,  indeed,  be  at  all  necessary)  are  identical 
with  the  roll.  Secondly,  the  returning  officer  was  a  Writer  to  the  Signet,  resid- 
ing in  Edinburgh,  and  as  such  not  at  all  likely  personally  to  know  the  person 
appearing  to  vote,  whereas  here  the  identity  of  the  persons  were  beyond  all  doubt 
known  alike  to  the  returning  officer  and  the  others  present.  The  objection  in 
neither  of  the  cases  in  hand  was  to  the  identity  of  the  persona,  but  only  to 
errors  in  description.  From  the  brief  newspaper  report  of  the  Linlithgow  case, 
it  does  not  appear  but  that  the  party  acquiesced  in  the  rejection  of  his  vote  on 
finding  that  he  was  so  inaccurately  designed. 

"  Whilst  the  Sheriff-substitute  has  been  forced  to  the  conclusion  that  the 
votes  of  the  two  parties  were  improperly  refused,  he  is  strongly  under  the 
impression  that  the  returning  officer  acted  in^jperfect  good  faith  without  bias  ; 
•and  that  he  only  committed  an  error  in  judji^ment,  not  to  be  wondered  at  in  -a 
^matter  so  entirely  novel,  and  beset  with  difficulties  which  have  puzzled  even 
gentlemen  learned  in  the  law. 
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"  The  chief  difficulty  the  Sheriff-sabstitute  feels  is  as  to  the  result  of  the 
decision  to  which  he  has  arrived.  It  is  clear  that  the  election  of  all  above  the 
last  of  the  five  are  safe,  and  the  ten  votes,  which  at  the  utmost  can  be  given  by 
the  two  (should  thev  give  any),  cannot,  in  any  degree,  affect  those  above  the 
last  in  the  return.  JBut  these  ten  may  possibly  (but  which  cannot  be  assumed) 
affect  the  last  in  the  scale,  and  substitute  the  first  in  the  i-ejected  list  in  his 
place.  The  fairest  way  would  be  to  take  a  new  poll,  or  rather  votes,  between 
the  two  who  stand  witnin  three  of  each  other,  and  even  to  admit  voters  who 
had  not  formerly  recorded  their  votes;  but  this,  if  legal  (which  seems  more 
than  doubtful),  is  impossible,  because  it  cannot  be  known  who  formerly  voted 
for  the  two.  The  only  feasible  solution  is  to  place  the  two  candidates  and  the 
'  two  voters  in  the  same  position  in  which  they  ought  to  have  stood  on  the  day 
of  election  by  now  taking  the  votes  of  the  two  rejected  persons  on  the  whole 
list  of  candidates.  No  doubt  this  involves  the  absurdity  of  the  ballot  applied 
to  so  exceptional  a  case,  seeing  that  in  whatever  way  they  now  vote  the  fact  to 
whom  their  votes  are  given  will  be  as  transparent  as  if  given  openly.  But  the 
two  voters  are  not  to  blame  for  this  somewhat  ridiculous  result.  H.  B." 

"  Perth,  8ih  May  1873. — The  retumuig  officer  having  declined  to  take  the 
votes  of  the  two  parties  whom  he  had  not  admitted  to  vote,  assigns  Tuesday 
next,  at  two  o'clock  p.m.,  for  hearing  parties  farther  as  to  the  proper  remedy, 
and  appoints  the  clerk  to  give  notice  to  the  petitioner,  the  returning  officer, 
and  to  Mr.  Thomson  of  Bsdgowan,  that  they  may  attend  to  their  interests,  and 
that  by  post  letters.  Hugh  Bakclay." 

**  Perth,  17 th  May  1873. — Continues  the  case  for  a  fortnight,  in  order  to  give 
the  returning  officer  an  opportunity  of  complying  with  the  remit  of  the  Sheriff', 
and  completing  his  return,  or  if  still  declining,  that  the  petitioner  may  take' 
competent  measures  to^compel  him  to  the  performance  of  tnat  duty. 

Hugh  Barclay. 

"  Note, — The  Sheriff-substitute  feels  this  a  perplexing  case,  and  has  had  the 
advafitage  of  consulting  with  his  respected  principal. 

"  The  returning  officer  is  wrong  in  his  reason  for  declining  to  take  the  tiyo 
votes  which  he  rejected,  though  undoubtedly  in  error  of  judgment  Tliere 
exi^  not  the  slightest  reason  for  imputing  to  him  bad  faith  in  a  matter  so 
novel  and  beset  with  so  many  difficulties  ;  the  surprise  is  that  so  very  few  cases 
of  contest  have  arisen  in  Scotland  for  requiring  the  interference  of  Sheriffs.  The 
returning  officer  rests  his  declinature  on  the  ground  that  by  his  first  return  he 
is  functus,  but  surely  this  can  only  apply  to  a  valid  return.  To  rule  otherwise 
would  make  a  returning  officer  in  an  imperious  sense,  because  either  from 
ignorance,  or  it  might  be  from  impure  motives,  he  might  refuse  as  many  votes 
as  he  pleased,  and  then  declare  the  election,  and  though  the  rejection  of  these 
votes  were  subsequently  declared  illegal,  he  might  refuse  to  rectify  the  mistake, 
and  thus  return  whom  he  pleased,  and  deprive  the  electors  of  their  sole  right  to 
elect  The  returning  officer  must  of  necessity  continue  in  office  until  he  makes 
a  valid  and  perfect  return,  and  not  an  imperfect  one. 

"  The  petitioner's  agent  urged  that  the  Sheriff  might  commit  the  returning 
officer  for  contempt  oi  Court,  or  take  the  votes  of  the  two  voters,  either  by 
himself  or  by  a  person  appointed  for  that  purpose.  The  Sheriff-substitute  is 
not  satisfied  he  nas  the  power  to  do  the  first.  His  powers  are  defined  in  the 
Act,  and  this  is  not  amongst  the  number.  He  doubts  not  that  there  is  a  remedy, 
and  that  the  Supreme  Court,  under  its  power  over  all  officials  either  individually 
or  corporate,  could  compel  fulfilment  of  the  statute.  Examples  are  not  awanting 
of  recent  date  of  their  supporting  the  Board  of  Supervihioti,  and  compelling 
local  authorities  to  do  their  duty.  The  Sheriff  cannot  perform  the  duty  of 
returning  officer,  or  appoint  one  in  place  of  the  one  appointed  by  the  competent 
authority. 

"  The  agent  for  the  returning  officer  suggested  that  all  the  Sheriff  can  do  is^ 
to  declare  the  election  of  Mr.  Thomson  invalid,  and  he  was  even  willing  to* 
admit  that  the  two  rejected  voters  would  have  balloted  for  Mr.  M*Leish^  thus 
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placing  the  reverend  gentleman  in  a  majority  over  Mr.  Thomson.  But  even 
though  Mr.  Thomson  himself  was  to  make  the  same  admission,  the  Sheriflf- sub- 
stitute does  not  think  he  could  thus  deprive  the  voters  of  their  I'ree  judgment 
For  anything  that  appears  the  voters  may  now  vote  for  neither  of  the  two  at 
the  bottom  of  the  return,  or  they  may  even  vote  for  Mr.  Thomson,  and  place 
him  in  a  still  higher  majority.  Both  these  gentlemen  are  office-bearers  of  the 
same  ecclesiastical  organisation,  and  therefore,  so  far  as  that  frequent  occcasion 
of  dispute  exists,  they  stand  on  the  same  platform.  Then  an  obvious  objection 
occui-s  to  the  Sheriff-substitute,  if,  merely  from  the  supposition  that  the  two 
voters  would  vote  for  Mr.  M^Leish,  without  actual  proof  obtained  in  the  only 
legitimate  mode  of  the  ballot,  he  proceeds  to  declare  the  election  of  Mr.  Thom- 
son invalid,  but  not  placing  Mr.  M^Leish  in  his  room,  the  petitioner's  object  is 
defeated.  In  that  case  the  Board,  under  the  Act,  could  supply  his  place  by  a 
third  party,  nay,  by  Mr.  Thomson  himself,  and  thus  the  Board  would  not  to 
that  extent  be  the  choice  of  the  electoral  body,  but  in  the  latter  event  would 
indeed  be  contrary  to  their  choice. 

"  The  Sheriff-substitute  expresses  a  hope,  in  some  way  or  other,  parties  may 
accommodate  the  matter,  either  by  the  petitioner  withdrawing  his  claim,  or  the 
returning  officer  taking  the  two  rejected  votes,  which  there  can  be  little  doubt, 
if  he  was  bound  to  do  at  the  election,  he  is  equally  entitled  and  bound  to  do  so 
now,  and  complete  his  return.  H.  R" 

"  Perth,  20th  June  1873. — Having  heard  parties'  procurators  on  the  peti- 
tioner's motion  to  proceed  with  the  cause,  and  made  avizandum :  In  respect 
that  the  returning  officer  refuses  or  declines  to  take  the  votes  of  the  two  electors, 
who  have  been  judicially  held  entitled  to  vote,  and  who  were  not  by  him  allowed 
on  the  day  of  election  to  give  their  votes  :  Allbws  them,  if  so  inclined,  on 
Tuesday  next,  at  two  o'clock,  to  appear  in  Court,  and  there  solemnly  to  declare 
for  which  candidate  or  candidates  tney  severally  would  have  voted  on  the  day 
of  election  had  they  been  admitted  to  vote,  and  to  subscribe  a  minute  to  that 
effect  in  presence  of  the  Sheriff  and  the  agents  of  parties  if  they  desire  to  be 
present  Hugh  Barclat. 

"  Note. — It  is  a  sound  maxim  in  equity  as  well  as  in  law,  that  every  wrong 
should  have  its  adequate  remedy.  Here  two  voters  have  been  uirjustly  ex- 
cluded from  their  legal  rights,  and  their  votes  from  the  state  of  the  poll  might 
possibly  have  effected  the  return.  If  no  remedy  exists  for  such  a  wrong,  then 
a  returning  officer  might  by  rejecting  voters  supersede  the  electors,  and  take  the 
election  into  his  own  hands.  The  Statute  places  the  decision  of  the  validity  of 
elections  in  the  hands  of  the  Sheriff,  without  specifying  any  precise  form  of  pro- 
cedure, and  his  decision  is  declared  to  be  final.  It  thus  appears  that  the  Sheriff 
has  the  utmost  latittide  to  see  that  full  justice  is  done,  and  the  mode  the 
Sheriff-substitute  has  adopted  on  the  failure  of  the  returning  officer  to  adopt  the 
ballot,  appears  the  only  other  possible  mode  of  reaching  a  satisfactory  result 

H.  B.* 

^*  Perth,  24th  June  1873. — Of  consent  of  the  parties,  continues  this  cause  till 
Tuesday  next,  at  two  o'clock  afternoon,  in  order  that  the  Sheriff  may  proceed  in 
terms  of  last  interlocutor.  Hugh  Barclay." 

The  declaration  of  the  two  voters  were  taken  in  writing,  and  subscribed  in 
presence  of  the  Sheriff. 

^^  Perth,  2nd  July  1873. — The  Sheriff  having  taken  the  solemn  declarations  of 
John  Miller,  owner  of  the  house  and  land  of  Broomhill  and  Lawmoor,  and 
Mary  M*Farlane,  coal  dealer  in  Methven,  and  the  said  John  Miller  having 
declared  that,  had  he  been  allowed  to  vote  on  the  day  of  election  for  the  School 
Board  of  Methven,  he  would  have  given  his  five  voles  for  the  Reverend  John 
M*Leish,  and  Mary  MTarlane  having  declared  that,  had  she  been  allowed  to 
vote  on  the  same  occasion,  she  would  have  given  three  votes  for  the  Reverend 
John  M*Leish  and  two  for  Mr.  William  Thomson  of  Balgowan  :  Therefore  the 
Sheriff  finds  that,  had  these  two  voters  given  their  votes  on  the  said  occasion, 
there  would  have  been  ninety-eight  votes  for  the  Reverend  John  M'Leish,  and 
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ninety-five  yotea  for  Mr.  William  Thomson,  and  that  thus  there  would  have 
been  a  majority  of  three  votes  for  the  Reverend  John  M'Leish  over  those 
given  for  Mr.  William  Thomson  :  Finds  that  Mr.  Thomson  was  invalidly  re- 
turned as  elected  a  member  of  the  School  Board  of  Methven,  and  that  the 
Reverend  Mr.  M'Leish  should  have  been  returned  as  a  member,  and  therefore, 
that  the  School  Board  for  Methven  now  consists  of  William  Smythe,  Esquire, 
the  Reverend  John  Wilson,  John  Qraham,  Esquire,  David  Lumsden,  Esquire, 
and  the  Reverend  John  M^Leish,  but  under  the  very  peculiar  and  special  cir- 
cumstances of  this  case,  finds  no  expenses  due,  orders  the  Clerk  of  the  Court 
forthwith  to  transmit- a  certified  copy  of  this  deliverance  to  the  Educational 
Board,  ^kiinburgh,  and  another  to  the  Chairman  of  the  School  Board  of 
Methven.  H.  B." 

The  opinion  of  eminent  Counsel  being  taken,  the  above  judgment  was 
acquieacea  in. 

WALTER  M.  PRATT  V.  THE  NORTH  BRITISH  DTE  WORKS  TEARLT  SICK  SOCIETY. 

Unregistered  Friendly  Society — Voluntary  Assodation — TitU  to  Sue, — The 
following  notes  of  the  S.-S.  explain  the  case  : — 

Perth,  3d  July  1873.— This  is  a  case  at  the  instance  of  "  Walter  Miller  Pratt, 
residing  in  High  Street,  Perth,  against  George  McDonald,  residing  in  Perth, 
President ;  James  Scott,  residing  in  Perth,  Vice-President ;  William  Penny- 
cook,  residing  in  Perth,  Secretary;  Thomas  Burnett,  residing  in  Perth,  Trea- 
surer ;  and  James  Knight,  John  Gairdner,  Peter  Bisset,  Alexander  Anderson, 
John  Bum,  Peter  Stewart,  William  Rose,  and  James  M'Donald,  all  residing 
in  Perth,  Members  of  Conmiittee,  for  themselves  and  the  whole  other  members 
of  'The  North  British  Dye  Works  Yearly  Sick  Society,' "  claiming  £1,  12s. 
sterling,  being  four  weeks'  allowance,  commencing  on  .the  28th  day  of  May 
1873,  due  by  the  defenders  as  representing  said  North  British  Dve  Works 
Yearly  Sick  Society,  to  the  pursuer,  who  is  a  member  thereof,  at  the  rate  of 
eight  shillings  a  week,  in  terms  of  tne  seventh  rule  of  the  said  Society,  copy  of 
which  is  produced,  reserving  pursuer's  future  claims."  Two  preliminary  pjeas 
were  set  up,  both  of  which  are  attended  with  considerable  difficulty,  let,  That 
the  association  is  a  voluntary  association,  and  cannot  sue  or  be  sued  in  name 
of  its  office-bearers,  but  the  whole  body  of  the  meQibership  must  be  called  as 
parties  ;  Srui,  That  under  the  eighteenth  clause  of  the  rules  the  action  is  ex- 
cluded, and  the  pursuer  must  go  to  a  reference  of  his  dispute. 

On  the  first  plea,  reference  was  made  to  a  case  decided  in  this  Court  in  1868, 
reported  in  the  12th  volume  of  the  Journal  of  Jurisfprudence,  p.  497.  That, 
however,  was  a  very  special  case.  The  question  of  illegality  of  tne  Society  was 
involved  in  the  plea,  and  the  parties  called  were  only  a  mere  section  of  a  greater 
national  body  not  representeo.  The  S.-S.  however  entertains  the  same  opinion, 
that  as  a  general  rule  a  voluntary  association  cannot  sue  or  be  sued  by  its  office- 
bearers, as  having  no  separate  existence  like  a  mercantile  company  or  a  corpo- 
rate body  under  sanction  of  law.  There  may  however  be  exceptions.  The 
case  of  Sommerville,  8th  July  1862,  34  Jurist,  619,  illustrates  this  exception. 
That  authority  seems  not  to  have  been  quoted  in  the  case  cited  formerly  before 
this  Court  In  Sommerville's  case  the  decision  was  expressly  rested  on  a  rule 
unfortxmately  not  quoted,  under  which  Lord  Neaves  held  ''  that  the  Committee 
of  Management  is  put  forward  as  the  proper  representative  of  the  Society."  It 
is  a  curious  coincidence  that  the  report  of  Sommerville's  ca«e  is  followed  in  the 
Jurist  by  the  report  of  the  Cardross  case,  which  in  the  broadest  terms  recognised 
the  general  rule  that  no  voluntary  association  could  sue  or  be  sued  in  its  corpo- 
rate name  or  capacity  without  express  sanction  of  law  or  contract. 

A  case  decided  by  Sheriff  Bell  of  Lanarkshire  was  cited  from  the  Journal, 
voL  xiv.  p.  693.  The  decision  there  was  mainly  based  on  the  case  of  Sommer- 
ville,  and  there  was  the  specialty  that  there  was  a  voucher  of  debt  expressly 
in  name  of  the  Society,  and  thereby  recognising  its  existence, 
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One  ground  of  jadgment*the  S.-S.  cannot,  with  much  respect,  recoeniae  in 
either  Sommerville's  case  or  that  of  Sheriff  Bell.  He  cannot  perceive  that  any 
Bound  and  received  principle  of  law  can  admit  of  violation  hecause  of  difficulty 
in  its  application.  It  is  not  judicial  to  hold  that  where  an  association  is  so 
numerous  in  its  membership  that  it  becomes  impossible  or  difficult  to  call  all 
the  individuals,  tlien  it  may  be  sued  by  its  office-bearers  ;  but  where  such  diffi- 
culty does  not  exist  because  of  the  lesser  number,  such  action  will  not  stand. 
This  unsatisfactory  rule,  ab  inconvmienti,  would  raise  the  other  question,  where 
is  the  line  of  numeration' to  be  drawn,  in  tens,  hundreds,  or  thousands  ? 

But  there  are  some  safe  principles  which  influence  the  S.-S.  to  hold  that  the 
action  is  here  rightlv  directed.  1st  It  is  not  such  a  society  as  could  (as  was 
the  fact  in  most  of  the  cases  where  the  instance  was  held  bad)  have  been  regis- 
tered under  the  Friendly  Society  Acts.  .Therefore  the  society  cannot  be  said 
to  have  omitted  to  take  the  protection  of  a  law  which  did  not  include  them. 
2nd.  The  action  is  one  between  a  member  and  the  society  itself.  It  is  very 
different  where  the  society  sues  or  is  sued  by  a  third  party.  Such  parties  are 
not  bound  by  any  of  its  rules,  and  owes  no  obedience  to  its  directory.  If  a  third 
party  deals  with  so  abstract  a  body  ifvithout  getting  personal  representation, 
they  have  themselves  to  blame.  But  3rd  The  pursuer  on  the  one  hand,  and 
the  societv  on  the  other,  only  recognise  and  acknowledge  each  other  under 
certain  rules.  Neither  party  can  repudiate  these  rules.  The  rule  which  bears 
on  this  question  is  the  second,  which  is  in  these  words,  ^  That  this  Societv  shall 
be  governed  by  a  President,  Vice-President,  Secretary,  Treasurer,  and  eight  of  a 
Committee,  who  shall  be  elected  annually.  The  Secretary  and  Treasurer  to  be 
paid  for  their  labour.''  The  Committee  is  recognised  as  the  only  vitality  and 
sole-factor  of  the  Association  in  rules  4,  6,  11,  14,  15,  16, 17, 18.  In  fact,  with- 
out the  Committee,  the  Association  is  a  caput  mortuum — a  name  without  sub- 
stance. On  the  whole,  therefore,  the  S.-S.  holds  the  action  rightly  directed.  It 
would  not  certainly  be  for  the  interests  of  the  Society  were  an  opposite  decision 
given,  as  it  would  be  to  place  the  Society  outwith  the  pale  of  the  law,  and 
allow  the  office-bearers  to  act  at  their  pleasure  and  without  any  control  from 
its  members. 

The  second  plea  is  of  greater  difficulty.  On  the  one  hand,  it  is  not  easy  to 
shut  out  the  ordinary  constituted  Courts  of  the  land  from  administering  justice 
by  tribunals  created  by  private  will,  and  on  the  other  hand,  reasonaiile  en- 
couragement should  be  given  to  a  cheap  and  speedy  settlement  of  minor 
questions  arising  in  the  amninistration  of  a.«sociatious  for  mutual  benefit  As  a 
general  rule,  therefore,  whilst  a  formal  deed  of  reference  becomes  a  legal  con- 
tract, which  not  only  excludes  the  jurisdiction  of  Courts  of  law,  but  which  they 
will  enforce,  on  the  other  hand  a  reference  to  an  official  or  a  person  not  named 
is  ineffectual  and  inoperative.  There  are  exceptions  where  the  reference  is  not 
only  part  of  the  contract,  but  essential  to  its  completion,  and  without  which 
there  would  be  no  completed  contract.  The  rule  founded  on  to  exclude  the 
action  under  the  secona  plea  is  the  18th  :  '*  Should  any  dispute  arise  between 
the  Committee  and  an  individual  member,  or  any  person  for  him  or  her,  such 
dispute  shall  be  decided  by  arbitrators,  one  to  be  chosen  by  the  member  or  his 
or  ner  agent,  and  the  other  by  the  Committee — said  ar'bitrators  to  choose  a  third 
'if  necessary' — and  their  decision  will  be  final,  the  party  found  in  the  wrong 
to  pay  all  expenses."  Even  where  such  a  rule  exists  in  a  Society,  protected  by 
the  Friendly  Society  Acts,  it  would  be  no  longer  binding,  as  the  only  arbitra- 
tion now  permitted  is  to  justices  (21  &  22  Vict  c.  101,  sect  6}.^  The  defenders 
cannot  claim  for  their  rules  a  higher  position  than  had  they  received  the  sanction 
of  Statute.  The  clause  indeed  ia  not  one  of  reference,  but  that  parties  shall 
each  choose  an  arbitrator.  If  paities  formally  do  so,  then  there  may  be  a  vab'd 
reference  outwith  the  rules,  but  difficulty  remains  behind.  How  are  parties  to 
be  compelled  to  name  an  '  arbitrator  V  (meaning  doubtless  an  arbiter  or  re- 
feree, for  arbitrator  is  a  far  higher  officer).  The  S.-S.  is  therefore  on  the  whole 
of  opinion  that  the  second  plea  is  also  ungrounded. 

^  The  kani«d  Sh«riff*tQ^titttte  has  read  the  Statute  referred  to  incorrectly.— Enw 
J.  OF  J. 
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Proof  waa  taken  on  the  merits,  but  before  answer,  on  the  two  preliminary  pleas. 
The  defenders  founded  on  two  rules  to  exclude  the  pursuer's  claim.  The  first 
was  the  10th  rule,  which  runs  in  these  terms,  ^^  Any  members  on  the  sick  roll 
found  out  of  their  place  of  residence  after  9  o'clo(!k  p.m.  to  6  a.m.,  indulging  in 
intoxicating  liquors  or  transacting  or  superintending  any  business  of  a  re- 
munerative nature,  shall  forfeit  all  claim  to  the  benefits  of  the  Society  for  that 
sickness.''  But  this  clearly  does  not  apply,  as  the  pursuer  /tow  never  been  on  the 
sick  rolL  The  other  rule  pled  against  the  pursuer  is  the  8th,  which  is  in  these 
words,  "  members  bringing  sickness  an  themselves  through  misconduct  shall  forfeit 
all  claims  to  the  benefits  of  the  Society  for  that  sickness." 

The  proof  in  support  of  the  exclusion  of  the  puKuer  under  this  nile  of 
course  lay  with  the  defenders.  It  was  proved  that  some  days  before  the  pur- 
suer made  his  application  for  relief,  he  was  not  in  robust  health,  and  it  certainly 
is  proved  that  on  the  night  prior  to  his  application  he  wad  in  a  state  of  intoxi- 
cation. The  silly  attempt  to  raise  the  suspicion  of  mistaken  identity  by,  putting 
forth  a  brother  (wholly  uulike)  as  the  scape-goat  should  have  been  avoided. 
That  this  debauch  might  have  accelerated  anil  inci-eased  the  existing  illne^j^>  is 
most  likely.  But  the  evidence  of  the  intelligent  medical  man,  who  saw  and 
administered  to  the  pursuer  the  next  day,  and  some  days  after,  places  it  beyond 
all  doubt  that  the  sickness  and  consequent  inability  to  work  was  not  then 
brought  on  him  through  misconduct.  Both  the  rules  quoted  are  admimbly  and 
highly  conducive  to  the  propriety  of  the  Society,  but  in  this  case  the  defendei-j* 
have  failed  to  bring  the  pursuer  under  the  scope  of  either  rule,  and  therefore 
he  seems  entitled  to  prevail  in  his  claim. 


SHERIFF  COURT  OF  LANARKSHIRK 
Sheriffs  Bell  and  Lees. 

M'ARTHUR's   executors  V,   BLACK. 

Donation — Mortis  causa  et  inter  vivos. — A.  shortly  before  B.'s  death  procured 
a  document  in  the  following  terms: — ^^  Bankheady  5th  July  1871. — I  hereby 
authorise  Mr.  Robert  Young,  28  Melville  Terrace,  Edinburgh,  to  pay  over  or 
transfer  all  the  money  due  to  me  lying  in  his  hands  to  Mr.  James  Black,  New 
Mill,  Shotts.  John  M'Arthdr."  A.  delivered  up  to  the  debtors  a  promissory 
note  for  £300,  and  procured  a  new  one  in  his  own  favour,  granting  him  at 
the  same  time  a  receipt  for  the  £300  contained  in  the  original  note.  A.  also 
got  two  deposit  receipts  indorsed  which  he  cashed  before  B.'s  death.  Held,  that 
donation  waa  not  proved,  and  that  A.  must  account  to  B.'s  executors. 

The  following  interlocutors  of  the  Sheriiff-substitute  and  Sheriff  explain 
the  case  : — 

"  Airdrie,  2Hth  February  1873.— ^Having  heard  parties*  procurators  on  the 
closed  record,  proof,  and  productions,  and  made  avizandum  :  Finds  that  the 
Dursuers  are  tne  executors-dative,  qua  next  of  kin  of  the  now  deceased  John 
M'Arthur  of  Bankhead,  conform  to  decree-dative  of  the  Commissary-Depute 
of  Lanarkshire,  in  their  favour,  dated  8th  Deceml>er  1871,  and  as  such,  that 
they  are  entitled  to  call  upon  any  parties  to  count  and  reckon  with  them  who 
have  intromitted  with  the  moveable  estate  and  effects  of  the  said  deceases! 
John  M*Arthur  :  Finds,  that  shortly  before  or  at  his  death,  on  I7th  July  1871, 
the  said  deceased  John  M' Arthur  was  the  possessor  of  inter  alia  (1)  a  pro- 
missory note  granted  to  him  by  the  Reverend  Robert  Young,  missionary  in 
Edinburgh,  for  the  sum  of  £300  ;  (2)  of  two  deposit-receipts  in  his  name  with 
the  branch  of  the  Royal  Bank  of  Scotland  at  Wishaw,  one  for  the  sum  of  £20, 
dated  6th  September  1870,  and  the  other  for  the  sum  of  £30,  dated  30th 
December  1870  ;  and  (3)  of  various  articles  of  household  furniture  in  his  said 
house  at  Bankhead  :  Finds,  that  the  defender  admits  having  intromitted  with 
the  said  sums  of  money  and  moveable  estate  and  effects,  in  virtue  of  alleged 
donatioDs  of  them  to  him  by  the  9ai4  deceased  John  M'Avthur,  on  one  or  moro 
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occasions  shortly  before  his  death,  and  of  two  writings  dated  respectively  5th 
and  11th  Jnly  1671,  and  bearing  to  have  been  subscribed  by  the  said  deceased 
John  M'Arthur ;  but  which  are  neither  holograph  of  him  nor  tested  :  Finds 
that  the  said  writings  of  5th  and  11th  July  1871  do  not  bear  to  be,  and  do  not 
constitute,  a  habile  conveyance  of  the  sums  of  monev  and  means  and  estate  of 
the  said  deceased  John  M*Arthur,  or  any  part  thereof,  in  favour  of  the 
defender  :  Finds  that  the  onus  lay  upon  the  defender  of  establishing  the  said 
allege^  donations  by  sufficient  evidence,  but  that  he  has  entirely  failed  to  do 
so:  Therefore,  repels  the  pleas  in  law  stated  for  the  defender,  and  appoints 
him  within  ten  days  to  lodge  in  process  a  full  account  of  his  intromissions 
with  the  whole  moveable  estate  and  effects  of  the  said  deceased  John 
M'Arthur ;  allows  the  pursuers  to  see  the  same,  and  to  lodge  articulate 
objections  thereto  withm  one  week  thereafter  if  so  advised,  meantime 
reserves  the  question  of  expenses.  J.  M.  Lees. 

"Note, — The  points  at  issue  in  this  case  are  three — (1)  Whether  the  late 
John  M' Arthur  gave  the  defender  the  sum  of  £300  contained  in  a  promissory 
note  granted  by  Robert  Young,  missionary  in  Edinburgh  ?  (2)  "Whether  he 
gave  the  defender  the  sums  contained  in  two  deposit  receipts  with  the  branch 
of  the  Royal  Bank  of  Scotland  at  Wishaw,  for  £20  and  £20  respectively  ?  and 

a  Whether  he  gave  the  defender  his  remaining  moveable  goods  and  eifects  1 
ch  question  must  be  answered  on  grounds  of  its  own  ;  but  all  of  them  the 
Sheriff-substitute  thinks  must  be  answered  in  the  negative. 

"  The  circumstances  of  the  case  are  very  similar  to  those  usual  in  this  class 
of  cases,  and  which  have,  with  few  exceptions,  been  held  not  to  prove 
donation.  The  deceased  is  old  and  nearly  bedridden ;  the  defender  is  his 
neighbour,  shews  him  some  attention,  and  gets  his  money  into  his  custody ; 
the  old  man  dies,  and  the  defender  throws  off  the  masque  and  alleges  the 
money  was  given  to  him. 

'*  But  there  are  some  points  which  distinguish  this  case  from  the  general  run 
of  such  cases.  The  promissory  note  is  not  produced,  and  there  is  no  proof 
that  it  ever  was  endorsed.  The  defender  •  swears  it  was,  but  Mr.  Young  does 
not.    The  latter  destroyed  the  note  on  getting  possession  of  it,  and  the  only 

E resumption  in  favour  of  endorsation  is  that  Mr.  Young  .would  probably  not 
ave  paid  the  money  unless  the  note  had  been  endorsed.  The  note  however 
must  nave  been  in  the  defender's  possession,  and  whether  it  was  endorsed  or 
not,  the  next  link  in  the  chain  is  to  find  the  sum  of  £300  paid  to  the 
defender  by  Mr.  Young  *  for  M'Arthur.'  Mr.  Young  was  owing  M* Arthur 
this  sum.  It  was  this  sum  of  M^Arthur's  that  the  defender  says  be  uplifted  ; 
and  the  receipt  bears,  both  in  the  body  of  the  writing  and  in  the  subscription, 
that  the  money  was  received  *  for  John  M'Arthur.'  Whether  or  not  therefore 
the  present  case  falls  within  the  rule  laid  down  by  the  majority  of  the  Court,  in 
the  case  of  Haldane  v.  Speirs  (7th  March  1872, 10  Macph.  537),  it  is  established 
by  writing  holograph  of  the  defender  that  he  holds  £300  of  M^Arthur's  money 
which  he  received  *  for  M*Arthur.'  In  these  circumstances  the  onus  rests  on 
him  of  shewing  that  he  received  a  gift  of  the  moaey  which  came  into  his  hands 
as  mandatary  or  agent  for  the  deceased.  The  adminicles  of  evidence  that  he 
adduces  to  establish  this  are  at  most  five  in  number.  The  evidence  of  the 
defender,  of  his  wife,  and  of  Dr.  Millar ;  and  the  terms  of  the  documents 
written  respectively  by  Mrs.  Young  on  5th  July  1871,  and  by  the  defender  on 
11th  July  1871,  and  which  bear  to  have  been  signed  by  M* Arthur, 

"The  evidence  of  the  defender  appears  to  the  Sheriff-substitute  very 
unreliable.  It  is  the  evidence  of  an  mterested  party ;  it  is  improbable-~on 
some  points  it  is  self-contradictorv,  and  on  othen  it  is  contradicted  by  real 
evidence,  and  by  the  evidence  of  other  witnesses.  The  defender  says — *  I 
received  the  order  dated  5th  July  1871  from  the  deceased  John  M'Arthur.' 
M'Arthur  told  me '  that  I  was  to  ^  to  Edinburgh  and  present  the  order  to 
Mr.  Young.  I  think  it  was  the  aay  following  that  I  went  to  Edinbuxgh.' 
Later  on  he  says — *  A  few  days  after  that  he  gave  me  the  bill  to  go  to  £din- 
buigh,  and  he  had  then  the  order  written  out  which  he  gave  me  at  same  that.' 
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But  Mr.  Young  distinctly  depones  that  the  defender  had  not  the  order  when 
he  was  in  Edinburgh  on  5th  July  and  got  the  money,  that  it  was  written  at 
hid  suggestion,  that  it  was  written  by  his  wife,  and  that  the  defender  took  the 
line  with  him  and  sent  it  back  by  return  of  post.  Mrs.  Young  declares  that 
the  document  was  written  by  her,  and  both  think  the  defender  was  present. 

"  Then  the  defender  says  ne  handed  the  receipt  to  Mr.  Young  along  with  the 
order — that  he  wrote  it  in  Edinbuigh,  and  dated  it  at  his  own  residence.  This 
would  be  improbable,  unless  he  had  taken  the  somewhat  unusual  course  of 
writing  the  date  on  the  receipt  before  he  started,  and  of  filling  in  the  body  of 
the  document  afterwards.  But,  as  matter  of  fact,  the  receipt  is  not  dated  at 
all  (which  subjects  the  defender  to  a  penalty  of  ;£10,  33  &  34  Vic.  c.  17,  sec 
24),  and  Mr.  Young  depones  that  it  came  to  him  by  post  a  few  days  afterwaids 
(apparently  not  with  the  order  at  all),  having  been  sent  at  his  request. 

''In  the  third  place,  the  defender  depones  that  he  only  receivea  one  deposit- 
receipt  for  ^50,  and  that  it  has  been  a  mistake  of  his  law  agent  to  say  that  he 
got  two.  Unless  M* Arthur  had  other  money  in  the  bank,  of  which  nothing  is 
mentioned,  the  production  of  the  deposit-receipt  shews  there  were  two — one  for 
£2X)  and  one  for  £2Q. 

"  Then  the  account  given  by  the  defender  and  his  wife  of  M'Arthur's  reason 
for  giving  them  the  money,  and  of  the  mode  in  which  he  tlid  so,  is  somewhat 
improbable.  No  one  knows  of  M'Arthur's  doing  so  save  the  defender  tmd  lu^ 
wife.  He  has  a  nurse  to  attend  him.  Neighbours  look  in  to  see  him.  One 
doctor  at  least  visits  him,  and  two  clergymen,  but  to  none  of  them  does  he  give 
a  hint  of  his  intentions  as  regards  the  defender  and  his  wife,  nor  his  apprecia- 
tion of  their  services.  But  tnese  services  ar.e  the  very  ground  on  whicn  it  is 
aUeged  the  gift  was  made.  The  defender  and  his  wife — M' Arthur  is  made  to 
say — had  been  kind  to  him ;  no  relations  came  to  see  him  ;  none  to  nurse  him, 
and  he  wanted  Mrs.  Black  to  take  charge  of  him.  Now  Mrs.  M' Arthur,  his 
sister-in-law,  left  him  at  Martinmas  1871.  Five  weeks  before  his  death  he 
wants  Mrs.  Black  to  take  charge  of  him.  Some  days  later  he  repeats  his  re- 
Guest.  He  again  does  so  '  in  the  end  of  June/  a  few  days  before  the  5th  of 
July.  So  that  up  till  this  time  no  nursing  had  been  given  by  Mrs.  Black  ;  no 
assiduous  service  rendered,  for  which  a  reward  might  have  been  expected  ;  and 
it  is  thus  not  till  after  her  services  are  unneeded  that  Mrs.  Black's  nursing  com- 
mences. For  *  by  that  time,*  says  the  defender,  *  a  woman  was  in  the  house 
nursing  him.'  This  woman,  Janet  Welsh  by  name,  was  brought  to  M*Arthur  by 
his  sister-in-law,  and  remained  with  him  till  his  death.  Where  then  was  the  need 
uf  Mrs.  Black's  nursing  I  It  is  not  hinted  that  the  deceased  ever  complained 
of  the  inefficiency  of  Janet  Welsh  as  a  nurse  ;  and  if  she  was  with  the  deceased 
as  a  nurse,  surelv  some  stray  word  would  have  been  said  in  her  presence  by 
M' Arthur  as  to  nis  intentions  towards  the  defender.  But  she  is  not  called  as  ^ 
witness.  Perhaps  she  could  not  be  found  ;  but  that  is  not  said.  Possibly  she 
could  have  told  nothing  in  favour  of  the  defender.  According  to  his  story  she 
could  have  said  nothing  at  all ;  for  with  strange  delicacy  and  apppsiteness  she 
went  out  as  he  came  in, '  which  she  usually  did  when  I  came  to  have  any  talk 
with  him.' 

''  Of  M^Arthur's  alleged  intentions  his  relations  know  nothing.  The  defender 
says  the  deceased  told  him  he  had  no  relatives  who  paid  any  attention  to  him, 
and  that  they  were  on  bad  terms  >vith  him.  This.tney  contradict  He  visited 
them  they  sav  ;  and  if  none  of  them  were  by  his  bedside,  this  they  suggest  was 
the  fault  of  the  defender. 

'*  But  then  the  Reverend  Messrs.  Scott  of  Bunkle  and  Watt  of  Shotts  visited 
M' Arthur,  and  yet  they  must  be  assumed  not  to  have  said  anything  to  M' Arthur 
of  his  condition  and  testamentary  duties.  *■  James  Thorn  lived  next  door,  and 
would  be  in  his  hou^e  two  or  three  times  a-day,'  yet  he  had  not  an  inkling  of 
M' Arthur's  intentions.  Bell  &  Smellie  were  witnesses  to  M' Arthur's  signature 
on  July  nth  of  the  document  purporting  to  be  a  transfer  of  his  '  moveable 
effects'  to  the  defender ;  but  they  are  not  called.  The  note  granted  to  the 
defiender  by  Mr.  Young  i9  lieu  of  the  note  now  deetioyed  is  not  produced ;  and, 
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for  all  the  purauers  know,  it  may  be  a  qualified  note.  Dr.  Millar  is  the  only 
one  who  had  any  idea  of  M^Arthur's  having  any  testamentary  intention  what- 
soever, and  his  testimony  is  only  vague.  A  fortnight  before  M*Arthur  died  he 
asked  M^ Arthur  if  he  nad  got  all  his  affairs  arranged  since  he  saw  him  last 
The  answer  is — *  He  said  he  had.*  But  how  ?  Nobody  save  the  defender  and 
his  wife  know.  When  Thom  put  the  same  question  to  M* Arthur  *  he  gave' 
hiiu  '  no  satisfactory  answer.'  Mrs.  Black  not  unnaturally  in  the  main  corro- 
borates her  husband's  story,  though  she  eclipses  him  in  narrating  M*Arthur*8 
aversion  to  his  relatives  and  their  indifference  to  him.  But  the  criticism  she 
gives  of  her  husband's  evidence  is  so  just,  that  the  Sheriff-substitute  feels  he 
cannot  do  better  than  adopt  it  as  his  own.  '  Defender,'  she  says,  *  has  not  a 
good  memory,  and  is  apt  to  confuse  circumstances.'  A  noticeable  fact  is,  that 
it  i^*  not  till  the  third  time  of  asking  '  that  the  defender's  wife  complies  with 
M*Arthur's  rt^quest  to  take  chaige  of  him.'  Oddly  enough  the  request  is  not 
granted  so  long  as  tlie  deceased  confine<^  himself  to  such  vague  generalities  as 
that '  he  had  a  little  money,  and  he  was  going  to  give  it  to  me.'  The  moment 
M* Arthur  mentions  the  figures  £300  and  £50,  activity  is  the  order  of  the  day. 
Mrs.  Black  commences  to  nurse,  and  *  a  few  days  after'  the  defender  is  on  his 
way  to  Edinburgh.  A  day  later  still  (not  *a  day  or  two'  as  he  says)  he  re- 
cnives  the  deposit-receipts,  and  the  same  day  he  is  off*  to  Wishaw  and  cashes 
them. 

*'  The  terms  of  the  document  of  5th  July  are  little  in  the  defender's  favour. 
They  are  the  composition  of  Mrs.  Young,  but  they  were  approved  of  by 
M'Aithur,  for  he  signed  the  document.  In  this  respect  they  are  valuable,  for 
they  authorise  Mr.  Foung  '  to  pay  over  or  transfer'  to  the  defender  all  the 
money  in  his  hands  due  to  M'Arthur  (which  would  carry  the  interest).  An 
assignation  is  defined  by  Lord  Stair  to  be  a  mandate  to  a  party  in  rem  suam; 
and  if  this  be  held  to  be  an  assignation,  it  is  an  unstamped  mandate  in  favour 
of  the  defender.  But  it  is  neither  holograph  of  M'Arthur,  nor  is  it  tested.  It 
can  therefore  only  be  looked  on  as  at  best  imperfect  evidence  of  authoritv  from 
M* Arthur  to  Mr.  Young  *  to  pay  over  or  transfer'  his  money  to  the  defender. 
No  doubt  it  followed  the  delivery  of  the  money,  but  the  two  acts  are  so  closely 
connected  with  one  another,  that  it  and  the  receipt  must  be  read  together,  and 
the  receipt  shows  the  qualified  possession  the  defender  has  of  the  money. 

"  The  document  of  llth  July  appears  to  the  Sheriff-substitute  to  be  more  of 
the  nature  of  an  improbativc  appointment  of  an  executor  than  anything  else ; 
and  if  it  was  the  intention  of  M*Arthur,  '  that  whatever  was  left  was  to  be '  the 
defender's,  it  does  not  seem  that  that  intention  has  been  carried  out.  No 
doubt,  if  M'Arthur  did  not  so  intend,  the  terms  are  quite  proper.  But  then  it 
was  the  defender  who  wrote  the  document ;  and  if  he  so  clearly  understood 
the  intentions  of  M'Arthur,  it  is  difficult  to  see  why  he  did  not  so  express  them, 
unless  it  be  that,  in  that  event,  M^Arthur  would  not  have  signed  the  document. 
jOne  circumstance  is  certainly  in  favour  of  the  defender.  The  deceased  has 
left  no  settlement  of  which  the  alleged  donation  would  have  operated  as  a 
revocation  ;  and  if  he  had  settled  his  affairs,  as  Dr.  Millar  depones  he  said  he 
had,  the  gift  to  the  defender,  or  some  verbal  directions  to  him  as  executor  and 
agent,  seem  to  be  the  only  solution  of  the  difficulty  compatible  with  the  theory 
that  some  settlement  had  really  been  made. 

**  On  the  other  hand,  the  presumption  of  law  against  donation  is  strong,  and 
the  Court  have  always  desiderated  clear  and  unambiguous  evidence  of  the 
donation  (Eckford  or  Ross  v.  MeUis,  7th  December  1871 ;  10  Macpherson,  p. 
197).  Evidence  can  scarcely  but  be  suspected  when  it  consists  solely  of  the 
depositions  of  interested  parties,  and  has  more  of  contradiction  than  of  com> 
boration.  Now  here  the  only  evidence  of  donation  to  the  defender  and  his 
wife  is  their  own  testimony,  but  the  intentions  of  the  deceased  in  their  favour 
are  never  stated  in  presence  of  both.  Whether,  if  M 'Arthur  used  the  expres- 
sions put  into  his  mouth  by  the  defenders,  he  must  be  held  to  have  used  them 
in  earnest,  may  be  a  matter  of  question.  His  sister-in-law  says  he  was  '  a 
miserly  man ;'  and  it  is  at.  least  not  impossible  that  M'Arthui  was  playing 
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upon  the  defender's  gratitude  under  the  knowledge  that  gratitade  has  been  de- 
fined as  '  the  expectation  of  future  favours.' 

"  There  is  no  evidence  save  the  defender's  own  statement  that  M'Arthur  ever 
knew  the  deposit-receipts  had  been  cashed  ;  and  mere  '  possession  of  deposit- 
receipts  does  not  necessarily  imply  donation,  nor  raise  any  presumption  of 
donation  rather  than  of  any  other  mode  in  which  the  possession  might  be 
obtained.  You  must  look  into  the  circumstances  in  order  to  ascertain  what  the 
object  of  the  indorsation  was'  (per  Lord  President  in  Allan  v.  Bewridge,  30th 
January  1861  ;  24  Dunlop,  p.  147).  If  the  defender  had  been  no  quicker  in 
making  use  of  them,  than  m  acting  upon  M^Arthur's  request  to  let  his  wife 
take  charge  of  him,  it  is  certain  he  could  not  have  had  the  opportunity  of 
knowing.  As  regards  the  note  the  deceased  may  have  known  it  was  cashed, 
for  it  is  at  least  possible  the  defender  would  tell  him  when  he  got  the  order  of 
5th  July  signed.  Mr.  Young  certainly  knew,  but  it  is  not  suggested  he  let 
M* Arthur  know,  and  his  exuberant  confidence  in  his  friend  the  defender  is 
not  as  atfairs  have  tttmed  out  all  that  might  have  been  wished.  The  Sheriff- 
substitute  is  therefore  humbly  of  opinion  that,  so  far  as  the  promissory  note  for 
j£d(K)  is  concerned,  the  defenaer  has  failed  to  prove  his  case. 

^  In  regard  to  the  two  deposit-receipts  little  remains  to  be  said.  The  Sheriff- 
substitute  has  carefully  studied  the  long  list  of  cases  on  the  subject — almost 
every  important  one  of  which  is  collected  and  commented  upon  in  the  elabor- 
ate opinion  of  the  Court  in  Haldane  v.  Speirs,  above  quoted.  The  donations, 
if  made,  must,  have  been  inter  vivos.  Tnere  is  no  writing  bearing  on  them  ; 
and  as  regards  the  parole  proof,  which  is  admissible  to  show  quo  animo  the 
deposit-receipts  were  handed  to  the  defender,  it  has  again  and  again  been  laid 
down  that  the  result  in  each  case  must  be  a  question  of  circumstances.  And  it 
humbly  appears  to  the  Sheriff-Substitute  that  the  defender  has  entirely  failed 
to  instruct  donaticAL  Of  direct  evidence  of  gift  there  is  none,  save  Iiis  own  ; 
and  the  light  indirectly  cast  upon  the  nature  of  the  defender's  title  to  the  con- 
tents of  the  deposit-receipts  is,  if  the  above  view  of  the  evidence  be  sound, 
entirely  against  him. 

*^  In  re^ird  to  the  moveables  there  is  little  to  add.  As  already  said,  the  docu- 
ment of  11th  July  1871  is  incapable  of  constituting,  and  does  not  appear  to 
the  Sheriff-substitute  to  have  been  intended  to  constitute,  the  defender  legatee 
of  M' Arthur's  household  goods.  But  its  terms  do  not  consist  with  a  de  prcesenti 
gift  of  them ;  and  if  the  evidence  sufficed  to  prove  donation  of  any  kind,  it 
was  iucomplete  without  delivery. 

"  The  Sneriff-substitute  would  only  express  his  regret  for  the  parties'  sakes 
that  he  has  been  unable  to  issue  his  judgment  sooner.  But  as  the  case  was  one 
of  some  nicety  and  importance,  though  not  oqe  urgently  requiring  despatch,  he 
thought  it  better  to  get  rid  of  the  numerous  cases  of  less  importance  that  had 
unavoidably  accumulated  for  him,  and  that  had  since  come  upon  the  roll. 

J.  M.  L." 
"  GltugoWf  29th  April  1873. — Having  heard  the  agent  for  the  pursuers  and 
counsel  for  the  de^nder  on  the  defender's  appeal,  and  c(»isidered  the  proof, 
productions,  and  whole  process  :  Finds  that  it  was  not  denied  by  the  defender 
at  the  debate  before  the  Sheriff  that  the  document  No.  7  gave  him  no  absolute 
right  to  the  moveable  estate  of  the  deceased  John  M'Arthur,  and  that  he  was 
bound  to  accoimt  for  his  intromissions  with  the  furniture  and  household  effects 
he  had  taken  possession  of  :  Finds  that,  in  as  far  as  the  action  also  concludes 
for  count  and  reckoning  regarding  a  sum  of  £200  contained  in  the  bill  or  pro- 
missory note  more  particularly  referred  to  in  article  3  of  the  revised  condes- 
cendence, and  the  sums  of  £30  and  <£20  respectively  referred  to  in  article  4, 
the  onus  of  proving  the  defence,  which  is  founded  on  an  averment  of  donation 
either  inter  vivos  or  mortis  causa,  lies  on  the  defender  :  Finds  that  the  evidence 
does  not  establish  donation,  being  equally  consistent  with  the  theory  that  the 
said  deceased,  wishing  to  realise  the  said  sums,  or  yielding  to  the  ^defender's 
representations  that  he  should  do  so,  entrusted  him  only  with  the  power  of 
uplifting  them  :  Therefore,  and  under  reference  to  the  annexed  note,  adheres 
to  the  interlocutor  appealed  against,  and  dismisses  the  appeal. 

Henrt  Qlabsfori)  Bell. 
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"  Note, — In  the  note  annexed  to  his  interlocutor,  the  Sheriff-sabstitute  has 
given  a  careful  analysis  of  the  proof  with  his  remarks,  in  which  the  Sheriff 
generally  concurs.  The  defenders  transaction  with  Robert  Toung,  the  granter 
to  M'Arthur  of  the  promissory  note  for  £300,  seems  to  have  resulted  in  the 
surrendering  by  the  defender  to  YoiXng  of  the  original  note,  and  the  obtaining 
instead  a  new  note  in  his  own  favour  for  the  same  amount  There  is  no  proof 
that  the  original  note  was  endorsed  by  the  deceased,  and  oddly  enough  Youn«^ 
seems  to  have  given  the  new  note  to  the  defender  before  receiving  the  allegea 
authority  of  the  deceased  contained  in  the  document  No.  15.  The  defender  also, 
notwithstanding  the  terras  of  that  authority,  gave  Young  the  receipt  likewise  in 
No.  15,  in  which  he  expressly  states  he  received  the  £300  '  for  John  M' Arthur,' 
and  he  signs  the  receipt  *  James  Black,  for  John  M'Arthur.'  As  regards  the 
deposit-receipts,  Nos.  18  and  19,  they  are  no.  doubt  endorsed  by  M'Arthur, 
and  were  casned  by  defender,  but  it  is  auite  settled  that  such  receipts  are  not 
negotiable  instruments  like  a  bill,  and  that  the  delivery  of  them  endorsed  to  a 
third  party  is  not  per  se  evidence  of  donation.  No  doubt  it  was  competent  to 
supplement  the  case  by  parole  proof  of  the  animus  with  which  the  deceased 
parted  with  the  above  wnts.  But  the  evidence  adduced  with  a  view  of  show- 
mg  that  the  deceased  meant  donation,  is  very  mea^,  and  is  tainted  by  contra- 
dictions and  admissions  reluctantly  extracted,  which  cannot  but  raise  a  sus- 
picion that  undue  means  were  resorted  to  to  obtain  a  control  over  M'Arthuj^s 
whole  property,  the  more  especially  considering  that  there  is  not  here,  what 
sometimes  is  found  in  analogous  cases,  a  reasonable  ground  for  believing  that 
the  transference  might  naturally  have  been  made  ior  love  and  affection,  or 
from  gratitude  for  long-continued  services.  H.  G.  R" 

Act. — Keith  d&  Patrick,  Hamilton, Alt, — J,  C.  Wadddl,  Airdrie, 
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ON  THE  LAW  AGENTS  ACT,  1873. 
BY  JOHN  H.  BEGG,  Esq.,  Advocate. 

Ih^iminary  BeTnarks, — ^This  Act,  which  passed  on  the  6th  of 
August  last,  is  undoubtedly  the  most  important  measure  that  has 
ever  received  the  sanction  of  the  Legislature,  as  far  as  the  l^al 
profession  in  Scotland  is  concerned  Every  law  agent  is  more  or 
less  affected  by  it,  and  therefore  requires  to  mak^  himself  thoroughly 
acquainted  with  its  provisions.  In  many  respects  it  assimilates  the 
law  of  Scotland  to  that  of  England  and  Ireland  in  regard  to  the  ad- 
mission and  privileges  of  attorneys  and  solicitors ;  and  in  construing 
its  clauses  considerable  assistance  may  be  got  from  the  decisions  of 
the  English  Courts  under  the  corresponding  sections  of  6  &  7  Vict. 
c.  73,  and  23  &  27  Vict  c.  127,  and  also,  though  to  a  much  less 
extent,  from  the  decisions  of  the  Irish  Courts  under  the  correspond- 
ing sections  of  the  more  tec&it  statute  29  &  30  Vict.  c.  84. 

Summary  of  the  provisions  of  the  Act. — The  provisions  of  the  Act 
may  be  thus  briefly  siunmarized : — (1)  To  establish  a  register  in 
which  the  names  of  all  practising  law  agents  must  be  enrolled. 
(2)  To  enable  agents  who  have  already  been  admitted  in  any 
Sheriff  Court  to  practise  in  the  Court  of  Session  without  undergoing 
any  additional  examination,  or  requiring  any  further  admission,  on 
paying  the  difference  between  the  stamp  duty  already  paid  by  them 
and  that  chaigeable  on  admission  to  practise  in  the  Court  of 
Session.  (3)  To  abolish  the  exclusive  privileges  of  members  of 
certain  incorporated  societies  to  practise  in  particular  courts*  (4) 
To  render  it  unnecessary  in  future  for  any  agent  to  become  a  mem- 
ber of  any  incorporated  society.  (5)  To  allow  any  society  to 
admit  agents  to  be  members  of  it  on  such  terms  as  it  may  see  fit. 
(6)  To  repeal  the  ''Procurators  (Scotland)  Act,  1865,"  under 
certain  qualifications.  (7)  To  establish  in  future  one  uniform 
system  in  regard  to  the  qualifications  and  examination  of  all 
candidates  for  admission  as  law  agents  in  Scotland.  (8)  To  re- 
quire every  candidate  to  be  admitted  by  the  Court  of  Session. 
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(9)  To  make  temporary  provision  for  persons  qualifying  themselves 
for  admission  under  the  former  system.  (10)  To  allow  notaries 
public  of  some  professional  standing  to  he  aiimitted  as  law  agents 
within  a  year  from  the  passing  of  the  Act  (11)  To  legalize 
arrangements  between  town  and  country  agents,  or  other  agents, 
for  the  division  of  fees  or  profits.  (12)  To  free  country  agents 
from  the  liability  which  they  have  been  held  to  incur  jointly  with 
their  clients  to  Edinburgh  agents  employed  by  them.  (13)  To 
allow  law  agents  to  be  admitted  notaries  public  as  a  matter  of 
coarse.  (14)  To  provide  more  effectually  for  the  exercise  of  the 
summary  jurisdiction  of  the  Court  over  law  agents  who  have  been 
guilty  of  misconduct.  (15)  To  prescribe  various  regulations  as  to 
agents  practising  in  the  Court  of  Session  and  the  Sheriff  Courts. 

These  provisions  will  now  be  considered  in  detail ;  and  in  order 
to  render  this  article  generally  useful  and  intelligible  to  those  who 
have  not  a  copy  of  the  Act,  every  section  of  the  Act  is  here  printed, 
the  arrangement  only  being  altered. 

Title  of  the  Act—The  Act  will  probably  be  popularly  referred  to 
as  the  Law  Agents  Act  of  1873 ;  but  as  it  does  not  contain  aoy 
clause  authorizing  this  short  title,  it  should  be  referred  to  in 
judicial  proceedings,  etc.,  as  an  Act  passed  in  the  36th  and  37th 
years  of  the  reign  of  Her  Majesty  Queen  Victoria,  chapter  63, 
intituled  *'An  Act  to  amend  the  Law  relating  to  Law  Agents practi&» 
ing  in  Scotland*' 

Date  of  the  Act. — Except  where  otherwise  directed,  the  Act 
comes  into  operation  from  the  date  of  its  passing,  viz.  6th  August 
1873.  Sut  its  main  provisions  do  not  come  into  complete  opera- 
tion till  1st  February  1874,  as  after  mentioned ;  and  some  of  the 
provisions  in  favour  of  persons  qualifyiiig  for  admission  under  the  old 
regulations  will  continue  in  force  for  an  indefinite  period.  Prac- 
tically, however,  the  Act  will  be  in  full  operation  by  February  next 

Interpretation  of  Terms, — ^The  following  section  requires  no 
comment : — 

"Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of  the  same,  as  follows : 

"  1.  The  following  woids  and  expressions  when  used  in  this  Act  shall  have 
the  meanings  hereby  assigned  to  them ;  that  is  to  say, 
"  *  The  Court'  shaU  mean  the  Court  of  Session  : 

" '  Law  Agent '  shall  include  Writers  to  the  Signet,  Solicitors  in  the  Supreme 
Courts,  Procurators  in  any  Sheriff  Court,  and  every  person  entitled  to 
practise  as  an  agent  in  a  court  of  law  in  Scotland  : 
" '  Enrolled  Law  Agent '  shall  mean  any  Law  Agent  enrolled  pursuant  to  the 

provisions  of  tnis  Act : 
" '  The  Registrar '  shall  mean  the  Begistrar  of  Law  Agents  under  this  Act** 

1.  Roll  or  Segister  of  Law  Agents, — ^The  Act  establishes  a  register 
or  roll  of  law  agents,  in  which  every  agent  is  to  be  enrolled.  The 
appointment  and  duties  of  the  Eegistrar  are  set  forth  in  the  follow- 
ing section: — 
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'^  11.  One  of  the  principal,  depute,  or  assistant  Clerks  of  Session,  to  be  nomi- 
nated from  time  to  time  by  the  Lord  President  and  Lord  Justice-Clerk,  shall 
be  the  Registrar  of  Law  Agents  under  this  Act 

"  It  shaU  be  the  duty  of  the  Registrar  to  keep  an  alphabetical  register  of  all 
enrolled  Law  Agents,  and  enrolment  in  such  register  shall  be  deemed  to  be 
enrolment  under  this  Act,  and  he  shall  strike  out  the  name  of  any  Law  Agent 
on  an  order  of  the  Court,  or  on  application  made  to  him  by  such  agent  in  writing 
to  that  effect ;  and  he  shall,  on  the  application  of  any  enrolled  Law  Agent,  giant 
a  certificate  of  his  enrolment,  and  shall  receive  for  each  enrolment  in  the  register 
and  certi  ficate  of  enrolment  a  fee  of  two  shillings  and  sixpence.  The  register  shall 
be  kept  in  the  office,  in  the  Register  House,  of  the  principal,  depute,  or  assistant 
Clerk  of  Session  acting  for  the  time  as  R^istrar,  and  the  Registrar  shall  in 
keeping  the  same,  and  generally  in  the  dismai^  of  his  duties,  give  obedience 
to  such  directions  as  he  may  from  time  to  time  receive  from  the  Lord  President 
and  Lord  Justice-Clerk." 

Indentures  of  apprentices  are  directed  by  sec.  2,  as  after  men- 
tioned, to  be  intimated  to  the  Eegistrar,  but  lus  duties  in  regard  to 
8uch  intimation  are  not  particularly  specified. 

How  the  Roll  is  to  he  made  up, — The  roll  is  to  be  made  up  by 
certified  lists,  to  be  prepared  and  delivered  to  the  Eegistrar  on  or 
before  1st  February  1874,  containing  the  names  and  designations  of 
the  members  of  societies  incorporated  prior  to  5th  July  1865,  and 
of  persons  admitted  as  procurators  in  the  Sheriff  Courts  prior  to  1st 
February  1874,  and  not  included  in  the  above  lists.    The  persons 
on  whom  the  duty  of  preparing  and  delivering  these  lists  is  imposed 
by  the  statute  should  lose  no  time  in  doing  so  immediately  after 
the  appointment  of  the  Begistrar.    For  although  the  register  will 
not  be  completed  till  1st  February  1874,  there  seems  to  be  nothing 
to  prevent  a  Law  Agent  from  sooner  obtaining  a  certificate  of  hia 
enrolment^  and  thus  becoming  entitled  under  the  provisions  of  the 
Statute  to  practise  as  an  agent  in  any  court.    Besides,  from  and 
after  1st  February  1874,  no  person  can  practise  as  an  agent  in  the 
Court  of  Session  or  any  Sheriff  Court  without  having  subscribed  the 
roll  of  agents  practising  before  such  court  (sec.  16);  and  this  he 
eannot  do  till  he  is  enrolled  (sees.  12  and  13).    It  must  be  borne  in 
mind  that  the  mere  delivery  of  a  certified  list  containing  an  agent's 
name  and  designation  does  not  constitute  him  an  enrolled  law 
agent:  each  individual  agent  must,  after  .the  delivery  of  the  list  con- 
taining his  name,  apply  to  the  Begistrar  to  be  enrolled,  and  the 
Begistrar  is  then  bound  to  enrol  him,  and  grant  a  certificate  of  his 
enrolment  on  payment  of  a  fee  of  two  shillings  and  sixpence.    A 
law  agent  who  neglects  so  to  apply  to  be  enrolled  on  or  before  1st 
February  1874  will  not  be   entitled  to   practise  in  any  court 
(sec.  16);  but  if  his  name  is  in  one  of  the  certified  lists,  that 
will  be  sufiBcient  warrant  to  the  Begistrar  to  enrol  him  at  any  time; 
and  it  is  expressly  provided  that  the  Court,  in  admitting  law  agents 
in  future,  shall  cause  their  names  to  be  enrolled  as  such  (sec.  7). 

The  sections  relating  to  the  preparation  of  the  lists  are  the  fol- 
io wii^: — 

''3.  On  or  before  the  Ist  day  of  Februaiy  1874  the  Deputy-Eeeper  of  the 
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Signet,  or  other  person  to  be  appointed  for  the  pnipofie  by  the  Society  ofWiiters 
to  the  Signet,  tne  President  of  the  Incor^ratea  Society  of  Solicitors  in  the 
Supreme  Courts,  or  other  person  to  be  appointed  for  the  purpose  by  that  society, 
ana  the  President  or  Dean  of  each  Society  of  Law  Agents  which  before  the 
passing  of  '  The  Procurators  (Scotland)  Act,  1865,'  was  incorporated  by  Act  of 
Parliament  or  Roytd  Charter  "  (riz.,  the  Society  of  Advocates  in  Aberdeen,  the 
Faculty  of  Procurators  of  Glasgow,  the  Society  of  Solicitors-at-Law  in  Edin- 
burgh, the  Society  of  Writers  in  Paisley,  the  Faculty  of  Procurators  and 
Solicitors  of  Dundee,  the  Society  of  Solicitors  of  Banffshire,  and  the  Society  of 
Procurators  and  Solicitors  of  Perthshire),  **  or  other  person  to  be  appointed  for 
the  purpose  by  each  such  society,  shall  respectively  prepare  and  deUver  to  the 
Registrar  certified  lists  containing  the  names  and  designationB  of  all  persons 
who  then  are  members  of  such  societies  respectively,  and  the  Begistrar  shall 
enrol  as  a  Law  A^ent  eyeir  such  person  on  his  applying  to  be  enrolled,  and 
grant  to  him  a  certificate  of  his  enrolment 

"  4.  The  Sheriff*Clerk  of  eadi  county  shall,  on  or  before  the  Ist  day  of  Feb- 
ruary 1874,  prepare  and  deliver  to  the  E^^strar  certified  lists  containing  the 
names  and  designations  of  all  persons  admitted  as  Procurators  in  the  Sheriff- 
Court  of  the  county  previous  to  that  date  and  not  included  in  any  of  the  lists 
delivered  under  the  preceding  section,  and  the  Registrar  shall  enrol  as  a  Law 
Agent  every  such  person  on  his  applying  to  be  enrolled,  and  grant  to  him  a 
certificate  of  his  enrolment/' 

2  aDd  3.  Sheriff  Court  Practitioners  admitted  to  practise  in  the  Court 
of  Session,  and  aU  exclusive  privileges  abolished. — This  is  the  effect  of 
the  following  important  clause,  which  is  the  second  part  of  sec- 
tion 2 : — 

''  Every  enrolled  Law  Agent  shall  be  deemed  to  be  admitted*  and,  subject  to 
the  provisions  of  this  Act  with  respect  to  stamp  duty  and  subscribing  the  roll 
of  law  Agents  appointed  to  be  kept  for  the  Court  of  Session  and  the  several 
Sheriff  Courts  respectively,  shall  be  entitled  to  practise  in  any  court  of  law  in 
Scotland." 

The  provisions  of  the  Act  with  respect  to  stamp  duty  are  the 
following : 

''  17.  An  enrolled  Law  Agent  who  has  paid  the  stamp  duty  ezi^ble  by  law  on 
admission  to  practise  as  an  agent  in  a  Sheriff  Court  shall  be  qualified  to  sign  the 
roll  of  agents  practising  in  the  Court  of  Session  on  paying  the  difference  between 
such  duty  ana  the  duty  chargeable  on  admission  to  practise  in  the  Court  of 
Session." 

The  difference  between  the  two  duties  is  £30,  as  set  forth  in  the 
schedule  to  the  Stamp  Act  of  1870,  under  "Admission  in  Scotland," 
etc.  As  to  the  mode  in  which  the  duty  is  to  be  paid,  see  sees.  29 
&  30  of  the  Stamp  Act  (33&  34  Vict.  c.  97).  It  need  scarcely  be 
said  that  a  procurator  is  not  bound  to  pay  any  duty  in  addition  to 
what  he  has  already  paid  on  his  admission  to  the  Sheriff  Court, 
unless  he  is  going  to  practise  in  the  Court  of  Session ;  and  that 
he  is  entitled  to  practise  in  all  the  Sheriff  Courts  in  Scotland 
without  pajring  any  additional  duty.  See  the  schedule  to  the  Stamp 
Act  of  1870,  under  "Admission  in  Scotland,"  etc.,  exemption  2. 

The  provisions  of  the  Act,  referred  to  in  section  2,  with  respect  to 
"  subscribing  the  roll  of  Law  Agents  appointed  to  be  kept  for  the 
Court  of  Session,  and  the  several  SheriJBf  Courts  respectively,"  are 
the  following: —  .       .     .  • 
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**  12.  A  roU  of  the  Law  Agents  pr&ctising  before  the  Court  of  Session  shall 
be  kept  by  the  clerk  of  the  Lord  Iresident  m  such  form  as  the  Lord  President 
may  direct,  and  every  enrolled  Law  Agent  who  has  paid  the  stamp  duty  exigible 
by  law  on  admission  to  practise  as  an  Agent  before  the  Court  oi  Session  shall 
be  entitled  to  subscribe  the  said  roll,  and  the  said  clerk  shall  be  paid  a  fee  of 
five  shillings  for  each  subscription,  and  every  Agent  shall,  on  subscribing  the 
said  roll,  deliver  to  the  said  clerk  a  note  specifying  his  place  of  business,'  and 
shall  deliver  a  similar  note  so  often  as  he  snail  change  the  same. 

"13.  A  roll  of  Agents  practising  in  any  Sheriff  Court  shall  be  kept  by  the 
Sheriff  Clerk  in  such  form  as  the  L6rd  President  of  the  Court  of  Session  may 
direct,  and  every  enrolled  Law  Agent  who  has  paid  the  stamp  duty  exigible  by 
law  on  admission  to  practise  as  an  Agent  before  a  Sheriff  Court  shall  be  entitled 
to  subscribe  the  said  roll,  and  the  Sheriff  Clerk  shall  be  paid  a  fee  of  five 
shillings  for  each  subscription,  and  every  Agent  shall,  on  subscribing  the  said 
roll,  ddiver  to  the  Sheriff  Clerk  a  note  specifying  his  place  of  business,  and  shall 
deliver  a  similar  note  so  often  as  he  shall  change  the  same. 

*^  14.  It  shall  be  lawiul  for  the  Lord  President  of  the  Court  of  Session,  from 
time  to  time,  to  issue  rules  and  directions  with  respect  to  the  keeping  and  sub- 
scription of  the  rolls  directed  to  be  kept  by  the  two  preceding  sections,  and  sucb 
rules  and  directions  shall  be  observed  and  obeyed  by  the  several  keepers  of  the 
said  rolls. 

"  The  name  of  any  person  shall  be  struck  off  the  said  rolls, — 
*'  1.  In  obedience  to  the  order  of  the  Court,  upon  application  duly  made, 
and  after  hearing  parties,  or  giving  them  an  opportunity  of  being 
heard; 
**  2.  Upon  his  own  written  application. 

"  16.  From  and  after  the  first  day  of  February  eighteen  hundred  and  seventy- 
four  no  person  shall  be  allowed  to  practise  as  an  Agent  in  the  Court  of  Session 
or  any  Sheriff  Court  until  he  shall  have  subscribed  the  roll  of  Agents  practising 
before  such  Court,  or  after  his  name  shall  have  been  struck  off  such  roll,  unless 
the  same  shall  have  been  subsequently  restored  thereto." 

Privileges  of  Writers  to  the  Signet. — It  is  only  the  exclusive  privi- 
leges of  practising  in  particular  courts  that  is  abolished  by  sec.  2 
of  the  Act.  The  Writers  to^e  Signet,  therefore,  still  retain  the 
exclusive  privilege  of  signing  the  last  page  of  summonses  in  the 
Court  of  Session  (31  &  32  Vict  c.  100,  sec.  13),  of  signing  the  signet 
writs,  etc.,  to  which  their  signature  has  hitherto  been  necessary,  and 
of  preparing  and  signing  the  documents  required  in  order  to  obtain 
charters  or  writs  from  the  Crown.  They  are  also  eligible  for  some 
offices  to  which  other  law  agents  cannot  aspire ;  and  they  are  entitled 
to  the  privileges,  now  purely  nominal,  of  being  members  of  the 
College  of  Justice. 

4  and  5,  Membership  of  Societies, — It  is  not  now  necessary  for 
any  law  agent  to  become  a  member  of  any  Society  or  Faculty  of  law 
agents,  and  apprentices  to  members  of  such  societies  cannot  be  ad- 
mitted as  law  agents  except  under  the  regulations  and  in  accordance 
with  the  provisions  of  the  Law  Agents  Act.  It  is  farther  declared 
to  be  lawful  for  any  Society  of  Law  Agents  to  accept  of  an  apprentice- 
ship for  five  years,  served  under  the  provisions  of  the  Act,  with  an 
enrolled  law  agent,  although  not  a  member  of  such  society,  as  a 
qualification  for  admission  to  such  society ;  and  any  society  may,  not- 
withstanding any  law,  statute,  or  usage  hitherto  in  force,  admit  any 
enroUed  law  agent  to  be  a  member  of  it  on  such  terms  as  it  may  see 
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fit.  These  provisions  do  not  prevent  any  society  from  requiring 
any  qualifications  as  to  education  or  apprenticeship,  in  addition  to 
those  prescribed  by  the  Law  Agents  Act;  but  probably  the  only 
condition  of  admission  that  will  be  insisted  in  will  be  a  money  pay- 
ment. If,  however,  any  one  desires  to  be  admitted  as  a  member  of 
any  particular  society,  he  ought,  before  entering  upon  his  apprentice- 
ship, to  communicate  with  the  secretary  of  the  society,  in  order  to 
ascertain  the  terms  of  admission. 

The  sections  on  this  subject  are  the  following : — 

^  2.  From  and  after  the  passing  of  this  Act  no  person  shall  be  admitted  as  a 
Law  Agent  in  Scotland  except  in  accordance  with  the  provisions  of  this  Act " 

"  19.  Any  Society  of  Law  Agents  may,  notwithstanding  any  law,  statute,  or 
usage  hitherto  in  force,  admit  any  enrolled  Law  Agent  to  be  a  member  of  it  on 
such  terms  as  it  may  see  fit. 

''20.  It  shall  be  lawful  for  any  Society  of  Law  Agents  to  accept  of  an 
apprenticeship  for  five  years  served  under  the  provisions  of  this  Act  with  an 
enrolled  Law  Agent,  although  not  a  member  of  such  Society,  as  a  qualification 
for  admission  to  such  Society. 

"25.  From  and  after  the  first  day  of  February  one  thousand  eight  hundred 
and  seventy-four,  *The  Procurators  (Scotland)  Act,  1866,'  shall  be  and  the  same 
is  hereby  repealed,  but  such  repeal  shall  not  prevent  societies  which,  prior  to 
the  passing  of  this  Act,  were  formed  under  the  said  Act  from  continuing  to  exist 
as  incorporated  societies,  and  electing  such  office-bearers  as  they  please,  and  ad- 
mitting members  on  such  terms  as  they  see  fit ;  provided  always  that  it  shall 
not  be  necessary  for  any  Agent  admitted  under  Uiis  Act  to  become  a  member 
of  any  such  society.** 

6.  Although  the  date  fixed  for  the  repeal  of  the  Procurators  Act 
in  the  section  last  quoted  is  1st  February  next,  the  14th  and  15th 
sections  of  that  Act,  affording  facilities  for  procurators  to  form  incor- 
porated societies,  are  practically  repealed  from  and  after  the  passing 
of  the  Law  Agents  Act  (5th  August  last),  as  it  is  only  such  societies 
as  have  been  incorporated  before  that  date  that  are  to  continue  to 
exist  as  incorporated  bodies.  The  last  examination  of  procurators 
by  the  General  Council  will  be  held  on  11th  September.  Those  who 
on  or  before  5th  August  were  remitted  by  the  Sheriff  for  examination 
under  section  11  of  the  Procurators  Act,  and  successfully  pass  the 
examination,  will  be  certified  to  b^  qualified  by  the  General  Coun- 
cil before  1st  October,  and,  as  after  mentioned,  will  be  admitted  as 
Law  Agents  on  application  to  the  Court  of  Session,  without  any 
further  examination. 

Annual  Certificates  or  Licenses  to  Practise, — ^The  third  section  of 
the  Procurators  Act  provides,  that  before  issuing  any  certificate  to 
a  person  who  has  not  previously  had  a  like  certificate,  the  Commis- 
sioners of  Stamps  shall  require  evidence  that  such  person  is  either  a 
Writer  to  the  Signet,  a  Solicitor  in  the  Supreme  Courts,  or  a  Notary 
Public,  or  a  Procurator  duly  admitted.  This  section  is  included  in 
the  general  repeal  of  the  Procurators  Act ;  but  it  is  declared  by  the 
Law  Agents  Act  that — 
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^  23.  Nothing  in  this  Act  contained  shall  inteifeie  with  the  obligation  of  any 
^w  Agent  to  ootain  a  stamped  certificate.'' 

It  should  be  borne  in  mind  by  country  agents  who  intend  to 
practise  in  the  Court  of  Session,  that  persons  carrying  on  business 
in  the  city  or  county  of  Edinburgh  pay  a  higher  rate  of  duty-on 
their  certificates  than  those  who  practise  in  any  other  part  of  Scot- 
land    See  sec.  61  of  the  Stamp  Act  of  1870. 

As  to  the  summary  jurisdiction  of  the  Sheriff  under  the  Pro- 
curators Act,  see  'post^  14. 

7.  The  following  are  the  provisions  establishing  a  uniform  system 
in  regard  to  the  future  gv/ilificaiicms  for  admission: — 

*'  2.  From  and  after  the  passing  of  this  Act,  no  person  shall  be  admitted  as  a 
Law  Agent  in  Scotland  except  in  accord^ce  with  the  provisions  of  this  Act." 

"  5.  With  respect  to  the  c^nalificationa  for  admission  as  Law  Agents  under 
this  Act  the  following  provisions  shall  have  effect : 
**  (1.)  An  applicant  for  admission  mnst  be  twenty-one  years  of  age,  and  must, 
except  in  the  cases  after  mentioned,  have  served  an  apprenticeship  of  five 
years  with  a  practising  Law  Agent,  or  with  a  Shenn  Clerk  in  office  at 
the  passing  oi  this  Act, 
'*  (2.)  An  apprenticeship  entered  upon  after  the  passins  of  this  Act  mnst  be 
served  under  indenture,  and  the  indenture  shall  be  recorded  in  the 
register  of  probative  writs  of  the  county  in  which  the  same  is  entered 
into,  and  intimated  to  the  Benstrar  within  six  months  from  the  date 
fixed  for  the  commencement  of  the  apprenticeship,  and  any  assignation 
of   such  indenture  shall    be  intimated  to    the  Registrar  within  six 
months  of  its  date. 
**  (3^)  Any  person  who  before  the  passing  of  this  Act  has  entered  upon  an 
apprenticeship,  with  or  without  indenture,  for  a  shorter  term  than  ^ye 
years,  with  a  master  qualified  according  to  the  law  then  existing,  may 
serve,  without  indenture,  with  the  same  or  another  master  the  addi- 
tional period  necessary  to  make  up  five  years. 
**  (4.)  When  from  necessary  or  reasonable  cause  the  whole  period  of  apprentice- 
ship imder  an  indenture  cannot  be  completed  with  the  master  therein 
named,  the  remainder  of  the  period  may  be  completed  with  another 
qualified  master. 
*^  (5.)  A  master  may  permit  his  apprentice  to  serve  any  part  of  his  term,  not 

exceeding  two  years,  with  another  qualified  master. 
^  (6.)  Any  of  the  following  peisons  shall  be  c|[ualified  to  apply  for  admission 
if  he  shall  have  served  an  apprenticeship  aa  aforesaid  for  three  years ; 
that  is  to  say, 

"  (a)  A  person  who,  either  before  or  after  the  passing  of  this  Act,  shall 
for  five  vears  have  been  a  clerk  to,  and  engaged  under  the  superinten- 
dence of  a  practising  Law  Agent,  in  such  business  as  is  usually  trans- 
acted by  Law  Agents ; 

**  (b)  A  person  holding  a  degree  in  law*or  in  arts  of  an  University  in 
Great  Britain  or  Ireland  wanted  after  examination  ; 
"  (c)  A  member  of  the  Faculty  of  Advocates  ; 
**  {d)  A  person  who  has  been  called  to  the  degree  of  Utter  Barrister 
in  Englana ; 

"  (e)  A  person  who  has  been  admitted  and  enrolled  as  an  attorney  or 
solicitor  in  England." 

The  requirements  of  the  Act  under  this  head  should  be  very 
carefully  observed ;  for  although  the  Court  has  occasionally,  in  ex- 
ceptional circumstances^  relaxed  the  rules  laid  down  by  itself  in 
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Acts  of  Sederunt,  It  has  not  the  same  discietionaiy  power  in  deal- 
ing with  statutory  enactments ;  and  the  English  cases  on  this  sub- 
ject shew  that,  even  after  an  applicant  has  been  admitted,  his  name 
may  be  struck  off  the  roll  on  the  ground  of  want  of  regular  and 
sufficient  service,  provided  the  objection  is  taken  within  a  reason* 
able  time.  By  sec.  24  of  the  Procurators  Act  it  was  provided  that 
no  person  admitted  a  procurator  in  terms  of  that  Act  should  be 
liable  to  have  his  admission  challenged  or  set  aside  on  any  ground 
except  fraud.  It  is  now  provided  by  6  &  7  Vict  c.  73,  sec*  29, 
extending  to  England,  and  .29  &  30  Vict.  c.  84,  sec.  40,  extend- 
ing to  Ireland,  that  such  challenge  must  be  made  within  twelve 
months  of  the  admission,  except  in  cases  of  actual  fraud.  But  no 
limit  is  fixed  by  the  Law  Agents  Act  to  the  time  within  which  the 
objection  may  be  taken,  and  the  matter  must  therefore  be  regulated 
by  the  discretion  of  the  Court 

In  particular,  the  enactment  "that  an  apprenticeship  entered 
npon  after  the  passing  of  this  Act  must  be  served  under  indenture" 
requires  to  be  very  carefully  attended  to.  Hitherto  itjias  not  been 
unusual,  when  an  intending  apprentice  has  served  some  length  of 
time  before  the  execution  of  his  indenture,  to  fix  the  commence- 
ment of  his  apprenticeship  as  at  the  commencement  of  his  actual 
service ;  but  it  would  scarcely  be  safe  tp  do  so  now,  as  service  prior 
to  the  execution  of  the  indenture  might  not  be  regarded  as  service 
"  under  indenture."  In  any  case,  the  provisions  in  regard  to  re- 
cording and  intimation  to  the  Begistrar  within  six  months  from  the 
date  fixed  for  the  commencement  of  the  apprenticeship,  render  it 
impossible  to  antedate  the  commencement  of  the  apprenticeship 
more  than  six  months. 

The  indenture  must  be  duly  stamped,  but  a  question  of  some 
difficulty  arises  under  the  provisions  of  the  Law  Agents  Act,  taken 
in  connection  with  those  of  the  Stamp  Act  of  1870,  sec.  42,  and 
the  schedule  under  the  head  "Articles  of  Clerkship."  The  question  is 
whether  the  amount  must  not  now  be  in  all  cases  £60,  as  inden- 
tures to  -practitioners  in  the  Sheriff  Courts,  etc.,  now  qualify  for 
admission  to  the  Court  of  Session,  and  as  the  only  mode  of 
admission  in  future  is  by  that  Court.  Without  expressing  any 
opinion  on  the  subject,  we  may  say  that,  imtiL  the  question  has 
been  judicially  settled,  the  only  perfectly  safe  course  is  to  have  in- 
dentures in  all  cases  impressed  with  a  stamp  of  £60.  As  the  same 
total  sum  must  be  paid  on  indenture  and  admission,  however  it 
may  be  distributed  between  them,  the  only  loss  that  can  be  sus- 
tained by  following  this  course  will  be  the  interest  on  £59, 17&  6d. 
for  the  few  years  betweep  apprenticeship  and  admission.  Articles 
of  clerkship  or  indentures  may,  however,  be  stamped  at  any  time. 
If  brought  to  be  stamped  within  six  months  from  their  date,  no 
penalty  is  exigible;  if  brought  after  the  expiration  of  the  six 
months,  there  ia  no  power  given  by  the  Stamp  Act  to  withhold  the 
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stamp,  but  penalties  must  be  paid,  viz.:  -^tbin  one  year  from  date, 
£10;  after  one  year,  and  within  five  years,  for  every  complete 
year,  and  also  for  any  additional  part  of  a  year,  elapsed  since  the 
date,  £10 ;  and  in  every  other  case,  £50  (sec.  43). 

Suihsection  2. — ^With  regard  to  the  intimation  of  indenture  to  the 
Segistrar,  this  should  be  attended  to  by  the  master  of  the  appren- 
tice. The  corresponding  duty  of  enrolling  the  articles  of  a  clerk  is 
expressly  thrown  on  the  master  by  the  English  Statute  6  &  7  Vict. 
c.  73,  sec.  8 ;  and  although  not  expressly  stated  in  the  Law  Agents 
Act,  the  intention  is  quite  obvious.  The  general  duties  of  the 
B^istrar  are  set  forth  in  sec.  11,  but  no  directions  are  given  in 
regard  to  the  intimation  of  indentures.  There  can,  however,  be  no 
doubt  that  he  should  follow  generally  the  same  directions  as  are 
given  to  the  English  Eegistrar  by  28  &  24  Vict.  c.  127,  sec.  7,  viz. 
enter  the  names  of  the  parties  to  the  indenture,  its  date,  and  the 
term  of  service,  in  a  book  kept  for  that  purpose,  and  mark  the 
indenture  as  having  been  produced  and  entered,  with  the  date 
thereo£ 

Suihseetion  3  will  be  subsequently  considered. 

Suhsection  4. — ^Among  the  necessary  or  reasonable  causes  con- 
templated by  the  Statute  may  be  mentioned  the  master's  death,  or 
insanity,  or  his  ceasing  to  be  a  qualified  master,  as  by  his  retiring 
from  practice.  When  from  any  such  cause  the  whole  period  of 
apprenticeship  cannot  be  completed  with  the  master  named  in  the 
indenture,  it  will  not  do  for  the  apprentice  to  serve  the  remainder 
of  the  period  with  another  master  on  a  merely  verbal  engagement, 
for  the  whole  apprenticeship  must  now  be  served  under  indentura 
The  Act  contemplates  the  service  being  in  such  cases  completed 
under  an  assignation  of  the  indenture,  and  requires  the  assignation 
to  be  intimated  to  the  Registrar  within  six  months  of  its  date. 
Where  the  first  master  is  aHve,  and  subject  to  no  legal  incapacity, 
he  will  of  course  execute  the  assignation,  with  consent  of  the  appren- 
tice, and  no  dif&culty  will  arise.  But  the  Law  Agents  Act  makes 
no  express  provision  for  the  case  of  the  master  dying  or  becoming 
incapacitated  during  the  currency  of  the  term  of  apprenticeship,  or 
unreasonably  or  improperly  refusing  to  execute  an  assignation  of 
the  indenture.  In  such  circumstances  it  is  recommended  to  pre- 
sent an  application  to  the  Court  of  Session,  prajdng  the  Court  to 
discharge  the  indenture,  and  to  authorise  the  term  of  service  to  be 
completed  with  another  qualified  master  under  a  fresh  indenture, 
as  the  English  courts  exercise  similar  powers,  both  at  common  law 
and  under  express  statutory  provisions.  When  a  fresh  indenture 
has  been  entered  into,  it  ought  to  be  intimated  to  the  Eegistrar 
within  six  months  of  its  date,  this  being  expressly  required  in  the 
case  of  an  assignation,  a  term  which  may  reasonably  be  cpnstrued 
to  include  any  deed  by  which  a  person  who  has  not  completed  his 
service,  so  as  to  be  entitled  to  admission,  becomes  bound  afresh. 
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Such  new  deed,  whether  an  assignation  or  a  new  indenture,  requires 
a  stamp  of  10s.  only  (Schedule  to  Stamp  Act  of  1870,  under 
"Articles  of  Clerkship  ").  The  whole  term  of  apprenticeship,  it  must 
be  borne  in  mind,  requires  to  be  served  under  indenture.  Hence, 
the  interval  between  the  death  or  disqualification  of  the  first  master, 
and  the  date  of  the  execution  of  the  assignation  or  &esh  indenture 
cannot  be  reckoned  as  part  of  the  three  or  five  years'  service 
required  by  the  Statute,  even  although  such  interval  has  been 
passed  in  the  service  of  the  second  master.  The  term  of  a  fresh 
indenture  should  therefore  be  the  whole  time  that  has  not  been 
properly  served  under  the  old  indenture,  thus  embracing  the  period 
during  which  the  former  master  has  been  disqualified  by  insanity 
or  other  cause  from  being  a  competent  master. 

Sub-section  5. — Under  this  clause  the  whole  setvice  will  be 
regarded  as  under  the  indenture  to  the  first  master,  and  an  assigna- 
tion or  fresh  indenture  will  not  be  required.  But  in  order  to  pre- 
serve evidence  of  his  master's  consent  having  been  obtained,  the 
apprentice  should  get  the  master  to  endorse  on  the  extract  of  his 
indenture  a  probative  note  or  memorandum  giving  the  necessary 
consent.  The  terms  of  the  clause,  taken  by  themselves,  seem  wide 
enough  to  include  the  case  of  a  person  apprenticed  for  only  three 
years ;  but  as  the  provisions  in  regard  to  a  three  years'  apprentice- 
ship do  not  precede,  but  follow,  the  clause  above  quoted,  it  was 
probably  not  intended  that  a  master  should  permit  his  apprentice 
to  serve  with  another  master  so  great  a  proportion  of  his  term  as 
two  out  of  three  years.  The  corresponding  sections  of  the  English 
Statutes,  6  &  7  Vict.  c.  73,  sees.  6  and  7,  and  23  &  24  Vict.  c.  127, 
sec.  6,  do  not  allow  more  than  one  year  out  of  the  three  to  be  spent 
with  a  second  master ;  but  where  a  clerk  is  bound  for  either  four 
or  five  years,  two  may  be  so  spent  The  corresponding  section  of 
the  Procurators  Act  of  1865  (28  &  29  Vict.  c.  85,  sec.  8)  allowed 
one  year  of  the  apprenticeship  to  be  served  with  another  master, 
only  if  the  period  of  the  indenture  exceeded  three  years. 

Sub-section  6. — It  has  been  held  in  England  that  service  under 
articles  for  three  years  only  is  altogether  insufficient  to  qualify  for 
admission  as  an  attorney,  and  cannot  be  reckoned,  unless  the  case 
falls  under  one  of  the  statutory  exceptions.  {Ex  parte  Jones,  April 
21,  1870,  22  Law  Times  E.  300.)  Where  there  is  any  doubt  on 
the  subject,  the  indenture  should  therefore  be  for  the  full  period 
of  five  years,  determinable  by  the  apprentice  after  three  years 
if  that  service  shall  be  held  sufficient,  and  after  three  years' 
service  the  apprentice  should  apply  for  admission,  and  in  the  event 
of  its  being  held  that  three  years'  service  is  sufficient  he  will  be 
admitted,  while,  on  the  other  hand,  if  five  years'  service  are  required 
he  will  be  entitled  to  renew  his  application  after  two  years. 

Clerkship, — The  English  and  Irish  Statutes  require  ten  inst^d 
of  five  years'  service.as  a  clerk  to  qualify  for  admission  after  a  clerk- 
ship of  three  years  under  articles.    It  does  not  appear  to  be  neces- 
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saiy  that  the  two  services,  as  clerk  and  as  apprentice,  should  be 
continuous  {£x  parte  Vosper,  30  Jan.  1864,  .33  L.  J.,  Q.  B.  113). 

Gradn-aies, — A  member  of  the  General  Council  of  a  Scotch 
University,  who  has  attended  all  the  necessary  classes,  but  has  not 
actually  taken  a  degree,  is  not  entitled  to  be  admitted  after  three 
years*  service  {Ex  parte  Utewart,  30  Jan.  1872,  7  L.  R,  Ex.  202). 
In  order  to  entitle  a  graduate  to  this  privilege,  it  is  probably 
necessary  for  him  to  have  taken  his  degree  before  being  bound 
as  an  apprentice;  and  this  is  expressly  required  by  the  English 
Statute,  6  &  7  Vict  c.  73,  sec.  7  {JEx  parte  Bradford,  17  Jan.  1859, 
28  L.  J.,  Q.  B.  138). 

Advocates. — By  35  &  36  Vict  c.  81,  a  member  of  the  Faculty  of  • 
Advocates  may  also  be  admitted,  after  a  three  years'  service  under 
'  articles,  as  an  attorney  and  solicitor  in  England  and  Wales.  It  has 
been  held  that  a  barrister  cannot  serve  as  an  articled  clerk  for  the 
purpose  of  being  admitted  as  an  attorney  without  first  being  dis- 
barred (In  re  Bateman,  1845, 2  Dowling  and  Lowndes,  725).  By  23 
&  24  Vict  c.  127,  sec.  3,  ^  person  who  before  becoming  a  barrister 
has  been  bound  imder  articles  for  five  years,  or  who,  after  ceasing 
to  be  a  barrister,  has  been  bound  for  three  years,  and  who  in  either 
case  has  continued  to  serve  for  three  years,  is  entitled  to  be  admitted 
an  attorney  or  solicitor. 

English  Attomet/s, — ^The  corresponding  section  of  the  English 
Statute,  23  &  24  Vict  c.  127,  sec.  15,  admits  Scotch  Law  Agents  as 
attorneys  in  England  after  three  years'  service  under  articles. 

8.  Admission, — ^A  person  who  has  complied  with  the  regulations 
of  the  Statute  in  regard  to  qualifications  and  apprenticeship  is 
entitled  to  be  admitted  as  a  Law  Agent ;  and  there  is  no  limit  to  the 
time  within  which  his  application  may  be  presented 

''  6.  Every  person  shall,  before  he  be  admitted  a  Law  Agent  according  to 
tills  Act,  make  affidavit  that  he  has  actualljr  served  an  apprenticeship  to  a 
qualified  master  or  masters  during  the  whole  time  required  py  this  Act.'' 

The  only  mode  of  admission  is  in  every  case  by  petition  to  the 
Court  of  Session*  The  matter  is  regulated  by  the  following 
sections : — 

"  7.  Any  person  qualified  as  hereinbefore  provided  may  present  to  the 
Court  a  petition  praymg  to  be  admitted  as  a  Law  Agent,  and  the  Court  shall 
examine  and  inquire,  by  such  ways  and  means  as  uiey  shall  think  proper, 
touching  the  indenture  and  service  and  the  fitness  and  capacity  of  such  person 
to  act  as  a  Law  Agent ;  and  if  the  Court  shall  be  satisfied  oy  such  examination, 
or  by  the  certificate  of  examiners  as  hereinafter  mentioned,  that  such  person  is 
duly  qualified  and  fit  and  competent  to  act  as  a  Law  Agent,  then  and  not 
otherwise  the  Court  shall  cause  him  to  be  admitted  a  Law  Agent,  and  his 
name  to  be  enrolled  as  such,  which  admission  shall  be  in  writing  and  signed  hy 
a  Judge  of  the  Court,  and  shall  be  stamped  with  the  stamps  required  by  law  to 
be.impressed  on  the  admission  of  Law  Agents. 

"  The  petition  may  be  presented  to  any  Judge  of  the  Court  officiating  as  a  Lord 
Ordinary,  and  the  proceedings  under  the  same  may  take  place  and  be  conducted 
before  tnd  same  or  any  other  Judge  according  to  the  judicial  arrangements  in 
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the  Court  for  the  time  being,  and  a  dngle  judge  shall  be  entitled  to  act  as  the 
Court  with  rel'erence  to  all  petitions  for  admiision  a^  a  Law  Agent  under  this 
Acti 

*'  8r  For  the  purpose  of  facilitating  the  inquiry  touching  the  due  service 
under  indenture  as  aforesaid,  and  the  fitness  and  capacity  of  any  person  to  act 
as  a  Law  Agent,  it  shall  be  lawfiil  for  the  Judges  of  the  Court  (or  any  seven  or 
more  of  them,  of  whom  the  Lord  President  and  Lord  J'ustice-Clerk  shall  be 
two,)  from  time  to  time  to  nominate  and  appoint  fit  and  proper  persons  to 
be  Examiners  for  the  purposes  of  this  Act;  and  it  shall  be  lawful  for  the 
said  Judges  from  time  to  time  to  prescribe  the  subjects  of  examination  in 
law  and  ceneral  knowledge,  and  to  make  rules  for  conducting  such  examina- 
tions, and  also  for  entrance  examinations  of  apprentices  and  intermediate 
examinations. 

'^9.  Three  Examiners  shall  be  a  quorum  at  any  examination,  and  the 
Examiners  present  shall  appoint  one  of  their  number  to  be  chairman,  and  each 
applicant  shall,  prior  to  his  examination,  pay  two  guineas  to  the  chairman,  to 
be  divided  among  the  ExaminezB  present." 

As  to  the  amoimt  of  duty  payable  on  admission,  see  tbe  Schedule 
to  the  Stamp  Act  of  1870,  under  'Admission  in  Scotland,'  etc.  from 
which  it  will  be  observed  that  a  difficulty  arises  in  regard  to  the 
amount  exigible  on  the  admission  of  those  i^ho  do  not  intend  to 
sign  the  roll  of  agents  practising  in  the  Court  of  Session,  as  provided 
in  sec.  12  of  the  Law  Agents  Act. 

Under  the  7th  section  the  inquiry  and  examination  will  prohably 
be  conducted  under  a  remit  by  the  Court  to  any  person  competent 
to  act  as  an  examiner ;  and  an  examination  in  general  knowledge 
does  not  seem  to  be  required,  provided  it  sufficiently  appears  that 
the  applicant  is  fit  and  competent  to  act  as  a  Law  Agent.  But 
when,  under  the  eighth  section,  the  examiners  come  to  be  appointed, 
the  subjects  of  examination  in  law  and  general  knowledge  pre- 
scribed, and  rules  made  for  conducting  the  examinations,  the 
provisions  of  the  7th  section  above  referred  to  will  be  practically 
superseded.  In  England  the  former  practice  of  the  Courts  was  to 
make  personal  inquiry  as  to  the  fitness  and  capacity  of  candidates. 
But  under  the  Act,  now  repealed,  2  Geo.  IL  c.  23,  sec.  6}  examiners 
were  appointed  in  1836,  and  their  powers  were  farther  regulated  by 
1  Vict  c.  56,  and  1  &  2  Vict.  c.  45,  sec.  2,  both  now  repealed. 
The  Statutes  now  in  force  are  6  &  7  Vict.  c.  73,  and  23  &  24 
Vict.  c.  127.  The  persons  appointed  examiners  under  6  &  7  Vict 
c.  73,  are  the  Masters  for  the  time  being  of  the  Courts  of  Queen's 
Bench,  Common  Pleas,  and  Exchequer,  together  with  sixteen 
attorneys  or  solicitors  annually  appointed  by  rule  of  Court,  and  five 
are  a  quorum.  Ko  one  is  admitted  without  a  certificate  by  a 
majority  of  the  examiners  present  testifying  his  fitness  and  capacity, 
and  this  certificate  remains  in  force  only  to  the  end  of  the  term 
next  but  one  following  it^  date,  unless  the  time  is  specially 
extended  by  the  order  of  a  Judge.  The  only  feed  payable  are  10s. 
on  leaving  the  articles  and  any  assignment  for  inspection,  and  two 
guineas  for  the  examiners'  certificate.  See  1  Ellis  and  Blackburn's 
Reports^  Appendix,  p.  57,  where  will  be  found  the  rules  laid  down 
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by  the  above  Courts  as  to  the  examination  of  articled  clerks. 
Though  it  is  not  declared  incompetent  to  present  a  petition  to 
the  Inner  House,  it  is  obviously  intended  that  in  the  ordinary 
case  it  should  come  in  the  first  instance  before  a  Lord  Ordinary. 
The  expression  "any  judge  of  the  Court  officiating  as  a  Lord 
Ordinary,"    seems    specially  designed   to   include   not  only  the 
Judges  who  sit  in  the  Outer   House  during  session,  but  also 
the  Judges  who  officiate  in  rotation  on  the  Bills  during  the 
vacations,   and   thus   to   prevent  the   delay  and   inconvenience 
which  would  necessarily  arise  if  the  petition  could  be  presented 
and  carried  through  only  during  the  sittings  of  the  Court.     Under 
the  Supreme  Court  of  Judicature  Act,  1873,  sec.  89,  attorneys  or 
solicitors  in  England  are  to  be  admitted  in  future  by  the  Master 
of  the  Eolls,  who  appears  to  have  hitherto  fixed  the  time  for 
admission  out  of  term  {Ex  parte  Steele,  9th  June  1864,  33  L.  J., 
Q.   B.  326.      See  also   23  &  24  Vict  c.  127,  sec.  12).      The 
Law  Agents  Act  contains  no  special  provisions  in  legard  to  the 
form  of  petitions  for  admission,  their  printing  and  boxing,  etc.     An 
Act  of  Sederunt  may  perhaps  be  passed  to  regulate  these  matters. 
But,  in  the  absence  of  any  express  provisions  on  the  subject,  it  is 
thought  that  a  petition  for  admission  must  be  presented  and  carried 
through  in  the  same  manner  as  other  summary  petitions  to  the 
Court  of  Session ;  that  is  to  say,  it  will  require  to  be  signed  by 
counsel,  and  to  be  printed  and  boxed  in  the  usual  way,  and  the 
Judge  to  whom  it  is  presented  may  order  such  intimation  and 
service  as  he  may  think  proper.    In  England,  notice  has  to  be 
given  at  least  a  term  before  admission ;  intimati()n  is  made  on  the 
walls  of  court,  and  the  articles  of  clerkship,  etc.  are  left  for  in- 
spection with  the  secretary  of  the  Incorporated  Law  Society. 

9.  The  temporary  provisions  in  favou/r  of  persons  who  at  the  date 
of  the  passing  of  the  Law  Agents  Act  (5th  Attgtist  1873)  were 
qualifying  th^nselves  for  admission  under  the  old  regulations,  are 
the  following : — 

^  5.  (3.)  Any  person  who  before  the  passing  of  this  Act  has  entered  upon  an 
apprenticeship,  with  or  without  indenture,  for  a  shorter  term  than  five  years, 
with  a  master  qualified  according  to  the  law  then  existing,  may  serve,  without 
indenture,  with  the  same  or  another  master  the  additional  period  necessary  to 
ttiake  up  five  years.^ 

"  10.  During  the  period  of  three  years  immediately  following  the  passing  of 
this  Act  it  shall  be  lawful  for  the  Court  to  admit  an  applicant  although  he ' 
shall  not  have  complied  with  the  provisions  of  this  Act  with  respect  to  qualifi- 
cations for  admission,  provided  he  shall  establish  to  the  satisfaction  of  the 
Court  that  at  the  date  of  the  passing  of  this  Act — 

*'(1.)  He  was  entitled  to  be  admitted  a  procurator  under  'The  Procurators 
(Scotland)  Act,  1865 ; '  or 

.  **  (2.)  He  was  in  course  of  qualifying  himself  for  admission  according  to  the 
provisions  of  *  The  Procurators  (Scotland)  Act,  1865,'  and  that  at  the  date  of 
nis  application  he  would,  according  to  these  provisions,  have  been  qualified  to 
be  taiken  upon  examination  by  the  examiners  under  that  Act,  and  shall  undergo 
fin  examination  under  this  Act ;  but  no  person  who  w^  under  indenture  at  the. 
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passing  of  '  The  Procurators  (Scotland)  Act,  1865/  or  who  had  completed  his 
term  of  apprenticeship  prior  to  the  passing  of  that  Act,  shall  be  req^uired  to 
undergo  an  examination  in  general  knowledge  under  this  Act ; 

"(3.)  He  had  been  remitted  to  the  General  Council  of  Procurators  for 
examination,  and  is  -before  first  October  next  certified  hj  them  to  be 
qualified." 

It  maybe  observed  that  the  latter  (lOth)section  underwentconsider- 
able  alterations  in  the  course  of  the  passing  of  the  measure  through 
the  two  Houses  of  Parliament,  and  that  this  accounts  for  its  not 
hanging  very  well  together.     But  the  fair  construction  of  the  two 
sections  above  quoted,  taken  together,  seems  to  be  as  follows :  (1) 
Every  person  who,  on  5th  August  1873,  was  serving  as  an  apprentice 
or  as  a  clerk  (for  an  apprenticeship  without  indenture  cannot  be 
distinguished  from  a  clerkship)  may  apply  for  admission  as  soon  as 
he  has  served  five  years.     Under  A.  S.,  10th  July  1839,  sec.  157, 
an  applicant  for  admission  as  a  Procurator  required  to  have  served 
three  years  as  an  apprentice,  but  as  no  written  indenture  was 
required,  a  clerk  was  always  regarded  as  an  apprentice.     If  the 
contrary  construction  were  to  be  adopted,  no  provision  would  be 
made  for  those  who,  on  5th  August  1873,  were  qualif}ring  them- 
selves for  admission  as  Solicitors  in  the  Supreme  Courts  by  serving 
a  clerkship  under  sec.  24  of  the  "  Solicitors  Act,  1871."     (2)  Every 
person  who,  on  5th  August  1873,  had  already  served  five  years  as 
an  apprentice  or  as  a  clerk,  may  apply  for  admission  at  any  time,  for 
it  cannot  be  supposed  to  have  been  intended  that  those  who  had 
already  served  the  requisite  time  should  be  in  a  worse  position  than 
those  who  were  only  in  course  of  doing  so.     (3)  Both  classes  of 
persons  are  liable  to  be  examined  in  general  knowledge,  as  well  as 
in  law,  unless  they  fall  within  the  exceptions  contained  in  the  10th 
section.     (4)  As  it  is  declared  that  those  to  whom  the  10th  section 
applies  may  be  admitted  although  they  shall  not  have  complied 
with  the  provisions  of  the  Act  with  respect  to  qualifications  for 
admission,  they  do  not  necessarily  require  to  have  served  so  long  a 
period  as  five  years.     The  ordinary  period  of  apprenticeship  under 
sec.  3  of  the  Procurators  Act  was  only  four  years.     (5)  The  first 
exceptional  provision  in  section  10  refers  to  those  whq,  on  or  before 
5th  August  1873,  obtained  a  certificate  from  the  examiners,  and 
were  consequently  entitled  to  be  admitted  as  Procurators  under 
sec.  12  of  the  Procurators  Act.     (6)  The  third  exceptional  provision 
in  sec.  10  refers  to  those  who,  on  or  before  5th  August  1873,  were 
remitted  by  the  Sheriflf  for  examination  under  sec.  11  of  the  Pro- 
curators Act,  and  who,  after  undergoing  the  examination,  to  be  held 
on  the  second  Thursday  of  September,  are  before  1st  October  certified 
by  the  examiners  to  be  qualified     (7)  The  two  latter  classes  of 
persons,  having  undergone  all  the  examinations  necessary  under 
the  former  system,  will  be  admitted  without  any  further  examina- 
tion, either  in  general  knowledge  or  in  law.     (8)  The  second  excep- 
tional provision  of  sec.  10  includes  two  classes  of  persontf,  who  are 
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differently  dealt  with— Jirsty  those  who,  on  5th  August  1873,  were 
in  course  of  qualifying  themselves  for  admission  according  to  the 
provisions  of  the  Procurators  Act,  that  is  to  say,  under  written 
indenture  for  four,  or  in  the  case  of  graduates  or  members  of 
imiversity  councils,  three  years;  and,  secondly,  those  who  were 
under  indenture  at  the  date  of  the  passing  of  that  Act  (5th  July 
1865),  or  who  had,  prior  to  that  date,  completed  their  term  of 
apprenticeship  of  three  years,  with  or  without  written,  indenture. 
The  first  of  these  classes  are  liable  to  be  examined  both  in  general 
knowledge  and  in  law,  and  the  second  only  in  law. 

10.  Admission  of  Notaries  as  Law  Agents. — Another  exemption 
from  the  regulations  of  the  Act  with  regard  to  apprenticeship  and 
examination  is  contained  in  the  following  section : — 

"  24.  Any  person,  being  a  Notary  Public,  who  has  during  the  period  of  seven 
years  immemately  preceding  the  passing  of  this  Act  regularly  taken  out  a 
stamped  certificate  as  requir^  by  law,  and  who  has  during  the  said  period  been 
engaged  in  actual  practice  as  a  Law  Agent  or  Conveyancer  as  well  as  a  Notary 
Pnbhc,  may  at  any  time  within  one  year  after  the  passing  uf  this  Act  be  ad- 
mitted as  a  Law  Agent  under  this  Act,  if  the  Court  shall  see  fit,  without 
making  an  affidavit  oi  having  served  an  apprenticeship  as  hereinbefore  required, 
and  without  being  subjected  to  examination.'' 

The  expression  "  if  the  Court  shall  see  fit "  seems  to  place  the 
matter  very  much  within  the  discretion  of  the  Court ;  but  it  may 
be  safely  assumed  that  no  one  possessing  the  requisite  qualifica- 
tions will  be  refused  admission,  unless  there  are  serious  objections 
to  his  moral  or  professional  character.  This  section  will  admit 
many  well-known  and  highly  respected  members  of  the  legal  pro- 
fession, who  have  been  long  engaged  in  every  kind  of  legal  business 
except  the  actual  management  of  litigation.  Among  others  may  be 
mentioned  such  of  the  members  of  the  Society  of  Writers  of  Glas- 
gow as  are  not  practitioners  in  any  SheriflF  Court, 

11  and  12.  Division  of  Fees,  and  liability  of  Agents  to  other 
Agents. — ^The  following  section,  it  wiU  be  observed,  is  not  restricted 
to  agreements  between  town  and  country  agents  (as  was  the  case 
in  the  BiU  of  last  year),  or  to  the  liability  of  country  to  Edinburgh 
agents ;  but  it  is  applicable  to  all  Law  Agents.  It  is  already  in 
operation,  but  is  not  retrospective. 

"  21.  Agreements  between  Law  Agents  acting  for  the  sam^  client  to  share 
fees  or  profits  shall  be  lawful,  and  a  Law  Afi;ent  authorized  and  acting  for  a 
client  whom  he  discloses  shall  incur  no  liaoility  to  any  other  Law  Agent 
employed  by  him,  except  such  as  he  shall  expressly  tmdertake  in  writing." 

It  is  understood  that  in  England  the  ordinary  arrangement  is  for 
country  solicitors  to  receive  one-half  of  the  net  profits  made  by 
their  London  agents,  while  the  latter  have  no  share  of  the  charges 
of  the  country  solicitors.  But  the  scale  of  charges  in  the  Court  of 
Session  is  too  low  to  admit  of  an  equal  division. 

13.  Admission  of  Law  Agents  as  Notaries. — ^The  following  section 
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requires  do  comment,  except  that  as  a  law  ageut  must  be  enrolled 
before  applying  to  be  admitted  as  a  notary,  it  will  not  be  possible 
to  combine  the  petition  for  admission  as  a  notary  with  that  for  ad- 
mission as  a  Law  Agent 

''18.  Any  enrolled  Law  Agent  may  apply  to  the  Court  to  be  admitted  a 
Notary  PudIIc,  and  it  shall  be  lawful  for  the  Court  to  admit  him,  and  giant 
warrant  to  the  keeper  of  the  roll  or  register  of  Notaries  Public  to  enrol  him  as 
a  Notary  PubUc  on  his  paying  the  stamp  duty  for  the  time  exigible  by  law  from 
a  Nota^  Public  on  admission,  and  after  the  passing  of  this  Act  it  shiall  not  be 
necessary  for  any  person  to  find  caution  on  his  admission  as  a  Notary  Public" 

14.  Summary  Jurisdiction  of  the  Court  over  Law  Agents, — ^The 
following  sections  require  no  explanation : — 

"  22.  Every  enrolled  Law  Agent  shall  be  subject  to  the  jurisdiction  of  the 
Court  in  any  complaint  whiqh  may  be  made  against  him  for  misconduct  as  a 
Law  Agent,  and  it  shall  be  lawful  for  the  Court  in  either  Division  thereof  to 
deal  summarily  with  any  such  complaint,  and  to  do  therein  as  shall  be  just" 

^  26.  £zcept  in  so  far  as  relates  to  striking  the  name  of  any  person  off  the  roll 
of  Law  Agents,  nothing  in  this  Act  shall  be  held  to  affect  the  existing  powers 
of  inferior  courts  or  the  judges  thereof  over  procurators  practising  before  such 
courts,  so  far  as  these  powers  may  be  necessaiy  for  supporting  the  jurisdiction 
and  TTiftintAining  the  authority  of  their  several  courts.'' 

See  also  section  14  as  to  striking  a  Law  Agent's  name  ofiP  the 
rolls. 

15.  The  Begulctiions  as  to  AgerUs  practising  in  the  various  Courts 
are  those  contained  in  sections  12, 13, 14,  and  16,  already  quoted,  as 
to  the  rolls  of  the  courts,  and  the  following 

^  15.  A  Law  Agent  shall  not  be  entitled  to  borrow  a  process  depending  before 
any  supreme  court  sitting  in  Edinbui^h  unless  he  shall  have  a  place  of  bu8ineB& 
in  Edmbui^h  or  Leith ;  and  a  Law  Agent  shall  not  be  entitled  to  borrow  a 
process  depending  before  an  inferior  court  unless  he  shall  have  a  place  of  busi- 
ness within  the  jurisdiction  of  such  court." 

• 

There  is  nothing  to  prevent  an  agent  carrying  on  business  in 
several  places  at  the  same  time.  The  object  of  the  enactment  is  to 
secure  the  safety  and  due  return  of  processes,  by  having  some  one 
within  the  jutisdiction  of  each  court  responsible  for  them,  and  liable 
to  summary  imprisonment,  if  need  be,  tmder  a  process  caption.  It 
is  understood  that  in  Dublin  one  office  is  frequently  taken  by  several 
provincial  practitioners;  and  there  is  nothing  to  prevent  Scotch 
provincial  agents  following  their  example.  It  must,  however,  be 
borne  in  mind  that,  as  already  stated,  a  higher  rate  of  duty  is  pay- 
able by  agents  who  have  a  place  of  business  in  Edinburghshire,  on 
their  annual  certificates  or  licenses  to  practise  than  by  provincial 
agents. 

CoTidvding  Remarks, — Such  is  the  Act  which  the  Lord  Advocate 
has  succeeded  in  carrying  through  Parliament,  notwithstanding 
very  considerable  opposition  from  various  of  the  incorporated 
societies.     To  a  certain   extent,  one  can  sympathise  with  tiie 
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opposition;  for  tbe  process  of  being  abolished  is  seldom  a  pleasant 
one,  and  it. would  be  diHicult  to  over-estimate  the  benefits  con- 
ferred in  past  times  on  the  legal  profession  of  Scotland  by  the 
great  attention  paid  to  the  education  of  their  apprentices  by 
such  societies  as  the  Writers  to  the  Signet,  the  Procurators  of 
Glasgow,  and  the  Advocates  of  Aberdeen.'  But  after  the  unanimous 
report  of  the  Soyal  Cominissioners  in  1870,  against  the  maintenance 
of  exclusive  privileges  and  the  extraordinary  and  anomalous  diver- 
sity of  qualification  for  admission,  etc.,  it  was  impossible  for  the  old 
system  to  remain  for  long  untouched.  The  Lord  Advocate  has 
carried  out  the  recommendations  of  the  Commissioners,  we  trust 
and  believe,  with  as  much  regard  for  vested  interests  as  was  com- 
patible with  the  necessary  reform.  He  has  enlarged  the  privileges 
of  every  Law  Agent,  while  depriving  none  of  anything  but  the  dog- 
in-the-manger  right  to  exclude  perfectly  qualified  persons  from 
practising  in  particular  courts ;  and  under  the  provisions  of  the  Act 
we  shall  soon  have  what  has  long  been  a  desideratum  in  Scotland, 
a  single  body  of  Law  Agents  or  Splicitors,  all  qualified  under  the 
same  regulations,  enjoying  the  same  privilege,  and  entitled  to 
practise  in  every  Court  of  Law  throughout  the  Kingdom. 
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Hutchison  v.  Hutchison.    Dec.  20, 1872  (11  Macph.  229). 

This  case  is  of  much  interest  to  conveyancers,  as  containing  an  autho- 
ritative exposition  of  the  cases  of  Ocrdon  of  Carleton's  Crs,  v.  Oor- 
don,  Feb.  8, 1748,  M.  14,366 ;  and  Peacock  v.  Glen,  June  22, 1826, 
4  S.  742,  and  a  repudiation  of  the  doctrine  which  they  have  been  sup- 
posed to  involve,  as  expounded  by  Professors  G.  J.  Bell,  Menzies 
and  Montgomerie  BelL  It  has  been  suggested  that  destination 
made  to  the  granter's  heirs  male,  whom  failing  to  a  person  or  persons 
named,  is  equivalent  to  a  destination  to  the  granter  himself  7U>mt9ia- 
tim  and  the  heirs  of  his  body,  whom  failing  to  a  person  or  persons 
named ;  under  which  it  is  well  settled  that  any  one  who  takes  after 
the  granter  takes  as  his  heir  of  provision,  the  disposition  being  read 
as  equivalent  to  a  resignation  in  favour  of  the  granter  and  a  series 
of  heirs.  Professor  Bdl  thus  states  {Princ.  18&9)  the  result  of  the 
cases  of  Gordon,  Peacock  and  others : — "  When  the  disposition  is  to 
the  granter's  heirs  male  or  heirs  of  his  body,  whom  failing  to  A, 
whom  failing  to  B ;  and  the  granter  survives  such  heirs  and  A  pre- 
deceases, it  has  been  held  that  the  fee  is  still  in  the  granter,  and  that 
B.*s  title  is  to  be  made  up  by  service  as  heir  of  provision  of  the 
granter."  So  much  doubt  however  has  existed  as  to  the  import  and 
effect  of  these  decisions,  at  least  since  the  cases  of  Colquhoun  v. 
Colquhoun  (7  S.  200,  9  S.  911,  5  W.  &  S.  32)  and  Fogo  v.  Fogo  (2 
D.  651,  2  Eob.  440,  4  D.  1063,  2  Bell's  Ap.  195,  2  Eoss  L  C.  53), 
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that  conveyancers  have  generally  thought  it  pixjper  to  complete  the 
titles  of  persons  in  the  position  mentioned  so  as  to  be  good  whether 
they  are  conditional  institutes  or  heirs  of  the  granter. 

Professor  Montgomerie  Bell  says:  "Another  case  of  practical 
difficulty  is  that  of  a  disposition  in  favour  of  the  heirs  of  the  testa- 
tor's body  who  never  existed :  whom  failing,  to  A  and  the  heirs  ol 
his  body,  etc.  Under  such  a  destination  A  is  either  conditional  insti- 
tute or  a  substitute.  It  appears  quite  clear  that  if  in  Fogo's  case 
the  party  who  first  took  under  the  deed  was  conditional  institute, 
though  called  as  a  substitute,  the  same  principle  ought  to  apply 
here, — making  A  conditional  institute.  But  we  have  decisions  on  the 
subject  adverse  to  the  view  that  A  can,  in  such  circumstances,  take 
as  conditional  institute  {Carleton  and  Peacock  are  referred  to).  And 
in  Fogo's  case  the  Lord  Justice-Clerk  Hope,  when  speaking  of  Carle- 
ton's  case,  said  he  held  A  (that  is  the  disponee  called  after  the  heirs 
of  the  testator's  body)  to  be  a  substitute  requiring  a  service  as  heir 
of  provision  to  the  testator  in  order  to  give  him  a  vested  right 
imder  the  deed.  In  such  case,  therefore,  the  safe  course  appears  to 
be  to  serve  A  as  heir  of  provision  to  the  testator  under  the  deed 
It  does  appear,  at  the  same  time,  that  there  are  strong  grounds  for 
holding  that  A  is  tndy  conditional  institute,  and  that  nothing  can 
be  transferred  from  the  testator  to  him  as  heir  under  the  deed, 
because  the  testator  has  conveyed  nothing  to  himself  by  the  deed. 
He  has  disponed  the  lands  from  himself  to  some  other  party  by  the 
deed ;  and  what  appears  to  be  wanted  is  competent  proof  of  the 
party  to  whom  he  has  so  disponed  the  lands.  In  this  view  the 
service  as  heir  of  provision  to  the  testator  under  the  deed,  though 
it  transfers  nothing  from  the  testator  to  the  party  served,  neverthe- 
less supplies  the  proof  that  he  is  disponee.  The  other  alternative 
is  that  A  is  a  substitute  heir.  In  that  case  the  same  service  will 
transfer  the  right  imder  the  deed  to  him,  making  the  case  practically 
the  same  as  Togo's ;  and  the  service  will  thus  make  the  right  of  A 
clear  and  competent  in  either  alternative"  {Lectures  on  Conveyarudng, 
pp.  1020, 1021.  See  also  Mr.  Mowbray's  note  in  his  edition  of 
Hendry's  Manual  of  Conveyandngy  p.  496). 

Mr.  McLaren  {Law  of  WUls,  etc.  voL  L  p.  497)  evidently  thinks 
that  the  doctrine  of  Fogo's  case,  that  every  substitution  implies  a 
conditional  institution,  is  inconsistent  with  the  cases  of  Gordon  and 
Peacock,  and  saves  their  credit  by  sajdng  that  "  they  are  only  to  be 
regarded  as  clearly  authoritative  in  so  far  as  they  apply  to  destina- 
tions where  the  fee  is  first  given  to  heirs  nasdturi,  for  in  other  cases 
of  destinations  to  heirs  designatively,  the  predecease  of  such  heirs 
causes  the  succession  to  open  to  the  next  member  of  the  destination 
in  the  character  of  conditional  institute."  - 

In  the  case  before  us  a  competition  arose  between  the  heir  of 
line  and  the  heir  of  conquest  of  a  person  (A)  who  was  substituted 
in  a  destination  to  the  heirs  of  the  granter's  body  who  never  existed. 
A  died  before  his  service  as  heir  of  provision  was  completed    His 
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beir  of  conquest  contended  that  service  was  unnecessary,  and  that 
A  took  as  disponee.  His  heir  of  line  maintained  that  A  had  no 
right  but  by  virtue  of  the  destination  in  his  favour,  and  as  that 
right  could  only  be  taken  up  by  service,  it  was  heritage  and  not 
conquest  in  his  person. 

The  doubt  arose  entirely  from  the  cases  of  Gordon  and  Peacock^ 
for  the  principle  has  been  well  understood  since  the  time  of  Fogo's 
case.  The  estate  stood  on  the  original  title  of  the  testator,  which  was 
undisturbed  and  unaffected  by  any  conveyance  even  to  himself.  It 
is  difficult  to  see,  as  the  Lord  President  remarked,  how  the  rule 
that  a  substitute,  who  takes  in  consequence  of  the  predecease  of  the 
institute,  takes  as  conditional  institute,  should  be  varied  in  the  case 
where  the  first  member  of  the  destination  is  not  a  person  named, 
but  the  heirs  of  the  granter's  body.  His  lordship,  who  delivered 
the  opinion  of  the  Court  (seven  judges),  minutely  examined  all  the 
reports  and  papers  relating  to  the  Carleton  case,  and  his  examination 
of  the  deed  upon  the  construction  of  which  the  judgment  depended, 
led  him  to  repudiate  the  idea  that  '^  it  establishes  as  a  universal  or 
even  general  rule  that  a  destination  to  the  heirs  of  a  granter*s  body, 
whom  failing  to  a  person  or  persons  named,  is  equivalent  to  a  desti- 
nation to  the  granter  himself  nominatim,  and  the  heirs  of  his  body, 
whom  failing  to  a  person  or  persons  named."  It  is  unnecessary  for 
our  purpose  to  enter  into  this  detailed  examination ;  but  it  is  enough 
to  say  that  the  deed  was  so  expressed  as  to  prevent  the  party  whose 
right  w£w  in  question  from  being  dealt  with  as  one  who  could  in 
any  event  occupy  the  position  of  an  institute  or  disponee ;  and  that 
the  Court  have  now  authoritatively  laid  it  down  that  the  decision 
there  ''  cannot  be  held  to  establish  that  a  person  called  nominatim 
under  a  destination  after  the  heirs  of  the  granter*s  body,  and  without 
any  disposition  or  other  conveyance  in  favour  of  the  granter  him- 
self, does  not  on  the  death  of  the  granter  without  heirs  of  his  body 
become  institute  and  disponee.  In  certain  exceptional  circum- 
stances and  according  to  the  terms  of  such  a  deed  as  the  Carleton 
entail,  this  result  may  be  produced;  but  nothing  short  of  such 
exceptional  circumstances  and  expressions  of  the  deed  can  inter- 
fere with  the  general  rule  that  the  first  substitute  becomes  institute 
upon  the  institute  predeceasing  the  granter  without  heirs,  or  with 
the  application  of  that  nile  to  such  a  destination  as  occurs  in  the 
present  case." 

An  inquiry  into  the  case  of  Peacock  v.  Glen  shews  that  no  such 
point  as  was  contended  for  by  the  heir  of  line  was  decided  by  the 
judgment  in  that  case,  and  so  far  as  the  opinions  appear  to  counten- 
ance his  contention  they  rest  on  a  misunderstanding  of  the  case  of 
Gordon  of  Carleton. 

The  opinion  of  the  Court  is  thus  summed  up — and  it  deserves  to 
be  carefully  noted  by  conveyancers — "  that  when  one  by  mortis 
causa  conveyance  in  the  ordinary  form  dispones  to  the  heirs  of  his 
body,  or  to  heirs  male  of  his  body,  whom  failing  to  a  person  named. 
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the  person  so  named  (there  being  no  heir  of  his  body  then  existing) 
is  conditional  institute ;  and  if  no  heirs  of  the  body  of  the  granter 
come  into  existence,  or  existing  predecease  him,  the  condition  is 
purified,  and  the  person  named  is,  on  the  death  of  the  granter, 
without  qualification  or  condition,  disponee,  and  as  such  is  entitled 
to  use  the  executive  clauses  of  the  disposition  for  the  purpose  of 
feudalising  his  right  as  disponee  without  service  of  declarator."  . 


ON  EXPENSES  OF  LITIGATION— 11. 

Amendment  of  Pleadings,  etc, — It  has  been  seen  that  by  Statute 
parties  can  only  be  reponed  against  decrees  in  absence  or  protesta- 
tions by  payment  of  expenses ;  and  also  that,  as  a  genersd  rule,  it 
may  be  stated  that  when,  in  the  course  of  an  action,  any  error  is 
sought  to  be  remedied,  or  any  step  taken  the  necessity  for  which 
might  have  been  avoided,  the  party  is  found  liable  in  expenses. 
By  the  Court  of  Session  Act  (sec.  20),  a  pursuer  in  an  undefended 
action  may,  upon  application  to  the  Court,  amend  his  summons ; 
but  the  expense  occasioned  by  this  amendment  cannot  be  chained 
against  the  absent  defender.  The  same  Statute  gives  to  the  Court 
power  at  any  time  to  amend  records  or  issues  upon  such  terms  as 
to  expenses,  and  otherwise,  as  shall  seem  proper  (sec.  29).  In  a 
late  case  it  was  decided,  that  where  a  defender  was  allowed  to 
amend  the  record  "  on  payment  to  the  pursuer  of  £25  of  expenses," 
the  pursuer,  on  subsequently  obtaining  an  award  of  expenses,  was 
bound  to  give  credit  to  the  defender  for  this  sum.  Had  the  defen- 
der been  successful,  there  would,  however,  have  been  no  claim  for 
recovery  from  the  pursuer.  {StZeod  v.  Heritors  of  Morvem,  July 
20,  1869,  7  Macph.  1103.) 

Payment  of  previous  expenses  will  usually  be  insisted  upon, 
before  a  party  can  be  heard  upon  what  are  really  new  allegations 
and  pleas  (Wilson  v.  Agnew,  Nov.  27,  1824,  3  S.,  326).  In 
one  case  where  the  defenders  had,  to  a  certain  extent,  been  success- 
ful in  their  previous  litigation,  and  their  original  pleas  were  not  yet 
finally  disposed  of,  the  Court  allowed  them  to  bring  forward  an 
objection  to  the  pursuer's  title,  which  had  been  newly  discovered 
without  finding  them  liable  in  previous  expenses.  (M^CuUock  v. 
M'D(mall  and  Others,  June  14, 1825,  4  S.,  88.) 

Where  a  pursuer,  after  his  action  had  been  dismissed,  with  ex- 
penses, upon  the  ground,  inter  alia,  that  the  libel  did  not  embrace 
the  case  set  forth  in  the  record,  brought  a  new  one  substantially 
the  same ;  a  preliminary  defence  to  the  effect  that  these  expenses 
must  first  be  paid  before  the  new  action  could  be  entertained  was 
repelled.     {Scott  v.  Campbell,  Feb.  20,  1840,  2  D.  631.) 

Where  a  personal  objection  was  founded  on  a  fact  not  appearing 
on  the  record,  but  elicited. in  the  course  of  inquiry  ordered  by  the 
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Court,  it  was  allowed  to  be  added  to  the  record  without  any 
payment  of  expenses.  {Mcolsan  ▼.  Madeod,  July  20,  1843,  5  D. 
1428.) 

Pleadings  ordered  to  be  lodged  by  a  particular  date  can  only  be 
received  after  that  date  upon  payment  of  all  previous  expenses, 
(Bdl  V.  OgUvie,  Feb.  8,  1862,  24  D.  505.) 

Dday  to  appear  as  a  party  to  an  action. — ^When  a  party  appears 
late  in  the  course  of  an  action,  and  craves  to  be  allowed  to  put  in 
defences,  he  can  only  do  so  upon  payment  of  such  expenses  as 
may  have  been  occasioned  by  his  delay  in  entering  appearance. 
{M'Laine  v.  M'Zaine,  June  1, 1844,  6  D.  1102.)  Thus,  in  a  mul- 
tiplepoinding,  when,  after  years  of  litigation,  certain  claimants  who 
had  only  recently  heard  of  the  succession,  craved  to  be  allowed  to 
lodge  claims  as  next  of  kin,  it  was  upon  the  condition  that  they 
should  repa^  half  the  expense  incurred  in  resisting  the  claims  of 
parties,  alleging  propinquity  to  the  deceased  nearer  than  that 
ieJleged  by  the  new  claimants.  (Morgan  v.  Morris,  March  11, 1856, 
18  D.  797.)  If  a  party  appears  and  proposes  to  sist  himself  as 
defender,  but  fails  to  do  so,  he  is  liable  in  any  expense  thereby 
caused  to  the  pursuer.  (Jarvis  v.  Wotherspoon,  Nov.  19,  1844, 
7  D.  128.) 

Abandonment  of  action, — ^Although,  as  already  stated,  a  new 
action,  similar  on  the  merits  to  one  dismissed  with  expenses,  may  be 
brought  before  payment  of  these  expenses,  this  is  not  the  case  where 
the  previous  action  is  abandoned  while  in  the  course  of  being  pro* 
ceeded  with.  The  10th  section  of  the  Judicature  Act,  which  pro- 
vides for  such  a  case,  enacts,  that  on  abandoning  the  cause  the 
pursuer  must  pay  full  expenses  to  the  defender;  and  by  the  Court 
of  Session  Act  of  1868,  sec.  39,  he  must  first  obtain  the  leave  of 
the  Judge  before  he  can  abandon,  who  is  to  specify  within  what 
time  the  expenses  are  to  be  paid. 

The  expression  "  full  expenses"  in  the  section  of  the  Act  has 
been  held  to  mean  only  such  expenses  as  are  proper  charges  be- 
tween party  and  party  in  a  suit,  {Lockhart  v.  Lockhart,  July  15, 
1845, 7  D.  1045.)  "  A  defender  cannot  be  in  a  better  situation,  when 
he  is  merely  to  be  indemnified  by  the  pursuer  against  loss,  and 
when  it  is  not  decided  whether  he  is  in  the  right  or  not  than  he 
would  be  if  he  had  got  ^  decree  of  absolvitor"  (per  Lord  Jeffrey  in 
Lockkarts  case,  vujpni). 

Expenses  in  connection  with  Appeals  to  the  House  of  Lobds. 

Initfrim  exectUion. — ^When  an  appeal  is  taken  to  the  House  of 
Lords,  the  Judges  in  the  Court  below  have  power  **  to  regulate  all 
matters  relative  to  interim  possession  or  execution  and  payment  of 
costs  and  expenses  already  incurred,  according  to  their  sound  dis- 
cretion, having  a  just  regard  to  the  interests  of  parties,  as  they  may 
be  affected  by  the  afiSrmance  or  reversal  of  the  judgment  or  decree 
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appealed  from."  It  is  not  competent  to  stop  by  appeal  the  execu- 
tion of  such  regulations  as  may  have  been  made^  although,  when 
the  appeal  is  heard,  the  Supreme  Court  may  give  judgment  respect- 
ing them,  and  all  that  has  followed  upon  them.  (48  Geo.  III. 
c.  151,  sees.  17  and  18.) 

When  expenses  have  been  found  due,  and  an  appeal  is  entered 
before  they  have  been  taxed,  it  is  competent  to  petition  for  a  remit 
to  the  auditor  to  decern'  for  them  and  for  interim  execution. 
{Medvnpi  v.  Dickson,  July  7, 1829,  7,  837.) 

Interim  execution  is  sometimes  granted  as  to  expenses,  when  it 
is  otherwise  refused.     (Brock  v.  Cabell,  March  11,  1823,  2,  54.) 

Although  caution  for  i;epayment  of  expenses,  in  the  event  of  a 
reversal,  may  be  demanded,  the  Court  will  not  always  insist  upon 
it.  Thus,  in  a  consistorial  case  where  the  successful  party  had 
obtained  decree  for  aliment  and  expenses,  interim  execution  pend- 
ing appeal  was  granted  without  caution,  on  the  ground  that  it 
would  be  unreasonable  to  require  it  from  one  to  whom  aliment  had 
been  awarded.  {Sassen  v.  Campbell,  June  22,  1824,  3  Shaw,  163.) 
When  the  appeal  is  not  against  all  the  interlocutors  of  the  Court 
below,  interim  execution  without  caution  will  be  given  for  such 
expenses  as  relate  to  the  interlocutors  not  appealed  against. 
{Magistrates  of  Campbeltown  v.  Oalbreath,  Jan.  17,  1846,  18  Jurist, 
179.)  It  is  no  objection  to  the  bond  of  caution  to  repay 
that  it  has-been  found  by  the  parties  to  the  action,  and  not  their 
agents  in  whose  name  the  decree  for  expenses  had  gone  out 
iCldand  v.  Clark,  Feb.  15, 1849, 11  D.  601.)  Where  a  party  paid 
expenses  pending  appeal,  to  the  opposite  agents  without  requiring 
a  bond  of  caution,  the  Court,  on  a  reversal,  granted  warrant  for  re- 
petition on  a  summary  application  to  that  effect.  (Moffistrates  of 
Montrose  v.  Crooks,  Nov.  16,  1825,  4  Shaw,  180.)  Interest  upon 
the  expenses  cannot  be  craved  in  the  petition  for  interim  execution, 
and  the  expense  of  extract  has  only  been  given  in  the  event  of 
delay  in  paying  what  has  been  found  due.  {Durdop  v.  Speir,  Nov. 
15, 1825,  4  Shaw,  179.) 

Although  the  object  of  the  Statute  already  quoted  was,  by  giving 
interim  effect  to  the  decisions  of  the  Court  below,  to  deter  parties 
from  appealing  in  order  to  secure  delay,  interim  execution  for  ex- 
penses will  now  be  granted  as  a  matter  of  course,  even  although  the 
appellant  be  in  bona  fide,  and  his  appeal  in  every  respect  reasonable 
"  The  mere  difficulty  and  importance  of  the  question,  or  magnitude 
of  the  stake  at  issue,  cannot  be  looked  at  in  this  matter."  (Per 
Lord  President  Boyle  in  Inglis  v.  BogU,  Dec.  11, 1247, 12  D.  303.) 

Interim  execution  can  only  be  awarded  where  the  decree  of 
Court  is  one  capable  at  the  time  of  execution  ;  thus  where,  in  an 
action  for  payment  or  relief  of  certain  law  expenses,  an  interlocutor 
had  been  pronounced  which  fixed  the  defender's  liability  for  them, 
but  without  going  further,  the  Court  refused  to  grant  interim  exe- 
cution on  this  judgment  pending  appeal    {Struthers  v.  Dykes,  Feb. 
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10,  1848, 10  D.  6*75.)  But  it  is  not  now  considered  a  sufficient 
reason  for  refusing  interim  execution,  that  expenses  have  been 
awarded,  subject  to  modification.     (See  Struthers  case,  supra) 

SejpaymerU  of  expenses  obtained  under  a  petition/or  interim  execw- 
tion, — When  the  appeal  has  been  successful  application  may  be 
made  for  repayment  of  expenses  in  the  petition  to  apply  judgment, 
if  the  House  of  Lords  has  authorized  this.  It  is  no  valid  objection 
to  the  person  making  such  an  application  that  he  is  sisted  in  room 
of  a  deceased  appellant,  and  therefore  was  not  a  party  to  the  former 
proceedings  in  the  Court  of  Session  which  led  to  the  expenses  being 
paid.     {Fenton  petitioner,  Nov.  24, 1859,  22  D.  17.) 

Interest  upon  expenses  repaid. — At  one  time  where  the  judgment 
of  the  House  of  Lords  simply  directed  the  repayment  of  expenses, 
the 'Court  below  allowed  interest  {Cormack  v.  Tod,  June  3,  1745,  7 
D.  812) ;  but  in  late  cases  it  has  been  held  that  interest  cannot  be 
awarded  if  not  expressly  given  by  the  Supreme  Court.  {Ewart  v. 
LaJUa,  July  20,  1865,  3  Macph.  1167;  Fleeming  v.  Hbwden,  Nov.  6, 
1868,  7  llacph-  79).  Effect  will,  however,  always  be  given  to  the 
terms  of  the  bond  of  caution,  which  must  be  complied  with  by  the 
party  granting  it.  (See  L.  J.-C.  IngHs  in  Fleeming's  case,  supra.) 
Nor,  in  the  absence  of  any  direction  from  the  House  of  Lords,  will 
the  expenses  which  were  incurred  in  opposing  the  petition  for  in- 
terim execution  be  awarded  to  the  successful  appellant.  The  judg- 
ment pronounced  in  the  petition  for  interim  execution  is  by  Statute 
not  appealable,  and  remains  a  standing  judgment,  unless  the  House 
of  Lords  see  fit  to  give  special  directions  in  regard  to  these  expenses, 
as  the  Statute  authorizes  them  to  do. — (L  J.-C.  Inglis  in  Fleeming, 
supra.) 

Okdinaby  Action  Appeals  to  the  House  of  Lords. 

Appeal  upon  a  matter  of  expenses. — As  a  general  rule  it  is  not 
competent  to  appeal  upon  a  mere  question  of  expenses  (Macqueens 
Appellate  Jurisdiction,  94 ;  M'Avlay  v.  Adam  and  Brown,  7  May 
1835,  1  S.  and  MacL.,  665).  Nor  will  appeals  apparently  upon 
the  merits  be  entertained  when  it  is  obvious  that  the  real  question 
is  one  of  expenses.  Lord  Cottenham  observes  {Clynes  Trustees  v. 
Dunnet,  Feb.  25,  1839,  MacL  and  Eob.,  48)  :  "  Concurring  entirely 
with  these  opinions  which  have  been  referred  to,  in  which  it 
has  been  stated  that  this  House  will  not  entertain  an  appeal  for 
cost's,  it  is  indispensably  necessary,  in  order  to  maintain  that  prin- 
ciple, that  where  parties  appealing  for  costs  in  substance  mix  up 
their  appeal  with  some  other  matter  of  merit  in  order  to  cover  the 
appeal  for  costs,  they  should  not  be  permitted  to  escape  from  that 
rule  by  attempting  to  mix  the  one  subject-matter  with  the  other.*' 
This  refusal  to  entertain  such  appeals  is  grounded  upon  the  fact  that 
the  matter  of  expenses  is  one  peculiarly  within  the  discretion  of  the 
Court  below.    Where,  however,  this  is  not  the  case — as  when  a 
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Statute  provides  that  the  Court  of  Session  shall  in  every  action 
brought  under  its  authority  award  expenses — an  appeal  against  its 
judgment  failing  to  do  so  might  be  entertained  {Tod  v.  Tod, 
March  26,  1827,  2  W.  and  S.,  549).  The  House  of  Lords 
will,  moreover,  always  take  up  the  subject  of  expenses  if  fairly 
brought  before  it  along  with  the  merits.  (See  rule  laid  down  bj 
Lord  Brougham  in  Inglis  v.  Mansfield,  3  C.  and  F.,  371). 

Expenses  of  the  appeal. — In  considering  this  subject  farther,  the 
distinction  between  the  expenses  of  the  appeal  itself  and  those  in- 
curred in  the  Court  below  must  be  borne  in  mind.  The  former  are 
dealt  with  by  certain  well-known  rules,  but  the  efiTect  of  the  House 
of  Lords'  decisions  upon  the  latter  has  been  much  disputed,  and  only 
finally  determined  after  a  long  series  of  conflicting  decisious. 

As  regards  the  expenses  of  the  appeal  itself,  the  rule  is  to  award 
them  when  the  judgment  in  the  Court  below  is  affirmed,  but  not 
to  do  80  when  it  is  reversed.  There  seem  to  be  hardly  any  cases  in 
which  expenses  have  been  awarded  to  an  appellant  {Macqueen*s 
Appellate  Jurisdiction,  267-9).  On  the  other  hand,  the  House  of 
Lords  have  not  invariably  given  them  to  the  successful  respondent 
(See  .cases  referred  to  in  Macqueen's  AppdkUe  Jurisdiction.)  Thus 
expenses  have  been  refused  when  it  was  held  that  the  Court  below 
ought  not  to  have  granted  leave  to  appeal  (Walker  v.  Wedder- 
spoon,  March  23,  1843,  2  Bell  57),  and  when  an  appeal  was 
against  the  judgment  of  a  majority  of  the  Court  below,  obtained 
by  one  of  the  judges  withdrawing  his  vote,  no  expenses  were 
awarded  upon  its  dismissaL  {Maule  v.  Moncrieffe,  August  14, 
1846,  5  Bell's  Ap.,  333).  In  short,  the  House  of  Lords  seem  still 
to  give  some  effect  to  the  old  principle  by  which  expenses  were 
not  awarded  against  parties  litigating  in  lonafide. 

In  the  ordinaiy  case  the  Court  below  is  not  called  upon  to  deal 
with  the  expenses  of  the  appeal  The  question,  however,  has  been 
raised  whether,  when  the  House  of  Lords  remits  a  case  to  the  Court 
of  Session,  with  an  order  to  reconsider  its  judgment,  it  is  competent 
to  award  the  expenses  which  have  been  incurred  in  the  Supreme 
Court  {Spdr  v.  Dunhp,  May  30, 1827,  5  Shaw,  729).  In  one  case 
there  was  a  remit  to  take  the  opinion  of  the  whole  Court,  and  to 
determine  the  question  of  the  respondent's  costs  relating  to  the  ap- 
peal, and  the  Court  having  interpreted  this  order  as  entitling 
them  to  deal  with  the  expenses  incurred  in  the  House  of  Lords, 
they  were  held  to  have  done  so  rightly. 

The  effect  of  a  judgment  of  the  House  of  Lords  containing  no 
express  direction  as  to  expenses  incurred  prior  to  the  appeal  has 
been  much  disputed  in  the  Court  of  Session  (University  of  GlaS" 
gow  V.  Faculty  of  Physicians,  March  3, 1837, 15  Shaw,  736 ;  affirmed 
6  Bob.  397.  In  that  case  Lord  Brougham  remarked  :  ''The  power 
exercised  by  the  Court  below  of  giving  the  costs  of  the  appeal  may 
be  an  extraordinary  one^  but  my  impression  is  that  it  was  with  the 
view  if  possible  of  preventing  the  coming  here  again  that  that 
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power  was  given."  After  many  conflicting  decisions  the  matter  was 
finally  settled,  and  clear  and  distinct  principles  laid  down  to  govern 
all  cases  in  the  future  in  the  case  of  Stuart  v.  Scott,  decided  by  the 
whole  Court  in  1836  (March  11, 1836, 14  Shaw,  692).  The  diffi- 
culty  lay  in  the  meaning  of  the  usual  remit  to  the  Court  of  Session 
''  to  proceed  further  therein  as  is  consistent  with  this  judgment,  and 
as  is  just."  In  the  judgment  in  Scott's  case  there  was  such  a  remit, 
and  under  it  he  asked  his  expenses  incurred  prior  to  the  appeal 
It  was  not  necessary,  he  maintained,  that  there  should  be  a  sgecial 
remit  as  to  expenses,  but  that  wherever  the  judgment  showed  that 
the  House  of  Lords  contemplated  some  further  judicial  procedure,  the 
claim  for  expenses  remained  open  for  discussion  in  the  Court  be- 
low. It  was  only  the  absence  of  a  remit,  or  the  fact  that  it  limited 
the  subsequent  proceedings  to  such  as  were  merely  instrumental — 
which  would  render  any  such  claim  incompetent.^  On  the  other  hand 
it  was  argued  that  it  was  incompetent  for  the  Court,  without  an  ex- 
press remit,  to  award  the  expenses  of  any  case,  the  merits  of  which 
had  in  point  of  fact  been  exhausted.  By  a  majority  of  one  it  was 
decided  that  when  the  whole  merits  of  a  case  have  been  exhausted 
by  a  judgment  of  the  House  of  Lords — a  mere  general  remit  "  to 
proceed  in  the  cause  as  shall  be  consistent  with  this  judgment" 
does  7U)t  render  it  competent  for  the  Court  below  to  dispose  of  the 
expenses  prior  to  appeal,  but  where,  on  the  other  hand,  the  whole 
merits  are  not  exhausted,  and  the  case  is  returned  to  the  Court  be- 
low for  further  discussion  after  judgment  has  been  applied,  it  is 
competent  without  a  special  remit  to  dispose  of  the  whole  expenses 
whether  before  appeal  or  after. 

This  case  of  Scott  has  been  treated  as  an  authority  in  subsequent 
decisions,  and  the  Court  will  not  now  award  the  expenses  in  any 
case,  the  merits  of  which  have  been  really  exhausted  in  the  House 
of  Lords,  without  an  express  remit  authorizing  them  to  do  so. 
Thus  even  a  direction  "  to  pronounce  decree,  in  terms  of  the  con- 
clusions of  the  summons,"  was  not  interpreted  to  import  a  right 
to  decern  for  expenses  in  the  Court  below  {Western  Bank  v. 
McClelland,  Nov.  28, 1865,  4  Macph.  97).  Lord  Deas  said:  "It  is 
said  that  the  House  of  Lords  has  directed  us  to  decern  in  terms  of 
the  conclusions  of  the  summons,  and  that  one  of  these  conclusions 
is  for  expenses.  I  am  very  clearly  of  opinion  that  that  is  not 
conclusive.  A  decree  in  this  Courts  in  terms  of  the  conclusions 
of  the  summons,  was  never  held  or  understood  to  include  ex- 
penses, if  nothing  was  said  in  the  decree  about  expenses.  A 
direction  to  pronounce  such  a  decree  cannot  be  stronger  than  the 
decree  itself  would  have  been  if  pronounced."    ' 

On  the  other  hand,  it  follows  from  the  case  of  Scott,  that  even 
when  there  is  no  remit  bearing  upon  expenses,  they  may  be  dealt 
with,  if  the  case  comes  back  to  the  Court  below  not  entirely  exhausted. 

^  In  this  ctM  there  were  elabortte  written  minntet  of  debate  In  which  axe  aU 
the  aothoritiee  bearbg  upon  thjs  labject. 
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Petitions  to  apply  jvdgments. — As  a  general  rule,  the  expenses  of 
the  petition  for  applying  the  judgment  of  the  House  of  Lords  is 
not  given  to  the  petitioner.  It  is  necessary  for  him  to  apply,  and 
where  no  opposition  is  offered,  he  must  himself  bear  the  expense 
of  the  step.  {Bunnet,  March  8,  1839,  1  D.  689.)  But  where  a 
petition  had  been  presented  to  apply  a  judgment  of  the  House  of 
Lords  substantially  aflSrming  interlocutors  of  the  Court  of  Session, 
and  answers  had  been  given  in  under  an  interlocutor  applying  the 
judgment,  and  allowing  answers,  on  the  Court  granting  the  prayer 
of  the  petition,  the  petitioner  was  found  entitled  to  expenses  since  the 
date  of  the  order  for  answers.  {Stewart,  May  21, 1836, 14  Shaw,  815.) 

When  petition  is  apposed. — ^When  the  petitioner  asks  more  than 
he  is  entitled  to  get,  and  thus  warrants  opposition  on  the  part  of 
the  respondent,  he  will  not  get  his  expenses.  {Fleeming,  Nov.  6, 
1868,  7  Macph.  79.)  Although  at  one  time  the  mere  fact  that  the 
judgment  to  be  applied  reversed  that  of  the  Court  below  was  held 
sufficient  to  entitle  the  successful  party  to  claim  the  expenses  of 
his  petition,  he  will  not  obtain  them  now  when  unopposed.  (For  the 
reasons  of  this  distinction,  see  Balmanno,  Petitioner,  March  10, 
1826,  4  Shaw,  545.)  An  appellant  was  found  entitled  to  the  ex- 
penses of  a  petition  for  applying  a  judgment  of  reversal  when,  from 
the  shape  of  the  judgment,  the  application  was  rendered  necessary 
in  order  to  enable  the  petitioner  to  obtain  his  expenses.  {Collins 
v.  Young,  May  31,  1853, 15  D.  702.) 
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Memoirs  of  Sir  James  Dalrymple,  First  Viscount  Stair,  President  of 
the  Court  of  Session  in  Scotland,  and  Autlurr  of  the  "  InstUviions 
of  the  Law  of  Scotland ; "  A  Study  of  the  History  of  Scotland  and 
Scotch  Law  during  the  Seventeenth  Century,  By  JE.  J.  G.  Mackay, 
Advocate.    Edinburgh :  Edmonston  &  Douglas,  1873. 

In  a  conversation,  recorded  by  Hazlitt,  about  "  People  whom  we 
would  like  to  have  seen,"  one  of  the  interlocutors  confidently  sug- 
gested to  Charles  Lamb  that  Locke  and  Sir  Isaac  Newton,  the  most 
eminent  names  in  the  history  of  English  philosophy  and  science, 
were  those  whom  if  he  had  the  power  he  would* call  from  the 
shades,  in  order  to  "  interview"  them.  The  company,  it  is  said, 
burst  into  laughter  at  the  comic  expression  of  horror  on  Lamb's  face. 
Lamb  explained,  as'  soon  as  he  could,  that  he  did  not  wish  to  meet 
Locke  and  Newton  in  his  parlour,  because  they  were  not  persons ; 
they  are  the  Principia  and  the  Essay  on  the  Human  Understanding; 
and  we  have  them  on  our  shelves,  and  perhaps  we  know  thein 
as  they  stand  there;  but  we  want  no  more  of  them.  So  it  is  with 
Stair's  Institutions  and  Erskine's  Institutes.   Scotch  lawyers  read  the 
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books  aud  appeal  to  them  for  aid  and  light ;  but  they  know  little  or 
nothing  of  the  personal  character  or  history  of  their  authors,and 
most  of  them  probably  care  less.  To  how  few  has  it  cost  a  thought 
that  they  know  nothing  of  the  life  of  Erskine  at  Cardross,  or  that 
there  is  no  record  of  the  retirement  of  Stair  at  Cascreugh. 

We  cannot  say  that  Mr.  Mackay's  careful  and  earnest  study  has 
thrown  any  new  light  on  the  personality  of  the  Viscount  Stair. 
What  might  be  done  in  this  way  by  one  possessed  of  the  genius  of  a 
Gibbon,  or  of  a  Carlyle,  or  by  the  exhumation  of  new  materials 
from  the  repositories  of  old  families,  we  need  not  conjecture.  We 
only  see  that  Mr.  Mackay  does  not  pretend  to  the  rank  of  an  his- 
torian, nor  has  had  time  or  opportunity  to  search  very  deeply  for 
fresh  stores  of  facts.  His  book  is,  as  he  modestly  and  truly  calls  it, 
a"  Study,"  and  as  such  will  be  of  the  highest  utility  to  the  future 
students  of  Scotch  law  and  legal  history.  The  work  shows  much 
varied  reading,  patient  research,  and  a  hearty  appreciation  of  the 
subject  It  is  to  be  wished  that  the  author  had  left  out  what  the 
illustrious  man,  whose  career  he  delineates,  called  the  "  nauseating 
burden  of  citations."  The  text  is  so  hedged  in  with  notes,  bristling 
with  authorities,  that  the  reader's  attention  is  disturbed  and  drawn 
off  from  the  main  purpose  of  the  story.  We  are  constantly  irritated 
by  a  totally  superfluous  extract  from  an  encyclopaedia  or  a  dictionary 
of  dates.  At  the  same  time  these  notes  contain  so  much  varied 
illustration  and  information,  that  we  cannot  ask  the  author  to  omit 
them  altogether  from  his  next  edition.  Careful  pruning,  however, 
is  necessary;  and  no  author  needs  to  hesitate  less  than  Mr.  Mackay 
in  deleting  them,  because  none  can  read  this  memoir  without  dis- 
covering that  it  is  the  work  of  an  able  man  and  accomplished 
lawyer. 

If  no  new  facts  are  added  to  our  previous  knowledge  of  the  Vis- 
count Stair's  life,  it  is  probably  because  none  can  be  found.  Some 
will  think  that  it  may  be  as  well  for  his  fame  that  they  cannot. 
The  times  in  which  he  lived  were  rough  and  barbarous,  and  it 
needed  a  strong  swimmer  to  breast  the  waves.  This  Stair  managed 
to  do  through  the  changes  of  four  successive  reigns ;  partly  by  '*  the 
great  spirit"  and  the  "  quiet  temper"  which  Forbes  ascribes  to  him, 
partly  (as  some  maintain)  by  the  help  of  his  imperious,  devoted 
wife,  who,  being  an  artful  manager  of  men,  resolved,  that  come 
what  might,  her  husband  should  live  and  die  President  of  the  Court 
of  Session.  While  others  of  his  contemporaries  lost  their  lives  and 
possessions,  he  was  ever  Vicar  of  Bray,  except  during  a  brief  inter- 
val of  exile  in  Holland ;  from  which  he  came  back  to  Scotland,  in 
the  van  of  William  of  Orange,  with  additional  honours  and  a  new 
lease  of  power.  Although  we  cannot  now  discuss  as  fully  as  the 
subject  deserves  Lord  Stair's  character  either  as  a  lawyer  or  a  states- 
man ;  yet,  being  bound  to  give  a  specimen  of  Mr.  Mackay's  work- 
manship, we  quote  his  estimate  of  Stair's  chai-acter  in  his  con- 
cluding chapter. 
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"  The  character  of  Stair  was  differently  judged  by  bis  eontempozaries ;  and 
althongh  even  amongst  them  opinions  varied,  the  more  lEtYourable  verdict  was 
pronounced  by  those  who  most  caiefnll^r  observed  his  whole  conduct.  Mac- 
lenzie's  panegvric  of  Ids  excellent  parts,  his  universal  understanding,  his  freedom 
from  passioD,  has  been  already  quoted,  and  while  he  adds,  '  Most  men  thought 
this  equality  of  spirit  a  mere  hypocrisy  in  him,'  he  does  not  himoftlf  indorse  uiis 
view.  Burnet,  indeed,  describes  him '  as  a  man  of  great  temper,  and  of  very  mild 
deportment,  but  a  cunning  man.'  But  this  char^,  which  Stair's  Presbyterian 
pnuciples'  probably  led  the  bishop  (generally  mclined  to  censoriousneas  in 
drawins  the  character  of  his  contemporaries)  to  adopt,  does  not  appear  well 
foundeo.  His  public  life,  exposed  as  it  was  to  the  keen  eye  of  jealousy,  does 
not  show  any  sign  of  cunning,  though  the  policy  which  guided  it  was  such  aa 
might  be  so  construed  by  an  unfavourable  ludge.  He  was  constant  and  open 
in  his  attachment  to  moderate  Constitutional  Monarchy,  and  while  not  indifferent 
to  place,  resigned  it  when  he  could  not  hold  it  consistently  with  his  principles. 
It  would  be  more  true  to  accuse  him  of  ambition,  but  his  ambition  was 
honourable,  and  justified  by  his  talents  and  his  public  services.  Yet  his 
intimacy  with  Monk  and  Lauderdale  shows  how  difficult  it  is  to  walk  with 
firm  step  and  erect  bearing  along  that  narrow  and  slippery  path. 

"  His  adherence  to  the  Protestant  religion  and  Presoytenan  form  of  Church 

fovemment  was  equally  steadfast  For  this  he  braved  the  resentment  of  the 
)uke  of  York  and  suffered  exile.  His  piety,  so  far  as  it  is  possible  to  judge  in 
such  a  matter,  was  unaffected  and  sincere.  '  He  daily,'  says  Forbes,  '  prayed 
always,  and  read  a  chapter  of  the  Bible  to  his  family  before  they  sat  down  to 
dinner,  and  performed  the  like  divine  service  after  supper ; '  nor  is  the  least 
remarkable  characteristic,  both  of  his  legal  and  philosophicsd  treatise,  the 
frequent  reference  to  and  intimate  knowledge  of  the  Sacred  Book.  In  this, 
judged  by  a  modem  and  critical  standard,  he  sometimes  intrudes  into  the 
province  of  theology,  and  borrows  from  it  irrelevant  arguments;  but  there 
seems  no  reason  to  question  his  good  faith.  '  He  had  a  great  spirit,'  Forbes 
adds,  '  and  equal  temper  in  the  harshest  passages  of  his  life.  By  the  constant 
bent  of  his  thoughts  to  what  was  serious  and  profitable,  he  knew  how  to  divert 
them  from  anj  uneasy  impression  of  sorrow.  He  was  apt  to  forget,  at  least 
not  to  resent,  mjuries  done  to  him,  when  it  was  in  his  power  to  requite  them.' 
By  Presbyterian  and  Nonconformist  divines,  who  notwithstanding  their 
democratic  Church  polity  have  sometimes  a  liking  for  pious  rank,  he  was 
naturally  highly  rated.  *  He  was  well  known  to  the  world,'  says  Watow,  *  by 
his  learned  works  and  shining  piety.'  '  The  clearness  and  vigour  of  his  spirit,' 
remark  the  editors  of  his  MStxiaiionSj  '  are  illustriously  visible  in  managmg  a 
subject  so  deep  and  difficult,'  and  they  praise  '  the  disposition  which  led  mm  to 
look  with  a  very  inquisitive  eye  into  the  deep  things  of  God.'  Dr.  Pitcaim 
celebrates  him,  if  with  the  somewhat  high-flown  and  commonplace  compliments 
usual  in  modem  Latin  verse,  yet  even  in.  that  not  ordinarily  appbed  to  a 
political  opponent" 

Mr.  Mackay  then  enters  into  a  comparison  between  Bacon  and 
Stair  not  favourable  to  the  latter,  and  then  proceeds : 

"  In  one  respect  he  (Stair)  was  more  fortunate.  Bacon  left  behind  him  no 
one  to  transmit  his  name,  and  was  a  conspicuous  example  of  his  own  saying, 
that  '  the  noblest  works  and  foundations  have  proceeded  from  childless  men.' 
Stair  is  a  proof  that  this  apophthegm  does  not  always  hold  true.  He  was  the 
ancestor  of  a  long  and  memorable  line.  '  The  family  of  Dalr^mple,'  writes  Sir 
Walter  Scott,  a  good  witness  on  such  a  point,  '  produced  within  the  space  of 
two  centuries  as  many  men  of  talent,  civil  and  military,  of  literary,  political, 
and  professional  eminence,  as  any  house  in  Scotland.'  Three  at  least  of  his  sons 
Stair  lived  to  see  in  honourable  positions,  but  not  above  their  merit    Kotwith- 

^  Does  Mr.  Mackay  forget  that  Stair's  Presbyterian  principles  could  not  have  been 
distasteful  to  the  Presbyterian  Bishop  I 
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•tanding  his  political  QHSCTapiiloTisnesB  and  the  black  deed  of  Qlencoe,  his 
opponents  admitted  the  Master  of  Stair  to  haye  been  one  of  the  ablest  lawyers 
and  first  statesmen  of  his  age.  His  second  son,  Sir  James  Dalrymple  of  Borth- 
wick,  followed  his  father^s  profession,  became  one  of  the  principal  clerks  of  the 
Cqort  of  Session,  and,  in  a  country  which  has  been  fruitful  in  antiquaries,  was 
one  of  the  most  accurate  and  thoroiu;h.  His  third  son,  Sir  Hew  Dalrymple  of 
North  Berwick,  who  succeeded  his  tather  as  President  of  .the  Court  of  Session, 
was  '  reckoned  one  of  the  best  lawyers  in  Scotland,  with  a  clear  understanding 
and  great  gravity  of  nuinner,  an  eloquent  speaker,  smooth  and  slow  in  his 
expression.'  Thomas  Dalrymple,  his  fourth  son,  was  eminent  in  his  profession 
and  became  Court  Physician  to  Queen  Anne.  His  youngest  son.  Sir  David 
Dalrymple  of  Hailee,  followed  the  hereditary  calline  oi  the  Taw  with  distinction 
and  success,  holding  the  office  of  Lord  Advocate  unaer  Queen  Anne  and  Oeorge 
I.  More  eminent  perhaps  than  any  of  his  sons  were  his  grandson,  the  Field- 
Marshal  Stair,  and  his  great-grandson.  Sir  David  Dalrymple,  Lord  Hailes. 
The  former  was  equally  distinguished  in  two  opposite  departments,  war  and 
diplomacy ;  the  latter  was  not  only  a  good  judge,  but  also  a  critical  historian 
of  the  first  order,  ^t  a  time  when  historical  criticism  was  scarcely  known. 

**  It  would  be  easy  to  extend  the  list  of  the  descendants  of  Stair,  who  have 
shown  marked  ability  of  different  degrees.  Even  at  the  present  day  there  are 
those  in  whose  veins  some  of  his  blood  flows,  who  have  shown  that  they  are 
aware  their  country  may  require  service  from  the  inheritors  of  a  name  it  has 
ennobled.  The  believer  in  the  hereditary  transmission  of  talent  will  find  in 
the  Dalrymple  famUy  an  illustration  of  his  favourite  theory.  Nor  is  it  disput- 
able that  in  several  of  its  members  there  is  observable  a  striking  reflection  of 
the  intellect  and  character  of  Stair.  His  industry  and  acumen,  ms  skill  in  the 
management  of  business  and  of  men,  his  turn  for  politics,  theology,  and  science, 
which  prevented  his  mind  from  being  limited  by  his  profession,  are  visible  in 
varied  proportions  in  the  Master  of  Stair,  the  Field-Marshal,  Sir  James 
Dalrymple  of  Borthwick,  Sir  John  Dalrymple  of  Cranston,  .the  historian  Lord 
Hailes,  and  his  brother  Alexander  Dalrymple  the  hydrographer.  This  family, 
like  a  nation,  has  preserved  a  marked  character  of  its  own,  which  makes  it  an 
interesting  subject  of  study.  Yet  it  is  proper  to  remember  that  these  are  only 
a  few  of  his  descendants,  and  that  others  might  be  pointed  out  who  owed  their 
success  (which  must  have  meant  the  failure  of  others  less  favoured  by  fortune) 
to  no  desert  oi  their  own,  but  to  the  accident  of  birth.  Even  amongst  those 
who  were  distinguished  this  cause  powerfully  contributed  to  their  advancement. 
Nor  did  any  of  them  rise  so  high  as  their  progenitor,  whose  life  has  been  here  I 
hope  truly  related.  For  he  may  be  justly  called  the  founder^  not  only  of  the 
house  of  Stair,  but  also  of  the  law  of  Scotumd.'' 

Scotch  lawyers  are  apt  to  exaggerate  the  benefit  which  Scotch  law 
received  from  Stair's  great  work,  the  Institute  of  the  Law  of  Scotlarvd. 
It  would  be  an  interesting  subject  to  inquire,  whether  Scotch  law 
and  Scotland  has  not  suffered  rather  than  gained  by  the  publication 
of  this  work;  for  it  so  consolidated  and  built  up  the  scattered 
repugnant  principles  of  feudalism  into  such  a  consistent  code-like 
system,  that  it  made  them  take  a  deeper  root  in  the  country  than 
they  otherwise  would  have  done.  During  the  Conmionwealth,  the 
English  lawyers  who  sat  as  judges  in  the  Court  of  Session  intro- 
duced many  reforms  to  soften  the  rigour  of  the  feudal  law,  and  had 
their  efforts  been  aided  by  the  Scotch  lawyers,  of  whom  Stair  was 
one,  the  laws  of  the  two  kingdoms  might  have  been  then  assimilated 
'  and  made  one.  But  the  Sestoration  came  and  brought  back  the 
old  principles  and  old  ideas,  and  the  publication  of  Stair's  "  Insti- 
tutions'' effectually  embodied  these  into  a  system,  which  was  spread 
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like  an  iron  net-work  over  the  country,  and  held  it  in  snbjection 
and  vassalage  for  the  next  two  hundred  years,  and  even  now  we 
are  only  beginning  to  get  rid  of  it.  Within  the  limits  of  this  article 
it  is  impossible  to  describe  the  evil  effects  of  feudalism,  which  was 
not  then,  as  now,  an  artificial  puzzle  of  parchment  titles  for  courts 
and  lawyers  to  play  with,  but  a  living,  active  principle,  that  perme- 
ated all  our  social  and  political  institutions.  Any  one  who  reads 
Stair's  chapter  on  "  Superiority  and  its  Casualties,"  especially  the 
avail  of  marriage,  will  cease  to  wonder  at  the  slow  progress  of  civil- 
ization in  Scotland. 

But  of  all  the  evils  which  Stair  brought  upon  his  country,  pro- 
bably the  worst  was  the  introduction  of  the  law  of  entail.  The  Act 
of  1685  was  framed  by  him  for  no  other  purpose,  as  far  as  one  can 
conceive,  than  to  continue  the  feudal  system,  and  to  maintain  an 
oligarchical  government  in  Scotland.  It  had  the  effect  its  author 
desired,  but  if  he  had  been  able  to  foresee  its  evil  consequences  (to 
say  nothing  of  the  endless  litigation  and  legislation  to  annul  its 
operation),  one  is  inclined  to  think  that  he  would  have  paused  be- 
fore passing  it  into  law.  Mr.  Mackay  is  almost  pathetic  on  the 
fact  that  Stair's  body  lies  in  St.  Giles'  Cathedral  without  a  stone  to 
mark  the  spot.  Such  a  man  needs  no  monument ;  but  if  enthusiastic 
admirers  should  be  so  foolish  as  to  erect  one,  they  will  perhaps 
inscribe  upon  it,  among  his  other  merits,  that  he  gave  Scotland  the 
law  of  entail. 

The  Ohligations  of  Neutrals,  By  James  Lorimer,  Esq.,  Advocate 
Regius  Professor  of  Public  Law  and  of  the  Law  of  Nature  and 
Nations  in  the  University  of  Edinburgh.  A  Lecture  delivered 
to  the  Leith  Chamber  of  Commerce,  January  16, 1873.  Edin- 
burgh :  Printed  by  Thomas  and  Archibald  Constable.  (Presented 
to  the  Members  of  the  Leith  Chamber  of  Commerce  by  the 
Chairman,  at  whose  request  it  was  delivered.) 

We  regret  that  this  able  discourse  has  met  in  our  hands  the  com- 
mon fate  of  pamphlet  literature — neglect.  It  is  worthy  of  the 
attention  of  jdl  who  care  for  the  subject  of  which  it  treats,  and  we 
hope  that  that  number  is  increasing.  It  is  a  hopeful  sign  that  the 
members  of  the  Leith  Chamber  of  Commerce  has  asked  a  scientific 
lawyer  to  lecture  to  them  on  a  subject  which  touches  their  interests 
so  closely.  Professor  Lorimer,  we  may  say,  while  repudiating  the 
claims  so  absurdly  ui^ed  in  favour  of  the  immunity  from  seizure 
of  all  private  property  at  sea,  maintains  energetically  the  cause  of 
neutrals,  and  urges  the  abolition  of  all  restrictions  on  neutrals  in 
favour  of  belligerents,  except  the  right  of  search  to  ascertain  nation- 
ality. Many  probably  will  be  of  opinion  that  his  sense  of  the  folly 
of  much  of  our  recent  political  conduct,  has  led  him  to  take  an  ' 
extreme  view,  but  we  can  recommend  his  able  and  well  aigued 
treatise  to  the  attention  of  both  lawyers  and  politicians. 
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2%s  Causes  de  la  lUddive  et  des  Moyens  d^en  restreindre  les  Effets^  par 

K,  dJOlivecrona,    Paris :  1873. 

This  is  a  French  trauslation  of  the  Swedish  work  which  we  noticed 
last  month  on  the  causes  of  relapse  into  crime.  As  the  number  of 
relapses  is  the  test  of  the  efiBciency  of  a  penal  system,  in  so  far  as 
regards  the  reforming  of  criminals,  the  investigation  of  their  causes 
is  of  the  utmost  coiisequence.  In  particular,  the  question  of  whether  . 
under  their  influence  the  proportion  of  relapses  is  increasing  or 
diminishing,  is  of  great  interest.  We  are  glad  to  see  that  the  re- 
sults of  Dr.  d'Olivecrona's  exhaustive  examination  of  the  subject 
have  been  made  generally  accessible. 
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Set  off  in  Life  Assurance  Liquidation, — One  of  the  last  judgments 
pronounced  by  Lord  Westbury  in  the  European  arbitration,  con- 
firmed the  decision  of  Lord  Cairns  upon  this  subject,  which  we 
noticed  in  our  January  number.  The  judgment  was  pronounced  in 
the  case  o{Gloag,who  had  borrowed  £140  from  the  European  Society, 
and  in  security  thereof  had  indorsed  a  memorandum  upon  five  of 
the  seven  policies  which  were  formerly  granted  to  him  by  the 
Society.  Gloag  claimed  to  be  entitled  to  set  off  the  value  of  his 
policies  against  the  debt  he  owed  to  the  Society  under  this  loan 
transaction.  It  was  strongly  contended  before  the  arbitrator  that 
Lord  Cairns'  decision  in  Paninfs  case  was  erroneous ;  and  that  all 
the  daJta  for  valuing  the  claim  on  the  policies  being  given  by  statute 
and  rules  of  Court,  the  case  was  one  of  an  ascertained  debt,  in 
which  set  oflF  obtains  at  common  law.  Id  certum  est  qtwd  cerium 
reddi  potest.  To  the  observation  that  the  statutory  transfer  of  the 
assets  to  the  Liquidator  must  include  the  debts  due  to  the  Society, 
it  was  answered  that  the  debt  was  an  asset,  only  as  regards  the 
balance  after  the  obligation  of  the  Company  of  paying  the  dividend 
had  been  proved.  Lord  Westbury  said :  "  There  would  be  some- 
thing to  warrant  that,  if  you  could  hold  that,  immediately  upon 
the  Company  becoming  insolvent,  the  debtor  of  the  Company  on 
the  promissory  note  would  have  a  right  to  restrain  the  official 
Liquidator  from  receiving  a  payment  of  that  note,  until  the  amount 
payable  to  tliat  same  debtor  out  of  the  assets  of  the  Company  should 
be  ascertained.  But  that  would  at  once  strike  at  the  very  root  of 
the  whole  enactment :  because  in  all  these  enactments  touching 
the  application  of  the  money  of  a  bankrupt  or  the  money  of  an 
insolvent  company,  all  the  directions  are  founded  wholly  upon  this 
— that  the  property  of  the  company  shall  be  distvihuted  pari  passu, 
and,  therefore,  if  the  property  consisting  of  the  money  due  on  this 
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promissory  note,  were  diminished  by  the  money  ultimately  to  be 
received  by  the  debtor  on  those  notes  &om  the  assets  of  the  Com- 
pany, it  would  have  the  effect  pro  tanto  of  subtracting  from  the 
creditors'  fund  under  the  insolvency  that  portion  of  the  fund  which 
is  represented  by  the  money  due  on  the  promissory  notes,  and  to 
that  extent  it  would  have  the  effect  of  giving  priority  and  prefer- 
ence to  the  debtor  on  those  notes."  As  we  have  said  before,  it 
seems  to  us  that  the  force  of  these  observations  applies. to  every 
case  where  a  contingent  debt  is  admitted  to  compensation  in  bank- 
ruptcy or  liquidation. 

Women  Jurors  in  Wyoming,  17.8. — ^For  three  years  women  have 
had  the  suffrage  and  right  to  hold  offices  in  tius  territory  in  all 
respects  as  other  electors.  Mr.  Kingman,  the  Associate  Justice 
of  the  U.S.  Supreme  Court  of  Wyoming  Territory,  has  written  a 
letter  stating  his  opinion  in  regard  to  the  working  of  this  law,  in 
which  we  find  the  following  passages,  which  need  no  comment 
After  pointing  out  that  the  presence  of  women  on  juries  has  made 
it  much  easier  to  obtain  convictions  for  murder  inrixa,  a  very  com- 
mon crime,  and  for  offences  against  the  laws  relating  to  drunkenness, 
gambling,  &c.,  he  says ;  "  Not  a  single  verdict,  civil  or  criming,  has 
been  set  aside  where  wom^n  have  composed  a  part  of  the  jury.  This 
has  not  been  the  case,  by  any  means,  when  they  have  not  been 
present.  They  have  given  better  attention  than  the  men  have  to 
the  progress  of  the  trials;  have  remembered  the  evidence  better; 
have  paid  more  heed  to  the  charges  of  the  Court ;  have  been  less 
influenced  by  business  relations  and  outside  considerations,  and 
have  exhibited  a  keener  conscientiousness  in  the  honest  discharge 
of  responsibility.  And  I  have  heard  of  no  instance  where  they 
have  incurred  any  odium  or  ill-will,  or  want  of  respect,  from  having 
served  as  jurors.  On  the  contrary,  I  am  quite  sure  that  in  every 
instance  they  have  been  more  highly  respected  and  more  generally 
appreciated  in  consequence  of  it. 

"  There  is  one  other  influence  that  has  grown  out  of  the  presence 
of  women  in  the  court  room,  both  as  jurors  and  as  bailiffs,  that  has 
been  most  apparent  and  welcome ;  it  is  the  quiet  order  and  decorum, 
^  the  decent  and  respectful  behaviour,  the  gentlemanly  bearing  that 
^  has  always  been  observed  in  their  presence.  The  spectators  come 
there  better  dressed,  chew  less  tobacco  and  spit  less,  sit  more 
quietly  in  their  seats,  walk  more  carefully  on  the  floor,  talk  and 
whisper  less ;  and  in  all  respects  the  court  room  assumes  a  more 
dignified  and  business-like  air;  and  better  progress  is  made  in 
disposing  of  the  matter  in  hand." 

The  Transfer  of  Shares.  — Sev&rel  of  Lord  Westbury's  recent 
decisions  in  the  European  arbitration  are  calculated  to  raise  the 
hopes  of  the  creditors  of  joint  stock  companies,  and  create  alarm 
among  the  shareholders  of  such  companies  as  are  known  to  be 
approaching  insolvency.     In  several  cases  he  has,  in  fact,  decided 
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tliat  shareholders  in  such  companies  cannot  transfer  their  shares  so 
as  to  relieve  themselves  from  liability,  if  they  make  the  transfer  to 
parties  whom  they  know  to  be  insolvent,  and  unfit  to  perform  the 
obligations  they  are  themselves  anxious  to  escape.  His  lordship 
said  in  one  of  the  cases : — "Originally,  in  common-law  partnerships, 
the  shares  of  the  partners  did  not  admit  of  being  transferred  to  an 
individual  not  being  a  member  of  the  partnership.  The  Legislature 
thought  it  right  to  alter  the  law  in  that  respect,  and  accordingly  it 
made  a  general  enactment  giving  liberty  to  persons  who  had  shares 
in  a  partnership  to  transfer  those  shares ;  but  it  qualified  that  power 
by  very  stringent  provisions,  which  were  intended  to  protect  the 
other  partners  from  being  imposed  upon  by  the  introduction  of 
paupers  and  unqualified  and  improper  persons,  and  also  intended 
to  protect  the  public  from  having  the  name  of  a  solvent  and 
qualified  person  withdrawn  and  another  person  substituted  for  that 
name  who  had  none  of  those  qualifications.  What  it  required  was 
this — ^that  the  partner  who  was  desirous  of  transferring  his  shares, 
should  make  a  representation  to  the  directors  of  the  company,  and 
that  this  representation  should  involve  a  statement  of  the  position 
of  the  individual  transferee  whom  he  desired  shoidd  be  substituted 
in  lieu  of  himself  as  the  owner  of  his  shares."  And  his  lordship 
afterwards  went  on  to  explain  that  the  transferring  shareholder  was 
not  to  be  relieved  by  the  ignorance  or  carelessness  of  the  directors. 
They  might  accept  a  man  as  transferee  whom  they  ought  not  to 
accept, "  but  if  he  found  the  man  who  desired  to  dispose  of  his 
shares  in  favour  of  A  B  knew  very  well  in  his  mind  at  that  time 
that  A  B  was  an  insolvent  man,  or  a  dishonest  man,  or  a  most 
improper  man,  for  some  reason  or  other,  to  be  introduced  into  these 
partnerships,  he  should  hold  that  that  personal  knowledge  on  the 
part  of  the  individual  disposing  of  his  shares  forbade  him  to  do 
what  he  desired  to  do,  and  that  his  persisting  in  doing  it,  relying 
upon  the  ignorance  of  the  directors  and  concealing  what  he  knew, 
was  a  fraud  upon  the  directors."  The  result  of  such  decisions, 
which  will  no  doubt  be  possessed  of  authority  in  a  legal  view, 
although  Lord  Westbury  is,  strictly  speaking,  only  "  arbitrator," 
cannot  but  be  to  induce  increased  caution  among  investors  in  deal- 
ing with  shares  on  which  there  is  a  contingent  liability.  The  effect 
is  to  prevent  all  transfers  as  soon  as  a  company  is  known  to  be 
discredited,  for  of  course  very  few  people,  except  those  who  have 
nothing  to  lose,  would  care  to  accept  the  shares  of  such  a  company 
at  such  a  time.  But  does  a  transfer  such  as  that  described  by  Lord 
Westbury  continue  voidable  to  the  last,  say  after  every  debt  is 
extinguished  which  was  in  existence  when  the  partner  sold  out  ? 
So  far  as  we  can  see.  Lord  Westbur/s  decision  is  to  this  effect,  the 
shareholders  in  question  being  put  upon  the  A,  and  not  the  B,  list 
of  contributories.  If  so,  the  care  of  shareholders  in  transferring 
should  be  very  great  indeed. — Economist 
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The  Etiglish  Bankruptcy  Ad,  1869. — ^The  report  just  issued  hf 
the  Controller  in  bankruptcy  as  to  the  working  of  the  Bankruptcy 
Act  of  1869  is  perhaps  even  more  unsatisfactory  than  its  prede- 
cessors. The  proceedings  in  bankruptcy  are  being  more  and  more 
avoided,  and  the  less  stringent  processes  of  "liquidation  by  arrange- 
ment "  and  "  compositions,"  under  which  the  results  resemble  those 
of  the  former  acts,  are  being  adopted  instead.  Thus  the  number  of 
bankruptcies  which  was  1,351  in  1870,  and  1,238  in  1871,  had 
fallen  in  1872  to  933,  but  the  number  of  "  liquidations  by  arrange- 
ment" had  increased  from  2,035  to  3,694,  and  "compositions"  from 
1,616  to  2,208.  The  amount  of  debts  and  assets  dealt  with  farther 
shows  how  unimportant  the  Bankruptcy  proceedings  are  becoming. 
In  1872  the  debts  under  bankruptcies  amounted  to  £2,649,000,  and 
the  assets  to  £622,000 ;  but  the  debts  under  liquidations  amounted 
to  £8,428,000,  and  the  assets  to  £2,656,000,  and  the  .debts  under 
compositions  amounted  to  £3,209,000,  and  assets  £1,036,000.  The 
bankruptcies  are  thus  barely  a  seventh  part  of  the  whole  proceedings 
under  the  Act.  The  results  under  bankruptcy  are  also  exceedingly 
meagre.  On  377  estates  closed  in  1872,  the  gross  receipts  were 
£135,000;  amount  realised  for  unsecured  creditors  after  paying 
preferences,  £107,000 ;  cost  of  realisation,  &c.,  £33,000,  or  36|  per 
cent,  of  the  assets;  and  dividends  declared  £73,000,  Dividends 
were  paid  on  192  estates,  but  of  the  whole  192  there  were  only  10 
dividends  exceeding  10s.;  56  between  5s.  and  10s.;  and  the 
remainder  under  5s.,  including  34  of  less  than  Is.  The  Act  would 
thus  appear  to  be  quite  ineffectual  in  securing  good  dividends,  and 
similar  facts  appear  as  regards  the  dividends  under  "  compositions" 
with  creditors,  the  facts  on  this  last  head  proving  very  clearly  that 
matters  are  getting  worse  from  year  to  year.  In  1872  there  were 
2,208  dividends,  of  which  no  less  than  829  were  under  2s.  6d., 
while  there  were  970  between  2s.  6d.  and  7s.  6d.,  and  409  exceeded 
7s.  6d.  In  1871,  however,  out  of  nearly  the  same  number  of  com- 
positions (2,170  exactly),  the  dividends  exceeding  7s.  6d.  were  495; 
those  between  2s.  6d.  and  7s.  6d.  were  1,025 ;  and  those  not  exceed- 
ing 2s.  6d.  were  only  650.  In  1870,  there  were  only  1,616  com- 
positions, but  of  these  565,  a  larger  number  than  in  either  of  the 
succeeding  years,  exceeded  7s.  6d.  The  Controller  reports  unsatis- 
factorily as  to  the  working  of  the  Act  on  minor  points,  but  these 
general  results  are  enough  to  show  that  bad  insolvencies  are  as 
abundant  as  ever,  and  that  creditors  have  practically  no  redress. — 
Ec(momist 

Stamp  Duty  on  Deed  of  Assumption  and  Conveyance  to  New 
Tnistees. — A  question  of  stamp  duty,  which  is  of  importance  from 
its  frequent  recurrence,  has  recently  been  the  subject  of  discussion 
among  some  of  our  correspondents.  What  is  the  proper  stamp  duty 
to  be  impressed  on  a  deed  appointing  new  trustees  which  also  con- 
tains a  transfer  of  the  trust  property  from  the  old  to  the  neW. 
trustees  ?    On  the  one  side  it  is  contended  that  the  duty  pay&ble 
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is  20s. — viz,,  a  duty  of  10s.  on  the  appointment,  and  a  further  duty 
of  10s.  on  the  conveyance.  It  is  said  in  support  of  this  view — 
which  we  understand  is  put  forward  by  the  Commissioners  of 
Inland  Eevenue — that  in  the  schedule  to  the  33  &  34  Vict.  c.  97, 
an  appointment  of  new  trustees,  and  a  conveyance  or  transfer 
"not  hereinbefore  described,"  which  it  will  be  seen  includes  an« 
ordinary  conveyance  to  new  trustees,  are  "  several  and  distinct 
matters;"  and  therefore  that  the  instrument  containing  or  relating 
to  such  matters  is,  under  the  8th  section,  "  to  be  separately  and 
distinctly  charged,  as  if  it  were  a  separate  instrument,  with  duty  in 
respect  of  each  of  such  matters."  This  view  seems  also  to  be  taken 
by  Mr.  Davidson  {Conveyancing,  voL  iii  p.  755,  in  note,  3d  edition). 
On  the  other  side  it  is  contended  that  a  single  10s.  stamp  is 
sufficient.  The  question  turns  on  the  meaning  and  effect  of  the 
proviso  in  the  78th  section  of  the  Act  (to  which  especial  reference 
is  made  in  the  schedule,  both  under  the  heading  Appointment  of  a 
New  Trustee,  etc.,  and  the  heading  Conveyance  "  not  hereinbefore 
described,"  etc.),  as  controlling  the  general  provisions  of  the  8th 
section,  and  bringing  the  case,  in  fact,  within  the  exception  by 
which  the  8th  section  is  prefaced  and  governed,  as  one  where 
"  express  provision  to  the  contrary"  is  made  by  the  Act  itself.  The 
proviso  of  the  78th  section  runs  thus :  "  Provided  that  a  convey- 
ance or  transfer  made  for  eflTectuating  the  appointment  of  a  new 
trustee  is  not  to  be  charged  with  any  higher  duty  than  ten  shillings." 
It  must  be  obsei*ved  that  except  in  the  cases  specially  provided  for, 
of  conveyance  or  transfer,  whether  on  sale  or  otherwise ;  first,  of 
stock  of  the  Bank  of  England ;  secondly,  of  any  stock  of  the  East 
India  Company;  and,  thirdly,  of  any  debenture  stock  or  funded 
debt  of  any  company  or  corporation,  there  is  nothing  in  any  part  of 
the  Act  which  would  render  a  conveyance  by  old  to  new  trustees 
liable  to  a  higher  duty  than  10s.  It  may  be  argued,  therefore,  that 
the  proviso  and  the  reference  to  sec.  78,  under  the  heading, 
"  Conveyance  or  transfer  of  any  kind  not  hereinbefore  described  " 
(which  definition  embraces  every  conveyance  by  old  to  new 
trustees  not  falling  within  the  special,  exceptions  just  noticed), 
would  be  wholly  unnecessary  and  unmeaning  as  applied  to  such 
conveyance  or  transfer  unless  the  proviso  could  be  construed  as 
treating  the  conveyance  or  transfer  as  being  for-  the  purposes  of 
stamp  duty  an  integral  part  of,  or  at  least  incidental  to,  an 
appointment,  and  requiring  together  only  a  stamp  duty  of  10s. 
We  doubt  whether  the  Legislature  ever  intended  to  impose  double 
duties  on  these  instruments,  which,  under  the  old  law,  would  have 
been  covered  by  a  single  deed  stamp.  On  the  whole,  however,  we 
think  that  the  inference  which  might,  as  we  have  seen,  not  unfairly 
be  drawn  from  the  language  of  the  proviso  in  the  78th  section  is 
inference  only,  and  does  not  amount  to  the  "express  provision" 
requisite  to  control  the  meaning  of  the  8th  section.  At  all  events, 
it  would  be  extremely  dangerous  to  assume  that  it  had  that  effect — , 
Law  Times. 
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Innkeeperi^  Lien, — An  impoitant  decision  on  the  subject  was  lately  given  by 
the  Court  of  Queen's  Bench.  The  case  of  ThrdfaU  ▼.  Barwiek,  41  L.  J.,Q.  R 
266,  decides  that  the  right  of  lien  is  not  confined  to  such  goods  as  travellers  or- 
dinarily carry  with  them  in  trayelling,  but  extends  even  to  goods  brought  to  the 
inn  by  a  guest  and  received  by  the  innkeeper  as  his,  although  they  are  the  pro- 
perty  of  a  third  person,  provided  the  innkeeper  does  not  know  uiey  are  such. 
Where  a  person  staving  at  a  hotel  for  several  weeks  hired  a  pianoforte,  and  put 
it  in  a  room  in  the  hotel  for  which  he  paid  a  weekly  sum,  the  hotelkeeper,  not 
knowing  that  the  pianoforte  was  not  the  property  of  the  guest,  was  held  to  have 
a  lien  on  it  for  an  unpaid  bill  of  the  guest.  The  reason  for  the  rule  is  briefly 
stated  by  Mellor,  J.,  to  be  this :  "  In  such  a  case  the  goods  brought  by  the  guest 
are  to  be  treated  for  all  purposes  as  if  they  were  his;  and,  if  they  turn  out 
ultimately  not  to  be  his,  tne  innkeeper  would  still  be  liable  for  their  safe  keep- 
ing, and  he  should  have  the  corresponding  privilege  of  a  lien  upon  them." 
The  cases  supporting  this  doctrine  are  Turrell  v.  Trawly,  13  Q.  B.  197  ;  Rob- 
inson V.  Walter,  3  Buls.  269,  and  Caly^s  Case,  8  Coke,  32.  The  case  is  to  be 
distinguished  from  that  of  Broadwood  v.  Granara,  10  Ex.  417 ;  24  L.  J.,  Ex.  1, 
where  the  innkeeper  knew  that  the  pianoforte  did  not  belong  to  his  guest,  and 
did  not  receive  it  as  his  goods.    See  Quthrie's  BeWs  Principles,  §  142S,  7. 

Marine  Insurance  Slips. — The  Court  of  Queen's  Bench  has  just  decided  in 
Fisher  v.  Liverpool  Marine  Insurance  Co,,  July  4,  1873,  that  where  no  policy 
has  been  executed  in  fnlfihnent  of  the  agreement  made  in  the  usual  marine 
insurance  "  slip,"  an  action  does  not  lie,  on  the  ground  that  no  sea  insurance  is 
valid  imless  expressed  in  a  stamped  policy  in  accordance  with  30  &  31  Vict,  ^c 
23.  Mr.  Justice  Blackburn  dissentea,  holding  that  a  private  broker  neglecting 
to  get  an  underwriter  to  execute  a  policy  in  terms  of  the  slip  is  liable  to  his 
principal  in  damages  for  the  delay,  and  that  a  company  is  in  the  same  relation 
to  the  assured  as  a  broker  to  his  principal  The  other  judges  thought  there 
was  no  le^al  obligation  on  a  company  to  execute  a  policy  in  pursuance  of  a  slip, 
although  it  was  bound  in  honour  to  do  so.  See  lonides  v.  Pacific  F,  <t  M,  Ins. 
Co.  L.  R.  7,  Q.  B.  517  ;  Cory  v.  PatUm,  L.  B.,  7  Q.  B.  304 ;  Lishmany. Northern 
Maritime  Ins,  Co,,  L.  R.^8  C.  P.  216. 

Scotch  Appeals  Session  1873. — The  following  is  a  list  of  the  appeal 
business  in  the  House  of  Lords  during  the  session  just  ended : — 


Qowans  v.  Christie     . 

M' Murray  i;.  Union  Bank  of  Scotland 

Henderson  i;.  Andrew 

Qlendonyn  v.  Cordon 

Mackintosh  v.  Mackintosh 

Grant  v,  Myers 

Callander  v,  Callander 

Watson  V,  Shankland 

Bamet  v.  Bamet 

Forbes  v,  Trefuses     .        » 

Paterson  v.  M'Leod    . 

Edinburgh  Tramways  Co.  v.  Black 

"  Tfu  Slaughter  House  Cases." — ^We  find  in  the  Albany  Law  Journal 
the  following  account  of  these  cases,  in  the  Supreme  Court  of  the 
United  States,  as  to  which  Mr.  Justice  Miller  in  his  opinion  said ; — 
**  No  questions  so  far-reaching  and  pervading  in  their  consequences^ 
80  profoundly  interesting  to  the  people  of  this  country,  and  so  im- 
portant in  their  bearing  upon  the  relations  of  the  United  States  and 
of  the  several  States  to  each  other,  and  to  the  citizens  of  the  States 
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and  of  the  United  States,  have  been  liefore  this  Court  during  the 
official  life  of  any  of  its  present  members." 

''These  cases  grew  out  of  an  act  of  the  legislature  of  Louisiana,  entitled 
'An  act  to  protect  the  health  of  the  city  of  New  Orleans,  to  locate  the 
stock  landings  and  slaughter-houses,  and  to  incorporate  ''The  Crescent  City 
live  Stock  Landing  and  Slaughter-house  Company,"'  passed  in  1869.  The^ 
act  created  the  corporation  named  in  its  title,  which  was  composed  of  seven-  * 
teen  persons,  and  conferred  upon  it  the  sole  and  exclusive  privilege  of  conduct- 
ing and  carrying  on  the  live-stock  landing  and  slaughter-house  business  in  the 
city  of  New  Orleans  and  the  adjoining  parishes,  embracing  a  country  of  over 
one  thoxisand  square  miles ;  it  also  required  all  live  stock  to  be  landed  at  the 
stock  landings  and  slaughtered  at  the  slaughter-houses  of  the  company  and  no- 
where else.  The  company  was  required  to  erect  and  maintain  landing  and 
slaughter-houses  at  designated  places,  and  to  permit  any  persor  to  land  live- 
stock thereat,  or  to  slaughter  animals  therein,  on  receipt  of  a  stipulated  fee. 

"  The  butchers  of  New  Orleans  organized  themselves  into  an  association  for 
the  purpose  of  contesting  the  validity  of  the  act,  and,  after  being  beaten  in  the 
State  courts,  brought  the  case  to  the  Supreme  Court  of  the  United  States,  where 
it  has  deen  three  times  argued.  It  was  contended,  in  the  first  place,  that  the 
act  was  invalid,  because  it  created  a  monopoly,  and  conferred  odious  and  exclu- 
sive privileges  upon  a  small  number  of  persons  at  the  expense  of  the  community^ 
and  depriv^  a  large  class  of  citizens  of  the  right  to  exercise  their  trade.  The 
majority  of  the  Supreme  Court  held,  on  this  point,  that  the  act  was  within  the 
police  pt)wer  of  the  legislature — a  power  which  the  court  admits  is  '  incapable 
of  any  very  exact  definition  or  limitation.  The  dissentients — Chief  Justice 
Chase,  and  Justices  Field,  Bradley  and  Swayne — ^were,  however,  of  the  opinion 
that  there  were  only  two  provisions  of  the  act  which  could  properly  be  called 
police  regulations,  or  whicn  came  within  the  police  powers  of  legislature,  viz. : 
the  one  which  required  the  landing  and  slaughtering  of  animals  below  the  city 
of  New  Orleans,  and  the  one  which  rec^uired  the  inspection  of  the  animals  be- 
fore they  were  slaughtered.  Mr.  Justice  Field  insisted,  that,  if  the  exclusive 
privilegen  conferred  upon  this  corporation  were  sustained,  there  would  be  no 
reason  why  '  exclusive  privileges  for  the  construction  and  keeping  of  ovens, 
machines,  grind-stones,  wine  presses,  and  for  all  the  numerous  trades  and  pur- 
suits, for  the  prosecution  of  which  buildings  are  required,  may  not  be  equally 
bestowed  upon  other  corporations  or  private  individuals,  and  for  periods  of 
indefinite  duration.' 

"  But  the  most  important  objection  ui^ed  by  the  Butchers'  Association  was, 
that  the  act  was  in  violation  of  the  constitution  of  the  United  States  in  these 
several,  particulars  :  that  it  created  an  involuntary  servitude  forbidden  by  the 
thirteenth  amendment ;  that  it  abridged  the  privileges  and  immunities  of  citizens 
of  the  United  States  ;  that  it  denied  to  the  plaintiffs  the  equal  protection  of  the 
laws  ;  and  that  it  deprives  them  of  their  property  without  due  process  of  law, 
contrary  to  the  provisions  of  the  first  section  of  the  fourteenth  amendment. 
The  court  was  therefore  called  upon  to  give  construction  to  these  amendments 
to  the  Corifetitution.*  Mr.  Justice  Miller,  who  delivered  the  opinion  of  the  Court, 
after  a  succinct  history  of  the  events  which  led  to  the  adoption  of  the  thirteenth 
and  fourteenth  amendments,  and  an  exhaustive  examination  of  the  principles 
involved,  reached  conclusions  which  may  be  summarized  as  follows  :  that  the 
term '  servitude,'  in  the  thirteenth  amendment,  means  a  personal  servitude.  On 
this  point  Judge  Miller  says  :  '  The  word  "  servitude  "  is  of  larger  meaning  than 
slavery,  as  the  latter  is  popularly  understood  in  this  country,  and  the  obvious 
purpose  was  to  forbid  M  shades  and  conditions  of  African  slavery.  It  was 
very  well  understood  that  in  the  form  of  apprenticeship  for  long  terms,  as  it 
had  been  practised  in  the  West  India  Islands  on  the  abolition  of  slavery  by  the 
English  Government,  or  by  reducing  the  slaves  to  the  condition  of  serfs  attached 
to  the  plantation,  the  purpose  of  the  article  might  have  been  evaded  if  only  the 
word  "  slavery  "  had  been  used.    The  case  of  the  apprentice  slave,  held  under 
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a  law  of  Maiyland,  liberated  by  Chief  Justice  Chase  on  a  writ  of  Habeas  corpva 
tinder  this  article,  iUustrates  this  course  of  observation.  MaUer  of  Turner j 
1  Abb.  ^U.  S.)  84.  And  it  is  aU  that  we  deem  necessary  to  say  on  the  applica- 
tion of  tnat  article  to  the  statute  of  Louisiana  now  under  consideration.' 

"  As  to  the  fourteenth  amendment,  the  Court  held  that  it  clearly  recognised 
and  established  a  distinction  between  a  citizen  of  the  United  States  and  a  citizen 
of  a  State  ;  that  not  only  may  a  man  be  a  citizen  of  the  United  States  without 
being  a  citizen  of  a  State,  but  that  to  convert  the  former  into  the  latter  the 
important  element  of  residence  within  the  State  is  essential,  or,  in  other  words, 
'  that  there  is  a  citizenship  of  the  United  States  and  a  citizenship  of  a  State, 
which  are  distinct  from  each  other,  and  which  depend  upon  different  character- 
istics or  circumstances  in  the  individual,'  It  follows  logically  that  the  provision 
of  the  fourteenth  amendment,  that  '  no  State  shall  make  or  enforce  any  law 
which  shall  abridge  the  privileges  or  immunities  of  citizens  of  the  United 
States,'  only  places  the  privileges  and  immunities  of  citizens  of  the  United 
States  under  tne  protection  of  the  federal  constitution,  while  the  citizens  of  the 
State  have  no  additional  protection  by  this  paragraph  of  the  amendment. 

'*  Having  reached  this  conclusion,  the  Court  proceeded  to  define  the  privileges 
and  immunities  of  citizens  of  a  State,  which  may  be  briefly  summed  up  as 
follows :  '  Protection  by  the  government,  with  the  right  to  acquire  and  possess 
property  and  to  pursue  and  obtain  happiness  and  safetv,  subject  to  such  restraints 
as  the  government  may  prescribe  for  tne  general  good  of  the  whole.'  As  to  the 
privileges  and  immunities  of  the  citizens  of  the  United  States,  Mr.  Justice 
Miller  says  :  *  Having  shown  that  the  privileges  and  immunities  relied  on  in 
the  argument  are  those  which  belong  to  citizens  of  the  States  as  such,  and  that 
they  are  left  to  the  State  governments,  for  security  and  protection,  and  not  by 
this  article  placed  under  the  special  care  of  the  federal  government,  we  may 
hold  ourselves  excused  from  dehning  the  privileges  and  immunities  of  citizens 
of  the  United  States  which  no  State  can  abridge,  until  some  case  involving 
those  privileges  may  make  it  necessary  to  do  so.  But  lest  it  should  be  said 
that  no  such  privileges  and  immunities  are  to  be  found,  if  those  we  have  been 
considering  are  excluded,  we  venture  to  suggest  some  which  owe  their  existence 
to  the  federal  government,  its  national  character,  its  constitution,  or  its  laws. 
One  of  these  is  well  described  in  the  case  of  Crandall  v.  Nevada;  6  WalL  36. 
It  is  said  to  be  the  right  of  the  citizen  of  this  great  country,  protected  by  implied 
guarantees  of  its  coijstitution,  *'  to  come  to  the  seat  of  government  to  assert  any 
claim  he  may  have  upon  that  government,  to  transact  any  business  he  may  have 
with  it,  to  seek  its  protection,  to  share  its  offices,  to  engage  in  administering  its 
functions.  He  has  the  right  of  free  access  to  its  seaports,  through  which  all 
operations  of  foreign  commerce  are  conducted,  to  the  sub-treasuries,  land  offices 
and  courts  of  justice  in  the  several  States."  And  quoting  from  the  language 
of  Chief  Justice  Taney,  in  another  case,  it  is  said  *  that  for  all  the  great  purposes 
for  which  the  federal  government  was  established,  we  are  one  people,  with  one 
common  country,  we  are  all  citizens  of  (he  United  States;'  and  it  is  as  such 
citizens  that  their  rights  are  supported  in  this  Court  in  Crandall  v.  Nevada, 

"  Another  privilege  of  a  citizen  of  the  United  States  is  to  demand  the  care 
and  protection  of  tne  federal  government  over  his  life,  liberty  and  property 
when  on  the  high  seas,  or  within  the  jurisdiction  of  a  foreign  government.  Of 
this  there  can  l^  no  doubt,  nor  that  the  right  depends  upon  his  character  as  a 
citizen  of  the  United  States.  The  right  to  peaceably  assemble  and  petition  for 
redress  of  grievances,  the  privilege  of  the  wnt  of  Habeas  corptis,  are  rights  of  the 
citizen  guaranteed  by  the  federal  constitution.  The  right  to  use  the  navigable 
waters  of  the  United  States,  however  they  mav  penetrate  the  tenitory  of  the 
fleverd^  States,  all  rights  secured  to  our  citizens  by  treaties  with  foreign  nations, 
are  dependent  upon  citizenship  of  the  United  States  and  not  citizenship  of  a 
State.  One  of  these  privileges  is  conferred  by  the  very  article  under  considera- 
tion. It  is,  that  a  citizen  of  the  United  States  can,  of  his  own  volition,  become 
a  citizen  of  any  State  of  the  Union  by  a  bona  fide  residence  therein,  with  the 
same  rights  as  other  citizens  of  that  State.    To  these  may  be  added  the  rights 
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secured  by  the  thirteenth  and  fifiieenth  articles  of  amendment,  and  by  the  other 
clause  of  the  fourteenth,  next  to  be  considered. 

"  The  '  other  clause '  reads  :  *  Nor  shall  any  State  deprive  any  person  of  life, 
liberty  or  property  without  due  process  of  law ;  nor  deny  to  any  person  within 
its  jurisdiction  the  equal  protection  of  its  laws.'  Without  any  elaborate  dis- 
cussion, the  Court  held  that  the  act  of  the  Louisiana  legislature  in  question  was 
not  a  deprivation  of  property,  nor  a  denial  of  the  equal  protection  of  the  laws, 
within  tne  meaning  of  the  language  of  the  amendment. 
•    "  As  to  the  general  scope  and  purpose  of  these  amendments,  the  court  said  : 

*' '  On  the  most  casual  examination  of  the  language  of  these  amendments,  no 
one  can  fail  to  be  impressed  with  the  one  pervadins  purpose  found  in  them  all, 
lying  at  the  foundation  of  each,  and  without  whicn  none  of  them  would  have 
been  even  suggested  ;  we  mean  the  freedom  of  the  slave  race,  the  security  and 
firm  establishment  of  that  freedom,  and  the  protection  of  the  newly-made  free- 
man and  citizen  from  the  oppressions  of  those  who  had  formerly  exercised 
unlimited  dominion  over  him.  It  is  true  that  only  the  fifteenth  amendment, 
in  terms,  mentions  the  negro  by  speaking  of  his  colour  and  hisslavery.  But  it 
is  just  as  true  that  each  of  the  other  articles  was  addressed  to  the  grievances  of 
that  race,  and  designed  to  remedy  them  as  the  fifteenth.  We  do  not  say  that 
no  one  el^  but  the  negro  can  share  in  this  protection.  Both  the  language  and 
spirit  of  these  aiticles  are  to  have  their  fair  and  just  weight  in  any  question  of 
construction.  Undoubtedly,  while  negro  slavery  alone  was  in  the  mmd  of  the 
Congress  which  proposed  the  thirteenth  article,  it  forbids  any  other  kind  of 
slavery,  now  or  hereafter.  If  Mexican  peonage,  or  the  Chinese  coolie  labour 
system,  shall  develop  slavery  of  the  Mexican  or  Chinese  race  within  our  terri- 
toiT,  this  amendment  may  safely  be  trusted  to  make  it  void.  And  so  if  other 
rignts  are  assailed  by  the  States,  which  properly  and  necessarily  fall  within  the 
protection  of  these  articles,  that  protection  will  apply  though  the  party  interested 
inav  not  be  of  African  descent.  But  what  we  do  say  and  what  we  wish  to  be 
understood  is,  that  in  any  fair  and  just  construction  of  any  section  or  phrase  of 
these  amendments,  it  is  necessary  to  look  to  the  purpose  which  we  nave  said 
was  the  pervading  spirit  of  them  all,  the  evil  wnicn  they  were  designed  fo 
remedy,  and  the  process  of  continued  addition  to  the  constitution,  until  that 
purpose  was  supposed  to  be  accomplished  as  far  as  constitutional  law  can 
accomplish  it' 

"  The  minority  of  the  Court  took  the  ground  that  this  act  was,  of  itself,  beyond 
the  police  powers  of  the  legislature,  and  therefore  void,  and  also  that  it  was 
void  under  the  fourteenth  amendment  This  amendment,  they  said,  makes  it 
essential  to  the  validity  of  the  legislation  of  every  State  that  the  equality  of 
right  among  citizens  in  the  pursuit  of  ordinary  vocations  of  life  should  be 
respected,  and  that  all  grants  of  exclusive  privileges  like  the  one  in  question, 
in  contravention  of  this  equality,  are  against  common  right  and  void." 


•  _  _  ^       

THE  PRIVILEGE  OF  COUNSEL 

It  is  well  known  law  that  a  witness  is  privileged  in  his  answers  to 
questions,  which  may  involve  him  or  her  in  penal  consequences. 
A  witness  must  answer  questions  whereby  his  commercial  credit  is 
impugned,  or  questions  which  infer  a  ground  of  damages  in  the  civil 
Courts,  The  right  of  declinature  extends  to  facts  which  linked 
together  infer  gmlt,  or  which  may  add  to,  or  form,  the  chain  of 
circumstantial  evidence  against  the  witness.     It  of  course  extends 
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to  the  open  question,  whether  he  was  the  perpetrator  of  a  certain 
criminal  act.  But  it  is  left  to  the  Court  to  determine  whether  the 
question  as  put  by  counsel  comes  within  this  circle.  The  Court  is 
generally  satisfied  with  the  statement  of  the  witness,  that  the 
question  will  criminate  him  without  forcing  him  to  state  how  it 
would  bear  upon  the  charge,  inasmuch  as  that  open  statement  would 
often  virtually  deprive  him  or  her  of  this  privilege. 

It  is  clear  that  little  or  no  advantage  can  be  gained  from  pressing 
a  witness  to  answer  a  question  which  he  thinks,  though  erroneously, 
might  support  a  criminal  charge  or  a  civil  suit ;  because  the  de- 
clinature of  the  witness  serves  the  purpose  as  well  as  an  admission. 
The  manner  of  the  witness,  the  tone  of  his  reply  on  such  an  oc- 
casion, are  circumstances  which  the  judge  and  jury  are  fairly 
entitled  to  keep  in  view  in  balancing  his  evidence.  It  is  pretty 
clear  that  an  innocent  witness  is  far  more  likely  to  answer  the 
question  at  once  with  an  indignant  denial,  than  to  seek  shelter  from 
such  an  uncalled  for  attack  under  the  plea  of  privilege.  Indeed, 
the  innocent  witness  may  be  ignorant  of  the  law  of  privilege,  while 
the  other  kind  of  witness  is  generally  beforehand  well  posted  up  in 
the  minutisB  of  court  procedure.  Should  the  witness  seek  shelter 
under  the  plea  of  privilege,  it  will  be  quite  obvious  to  the  jury 
and  Court  from  his  demeanour  whether  he  takes  the  cause  from 
indignation,  or  from  sulkiness  at  the  insinuation,  or  &om  the  desire 
to  conceal  his  guilt. 

The  privilege  of  counsel  to  ask  such  questions  is  a  salutary  point 
in  law.  It  puts  a  power  in  the  hands  of  counsel  of  exposing  the 
false  nature  of  the  witness,  and  of  testing  his  testimony.  Justice 
demands  that  a  case  should  be  borne  out  by  witnesses  whose 
evidence  can  be  relied  on,  but  before  their  evidence  can  be  credited 
to  its  full  extent,  we  naturally  first  look  to  the  witnesses'  moral 
worth.  It  seems  right  to  show  that  a  witness  has  been  guilty 
of  theft  or  of  forgery,  or  of  any  such  like  crimes,  especially  where 
a  witness  has  been  called  to  prove  honesty  of  character ;  or  to  show 
that  the  witness  has  been  guilty  of  repeated  acts  of  assaidt  and 
breach  of  the  peace  where  he  gives  evidence  as  to  the  inoffensive 
habits  of  a  litigant ;  or  to  show  that  a  witness  has  been  often  in  the 
Bankruptcy  Courts  who  is  called  to  speak  to  the  solvency  of  a 
friend.  It  requires  no  argiunent  to  demonstrate  that  honesty, 
peacefulness  and  solvency  are  in  the  eyes  of  such  witnesses  very 
flexible  terms,  and  that  their  meanings  of  these  words  may  not  be 
that  which  a  judge  or  jury  would  consider  legitimate.  It  seems 
quite  proper  and  pertinent  in  cross-examination  to  bring  out  these 
points  in  their  lives,  without  which  no  correct  estimate  of  their 
evidence  can  be  arrived  at.  In  such  cases  no  injustice  or  malice 
is  done  in  exposing  these  old  sores. 

To  this  however  there  ought  to  be  a  limit — a  limit  which  is  at 
present  ill  defined,  and  which  we  hope  will  be  settled  by  legislation. 
It  is  thought  that  there  should  be  a  p^'escriptive  period,  beyond 
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which  no  reference  in  a  civil  court  can  be  made  to  a  crime  of  a 
witness.  Nothing  can  be  more  painful  or  prejudicial  to  a  witness, 
to  have  the  dishonest  act  or  acts  of  which  he  was  at  one  early  time 
guilty,  laid  open  to  the  public  many  years  after  their  committal, 
while  during  the  interval  he  has  conducted  himself  honestly  and 
has  acquired  a  large  business.  Such  an  admission  wrung  from  a 
witness*  who  has  settled  down  in  a  foreign  place,  has  often  had  the 
eflTect  of  blasting  his  business  and  consequently  driving  him  to  ruin. 
The  proof  that  a  man  committed  an  act  of  thefb  ten,  twelve  or 
fifteen  years  ago  proves  what  his  character  was  then,  but  it  has  no 
bearing  upon  his  character  now.  It  proves  if  anything  that  the 
man  is  altered. 

A  witness  should,  we  think,  be  protected  by  the  Court  from  any 
attacks  of  counsel  impertinent  to  the  cause,  or  questions  calculated 
to  degrade  him,  or  from  any  oblique  degrading  hints.  We  under- 
stand the  law  in  England  to  be  that  a  witness  is  privileged  from 
answering  questions  put  for  the  mere  purpose  of  degrading  him. 
But  should  the  question  hepertineTU  to  the  case  they  are  allowed, 
however  degrading  they  may  be.  In  this  respect,  the  law  of  Scot- 
land should  be  assimilated  with  that  of  England.  At  all  events 
our  law  should,  we  think,  be  entirely  recast  so  as  to  protect 
witnesses,  especially  women,  from  the  innuendoes  and  degrading 
assaults  of  counsel.  Any  one  who  has  the  slightest  acquaintance 
with  the  Parliament  House  will  hardly  deny  that  questions  are 
there  too  often  asked  for  the  mere  purpose  of  degrading  witnesses, 
especially  in  the  eyes  of  juries,  and  questions  which  are  not 
pertinent  to  the  issue  at  all  These  questions  are  generally  asked 
by  counsel  who  prefer  the  subtlety  to  the  sense  of  the  law.  Some 
may  urge  in  defence — and  this  is  a  question  we  would  rather  leave 
alon^ — that  such  questions  are  put  by  the  advice  of  the  client  against 
the  advice  of  counsel  and  agent.  They  forget  however  that  it  is 
the  imperative  duty  of  the  counsel  not  to  lend  himself  to  such  a 
malicious  or  degrading  desire.  It  is  now  not  uncommon  in  cross- 
examination  to  impugn  the  virtue  of  a  female  witness.  We  think 
it  is  the  imperative  duty  of  counsel,  who  has  any  respect  for  the 
profession  or  for  a  woman,  to  tell  his  instructor  that  he  cannot 
ask  such  degrading  questions,  which  throw  a  slur  on  the  woman's 
character,  which  he  cannot  there  remove,  and  which  may  cleave  to 
her  all  the  days  of  her  life ;  and  moreover,  that  the  questions  are 
in.no  ways  pertinent  to  the  case,  nor  affect  the  truthfulness  of  the 
witness's  evidence.  We  think  nothing  can  be  so  unbecoming  a 
lawyer  as  to  attempt  to  degrade  a  woman's  character.  It  would 
appear  that  some  counsel  forget  that  a  woman's  future  life  and 
happiness  depend  on  her  ch'^racter.  Kor  can  it  be  denied  that 
there  are  coimsel  and  agents  in  the  provincial  bar  in  this  "  drossy 
age,"  who  too  are  guilty  of  this  style  of  cross-examining,  and  to 
whom  Shakspere's  words  may  be  applied — "  a  kind  of  yearly  collec- 
tion which  carries  them  through  and  through  the  most  fond  and 
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winnowed  opinions,"  and  whom  to  divide  **  inventorially  would 
dizzy  the  arithmetic  of  memory."  No  counsel  or  agent  of  any 
standing  would  ask  them;  it  is.  the  "privil^e"  of  others  of  less 
repute. 

But  they  have  also  resort  to  the  innuendo;  which  does  not 
"  draw  blood/'  but  staggers  and  weakens  for  aye.  Under  its  scath- 
ing influence 

"  Yiitoe  itself  escapes  not  calnmnioos  strokes ;" 

and  is  of  such  force 

"  That  blurs  the  grace  and  blush  of  modesty ; 
Calls  yirtue,  hypocrite." 

It  is  couched  in  such  language  that  the  answer  given  may  be 
twisted  and  misconstrued  by  the  glance  of  counsel  at  the  jury. 
The  answer  to  such  vague  queries  must  of  necessity  be  also  vague, 
which  is  all  that  counsel  or  agent  desires. 

The  judges  are  powerless  in  the  matter;  their  hands  are  tied, 
however  desirous  they  may  be  to  get  things  rectified.  The  time 
has  come  when  those  who  wish  to  maintain  the  purity  and  dignity 
of  the  profession  should  arise  and  put  a  stop  to  this  nefarious  system 
of  "  vitriol-throwing."  We  ask  in  the  name  of  justice,  is  there  no 
way  whereby  this  can  be  put  a  stop  to  ?  We  hope  that  the  Lord 
Advocate  will  take  up  the  subject  and  devise  a  measure  whereby 
the  feelings  of  a  witness  will  be  protected  from  being  outraged  by 
an  J  impertinent  or  offensive  queries  imconnected.with  the  case. 

J.  P. 


©bituarij. 


LOED  WESTBUET. 

A  Westbury  is  not  lost  to  the  world  and  to  the  law  in  every 
generation :  such  eminence  and  distinction  as  he  obtaitied  it  falls 
to  the  lot  of  few  men  to  be  able  to  secure.  Not  only  by  comparison 
with  his  cont'Cmporaries,  but  when  placed  side  by  side  with  the 
great  judges  of  the  past,  as  we  know  them  in  history,  he  stands  out 
consummately  powerful  and  accomplished,  and  he  certainly  requires, 
at  the  hands  of  a  legal  journal  as  prominent  a  record  as  it  can  offer 
of  his  life  and  labours. 

His  origin  was  that  from  which  many  eminent  lawyers  have 
sprung,  namely,  the  family  of  a  professional  man.  He  was  the  son 
of  a  physician  at  Bristol,  of  ancient  Welsh  extraction,  whose  family 
name  was  identified  with  that  of  "Ap-Ithel."  Bichard  BetheU 
was  born  on  the  30th  June  1800.  He  recfeived  his  early  education 
at  the  Grammar  School  at  Bristol,  and  when  little  more  than  four- 
teen years  of  age  he  matriculated  at  Wadham  College,  Oxford,  where, 
when  just  fifteen,  he  gained  a  scholarship  in  his  College — an  instance 
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of  precocity  paralleled  at  Oxford  in  modern  times,  it  is  believed, 
only  by  the  late  Dr.  Phillpotts,  Bishop  of  Exeter. 

In  the  ordinary  course  he  obtained  a  first  class  in  classics  and  a 
second  class  in  mathematics,  being  then  in  his  eighteenth  year.  He 
became  a  Fellow  of  his  College,  and  entering  at  the  Middle  Temple 
he  was  called  to  the  Bar  in  1828,  and  practised  in  the  Equity  Courts. 
Two  years  afterwards  he  married  Elinor  Mary,  daughter  of  the  late 
Mr.  Eobert  Abraham. 

Mr.  Bethell's  first  important  cause  was  one,  it  is  said,  which  was 
placed  in  his  hands  by  the  president  of  his  college,  who  had  been 
struck  with  his  ability  when  going  through  his  examination.  Having 
advised  his  college  to  defend  a  proceeding  which  it  was  suggested 
•should  be  compromised,  his  advice  was  followed,  and  the  college 
was  successful  From  this  period  he  was  constantly  occupied  and 
gradually  stepped  into  a  large  practice.  In  1840,  during  the 
Chancellorship  of  Lord  Cotteiidham,  Mr.  BetheU  obtained  a  silk  gown, 
and  his  remarkable  career  as  a  leader  began.  It  is  said,  and  we 
believe  with  some  truth,  that  his  opinion  exercised  very  great  in- 
fluence upon  the  decisions  of  Sir  Launcelot  Shadwell,  and,  if  so, 
the  influence  was  not  an  evil  one,  for  the  decisions  of  that  learned 
judge  are  now  regarded  with  universal  respect.  Seven  years  after 
obtaining  silk,  and  when  therefore  he  had  been  at  the  Bar  nearly 
a  quarter  of  a  century,, he  entered  Parliament.  Ill  1852  he  became 
the  Solicitor-General  under  the  coalition  Government  of  Lord 
Aberdeen,  and  in  the  Session  of  1856-7  he  was  made  Attorney- 
General,  Sir  Alexander  Cockbum,  who  preceded  him  as  Attorney- 
General,  having  been  raised  to  the  chief  justiceship  of  the  Common 
Pleas.  The  enactments  which  the  future  Lord  Chancellor  assisted 
in  included  the  Succession  Duty  Bill  of  Mr.  Gladstone  (when 
Chancellor  of  the  Exchequer),  the  measures  for  the  reform  of  the 
LFniversity  of  Oxford,  and  the  abolition  of  the  Ecclesiastical  Courts, 
the  Probate  and  Administratiou  Act,  and  the  Divorce  Act,  and  the 
Fraudulent  Trustees  Act.  In  1861  Sir  Kichard  Bethell  became 
Lord  Chancellor  as  Baron  Westbury. 

There  are  few,  probably,  who  would  have  imdertaken  to  write 
this  notice  of  Lord  Westbury  who  could  claim  the  knowledge  of 
him  as  he  was  in  his  early  years,  and  it  is  to  be  supposed  that  pos- 
sessing solid  acquirements  he  used  them  with  that  becoming 
modesty  which  always  adorns  ability.  But  in  the  absence  of  the 
assistance  which  might  be  derived  from  those  who  were  his  com- 
peers through  his  life,  we  may  quote  the  testimony  of  Sir  Lawrence 
Peel,  who  describes  him  dA  faher  fortuTUB  svxe,  "  He  once  told  me," 
writes  Sir  Lawrence,  "  and  with  a  just  pride,  that  from  the  age  of 
seventeen  he  had  been  solely  the  supporter  of  himself.  He  was  a 
man  of  wit,  and  a  witty  tongue  often  wags  and  offends  when  there 
is  no  malice  at  the  heart.  It  was  so  with  him.  His  nature  was 
the  reverse  of  malignant.  He  treasured  up  no  enmities,  and  soon 
forgave.    His  knowledge  was  ample  and  varied,  rather  than  exact 
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or  profoimcL  His  intellect  was  of  the  highest  I  have  listened 
often  with  admiration  to  his  marvellous  displays  of  judicial 
eloquence,  akin,  and  in  no  way  inferior,  to  those  for  which  Lord 
Lyndhurst  was  renowned,  wherein  everything  was  in  its  due  place, 
every  fact  narrated  in  its  due  order  of  time,  and  with  its  due  degree 
of  importance  assigned  to  it ;  no  words  wasted ;  every  word  the 
proper  word,  and  none  too  fine  for  the  occasion ;  every  real  differ- 
ence in  things  expressed  by  a  due  distinction  of  language,  no  aigu- 
ment  unnoticed,  and  no  difficulty  evaded.  Such  was  he  at  the 
council  table,  where  my  knowledge  of  him  was  formed-" 

That  pithy  sketch  indicates  probably  the  true  nature  of  Lord 
Westbury ;  and  his  marvellous  power  of  going  straight  to  the  point 
through  all  the  subtleties  which  are  apt  to  be  woven  round  points 
of  law  enabled  him  to  get  through  rapidly  the  amount  of  work  he 
disposed  of  when  sitting  as  head  of  the  Courts  of  Chancery  and  the 
huge  labours  of  the  European  Arbitration.  We  are  inclined  to  agree 
with  Mr.  Cookson  that  the  last  judicial  labour  of  his  life  tested  him 
more  thoroughly  than  any  other,  and  this  is  what  the  barrister  who 
practised  constantly  before  him  says :  "  No  one  who  habitually 
practised  before  him  while  he  presided  over  the  late  sittings  in 
Victoria  Street  is  likely  to  forget  how  that  masterly  intellect  pene- 
trated, as  by  instinct,  into  the  marrow  of  the  difficult  questions 
presented  to  it,  and  extricated  principles  from  a  labyrinth  of  facts 
that  might  well  have  confused  a  less  vigorous  brain.  Although,  as 
between  the  creditors  and  the  shareholders  the  victory  was  more 
often  with  the  former,  both  classes  alike,  with  rare  exceptions,  felt 
that  their  cases  had  been  thoroughly  sifted,  and  that  the  decision 
had  proceeded  on  long-established  rules,  which  were  only  the  em- 
bodiment of  common  sense.  If,  as  often  happened,  the  tediousness 
of  the  argument  was  relieved  by  a  flash  of  satire  or  a  touch  of  the 
dramatic  art,  the  interposition  was  never  rude,  nor  the  irony  offen- 
sive. His  patience  as  a  listener  was  remarkable,  even  when  suffer- 
ing, as  he  evidently  was  at  times,  from  considerable  physical  pain, 
and  by  this  simple  expedient  he  was  frequently  able  to  get  through 
the  work  of  the  day  long  before  the  day  was  finished.  But,  although 
patient,  he  was  not  at  all  disposed  to  let  those  who  pleaded  before 
him  have  it  all  their  own  way,  and  he  more  than  once  deprecated 
in  his  usual  pungent  language  the  habit  practised  by  some  fudges 
of  concealing  what  is  passing  in  their  minds  imtil  they  are  called 
upon  to  deliver  judgment." 

In  the  course  of  the  business  which  came  before  him  in  that 
arbitration,  he  lost  no  opportunity  of  condemning  the  dishonesty  of 
those  who  attempted  by  various  means  to  escape  their  responsibihties 
voluntarily  undertaken,  and  in  our  reports  will  be  found  many  a 
vigorous  condemnation  of  the  nefarious  practices  which  imhappilj 
too  frequently  reveal  themselves  in  connection  with  the  winding-up 
of  joint  stock  companies. 

The  estimate  formed  of  Lord  Westbury  as  a  judge  is  of  the  veiy 
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highest  kind.  On  equity  jurisprudence  generally  he  has  left  his 
mark ;  in  patent  law,  in  company  law,  and  especially  in  ecclesiasti- 
cal appeals,  he  has  delivered  great  judgments.  After  retiring  from 
the  woolsack  he  constantly  attended  in  the  House  of  Lords,  and  in 
their  recent  tribute  to  his  memory  Lord  Hatherley  and  Lord  Cairns 
spoke  of  his  invaluable  assistance  in  the  House.  Indeed  it  is  diffi- 
cult to  see  how  the  void  which  he  leaves  will  be  filled,  and  it  is 
fortunate  for  the  appellate  business  of  the  House  of  Lords  that  it 
will  shortly  be  transferred  to  another  tribunal. 

We  have  only  to  add  that  Lord  Westbury  was  twice  married — 
by  his  first  wife,  Miss  Abraham,  he  had  a  family  of  four  sons  and 
four  daughters.  He  married,  as  his  second  wife,  Miss  Eleanor 
Margaret  Tennant,  on  the  25th  January  last. 

His  title  passes  to  his  eldest  son,  the  Hon.  Bichard  Augustus 
BetheU,  who  was  bom  in  March  1830,  and  who  married  in  July 
1851,  Miss  Mary  Florence  LuttreU,  youngest  daughter  of  the  Eev. 
Alexander  Fownes  Luttrell,  Rector  of  East  Quantoxhead,  Somerset- 
shire, by  whom  he  has  a  youthful  family ;  his  eldest  son,  Richard 
Luttrell  Pilkington  BetheU,  now  heir-apparent  to  the  title,  haying 
been  born  in  April  1852. — Law  Times, 

John  Mackenzie  Lindsay,  Esq.  W.S.  (1814),  Director  of  Chancery, 
died  at  EUchattan,  Bute,  Aug.  4,  in  his  82d  year.  He  w&s  the 
fourth  son  of  the  late  James  Landsay-Carnegie,  Esq.  of  Spynie  and 
Boysack,  in  the  coimty  of  Forfar,  and  was  bom  at  his  father's  house 
of  Kanblethmont  on  15th  March  1792.  His  father  was  the  repre- 
sentative of  the  ancient  barony  of  Spynie,  dormant  since  the  death 
of  George  third  Lord  in  1672.  Mr.  Lindsay  was  head  of  the  firm  of 
Lindsay,  Mackay  and  Howe.  In  1840  he  was  appointed  Agent  for 
the  Crown  In  1847  he  was  promoted  to  the  office  of  one  of  the 
Principal  Clerks  of  Session,  and  in  1858  he  was  appointed  director 
of  Her  Majesty's  Chancery  for  Scotland,  which  office  he  held  till 
his  death.  During  the  period  of  his  service  as  Crown  Agent,  he 
prepared,  under  the  direction  of  the  Lord  Advocate  of  the  day.  Lord 
Rutherfurd,  the  "  Service  of  Heirs  Act,"  the  Bills  for  the  "  Heritable 
Securities  Act,"  and  the  "  Pupils  Protection  Act."  Mr.  Lindsay  was 
educated  at  the  Edinburgh  University,  which  this  year  conferred 
upon  him  the  degree  of  Doctor  of  Laws. 

Thomas  Russell  Waddell,  Esq.,  Solicitor,  Glasgow,  was  killed  in 
the  railway  accident  at  Wigan,  Aug.  2,  aged  27. 

John  Phillips,  Esq.,  W.S.  (1842),  Chamberlain  to  the  Earl  of 
Moray,  St.  Colms,  Aberdour,  was  killed  in  the  railway  accident  at 
Wigan,  Aug.  2. 

James  Murrat  Honet,  Esq.,  Solicitor,  died  at  Si.  Andrews, 
Aug.  13. 

Thomas  R  Robertson,  Esq.,  W.S.  (1820),  Stockbroker,  Edin^ 
burgh,  died  at  Gorgie  Lodge,  near  Edinbui^h,  Aug.  22. 
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Easement. — 1.  The  mle  of  law  which  creates  an  easement  on  the  seyeianoe  of 
two  tenements  or  heritages,  by  the  sale  of  one  of  them,  is  confined  to  cases 
where  an  appanrU  sign  of  senritude  exists,  on  the  part  of  one  of  them  in  fay  our 
of  the  other.  2.  The  owner  of  two  adjoining  lots  of  land,  Ko&  83  and  85,  dug 
a  vault  extending  partly  into  each  lot,  from  which  he  constructed  a  drain 
through  lot  No.  85  to  the  street  sewer.  He  conveyed  lot  No.  85  to  defendant 
by  deed,  containing  a  covenant  against  incnmbiances,  and  afterward  conveyed 
lot  No.  83  to  plaintiff.  Defendant  purchased  without  knowledge  of  the  dnun ; 
nor  was  there  any  apparent  mark  or  eigp.  of  its  existence.  Heldy  that  defu's^lot 
was  not  servient ;  and  that  he  had  a  right  to  dose  np  the  drain. — Butteruxnih 
V.  Crawford,  7  Amer.  Rep.  352. 

Bond — Effect  of  Surety  signing  upon  condition  another  name  is  added — Estoppel 
— A  distiller's  bond  was  regular  upon  its  face,  executed  by  two  peraons  as 
principals  and  two  as  sureties  :  Heldy  that  it  was  no  defence  to  show  that  said 
bond  was  signed  by  the  sureties  at  the  instance  of  one  of  the  principals  upon 
the  condition  that  it  was  not  to  be  delivered  to  the  United  States  until  it 
should  be  executed  by  one  Joseph  P.  Cloud  as  co-suretv,  and  that  the  said  bond, 
without  the  performance  of  the  condition,  and  without  the  consent  of  the 
sureties,  was  by  the  principals  delivered  to  the  United  States,  the  government 
having  no  notice  of  tne  condition.  That  the  ancient  rules  of  the  common  law 
in  relation  to  estoppels  in  pais  have  been  relaxed,  and  the  tendency  of  modem 
decisions  is  to,  take  a  broader  view  of  the  purpose  to  be  accomplished  by  them, 
and  thev  are  now  applied  so  as  to  reach  the  case  of  a  party  whose  conduct  is 
nurposely  fraudident  or  will  effect  an  unjust  result ;  that  whenever  an  act  is 
aone  x)r  statement  made  by  a  party,  which  cannot  be  contradicted  without  fraud 
on  his  piurt  and  injury  to  othei-s  whose  conduct  has  been  influenced  by  the  act 
or  admission,  the  character  of  au  estoppel  will  attach  to  what  otherwise  would 
be  mere  matter  of  evidence.  That  if  the  name  of  Joseph  P.  Cloud  appeared  as 
co-surety  on  the  face  of  the  bond,  the  estoppel  would  not  apply  for  the  reason 
that  the  incompleteness  of  the  instrument  would  have  been  brought  to  the  notice 
of  the  agent  of  the  government  who  would  been  put  upon  inquiry,  to  ascertain 
why  Cloud  did  not  execute  it.  In  any  case,  if  the  bond  is  so  written  that  it  appears 
that  several  were  expected  to  sign  it,  the  obligee  takes  it  with  notice  that  the 
obligors  who  do  sign  it  can  set  up  in  defence  the  want  of  execution  by  the  others, 
if  they  agreed  to  become  boimd  only  on  condition  that  the  other  co-sureties 
joined  in  the  execution.  The  Court  acknowledges  that  there  is  a  conflict  of 
opinion  in  the  Courts  of  this  country  upon  the  point  decided,  but  thinks  it  is 
sustained  by  the  weight  of  authority,  and  that  it  would  serve  no  useful  purpose 
to  review  the  authorities. — J)air  and^others  v.  United  States,  in  Supr.  Covat  of 
U.  S.,  Dec.  term  1872.    (From  Chicago  Legal  News.) 

Church — Voluntary  OModaiion  Trustees,—!.  When  a  person  conveys  in  fee 
to  persons  whom  he  names  a  lot  and  church  edifice  upon  it  for  the  use  of  a 
Baptist  church,  an  unincorporated  religious  body,  specified,  'the  trustees  are 
not  removable  at  the  will  of  the  cestui  que  trusts  and  without  cause  shown. 
2.  Although  a  withdrawal  by  one  part  of  a  church  congregation  from  the  ori- 
ginal body  of  it  and  uniting  with  another  church  or  denomination  is  a  relin- 
quishment of  all.  rights  in  the  church  abandoned,  the  mere  assemblage  in  a 
church  (as  ex.  gr,,  the  Baptist)  where  the  congregational  form  of  government 
prevails,  of  a  majority  of  a  con^gation  forcibly  and  iUegEdly  exduded  by  a 
minority. from  a  church  edifice  m  which  as  part  of  the  congregation  they  had 
been  rightfully  worshipping,  in  another  place — the  majority  thus  excluded 
maintaining  still  the  old  church  organization,  the  same  trustees,  and  the  same 
deacons — is  not  such  a  relinquishment ;  and  the  m^ority  thus  excluded  may 
assert,  through  the  civil  courts,  their  rights  to  the  church  property.    3.  Although 
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the  eiyil  courts  will  not  in  the  case  of  persons  ezcommunicated  b^  competent 
church  authority  go  behind  that  authority  and  inquire  whether  the  persons  have 
been  regularly  or  irregularly  ezcommunicated,  the  said  courts  may  inquire 
whether  the  expulsion  was  the  act  of  the  church,  or  of  persons  who  were  not  the 
church,  and  who,  consequently,  had  no  right  to  excommunicate  aaj  one.  4  In 
a  congregational  church,  the  majority,  if  they  adhere  to  the  organization  and  to 
the  doctrines,  represent  the  church.  5.  Trustees  of  the  church  property  are  not 
necessarily,  in  the  Baptist  church,  communicating  members ;  ana  accordingly  ex- 
communication from  communicating  membership  does  not  disqualify  them,  even 
if  the  excision  be  rightful ;  which,  in  the  present  case,  having  been  of  a  majority, 
by  a  minority  it  was  held  not  to  have  oeen. — Bouldvn  v.  Aluandety  15  Wall. 
U.  S.  Rep.  131. 

State's  Power  op  Taxation — Bonii  held  by  Foreigners, — 1.  The  power  of 
taxation  of  a  State  is  limited  to  persons,  property  and  business  within  her  juris- 
diction. All  taxation  must  relate  to  one  of  these  subjects.  2.  Bonds  issued 
by  a  railroad  company  are  property  in  the  hands  of  the  holders,  and  when  held 
by  non-residents  of  the  State,  in  which  the  companv  was  incorporated,  they  are 
property  beyond  the  jurisdiction  of  that  State.  A  law  of  Pennsylvania,  passed 
en  the  1st  of  May  1868,  which  requires  the  treasurer  of  a  company,  incor- 

S orated  and  doing  business  in  that  State,  to  retain  five  per  cent  of  the  interest 
ue  on  bonds  of  the  company,  made  and  payable  out  of  the  State  to  non-resi- 
dents of  the  State,  citizens  of  other  States,  and  held  by  them,  is  not,  therefore, 
a  legitimate  exercise  of  the  taxing  power  of  the  State.  It  is  a  law  which  inter- 
feres between  the  company  and  the  bondholder,  and,  under  the  pretence  of 
levying  a  tax,  impairs  the  obligation  of  the  contract  between  the  parties.  3. 
The  exemption  from  taxation  by  the  State  of  Pennsylvania  of  bonds  thus  issued 
to  and  held  by  non-residents  of  that  State,  citizens  of  other  States,  is  not 
affected  by  the  fact  that  the  bonds  are  secured  by  a  mortgage,  executed  simul- 
taneously with  them,  upon  property  situated  in  that  State.  A  mortgage  there, 
though  in  the  form  of  a  conveyance,  is  a  mere  security  for  a  debt,  and  transfers 
no  estate  in  the  mortgaged  premises.  It  simply  creates  a  lien  upon  them,  and 
only  confers  upon  the  holder,  or  the  party  lor  whose  benetit  the  mortgage  is 
given,  a  right  to  proceed  against  the  property  mortgaged,  upon  a  given  contin- 
gency, to  enforce  the  payment  of  his  aemand.  This  right  has  no  locality  inde- 
pendent of  the  party  in  whom  it  resides.  4.  The  tax  kws  of  a  State  can  have 
no  extra-territorial  operation ;  nor  can  any  law  of  a  State  inconsistent  witH  the 
terms  of  a  contract  made  with  or  payable  to  parties  out  of  the  State,  have  any 
effect  upon  the  contract  whilst  it  is  m  the  hands  of  such  parties  or  other  non- 
residents of  the  State. — Railroad  Co.  v.  Pennsylvania,  15  Wall.  U.S.  Rep.  ZOO. 

Church  —  Power  of  general  over  local  Church  organization  —  Eights  of 
minority — ihe  Civil  Courts  not  ojily  recognise  but  give  effect  to  the  sentence  of 
deposition  passed  upon  an  offender  by  the  Ecclesiastical  tribunal, — 1.  Where  it 
appears  that  a  local  church  and  the  rector  thereof  are  members  of  and  under 
the  supervision  and  control  of  a  general  and  superior  church  oiganization,  to 
whose  faith  and  discipline  they  have  voluntarily  attached  themselves,  those  who 
continued  to  adhere  to  the  faith  and  discipline  of  the  general  church  are  the 
beneficiaries  for  whose  use  the  trustees  hold  the  church  property,  although  they 
are  the  minority  of  the  local  church  organization.  2.  Where  the  proper  eccle- 
siastical tribunal  have  obtained  jurisdiction,  and  have  tried  and  passed  sentence 
of  deposition  upon  an  alleged  offender,  civil  courts  not  only  recognise  the 
validity  of  but  give  effect  to  the  decisions  of  the  church  courts.  3,  Where  the 
material  allegations  of  a  complainant's  bill  are  not  positively  sworn  to  by  him, 
but  are  only  upon  information  and  belief,  and  there  are  no  accompanying  affi- 
davits of  parties  who  possess  the  positive  knowledge  to  confirm  the  facts  stated 
upon  information  and  belief,  an  interlocutory  injunction  ought  not  to  issue.  4. 
where  upon  a  balancing  of  the  damages  which  will  result  to  the  defendants  by 
the  granting  of  an  injunction,  and  such  as  may  result  to  complainants  from  its 
refusal,  it  appears  probable  that  the  damage  to  the  defendants  will  be  vastly 
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greater  than  that  the  complainants  would  sastain,  the  Comt  in  its 
may  order  the  motion  £or  injunction  to  stand  over  nntQ  the  final  heaiing  of  the 
cause. — CaJkiru  et  al.  v.  Chmeyf  in  Circuit  Court  of  Cork  County,  UL  ILS.,  re- 
ported in  Chicago  Legal  Neum, 

Master  and  Sebtaitt — Reparation. — A  train  of  defts.  coming  into  a  city,  the 
engine,  tender  and  one  car  were  detached  from  the  remainder,  and  ran,  under 
the  charoe  of  the  fireman  in  the  engineer's  place,  to  a  water-station  belonging  to 
defts.  At  the  station,  the  fireman  asked  a  boy  ten  years  old,  standing  there,  to 
turn  on  the  water :  while  he  was  climbing  on  the  tender  to  put  in  the  hose,  the 
remainder  of  the  train  came  down  with  their  ordinary  force,  struck  the  car 
attached  to  the  engine  ;  the  jar  threw  the  boy  under  the  wheel,  and  he  was 
killed.  In  an  action  by  the  parents  for  his  death,  held,  that  it  not  being  in  the 
Bco^  of  the  engineer's  or  fireman's  employment  to  ask  any  one  to  come  on  the 
engine,  defts.  were  not  liable.  The  boy,  in  climbing  on  the  tender  at  the 
request  of  the  fireman,  did  not  come  within  the  protection  of  the  defts., 
and  they  therefore  owed  no  duty  to  him.  Assunung  that  he  was  an  em- 
ployd  of  defts.  at  the  request  of  the  fireman,  this  relation  would  destroy 
the  right  of  action. — Flower  dt  Co,  y.  Penruylvania  Ry.  Co, 

CARRiEB.'—RailtDay  Cornpany — Vicioui  Animal — Negligence, — The  pUintaiT 
delivered  a  bullock  to  the  Chreat  Western  Railway  Comnany  at  D.,  to  be  carried 
to  N.  In  the  course  of  the  journey  the  animal  escaped  m)m  the  truck  in  which 
it  was  placed,  and  was  killed.  In  a  case  stated  by  a  county  court  judge,  it  was 
found  that  the  escape  of  the  bullock  was  wholly  attributable  to  the  efforts  and 
exertions  of  the  animal  itself^  and  not  to  any  negligence  on  the  part  of  the  com* 
pany,  and  that  the  truck  was  in  ereiy  respect  proper  and  reasonably  sufficient 
for  the  conveyance  of  cattle.  Held,  that  upon  this  state  of  facts  the  judge  ought 
to  have  directed  a  verdict  for  the  defts. — the  company  (assuming  them  to  be 
common  carriers  of  cattle)  not  being  responsible  for  the  consequences  of  an 
inherent  vice  in  the  thing  (or  animal)  to  be  carried,  which  results  in  its  de- 
struction without  any  negligence  on  their  part — Blower  y.  Cfreat  Western  RaU-^ 
way  Co.,  L.  R,  7  C.  P.  655. 

Check. — Notwithstanding  the  agreement  which  bankers  make  with  their 
customers  to  pay  their  checks  to  the  amount  standing  to  their  credit,  a  check- 
holder  can  take  no  benefit  from  this  agreement,  and  a  check  does  not  operate  as 
a  transfer  or  assignment  of  any  part  of  the  debt,  or  create  a  lien  at  law  or  in 
equity  upon  the  deposit.  A  direction  by  a  bank  depositor  to  apply  deposits  to 
the  payment  of  checks  or  notes  in  a  particular  order  creates  no  trust  in  favour 
of  holders  ;  and  a  failure  to  comply  with  the  direction  is  a  breach  for  which  the 
depositor  alone  can  sue. — ^Ina  if  at,  Ba/nk  v.  Fourth  National  Banky  7  Amer. 
Rep. 

Collision. — A  steamer,  employed  in  towing  boats,  was  navigating  the  ba^r  of 
New  York,  with  lights  forwara  and  aft  and  a  mi  light  on  the  puot  house,  which 
were  the  usual  lights  for  such  vessels,  but  which  did  not  conform  to  the  require- 
ments of  an  Act  of  Congress,  prescribing  lights  for  vessels  of.  that  character. 
Held,  that  the  omission  to  carry  the  lights  prescribed  by  law  did  not  of  itself 
preclude  a  recovery  for  damages  negligently  and  recklessly  produced  by  another 
vessel  running  upon  her  or  her -tow. — Hoffman  v.  Union  Ferry,  7  Amer.  Rep. 

Bills  and  Notes — Check — Alteration, — A.  was  a  merchant  with  a  bank 
account  at  F.  bank.  He  sold  goods  to  B.,  who,  after  purchase,  requested  and 
received  a  check  for  $30  to  send  away.  The  next  day  a  stranger  bought  of  H. 
$3,500  worth  of  legal  tender  notes,  and  paid  for  them  in  a  checkpurporting  to 
be  drawn  by  A.  for  $2,931  to  the  order  of  H.  on  the  F.  bank.  Wmle  counting 
the  money,  H.,  as  a  precaution,  endorsed  the  check  and  sent  it  to  the  bank  for 
verification.  The  bank  teller  {)aid  the  check,  and  said  it  was  all  right,  the 
messenger  having  told  him  a  stranger  had  presented  it.  When  the  messenger 
returned,  the  stranger  had  left  H.'s  place  with  the  greenbicks.  Some  three 
weeks  thereafter  it  was  found  the  check  was  altered  £ram  Uie  $30  check.    The 
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bank  and  A.  at  once  notified  H.,  but  made  no  demand  until  a  month  thereafter^ 
Since  then  an  ofifer  to  return  the  check  has  been  made.  A.  and  the  bank 
employed  officers  to  search  for  the  forger.  The  court  below  found  that  H. 
received  the  check  in  good  faith  and  for  a  valuable  and  full  consideration.  The 
paying  teller  at  the  bank  was  the  one  who  paid  all  the  checks  from  A.'s  house 
A.  and  members  of  his  firm  filled  checks,  also  his  bookkeeper.  This  altered  check 
was  in  a  heavier  hand  than  usual.  It  was  found  that  H.  never  doubted  the 
genuineness  of  the  check.  The  question  is,  should  the  loss  fall  on  A.,  H.  or 
the  F.  bank.  In  the  Court  below  A.  had  judgment  against  H.  Held,  The 
drawee  is  bound  at  his  peril  to  know  the  handwriting  of  the  drawer,  and  if  the 
signature  is  forged  he  must  suffer  the  loss,  as  between  himself  and  the  drawer, 
or  an  innocent  hold.er  to  whom  he  has  made  payment.  But  this  r»:e8umptioiv 
against  the  drawee  does  not  extend  to  the  writmg  in  the  body  of  the  check. 
The  nile  is,  that  if  the  drawee,  in  good  faith,  and  without  negligenoe,  pay  even 
to  an  innocent  holder  a  check  which  has  been  fraudulently  tdtered  in  amount,, 
after  it  left  the  hands  of  the  drawer,  he  will,  ordinarily,  be  entitled  to  recover 
back  from  the  person  to  whom  it  was  paid,  the  excess  over  the  true  amount  of 
the  check. — Remington  v.  Wood  (Supreme  Court  of  California)^  Pucifie  Law  Rt- 
porter,  and  Albany  Law  Journal,  March  8,  1873. 

Breach  op  Promise — Where  one  of  the  parties  to  a  contract  to  marry  at  a 
certain  time  renounces  the  contract  before  that  time  has  arrived,  the  other  party 
may  treat  such  renunciation  as  a  breach  and  may  at  once  maintain  an  action 
therefor. — Holloway  v,  Griffith,  7  Amer.  Rep. 

Carrier — Traveller's  Luggage, — ^Where  baggage  is  carried  past  its  destination 
by  a  railroad  company,  stored  at  the  wrong  station,  stolen,  and  thereby  lost  ta 
the  owner,  the  company  will  be  liable  as  common  carrier.  An  opera  glass  may 
be  included  in  the  articles  of  baggage  for  which  a  common  carrier  is  liable. 
Toledo,  Wabash  <&  Western  Railroad  Co,  v.  Hammondyb  Amer.  Rep.  221,  33  Ind. 
Rep.  379. 

Common  Carrier — Railroads — Liability  cu  Wojrehousemen, — In  an  action 
against  a  railroad  company  for  the  loss  of  baggage,  it  apneared  that  the  baggage 
had  arrived  at  its  destmation  and  been  placed  in  the  aepot  by  the  company, 
where  it  was  stolen  by  burglars  during  the  night.  Held,  tnat  the  baggage 
.  "  should  have  been  stored  in  a  safe  and  secure  warehouse  to  exonerate  the  com^ 
panv"  from  liability  as  a  common  carrier. — Bartholomew,  app,,  v.  St.  Louis,, 
Jacksonville  t&  Chicago  Railroad  Company,  5  Amer.  Rep.  45,  53  111.  227. 

Common  Carrier — Bill  of  Lading — Delivery  without  presentation, — A  railroad 
company,  bound  by  a  bill  of  lading  to  deliver  goods  on  payment  of  freight 
"and  presentation  of  a  duplicate"  bill,  is  responsible  if  it  makes  delivery 
without  such  presentation.  Such  a  clause  in  a  bill  of  lading  is  for  the  benefit 
of  the  consignor. — M^Ewan  v.  Jeffersonville,  Madison  d^  Indianapolis  Railroad 
Company,  5  Amer.  Rep.  216,  33  Ind.  Rep.  368. 

Aliens — Aid  to  Public  Enemy— ^*  Petition  of  Right/* — 1,  Aliens  domiciled  in 
the  United  States  in  1862  were  engaged  in  manufacturing  saltpetre  in  Ala- 
bama, and  in  selling  that  article  to  the  Confederate  States,  knowing  that  it 
was  to  be  used  by  them  in  the  manufacture  of  gunpowder  for  the  prosecution  of 
the  war  of  the  rebellion  :  Held,  that  they  thus  gave  aid  and  comfort  to  the  re- 
bellion. 2.  The  doctrine  of  Hanauer  v.  Doane,  12  Wallace,  that  "he  who, 
being  bound  by  his  allegiance  to  a  government,  sells  goods  to  the  agent  of  an 
armed  combination  to  overthrow  that  government,  knowing  that  the  purchaser 
buys  them  for  that  treasonable  purpose,  is  himself  guilty  of  treason  or  a  mis- 

Erision  thereof,''  repeated  and  reaffirmed.  3.  Aliens  domiciled  in  the  United 
tates  owe  a  local  and  temporary  allegiance  to  the  government  of  the  United 
States ;  they  are  bound  to  obey  all  the  laws  of  the  country,  not  immediately 
relating  to  citizenship,  during  their  residence  in  it,  and  are  equally  amenable 
with  citizens  for  any  infraction  of  those  laws.  Those  aliens  who,  being 
domiciled  in  the  country  prior  to  the  rebellion,  gave  aid  and  comfort  to  the  ie« 
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bellion,  were,  therefore,  subject  to  be  prosecuted  for  violation  of  the  laws  of  the 
United  States  against  treason  and  for  giving  aid  and  comfort  to  the  rebellion. 
4.  The  proclamation  of  the  President  of  the  United  States,  dated  December 
25th,  1868,  granting  "  unconditionally,  and  without  reservation,  to  all  and  to 
every  i)erson  who,  directly  or  indirectly,  participated  in  the  late  insurrection  or 
rebellion  a  full  pardon  and  amnesty  for  the  o£fence  of  treason  against  the 
United  States,  or  of  adhering  to  their  enemies  during  the  late  civil  war,  with 
restoration  of  all  rights,  privueges,  and  immunities  under  the  constitution  and 
the  laws  which  have  been  made  in  pursuance  thereof,"  includes  aliens  domiciled 
in  the  country  who  gave  aid  and  comfort  to  the  rebellion.  5.  The  pardon  and 
amnesty  thus  granted  relieve  claimants  prosecuting  in  the  Court  of  Claims  for 
the  proceeds  of  captured  and  abandoned  property  under  the  act  of  Congress  of 
March  12,  1863,  from  the  consequences  of  participation  in  the  rebellion,  and 
the  necessity  of  establishing  their  loyalty  m  order  to  prosecute  their  claims, 
which  would  otherwise  be  indispensafile  to  a  recovery.  6.  By  the  proceeding 
known  as  a ''  petition  of  right,''  the  government  of  Great  Britain  accords  to 
citizens  of  the  United  States  the  ri^t  to  prosecute  claims  against  that  govern- 
ment in  its  Courts,  and  therefore  British  subjects,  if  otherwise  entitled  may, 
under  the  act  of  Congress  of  July  27,  1868,  prosecute  claims  against  the 
United  States  in  the  Court  of  Claims. — Carlisle  and  Hendenon  v.  UniUd  SiaUs, 
(Supreme  Court  of  United  States,  April  1873.) 
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Sheii£&  Bell  and  Lees. 

MUIRHEAD  V.  AITKEN. — May  21. 

Landlord  and  Tenant — Hypothec, — The  following  interlocutor  was  pronounced 
by  the  S.-S.  :—  ' 

"  Airdrie,  2Ut  April  1873. — Having  heard,  ete. :  Finds  that  in  answer  to  the 
pursuer's  action  for  rent  past  due,  the  defr.,  inter  alia,  alleges  that  under 
warrant  of  sequestration  the  pursuers,  in  January  last,  hypothecated  two  large 
stacks  of  com,  and  one  half-stack  of  com,  being  the  produce  of  the  subjects  let 
to  him  by  the  pursuers,  and  that  the  said  stacks  have  been  seriously  damaged 
by  the  fault  of  the  pursuers,  or  those  for  whom  they  are  legally  responsible  : 
Allows  to  the  defr.  a  proof  of  these  allegations  and  of  the  value  of  tne  stacks 
at  the  date  of  their  removal  and  the  date  of  raising  this  action,  and  to  the 
pursuer  a  conjunct  probation  :  Reserves  to  the  defr.  all  rights  of  action  com- 
petent to  him  against  the  pursuers  in  connection  with  the  premises  ;  and  on  this 
interlocutor  becoming  final,  or  being  affirmed  on  appeal,  appoints  the  case  to  be 
put  to  the  roll,  that  a  diet  may  b^  fixed  for  taking  the  proof  above  allowed. 

J.  M.  Lees. 

*^Note, — The  defr.  does  not  dispute  his  liability  for  the  £13, 4s.  Id.  of  rent 
for  which  he  is  sued,  but  he  maintains  that  in  the  circumstances  he  is  entitled 
to  withhold  payment  of  it  He  alleges  that  the  stacks  mentioned  in  the  record 
are  'the  subject'  hypothecable  by  tne  pursuers  for  their  rent ;  and  to  judge 
from  the  argument  of  parties  at  the  debate,  they  are  the  only  subject  open  to 
this  right.  The  question  thus  comes  to  be — Is  a  landlord  entitled  to  dilapidate 
the  subject  of  the  hypothec,  and  then  to  claim  his  rent  ?  Popularly  speaking, 
the  i^nt  may  be  said  to  be  the  landlord's  share  of  the  produce  of  the  subjects  he 
has  left    May  he,  therefore,  destroy  his  share,  or  any  part  of  it,  and  still  claim 
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the  whole  of  his  share  ?  It  is  not  contended  by  the  pursuers  that  they  can  do 
80  ;  but  they  maintain  that  de  piano  they  are  entitled  to  their  rent,  i,e.  to  their 
share  of  the  produce,  and  that  the  tenant  must  establish  When  he  can  that  he  is 
entitled  to  repetition  of  any  part  thereof,  and  get  it  as  best  he  may.  With  this 
view  the  S.-S.'cannot  agree.  He  has  carefully  examined  the  cases  bearing  on 
the  point,  and  the  rule  deducible  from  them  seems  to  him  to  be  that  a  tenant  is 
not  entitled  to  refuse  payment  of  his  rent  on  the  ^und  that  he  has  an  illiquid 
claim  of  damages  against  his  landlord  for  an  obbgation  undertaken  by  him  in 
the  lease  but  not  fmfilled,  unless  the  non-implement  of  the  obligation  consists 
in  a  withholding  of  the  subject  let  In  the  case  of  Grahami  v.  Gordon  (16th 
June  1843,  5  D.  1211)  Lord  Fullerton  observed — 'If  the  tenant  says  he  has 
not  got  entire  possession,  that  is  a  ^ood  answer  to  the  claim  for  rent.  No  doubt 
the  counter  claim  is  to  be  established  by  an  action  of  damages — that  is  the 
ordinary  form.  But  the  amount  of  the  rent  being  mentioned  in  the  lease  does 
not  make  it  liquid  in  the  strict  form.'  And  Ix)rd  Jeffrey  remarked — *The 
general  maxim  that  a  tenant  is  not  entitled  to  withhold  rent  on  account  of  an 
illiquid  claim  of  damage  has  been  carried  too  far.  No  doubt,  when  the  coimter 
claim  is  personal  this  is  the  case  ;  but  when  the  rent  is  withheld  on  the  ground 
that  the  landlord  has  withheld  his  corresponding  part  of  the  contract  on  which 
the  tenant's  is  dependent,  the  maxim  has  no  application.  Therefore,  if  the 
tenant  can  allege  tnat  he  has  not  got  that  on  account  of  which  alone  the  land- 
lord can  found  any  claim  for  rent,  or  that  he  has  not  got  it  on  the  state  agreed 
on,'he  is  entitled  to  resist  the  claim.'  (See  also  Gray  y.  JSenfon,  10th  Dec.  1840, 
3  D.  203  ;  Richmond  v.  Earl  of.  Kinmmll,  27th  May  1829,  7  S.  664 ;  BeWs 
Commentaries^  McLaren's  edition,  toL  i.  p.  69,  and  note  4  ;  and  cases  quoted.) 
The  Court  have  thus  held  that  it  would  be  unjust  to  make  a  person  pay  rent 
for  a  farm  which  he  has  not  got,  or  the  rent  of  a  whole  farm  where  he  has  only 
received  possession  of  oYie-half  of  it.  The  basis  of  this  doctrine  is  that  there 
can  be  no  rent  payable  where  the  subject  is  withheld  from  which  it  is  to  be 
drawn.  But  practically  it  is  the  same  thing — so  far  as  the  rent  is  concerned — 
whether  the  landlord  withhold  a  field  or  give  a  field,  but  carry  oflf  or  destroy 
the  produce  of  it.  Rent  is  payable  by  the  tenant  of  arable  land,  not  because  he 
has  received  possession  of  the  land,  but  because  the  possession  gives  him  a  right 
to  the  produce  of  it.  If,  therefore,  the  produce  be  in  any  way  taken  from  him 
by  the  landlord,  the  rent  cannot  be  exigible  from  him  for  the  land.  But  de- 
struction or  dilapidation  of  the  produce  by  the  landlord  is  the  same  thin^  auoad 
the  tenant  as  carrying  it  off.  In  each  case  he  is  deprived  of  that  for  which  the 
rent  is  payable.  In  this  view  it  is  immaterial  whether  the  rent  eifeiring  to  the 
field  which  is  withheld,  or  the  value  of  the  crop  which  is  carried  oflf  or  destroyed, 
be  less  than  the  entire  amount  of  the  rent ;  toe  tenant  is  entitled  to  withhold 
a  part  of  the  rent  equal  to  that  of  which  he  is  deprived.  But  a  fortiori  in  this 
case  IB  he  entitled  to  do  so,  as  the  value  of  the  pit)duce  alleged  to  be  destroyed 
exceeds  the  amount  of  the  rent  Nor  may  the  landlord  say  that  though  he  has 
destroyed  a  part  of  the  crop,  there  is  still  another  part  from  which  he  may  draw 
his  rent,  or  nis  share  of  tne  produce.  The  tenant  can  justly  answer  that  he 
himself  by  his  own  act  has  satisfied  his  claim  for  rent — that  ms  share  has  been 
already  allocated.  Further,  the  tenant's  claim  in  this  case  is  not  one  of  damages : 
it  more  closely  resembles  an  averment  of  payment ;  and  he  asks  a  proof,  not  of 
the  amount  oi  damage  he  has  suffered,  but  of  the  value  of  the  produce  the  land- 
lord has  already  taken  in  payment  of  his  rent.  That  the  last  inept  sequestra- 
tion attempted  by  the  landlord  contained  no  appraisement  of  the  subjects 
hypothecated  by  him,  so  as  to  give  an  idea  of  their  value,  is  a  fault  not  ot  the 
tenant  but  of  the  landlord.  Tne  various  documents  produced  by  the  parties 
refer  to  the  two  sequestrations  by  the  pursuers,  of  which  .one  was  abandoned 
and  one  dismissed,  and  to  an  abortive  attempt  at  a  compromise." 
An  appeal  having  been  taken,  the  Sherifif  adhered. 

AcL—MoihenoeU, AU.—A.  Y,  Boae, 
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SHERIFF  COURT  OF  CAITHNESS,  ORKNEY  AND  ZETLAND. 

Sheriffs  Rubsel  and  Thomb. 

MATHESON  V,  CAMPBELL. — Jum  26. 

"  Wick,  I7th  June  1873. — The  S.-S  having  advised  the  cause,  sustains  the 
plea  of  prescription  as  applicable  to  the  pursuer^s  claim  preceding  3l8t  March 
1870,  and  assoilzies  the  defender  from  the  same  :  Quoad  uUra,  Finds  as  matter 
of  fact  that  the  pursuer  was  engaged  in  the  defender's  service,  as  his  shop  assis- 
tant, at  Kinlocminchart,  from  31st  March  1870  to  Ist  June  1871,  and  also  in 
the  same  character  and  employment  by  the  defender  at  his  store  at  Garve  from 
1st  June  to  6th  December  18¥1 :  ^Finds  that  the  pursuer,  from  aught  that  appears 
or  has  been  established  by  the  defender,  served  the  defender  during  the  said 
period  of  his  employment  faithfully  and  competently,  and  that  the  allegations 
proponed  by  the  defender  in  relation  to  his  qualifications  and  character  are  irre- 
levant and  groundless  :  Finds  that  there  is  no  evidence  of  any  specific  terms 
having  been  arranged  between  the  parties  either  as  to  dtu-ation  or  rate  of  pay, 
either  at  its  commencement,  during  its  continuance,  or  at  its  close  :  Finds,  in 
particular,  that  the  defender  has  failed  to  establish  his  averment  that  there  was 
any  agreement  that  the  pursuer's  services  should  be  given  for  his  food,  lodging 
and  clothing  :  Finds,  in  point  of  law,  that  the  pursuer  is  entitled  to  competent 
wages  for  the  period  of  his  service ;  but  in  respect  that  no  proof  has  been  led  to 
afford  means  of  ascertaining  what  may  be  the  aue  rate  of  wages  for  such  services, 
the  S.-S  can  only  adopt  the  proximate  ratio  which  he  can  discover,  and  for  the 
reason  stated  in  the  annexed  note,  finds  the  pursuer  entitled  to  money  wages 
for  eighty-eight  weeks  at  the  rate  of  5s.  a  week,  exclusive  of  board  and  lodgings, 
amoimting  to  £2i  sterling,  under  deduction  of  £15,  8s.  3d.,  being  the  amount 
of  the  furnishings  and  partial  payments  received  by  him  from  31st  March 
1870  to  11th  November  1871  :  DistfUows  the  counter  claims  quoad  ultra  made 
by  the  defender,  and  decerns  against  the  defender  for  £6,  lis.  9d.  sterling  ; 
and  in  the  circumstances  of  the  case,  finds  no  expenses  due  to  either  party, 
supersedes  extract  until  the  pursuer  shall  deliver  up  the  watch  admitted  to 
have  been  lent  to  him  by  the  defender,  and  decerns.         Hamilton  Russel. 

"  Note. — The  case  has  'been  presented  and  carried  through  in  a  veiy  unsatis- 
factory manner,  which  is  accounted  for  by  the  looseness  with  which  the  parties 
confessedly  dealt.  There  might  have  been  some  doubt  whether  the  defender 
has  not  in  his  evidence  made  admissions  which  would  exclude  the  plea  of  pre- 
scription applicable  to  the  pursuer's  claim  preceding  Slst  March  1870,  but  both 
as  to  that  point,  and  the  question  whether  in  the  circumstances  wages  were 
claimable  at  all,  the  case  seems  to  be  to  a  great  extent  ruled  by  the  decision  in 
Anderson  v.  Halley,  11th  June  1847, 9  D.  1222,  and  the  cases  therein  referred  to. 
The  only  remaining  question  in  regard  to  the  pursuer's  wages  is  q^iantum  meruit  j 
and  on  this  head  neither  party  have  chosen  to  produce  any  evidence  except  their 
individual  and  opposite  opinions.  The  S.-S.  does  not  feel  at  liberty  to  settle 
this  by  a  reference  to  any  third  party,  but  he  thinks  that  there  is  in  process 
some  approach  to  a  fair  calculation.  It  appears  that  the  defender  had  in  his 
employment  the  witness  George  Falconer  for  five  years,  doing  precisely  the  same 
yrork  as  the  pursuer.  Now  there  is  no  evidence  of  the  defender  ever  naving  ex- 
pressed, or  having  had  reason  to  express,  dissatisfaction  with  the  pursuer  either 
in  the  conducting  of  his  business  or  otherwise,  and  he  admits  that  the  pursuer 
had  a  fair  superintendence  of  his  business  during  the  years  he  was  in  his  service, 
and  in  the  absence  of  any  positive  agreement,  as  to  any  oUier  rate  of  wages,  the 
rate  paid  to  the  one  shopman  may  reasonably  be  accepted  as  what  may  be  fairly 
allowed  to  the  other.  Hamilton  IIussel.** 

"  Edinburgh,  26iA  June  1873. — The  Sheriff,  having  considered  the  appeals  of 
parties  and  whole  process,  dismisses  the  defender's  appeal,  sustains  the  pur- 
suer's appeal  to  the  effect  of  recalling  the  interlocutor  submitted  to  review,  in 
so  far  as  it  sustains  the  plea  founded  on  the  triennial  limitation  or  prescription. 
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and  assoilzies  the  defender ;  and  in  so  far  as  it  finds  no  expenses  due  to  the 
'pursuer,  Finds  (1)  that  the  pursuer  served  the  defender  as  nis  shop  assistant 
from  the  time  when  the  pursuer  came  to  the  defender's  employment  in  1869, 
being  from  12th  March  1869  down  to  31st  March  1870  (from  and  after  which 
date  the  S.-S.  has  given  effect  to  the  pursuer's  claims,  and  his  judgment  as 
to  these  is  hereinafter  affirmed  ;  (2)  That  no  specific  rate  of  remuneration  for 
the  pursuer's  said  services  from  12tn  March  1869  to  Slst  March  1870  was  agreed 
on  between  him  and  the  defender,  and  that  in  these  circumstances  such  re- 
muneration falls  to  be  fixed  quantum  meruit ;  (3)  That  wages  for  his  services 
at  the  rate  of  5s.  per  week,  exclusive  of  board  and  lodging  for  said  period,  is, 
in  the  circumstances,  a  reasonable  remuneration  for  the  pursuer's  siiid  services  ; 
(4)  That  wages  at  said  rate  for  the  period  from  12th  March  1869  to  31st  March 
1870,  or  54  weel^  amount  to  £13,  10s. ;  (5)  That  the  pursuer  in  the  account 
sued  on  (No  2  of  process)  admits  that  the  defender  falls  to  be  credited  with 
furnishings  and  payments  made  to  him  during  the  period  from  12th  March  1869 
to  31st  March  1870,  which  amount  to  the  sum  of  .£12  ;  and  (6)  That  the  pursuer 
is  thus  entitled  to  decree  for  £1,  10s.,  in  addition  to  the  sum  of  £6,  1  Is.  9d.  for 
which  he  has  already  obtained  decree :  Therefore  decerns,  and  ordains  the  defen- 
der to  make  payment  to  the  pursuer  and  complainer  of  this  additional  sum  of 
£1,  10s. :  Finds  the  defender  liable  to  the  pursuer  in  .£5,  8s.  6d.  of  modified 
expenses  :  To  the  extent  and  effect  foresaid,  afiirms  the  judgment  of  the  S.-S., 
and  quoad  ultra  alters  the  same  and  decerns,  but  of  new  supersedes  extract  until 
the  pursuer  shall  produce  the  defender's  receipt  for,  or  place  in  the  hands  of  the 
Sheriff-Clerk  for  delivery  to  the  defender,  the  watch  admitted  to  have  been 
lent  to  him  by  the  defender.  Geo.  H.  Thoms. 

"  iVo(«. — The  Sheriff  has  felt  the  same  difficulty  as  the  S.-S.  as  to  the  opera- 
tion of  the  triennial  limitation  or  prescription.  The  Sheriff  has  however  come 
to  an  opposite  conclusion  from  the  S.-S.,  on  consideration  of  the  authorities  on 
the  point.  Baron  Hume's  opinion  (see  Shepherd  v.  Meldrum,  23rd  Jan.  1812  ; 
Hume  394)  is  that  in  a  case  like  the  present,  which  turns  on  the  defence  stated 
to  the  claim  of  wages,  *  it  rather  lies  with  the  defender  to  establish '  that  defence, 
*  and  that  the  law  cannot  assume  a  presumption  of  his  payment  of  competent 
wages — a  defence  he  has  disclaimed  by  his  whole  course  of  pleading.'  In 
M^Nauqhton  v.  M'Naughton,  Ist  July  1813 ;  Hume  396,  the  Court  expressly 
decided  that  the  triennial  prescription  was  inapplicable  to  the  circumstances 
of  a  similar  case,  *in  respect  payment  is  not  alleged.'  Following  on  this 
dicision  there  are  dicta  by  Lord  President  Boyle  and  Lord  Jeffrey  in  the  case 
of  Anderson  v.  Halley,  11th  June  1847 ;  9  D.  1222  (the  case  quoted  by  the 
S.-S.),  which  show  that  Judges  whose  attention  had  been  called  to  the  cases 
reported  by  Hume  were  not  prepared  to  disregard  the  decision  in  M'Naughton's 
case.  It  is  important  to  notice  this,  because  in  the  only  authority  to  an 
opposite  effect  (Adam^  v.  Peters,  3rd  Feb.  1842  ;  4  D.  599)  the  decisions  reported 
in  Hume  were  not  brought  under  the  notice  of  the  Court.  The  Session  papers 
show  that  any  written  argument  in  the  last  mentioned  case  took  place  in  1837, " 
while  Hume's  decisions  were  not  published  until  1839.  The  report  of  this 
case  is  otherwise  unsatisfactory,  and  on  the  whole  matter  the  Sheriff,  although 
not  without  hesitation,  inclines  to  the  opinion  that  the  triennal  limitation  of 
proof  is  here  inapplicable.  In  this  case,  moreover,  there  is  found  what  Lord 
Jeffrey  in  Anderson  v.  Halley  called  *  an  important  specialty — that  this  man 
paid  something,'  as  is  illustrated  by  the  payments  of  15s.  on  29th  April  1869, 
£1  on  6th  July  1869,  £1  on  23rd  August  1869, 6s.  on  12th  Jan.  1870,  while  his 
defence  is :  *  The  defender  took  and  kept  pui-suer  in  his  employment  solely 
out  of  charity  and  for  his  board,  beyond  which  pursuer  was  to  get  nothing 
from  defender. ' 

"  Had  the  Sheriff  been  of  a  different  opinion,  the  pursner  (who  did  not  call  the 
opposite  party  as  his  witness)  must  have  been  given  an  opportunity  of  proving 
his  claim  beyond  the  three  years  by  the  defender's  writ  or  oath  b^oie  the  case 
could  be  finally  disposed  o£ 

^  No  interest  on  the  sums  sued  for  is  concluded  for.  G.  H.  T." 
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SHERIFF  COURT  OP  PERTHSHIRE. 
^    Sheriff  Barclay,  LL.D. 

KINLOGH-RANNOCH  SCHOOL  BOABD  CASE. — Jvly  28. 

Election  of  School  Board — Vote  not  previouely  challenged — Exj^enses, — The  fol- 
lowing is  the  judgment  of  the  learned  S.S. : — 

"  Perth,  28th  July  1873.— Having  heard  parties'  procurators,  and  made  avi- 
zandum with  the  proceedings,  Finds  that  it  is  averred,  and  not  denied,  that  the 
petitioner  was  personally  present  at  the  poll  for  electing  members  of  the 
school  Board  of  the  quoad  sacra  Paiish  of  Kinloch-Rannoch,  and  took  no 
objection  to  the  admission  to  vote  of  Alexander  Anderson,  the  person  whose 
vote  is  now  objected  to,  nor  at  the  declaration  of  the  poll  did  he  take  any 
objection  to  the  return  then  made  :  Finds  farther,  that  when  the  petitioner's 
own  election  was  made  subject  of  dispute  before  the  Sheriff  because  of  an 
invalid  vote  given  on  his  behalf,  he  took  no  proceedings  to  challenge  the  votes 
on  the  other  side  :  Therefore,  under  these  circumstances,  YinSs  that  the 
petitioner  is  now  barred  by  personal  exception  from  questioning  the  qualifica- 
tion of  a  voter  not  timeously  challenged,  and  now  that  the  vote  has  been  given, 
it  would  be  difficult,  if  not  incompetent  under  the  spirit  of  the  Ballot  Act,  to 
ascertain  how  it  was  given  so  as  to  apply  any  adequate  remedy :  Therefore 
dismisses  the  petition,  and  decerns.    .  Hugh  Barclay. 

**Note, — This  application  raises  a  new  and  difficult  question.  There  is 
provision  in  the  Ballot  Act  for  candidates  being  present  at  the  poll  personally 
or  by  representative.  This  doubtless  is  to  check  the  admission  to  vote  of 
persons  not  on  the  roll  or  personification  of  any  such.  If  objected,  and  the 
objection  erroneously  sustained,  the  remedy  is,  as  in  the  Methven  case,  for  the 
Sheriff  to  admit  a  solenm  declaration  (but  only  if  the  excluded  voters  choose 
voluntarily  to  make  such)  as  to  how  they  would  have  voted  had  they  reached 
the  ballot  urn.  But  there  is  a  difficulty  when  a  party  has  without  or  after 
objection  been  erroneously  admitted  to  vote,  and  has  voted.  There  could  be 
no  great  difficulty  in  ascertaining  the  right  of  the  individual  to  vote,  but  the 
roll  of  voters  must  ever  be  held  paramount  evidence  of  the  right,  and  cannot 
be  set  aside  because  of  any  trivial  error.  Here  it  is  admitted  mat  Anderson  is 
on  the  roll,  and  there  was  produced  at  the  hearing  certain  writings  to  shew  that 
he  was  correctly  placed  thereon.  On  the  other  hand  there  were  produced 
certain  writings  to  shew  that  he  had  not  the  right.  The  objection  was  that  his 
residence  was  not  within  the  qxioad  sacra  boundary,  but  within  the  territory  of 
the  original  parish.  The  Sheriff  could  have  taken  up  this  separate  question 
and  decided  thereon,  (tnd  might  have  found  against  the  right  to  vote  in  this 
district.  But  then  what  would  have  been  the  practical  result  in  this  dispute  ? 
The  insuperable  plea  in  bar  of  said  farther  inquiry  rests  on  the  fact  that  the 
petitioner  without  objection  saw  Anderson  the  voter  give  his  vote,  and  sub- 
sequently made  no  objection  to  the  return  in  which  the  vote  was  counted.  An 
objection  however  was  made  on  the  other  side  by  the  respondent  Cobet  against 
a  vote  given  for  the  petitioner,  because  of  the  voting  paper  having  the  number  of 
votes  stated  in  writing  and  not  by  marks  or  figures,  ana  therefore  invalid.  The  pe- 
titioner appeared  and  opposed  the  application  to  amend  the  return,  but  did  not 
seek  to  counterbalance  the  invalid  vote  by  complaining  of  an  equally  invalid  vote 
given  for  the  respondent  by  a  person  not  qualified.  When  the  Sheriff  sustained 
the  respondent's  objection,  ana  unseated  tne  petitioner,  and  declared -the  Board 
to  be  validly  constituted  with  the  name  of  the  respondent  in  place  of  the 
petitioner,  the  latter  now  for  the  first  time  seeks  reprisals  by  chcdlenging  the 
vote  of  Anderson,  on  the  gratuitous  supposition  that  it  was  given  for  the 
respondent.  He  now  seeks  to  have  matters  restored  to  their  first  state  by 
unaoing  what  the  Sheriff  formerlv  did.  This  would  be  much  after  the  fashion 
of  a  game  of  chance,  each  party  playing  off  his  card  in  succession. 

"  The  greatest  difficulty  nowever  remains  behind.  Supposing  that  the  right 
to  vote  by  Anderson  was  decided  in  the  negative,  and  that  the  Return  might 
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competently  once  moie  be  amended,  then  how  is  it  to  be  ascertained  for  whom 
that  person  did  vote  ?  It  is  clear  that  he  cannot  be  held  as  voting  for  anj  one 
of  the  candidates  more  than  another.  It  is  stUl  clearer  that  he  could  not  be 
compelled  to  declare  for  whom  he  voted.  If  he  chose  to  volunteer  such 
declaration  then  he  would  be  wilfully  violating  the  Boirit  or  rather  the  magic 
spell  of  the  ballot,  and  therefore  it  is  question^le  if  nis  declaration  would  oe 
worthy  of  credit  Such  ex  post  facto  proceedings  would  inevitably  lead  to  the 
admission  of  bribeiy  and  coercion,  which  the  ballot  is  supposed  effectually  for 
ever  to  have  extinguished.  It  would  then  be  in  the  power  of  one  or  two 
individuals  to  endeavour  to  upset  an  election  and  violate  the  scheme  of  inviol- 
able secrecy.  The  Sheriff  is  not  called  on,  or  is  he  prepared,  to  say  whether, 
where  an  objection  has  been  made  at  the  proper  time  of  the  right  of  a  party  to 
vote,  and  which  has  been  repelled  by  the  returning  officer,  the  voting  -paper  of 
the  objected  person  might  not  be  marked  by  the  returning  officer,  so  in  the 
event  of  the  objection  being  afterwards  sustained  (but  only  uien)  the  direction 
of  the  vote  might  be  ascertained  and  the  remedy  given ;  but  such  is  not  the 
case  in  hand.  Where,  as  in  burgh  elections,  there  exists  a  counterfoil  of  each 
ballot  paper,  identification  could  i;(dth  ease  be  ascertained,  but  (for  what  reason 
it  is  difficult  to  guess)  this  check  is  not  required  in  the  election  of  rural  Boards, 
though  if  proper  and  necessary  in  one  class,  so  should  it  be  in  both.  See  also 
sec  27  of  tne  Fallot  Act,  where  a  mode  of  identification  is  provided  for. 

"  It  is  obvious  that,  although  a  decision  was  given  adverse  to  the  admission  of 
Anderson's  vote,  that  could  not  have  the  effect  of  upsetting  the  return  as  a 
whole.  It  could  only  at  the  farthest,  influence  the  election  of  the  three  lowest 
on  the  poll.  The  vote  undoubtedly  was  given  without  objection  on  the  prima 
facie  evidence  of  the  rolL  It  was  given  and  received  in  good  faith,  and  cannot 
now  be  challenged. 

**  The  Sheriff  has  made  no  finding  as  to  expenses.  He  is  aware  that 
other  Sheriffs  have  given  costs  both  for  and  against  the  returning  officer.  He 
is  also  aware  that  ms  not  adopting  the  same  course  has  been  uie  subject  of 
tome  animadversion.  But,  with  all  deference,  he  feels  constrained  to  follow  his 
negative  practice  until  some  more  authoritative  decision  be  given.  It  must  be 
conceded  that  neither  the  Educational  Statute  nor  the  Ballot  Act  give  authority 
to  award  costs  on  either  side.  The  procedure  is  not  one  at  common  law,  but  is 
strictly  statutoiy.  He  is  of  the  opinion  that  the  creature  of  Statute  never  can  go 
beyond  its  imparted  powers.  The  case  is  not  brought  into  Court,  or  afterwaids. 
conducted  in  any  of  the  recognised  forms  either  of  civil  or  criminal  suits  and 
prosecutions.  The  forms  in  the  Sheriff  Court  Act  or  Summary  Procedure 
Act  would  both  be  out  of  the  question.  All  that  the  Education  Act  (sec 
14)  requires  is  that  the  question  be  'eunvmarily  determined.'  No  record  of 
averments  or  evidence  is  required,  or  is  competent.  The  decision  of  the  Sheriff, 
whether  the  principal  or  suDstitute,  is  final,  and  subject  to  no  appeal  or  review. 
Nothing  can  be  less  judicial  than  such  procedure.  The  issue  is  not  one 
between  individuals.  It  involves  no  matter  of  patrimonial  or  pecuniary 
interest,  but  solely  one  of  public  policy.  It  is  a  community,  not  a  person  whose 
interests  are  chiefly  involved  in  the  issue.  Even  in  civil  suits  costs  did  not 
originally  follow  as  matter  of  course.  Under  the  old  Scotch  Statutes  these 
were  only  given  against  'wilful,  obstinat,  and  malitious  pleyers'  (1592,  c  144), 
and  never  where  there  was  a  probable  cause  of  action  or  defence.  In  modem 
practice,  costs  in  proper  civil  suits  generallv  follow  success,  but  even  yet  such 
18  always,  in  the  aiscretion  of  the  Court,  wno  either  refuse  or  modify  the  costs ♦ 
according  to  circumstances.  In  penal  Statutes  nothing  is  better  recognised  in 
practice,  than  that  where  costs  are  not  enacted  in  addition  to  penalty,  costs  cannot 
be  given  (see  1775,  iViUm,  Mwr.  16,433  ;  1775,  Macadam,  ibid.  8673).  In  the 
Ballot  Act  there  are  various  penalties,  but  not  one  clenched  with  costs  of 
prosecution.  See  the  recent  decision  of  the  full  bench  as  to  the  power  of  justices 
to  award  costs  where  they  act  more  ministerially  than  judicially,  lltn  June 
1872,  Love  v.  Lang,  44  Jurist,  447.  See  also  as  to  the  power  of  justices  to 
award  costs  against  the  Crown,  unless  where  specially  authorised  or  exempted, 
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28th  Nov.  1862,  White,  35  Jurist,  44.  See  also  30th  June  1862,  Shedden,  34 
Jurist,  588.  The  principle  appears  to  be  this.  Where  the  case  is  brought  at 
common  law,  and  the  Judge  strictly  acts  judicially,  and  more  or  less  m  the 
ordinary  forms  of  process,  the  ri^ht  to  award  costs  falls  under  the  ordinary 
jurisdiction  of  the  magistrate.  Where,  on  the  other  hand,  the  Judge  acts 
under  a  Statute,  then,  unless  authorized  by  that  Statute,  or  that  the  matter  of 
contest  is  between  private  parties  contending  for  their  individual  interests,  and 
where  the  procedure  is  conducted  more  or  less  in  the  ordinary  forms  of  civil 
process,  the  Judge  has  no  power  to  award  costs.  Where  he  acts  entirely  under 
a  public  Statute,  and  decides  a  public  question,  as  brought  before  him  by  one  of 
the  public  to  vindicate  a  public  right,  and  defended  by  a  public  officer  as  repre- 
sentmg  the  public,  he  cannot,  except  authorized,  subject  either  of  the  parties 
acting,  as  oigans  of  the  particular  community,  in  costs.  Parties  ought  rather  to 
be  encouraged  in,  than  debarred,  from  striving  that  the  public  institutions  are 
upheld  from  all  individual  influence  or  interference,  and  kept  in  purity  and 
integrity. 

"Under  the  Bankrupt  Acts,  even  although  competition  for  the  office  of 
trustee  is  not  a  public  but  a  personal  question,  and  the  obtaining  of  office  is  one 
of  gain,  and  the  procedure  is  strictly  judicial,  yet  express  power  is  given  by  the 
Statute  to  award  costs  (Act  1857,  sec.  4).  Provision  is  miade  in  the  Poor  Law 
Acts  for  an  appeal  to  the  Sheriff  as  to  the  election  of  Parochial  Boards,  and  by 
the  27th  section  of  the  Act  8  &  9  Vict.  chap.  83,  it  is  expressly  provided  *  that 
it  shall  be  lawful  for  the  Sheriff  to  order  the  expenses  of  all  such  proceedings 
to  be  paid  by  stick  parties  and  in  such  manner  as  by  him  may  seem  equUabUJ 
There  having  been  no  provision  as  to  costs  as  between  an  applicant  ^r  relief 
and  a  ParocMal  Board  refusing  it,  and  consequent  appeal  to  the  Sheriff,  an  Act 
of  Sederunt  became  necessary  to  authorize  the  award  of  costs,  12th  January 
1846.  These  instances  clearly  confirm  the  view  of  the  S.-S.  that  it  requires 
statutor}'  authority  to  sanction  the  award  of  costs  in  qiiestions  relating  to  the 
exercise  of  franchise  and  the  constitution  of  public  bodies,  which  ought  not  to 
be  viewed  as  questions  of  private  interest,  such  as  between  creditor  and 
debtor. 

"  The  Sheriff  could  cite  other  Statutes  where  power  is  given  or  withheld, 
according  to  the  nature  of  the  right>  conferred  being  of  a  public  or  private 
character.  But  the  precedent  which  he  chiefly  relies  on  is  the  very  cognate 
cases  of  parliamentary  and  municipal  elections.  Under  these  Stat\it^  parties 
were  from  the  first  entitled  to  make  claims  to  vote,  and  state  objections  to 
claimants.  The  matter  was  heard  by  the  Sheriff  in  the  first  instance,  with  an 
appeal  to  a  conclave  of  Sheriffs  in  ■  the  second  instance ;  but  though  witnesses 
were  examined  sometimes  at  much  expense,  and  agents  and  counsel  often 
employed,  no  costs  were  authorized  by  the  successive  Statutes,  and  so  never  were 
asked  or  given.  It  required  a  recent  special  enactment  to  authorize  such  Ijcing 
given  by  Sheriffs  and  the  Court  of  Appeal,  but  only  in  the  case  of  ^frivolous 
objections'  (24  &  25  Vict.  c.  83,  sec.  37).  It  will  be  observed  that  both  the 
Sheriffs  and  the  Court  of  Appeal  exercise  their  recent  power  with  exemplary 
discretion  and  moderation,  so  as  not  check  the  free  exercise  of  public  rights. 

"  Were  the  Sheriff  satisfied  he  had  the  power  to  award  costs,  he  would  have 
greater  satisfaction  in  awarding  them  in  favour  of  a  returning  officer  unneces- 
sarily (as  in  this  case)  made  to  defend  a  Return,  but  if  given  on  the  one  side  it 
follows  they  must  also  be  awarded  on  the  other,  and  costs  were  accordingly 
asked,  but  refused  both  in  the  Tulliallan  and  Methven  cases  in  this  Court.  If 
the  returning  officer  was  thus  made  liable,  in  return  of  his  small  fee,  in  payment 
of  costs,  which  might  be  of  heavy  amount,  for  mere  errors  in  judgment,  then  the 
wise  saying  of  Lord  Stair,  applicable  generally  to  all  judges  and  magistrates, 
would  be  equally  and  more  so  to  returning  officers,  that  '  none  but  a  fool  or  a 
beggar*  would  accept  such  an  office,  with  so  small  gain  but  heavy  responsibility.' 

H.  B." 
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EIGHTS  OF  TEADE  UNIONS  UNDER  THE  TRADE 

UNION  ACT,  1871.— No.  11. 

The  ninth  section  facilitates  the  bringing  of  actions  and  prosecu- 
tions by  or  against  registered  Trade  Unions.  This  is  to  be  done  in 
all  cases  in  the  names  of  the  trustees,  or  of  any  other  oflScer  of  the 
Trade  Union  "who  may  be  authorised  so  to  do  by  the  rules 
thereof."  It  is  not  said  that  the  consent  of  the  executive  or  of  the 
Society  itself  shall  be  necessary.  This  is  a  matter  in  which  the 
trustees  will  be  controlled  by  the  rules  of  the  Society,  which  ought 
to  define  the  relative  powers  and  responsibilities  of  the  officers. 

The  clause  is  as  follows :  "  The  trustees  of  any  Trade  Uniop 
registered  under  this  Act,  or  any  other  officer  of  such  Trade  Union 
who  may  be  authorised  so  to  do  by  the  rules  thereof,  are  hereby 
empowered  to  bring  or  defend,  or  cause  to  be  brought  or  defended, 
any  action,  suit,  prosecution,  or  complaint  in  any  Court  of  law  or 
equity,  touching  or  concerning  the  property,  right,  or  claim  to  pro- 
perty of  the  Trade  Union ;  and  shall  and  may,  in  all  cases  concern- 
ing the  real  or  personal  property  of  such  Trade  Union,  sue  and  be 
sued,  plead  and  be  impleaded,  in  any  Court  of  law  or  equity,  in 
their  proper  names,  without  other  description  than  the  title  of  their 
office ;  and  no  such  action,  suit,  prosecution,  or  complaint  shall  be 
discontinued  or  shall  abate  by  the  death  or  removal  from  office  of 
such  persons,  or  any  of  them,  but  the  same  shall  and  may  be  pro- 
ceeded in  by  their  successor  or  successors  as  if  such  death,  resigna- 
tion, or  removal  had  not  taken  place ;  and  such  successors  shall  pay 
or  receive  the  like  costs  as  if  the  action,  suit,  prosecution,  or  com- 
plaint had  l>een  commenced  in  their  names  for  the  benefit  of  or  to 
be  reimbursed  from  the  funds  of  such  Trade  Union,  and  the  sum- 
mons to  be  issued  to  such  trustee  or  other  officer  may  be  served  by 
leaving  the  same  at  the  registered  office  of  the  Trade  Union," 

The  power  of  deciding  what  actions  are  to  be  brought  or  defended 
on  behalf  gf  the  Society  is  vested,  it  is  presumed,  even  if  there  be 
no  express  provision  to  that  effect,  in  the  Society  itself,  or  in  the 
officers  to  whom  the  general  conduct  of  its  affairs  is  committed,  the 
trustees  or  officer  "  authorised"  by  the  rules  being  merely  nominal 
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plamtiffs  or  defendants  in  the  same  way  as  the  **  public  officers"  of 
some  banks.  It  is  expedient,  however,  that  the  rules  should  ex- 
pressly state  what  control  the  Board  or  Committee  of  management 
shall  have  in  case  of  litigation.^ 

In  England  it  has  been  held  that,  where  the  rules  of  a  Society 
provide  that  no  action  shall  be  brought  without  the  consent  of  the 
directors,  this  authority  will  be  presumed  at  the  trial,  and  the  de- 
fendant will  not  be  allowed  at  the  trial  to  allege  that  the  trustees 
are  suing  without  the  necessary  consent* 

A  bond  or  bill  payable  to  the  trustees  for  the  time  being  must 
be  sued  on  by  the  trustees  when  the  action  is  brought,  not  by  the 
persons  who  were  trustees  when  the  bond  or  blQ  was  made ; '  and 
on  the  death  or  removal  of  one  trustee,  the  remaining  and  new 
trustee  may  sue  without  any  transfer  ^r  conveyance  of  the  right,* 
even  although  it  does  not  appear  on  the  face  of  the  security  that 
they  are.  trustees.* 

The  tenth  section,  which  is  the  same  as  18  &  19  Yict.  c.  63,  sec. 
20,  declares  that  a  trustee  of  a  registered  Trade  Union  '*  shall  not 
be  liable  to  make  good  any  deficiency  which  may  arise  or  happen 
in  the  funds  of  such  Trade  Union,  but  shall  be  liable  only  for  the 
moneys  which  shall  be  actually  received  by  him  on  account  of  such 
Trade  Union."  The  liability  of  the  trustees  imder  this  clause  does 
not  materially  differ  from  that  of  ordinary  trustees  in  private  trusts. 
In  England,  unless  the  terms  of  the  trust  are  otherwise  expressed, 
trustees  are  by  statute  chargeable  only  for  what  they  actually  re- 
ceive, notwithstanding  their  signature  of  any  receipt  for  the  sake  of 
imiformity,  and  are  answerable  only  for  their  own  acts  and  neglects, 
and  not  for  those  of  each  other,  nor  for  anyperson  with  whom  any 
trust-fund  may  be  deposited,  nor  for  any  deficiency  of  any  securities, 
unless  through  tfieir  awn  wilfid  default.^  The  clause  which  by  force 
of  statute  is  implied  in  every  trust-deed  in  Scotland  is  of  like  im- 
port, and  bears  that  *'  each  trustee  shall  only  be  liable  for  his  own 
acts  and  intromissions,  and  shall  not  be  liable  for  the  acts  and 
intromissions  of  co-trustees,  and  shall  not  be  liable  for  omissions."  ^ 

By  this  section  trustees  are  not  made  debtors  of  the  Society  when 
they  receive  its  money,  but  merely  bailees  or  depositaries ;  so  tliat  if 
they  are  robbed  of  it,  without  fault  on  their  part,  they  are  not  liable 
to  repay  the  amount.®  They  become  Hable  for  the  loss  of  the  funds 
of  the  Society  only  if  that  loss  occurs  through  their  neghgence ;  that 
is  to  say,  through  their  failure  to  exercise  due  and  reasonable  care.' 

1  CuthUl  V.  Kinodom,  1  Exch.  494,  17  L.  J.,  Exch.  177. 

•  Doe  V.  Glover,  15  Q.  B.  103. 

»  Timms  v.  WiUiams,  3  Q.  B.  413. 

*  WcUker  v.  CHles^  supra, 

■  Cartridge  v.  QHffiiha,  1  B.  &  Aid.  57. 

•  22  &  23  Vict  c.  35,  «.  81. 
'  24  &  25  Vict.  c.  84  s.  1. 

«  Wallcer  V.  British  Oiuiraniee  Association,  21  L.  J.,  Q.  B.  277 ;  18  Q.  B.  277. 
OiUin  V.  Maemullin,  38  L.  J.,  V.  C.  25 ;  L.  R.  2  P.  C.  817. 

*  Cases  cited.    See  Coggs  v.  Barnard,  L.  Baym,  909,  1  Smith's  L.  C.  194,  etc 
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Where  therefore  the  funds  have  been  invested  in  the  way  authorised 
by  the  rules  of  the  Society,  and  the  bank  or  other  investment  fails,  the 
trustees  are  not  liable  to  make  good  the  loss,  provided  they  have  used 
such  skill  and  knowledge  as  they  possessed  in  selecting  and  retaining 
the  investment, and  have  dictedbonafide}  Thus  trustees  are  not  liable 
for  loss  by  the  failure  of  a  bank  where  money  is  deposited  until  a  suit- 
able investment  is  found,  unless  the  bank  was  in  bad  credit,  and  they 
have  been  negligent  in  not  withdrawing  the  money  before  the  failure.* 

It  cannot  be  doubted  that  the  trustees  will  be  liable  for  loss 
sustained  in  consequence  of  their  having  invested  the  funds  com- 
mitted to  their  care  in  a  manner  not  sanctioned  by  tlie  rules,  where 
the  rules  prescribe  a  particular  mode  of  investment.  In  many 
cases,  however,  the  rules  of  Trade  Unions  unfortunately  do  not 
prescribe  the  manner  in  which  their  funds  are  to  be  invested,  and 
there  is  no  statutory  rule  such  as  is  laid  down  in  the  case  of 
Friendly  Societies  and  Industrial  and  Provident  Societies. 

When  the  management  of  the  funds  is  reaUy  vested  in  the 
directors  or  a  committee  or  council  of  the  Society,  it  has  been 
held  in  one  case,  that  trustees  who  act  merely  ministerially  cannot 
be  made  personally  liable  for  misapplication  of  the  funds  after  being 
uplifted  by  cheques  drawn  by  them  in  obedience  to  the  orders  of 
such  directors  or  council,  even  when  they  were  cognizant  of  the 
object  to  which  the  money  was  to  be  applied.'  In  that  case  the 
directors  were  held  bound  to  make  good  the  loss.  But  it  cannot 
be  taken  to  absolve  the  trustees  from  the  duty  of  preventing  an 
obviously  illegal  or  unauthorised  application  of  funds  devoted  to 
puTY>oses  which  they  are  bound  to  know. 

The  trustees  are  entitled,  in  terms  of  the  following  section  (11), 
to  require  the  treasurer  to  render  to  them  an  account  of  the  moneys 
and  securities  in  his  hands,  and  the  section  seems  to  impose  upon 
them  the  correlative  duty  of  requiring  such  an  accounting  from 
time  to  time.  For  loss  arising  through  the  neglect  of  this  duty 
they  may  possibly  be  made  liable,  notwithstanding  the  large  terms 
of  exemption  in  section  10. 

It  is  not  provided  that  the  treasurer  shall  find  security,  the  clause 
to  that  effect  in  the  Friendly  Societies  Act  not  being  introduced 
into  this  Statute.  But  the  11th  section,  which  is  nearly  the  same 
as  the  22d  of  18  &  19  Vict.  c.  63,  provides  that  every  treasurer  or 
other  officer  of  a  registered  Trade  Union  must,  at  the  times  ap- 
pointed by  the. rules,  or  upon  being  required  to  do  so,  render  to  the 
trustees  or  to  the  members  at  a  meeting  of  the  Trade  Union,  an 
account  "  of  all  moneys  received  and  paid  by  him  since  he  last  ren- 
dered the  like  account,  and  of  the  bjdance  then  remaining  in  his 
hands,  and  of  all  bonds  or  securities  of  such  Trade  Union,  which 
account  the  trustees  shall  cause  to  be  audited  by  some  fit  and  proper 
persons  by  them  to  be  appointed." 

^  Comp.  Dartnall  v.  Hvmard^  4  B.  &  C.  345. 

•  JoJinston  V.  Newton,  11  Hare,  169,  22  L.  J.,  Cli.1039.    Pearson  v.  Orierson, 
Nov.  19,  1826,  4  S.  205. 

*  Grimes  t.  Harrison,  28  L.  J.,  Ch.  823,  26  Bear.  435. 
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It  is  to  be  observed  that  the  rules  are  required  by  the  first 
schedule  to  make  provision  "  for  the  annual  or  periodical  audit  of 
accounts."  The  appointment  of  auditors  is  however  by  this  clause 
vested  in  the  trustees,  who  have  also,  it  would  appear,  power  to 
require  an  accounting,  if  necessary,  at  a  different  time  irom  that 
fixed  by  the  rules.  The  Society  itseM  has  the  same  power;  but, 
varying  from  the  Friendly  Societies  Act,  this  section  gives  no 
authority  to  the  Committee  either  in  regard  to  the  appointment  of 
auditors  or  calling  the  treasurer  or  other  officers  to  account. 

Auditors  are  generally  appointed  by  the  Society ;  but  it  may  be 
said  that,  according  to  the  strict  construction  of  this  section  of  the 
Statute,  the  statutory  audit  must  be  made  by  a  person  or  persons 
appointed  by  the  trustees,  whom  they  shall  cause  to  audit  the  ac- 
counts rendered  to  them  or  to  the  Society.  It  may  be  possible  to 
limit  the  words  relating  to  the  appointment  of  au^tors  to  the  case 
in  which  the  trustees  have  for  special  reasons  required  an  account- 
ing. But  it  will  be  the  safe  course  that  the  auditors  should  be 
appointed  by  the  trustees,  and  that  the  trustees  should  take  a 
general  supervision  of  the  audit  The  same  persons  may  perhaps  be 
appointed  as  auditors  by  the  trustees  who  have  already  been  elected 
by  the  Society,  provided  the  trustees  exercise  their  own  judgment 
as  to  theii'  being  "  fit  and  proper  persons." 

Upon  the  account  being  audited,  the  treasurer  shall,  if  required, 
"  hand  over  to  the  said  trustees  the  balance  which  upon  such  audit 
appears  to  be  due  from  him  f  and  also,  if  required,  "  all  securities 
and  effects,  books,  papers,  and  property  of  the  said  Trade  Union  in 
his  hands  or  custody."  If  he  fail  to  do  so  the  trustees  may  sue  him 
"  in  any  competent  Court  ^  for  the  balance  appearing  to  have  been 
due  from  him  upon  the  account  last  rendered  by  him,  and  for  all 
the  moneys  since  received  by  liim  on  account  of  the  said  Trade 
Union,  and  for  the  securities  and  eflPects,  books,  papers,  and  property 
in  his  hands  or  custody,  leaving  him  to  set  oflT  in  such  action  the 
sums,  if  any,  which  he  may  have  since  paid  on  account  of  said 
Trade  Union."  The  trustees  are  entitled  to  recover  full  costs,  taxed 
as  between  attorney  and  client 

In  Scotland  the  Sheriff  Court  of  the  county  is  a  competent 
Court  for  all  the  purposes  mentioned  in  this  section.  In  England 
the  jurisdiction  of  the  County  Courts  is  limited  iu  respect  of  the 
amoimt  that  may  be  sued  for  (£50),  and  in  other  respects ;  and  in 
each  case  the  competency  of  suing  in  the  County  Court  or  the 
Superior  Courts  of  law  or  equity  must  be  determined  by  the 
general  rules  applicable  to  their  jurisdiction. 

The  twelfth  section  of  the  Act  is  that  which  provides  a  summary 
mode  of  remedy  against  those  who  defraud  the  iS^ade  Union,  or  with- 

*  In  the  corresponding  clanse  of  the  Friendly  Societies  Act  the  words  arc,  "  in 
the  County  Court  of  the  district,  or  in  any  of  the  Superior  Courts  of  Common  Law, 
or  in  any  other  Court  haying  jurisdiction,"  18  &  19  Vict.  c.  63,  s.  22.  Cf.  20  ft 
21  Vict  c.  101,  8.  1. 
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hold  its  money  or  property,  whether  they  be  its  members  or  not.  It  is 
framed  on  the  model  of  the  24th  section  of  the  Friendly  Societies  Act, 
and  provides  that  a  complaint  may  be  made  in  certain  cases  specified 
to  the  Court  of  Summary  Jurisdiction  in  which  the  registered  oflSce 
of  the  Trade  Union  is  situated,  by  any  person  on  behalf  of  the  Trade 
Union,  or  by  the  Eegistrar  in  England,  or  by  the  Procurator-Fiscal 
of  such  Court,  or  "  by  the  Trade  Union"  (which  must  be  explained 
from  the  previous  clause  to  mean  any  person  on  behalf  of  the  Trade 
Union),  with  his  concurrence,  in  Scotland.  The  provision  that  the 
Eegistrar  in  England  and  Ireland  may  make  the  complaint,  is  taken 
from  the  Act  23  &  24  Vict.  c.  58,  s.  9,  and  is,  as  Mr.  Brabrook  justly 
remarks,  "  an  enactment  of  doubtful  utility,  as  it  constitutes  the 
Eegistrar  a  public  prosecutx)r  in  these  matters,  and  does  not  furnish 
him  with  means  for  effectually  fulfilling  that  function."  In  Scot- 
land there  is  no  right  to  prosecute  without  application  to  the  Pro- 
curator-Fiscal of  Court,  either  that  he  may  bring  the  complaint 
himself,  or  grant  his  concurrence  to  the  parfy  authorised  to  ^rose- 
cute  on  behalf  of  the  Trade  Union  (see  sec.  19). 

Explanations  and  definitions  are  afterwards  given  (see  sec.  19) 
with  respect  to  the  Courts  before  which  complaints  may  be  brought, 
and  their  powers. 

The  jurisdiction  given  by  this  section  is  confined  to  the  Court  of 
Summary  Jurisdiction  for  the  place  where  the  registered  office  of 
the  Trade  Union  is  situated.  Hence  it  follows  that  the  remedy 
given  by  the  Act  is  not  always  available  in  the  Court  of  the  place 
where  the  party  concerned  lives,  and  has  had  his  dealings  with  thp 
Trade  Union.  Thus  a  Trade  Union  may  have  a  branch  or  an  agent 
in  Newcastle,  its  registered  office  being  in  Manchester  or  London. 
The  complaint  against  the  agent,  officer,  or  other  person  defrauding 
the  Trade  Union,  can  therefore  be  brought  only  in  Manchester  or 
London,  or  wherever  the  registered  office  is.  This  shews  the  im- 
portance of  having  branches  registered,  in  order  that  there  may  be 
a  summary  local  jurisdiction  to  which  defaulters  are  amenable. 

The  procedure  authorised  by  this  section  is  applicable,  "  if  any 
officer,  member,  or  other  person  being,  or  representing  himself  to 
be,  a  member"  of  a  registered  Trade  Union,  "  or  the  nominee,^  exe- 
cutor, administrator,  or  assignee  of  a  member  thereof,  or  any  person 
.whatever,  by  false  representation  or  imposition  obtain  possession  of 
any  moneys,  securities,  books,  papers,  or  other  eflTects  of  such  Trade 
Union,  or,  having  the  same  in  his  possession,  wilfully  withhold  or 
fraudulently  misapply  the  same,  or  wilfully  apply  any  part  of  the 
same  to  purposes  other  than  those  expressed  or  directed  in  the  rules 
of  such  Trade  Union,  or  any  part  thereof" 

^  Thia  expression  has  been  allowed  per  incuriam  to  remain,  in  transferring  the 
section  from  the  Friendly  Societies  Act.  The  privilege  of  ^yins  sums  under  a  cer- 
tain amount  due  on  the  death  of  members  without  administration  in  England  or  Ireland, 
and  without  confirmation  in  Scotland,  belongs  Only  to  Friendly  and  Industrial  and 
BuUding  Societies.  No  such  privilege  is  ejqpressly  given  to  Trade  Unions,  and  it 
wiU  not,  we  presume,  be  maintained  tiiat  it  is  implied  by  the  careless  insertion  of 
this  woxd  here. 
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The  language  quoted  evidently  applies  only  to  the  case  of  one 
who  wrongfully  obtains  or  personally  keeps  wrongful  possession  of 
moneys,  etc.,belonging  to  the  Society,  by  misapplying  them  or  apply- 
ing them  contrary  to  the  rules.  Its  application  therefore  is  limited 
to  cases  where  there  has  been  some  fraud  by  the  official ;  and  the 
section  does  not  apply  to  the  case  of  a  treasurer  who  is  merely  un- 
able, and  therefore  refuses,  to  pay  a  balance  due  by  him.^  •'  The 
act  need  not  be  one  which  is  the  subject  of  an  indictment,  but 
unless  it  partake  of  fraud  in  some  way,  I  do  not  think  this  section 
applies." 

It  applies  only  to  the  case  of  personal  wrong-doing ;  thus  it  does 
not  give  the  Court  of  Summary  Jurisdiction  power  to  make  any 
order  on  an  assignee  or  trustee  for  the  creditors  of  an  officer  of  a 
union  for  repajrment  out  of  the  insolvent's  effects  of  the  sum  due 
by  him  at  the  date  of  his  bankruptcy  or  insolvency.  Such  an 
assignee  or  trustee  has  obtained  possession  only  in  his  representa- 
tive character,  and  not  by  any  wrongful  act  of  his  own.*  The  de- 
cision in  the  case  cited  was  also  supported  by  the  ratio  that  the 
words  of  the  section  apply  only  to  the  specific  moneys  or  effects 
belonging  to  the  Society,  and  render  the  party  proceeded  against 
punishable  only  on  failure  to  redeliver  these  after  an  order  upon 
liim  to  do  so. 

In  proceedings  before  Justices  in  England  or  Ireland,  the  com- 
plaint must  be  made  within  six  calendar  months  from  the  time 
when  the  matter  of  it  arosa* 

In  Scotland  the  complaint  may  be  brought  under  the  Summaiy 
Procedure  Act,  1864,  which  sets  the  same  limit  in  respect  of  time.* 

The  Court  has  power  under  this  section  to  order  the  person  pro- 
ceeded against  to  deliver  up  the  money  or  property  to  the  Trade 
Union,  "  or  to  repay  the  amount  of  money  applied  improperly,  and 
to  pay,  if  the  Court  think  fit,  a  further  sum  of  money,  not  exceed- 
ing twenty  pounds,  together  with  costs  not  exceeding  twenty  shil- 
lings." In  default  of  such  delivery,  repayment,  or  payment  of 
penalty  and  costs,  the  Court  may  "  order  the  said  person  so  con- 
victed to  be  imprisoned,  with  or  without  hard  labour,  for  any  term 
not  exceeding  three  months." 

It  is  furtlier  provided,  that  nothing  in  the  Act  shall  prevent  the 
Trade  Union,  or  in  Scotland  the  public  prosecutor  (the  Lord  Advo- 
cate), "fix)m  proceeding  by  indictment  against  the  said  party;** 
that  is  to  say,  against  any  person  against  whom  the  proceedings 
authorised  above  described  may  be  takea  But  if  a  conviction  has 
been  obtained  against  any  person  under  the  provisions  of  this  Act,  he 
cannot  afterwards  be  proceeded  against  by  indictment  (sec.  12^  fin,). 

*  BarreU  v.  Marhham,  41  L.  J.,  Mag.  Ca.  118, 
■  Per  Willes,  J.,  in  BarreU  v.  Markfiam,  eit, 

»  Ex  parte  O'DonneU,  85  L.  J.,  Mag,  Ca.  99,  L.  R.  1  Q.  B.  274. 

*  11  &  12  Vict.  c.  43,  8.  11 ;  12  &  13  Vict  c.  70,  8.  11.     See  Jaoomb  y.  Dodgicm, 
32  L.  J.,  Majr.  Ca.  113  ;  8  B.  &  S.  461. 

'  Mvrt9(m  ▼.  D,  o/Athokf  Oct.  26,  1869 ;  8  Macplu  67 ;  1  Coup.  48. 
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Nor  does  the  provision  of  this  summary  remedy  take  away 
the  common  law  remedy  by  action  in  such  a  case,  but  it  is  cumu- 
lative.^ 

EuLEs  AND  Registration. 

It  is  not  proposed  to  consider  in  detail  the  ordinary  rules  of 
Trade  Unions,  but  only  those  provisions  which  must  be  inserted  in 
order  to  comply  with  the  Statute.  The  rules  of  every  registered 
Trade  Union  are  required  to  "  contain  provisions  in  respect  of  the 
several  matters  mentioned  in  the  first  schedule"  to  the  Act  These 
matters  will  now  be  detailed  in  the  order  and  words  of  the  schedule ; 
and  in  considering  them,  most  of  the  statutory  and  other  provisions 
that  Trmst  be  attended  to  in  drawing  up  or  revising  the  rules  of 
such  societies  will  come  under  consideration. 

1.  "  The  name  of  the  Trade  Union  and  place  of  meeting  for  the 
Imsiness  of  the  Trade  Union.*' — Registered  Offijee. 

In  framing  the  rules,  which  must  set  forth  at  the  beginning  the 
name  of  the  Society,  it  is  necessary  to  keep  in  view  the  enactment 
contained  in  sec.  13,  sub-sec.  3,  that  "  no  Trade  Union  shall  be  regis- 
tered under  a  name  identical  with  that  by  which  any  other  existing 
Trade  Union  has  been  registered,  or  so  nearly  resembling  such  name 
as  to  be  likely  to  deceive  the  members  or  the  public.^  The  Secre- 
tary of  State,  in  pursuance  of  the  powers  vested  in  him  by  the  same 
clause  (sub-sec.  6),  has  issued  certain  regulations,  dated  8th  Dec. 
1871,  the  first  of  which,  varying  somewhat  from  the  terms  of  this 
Act,  is  as  follows: — "The  Registrar  shall  not  register  a  Trade 
Union  under  a  name  identical  with  that  of  any  other  existing 
Trade  Union  hnjofwn  to  him,  whether  registered  or  not  registered,  or 
so  nearly  resembling  such  name  as  to  be  likely  to  deceive  the  mem- 
bers or  the  public." 

The  case  of  Beg,  v.  Stephenson,  41  L.  J.,  Q.  B.  366,  was  one  in 
which  two  applications  had  been  made  to  the  Registrar  of 
Friendly  Societies  in  England  to  register  the  Amalgamated  Society 
of  Carpenters  and  Joiners,  one  describing  the  Society  as  meeting 
at  a  place  in  London,  and  the  other  at  Chorlton-on-Medlock,  Man- 
chester. It  appeared  that  differences  had  arisen  within  the  Society 
which  led  to  its  division  into  two  sections,  represented  by  the  re- 
spective applicants.  It  was  held  by  the  Court  of  Queen's  Bench, 
upon  a  rule  on  the  Registrar  to  shew  cause  why  a  mandamus  should 
not  issue  commanding  him  to  register  the  London  Society,  that  the 
Registrar  had  rightly  refused  both  applications,  as  he  was  not 

1  Sinden  ▼.  Bankes,  SO  L.  J.,  Q.  B.  102  ;  2  £.  &  E.  628.  Sharpe  v.  Warren,  6 
Price,  131. 

*  Similar  proyisions  occur  in  the  Indnstrial  and  Provident  Societies  Act,  25  k  26 
Vict.  c.  87,  s.  8  ;  and  more  fully  in  the  Companies  Act,  1862,  25  k  26  Vict,  c  89, 
8.  20.  See  Lawson  t.  Bajik  of  LoncUm,  18  C.  B.  84,  25  L.  J.,  G.  P.  188 ;  London 
A  Provincial  Law  Assurance  Co,  ▼.  Pirov,  Joint  Stock  I/i/e  Assurance  Co.y  17  L.  J., 
Ch.  87  ;  London  Assurance  Co,  y.  Jjyndon  <£r  Western  Assurance  Corporation,  32  L. 
J.,  Ch.  64 ;  Colonial  Lift  Assurance  Co,  t.  Home  ds  Colonial  Asswranee  Co,,  28  Beav. 
548,  88  L.  J.,  Ch.  741. 
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boiind  to  inquire  into  the  differences  which  existed  in  the  Society, 
and  to  alter  the  position  of  the  one  party  by  granting  registration 
to  the  other. 

The  place  of  meeting  for  the  business  of  the  Trade  Union,  which 
must  be  set  forth  in  the  rules,  does  not  appear  to  be  necessarily  the 
same  place  as  the  Begistered  Office  to  which  section  15  of  the 
Statute  refers.  Special  notice  of  the  Begistered  Office,  to  which  all 
communications  and  notices  may  be  addressed,  must  by  that  sec- 
tion be  given  to  the  Registrar ;  but  the  schedide  seems  to  require 
the  place  where  the  general  and  other  meetings  of  the  Society  are 
held  to  be  set  forth  in  the  rules.  This  is  to  be  accounted  for  by 
the  fact  that  the  15th  section  has  obviously  been  transferred  from 
the  Companies  Act,  1862,  or  Industrial  and  Provident  Societies 
Act,  while  the  provisions  in  the  schedule  are  based  on  those  of  the 
Friendly  Societies  Act,  1855.^  The  provisions  however  are  not 
inconsistent,  and  the  safe  course  is  to  set  forth  both  the  Begistered 
Office  and  the  place  of  meeting  for  the  business  of  the  Society  in 
the  rules,  and  to  send  a  formal  notice  of  the  situation  of  the  Begis- 
tered Office  to  the  Begistrar  of  Friendly  Societies  within  seven  days 
after  the  registration  of  the  Trade  Union.  Notice  of  any  change  in 
the  situation  of  the  Begistered  Office  must  also  be  given  to  the 
Begistrar,  and  recorded  by  him.  The  effects  of  failure  to  give  notice 
of  the  situation  of  the  Begistered  Office  or  of  a  change  therein  are, 
that  the  Trade  Union  is  not  deemed  to  have  complied  with  the  pro- 
visions of  the  Act,  i.e.  it  can  take  no  benefit  from  its  registration, 
and  that  a  Trade  Union  which  is  "in  operation  for  seven  days 
without  having  such  an  office,"  and  every  officer  thereof^  "  shall  each 
incur  a  penalty  not  exceeding  five  pounds  for  every  day  during 
which  it  is  so  in  operation." 

Seeing  that  until  such  notice  is  given,  the  Trade  Union  "shall  not 
be  deemed  to  have  complied  with  the  provisions  of  this  Act"  (sec. 
15),  it  will  be  proper  in  all  cases  to  specify  the  Begistered  Office  in 
the  rules  or  on  the  fly-leaf,  which  will  probably  be  held  to  be  suffi- 
cient notice. 

The  place  of  meeting  being  made  part  of  the  rules  of  the 
Society,  it  follows  that  it  can  be  altered  only  in  accordance  with 
the  rule  as  to  the  alteration  or  rescission  of  rules ;  and  anything 
done  at  a  meeting  held  elsewhere  will  be  ineffectual  in  law.  So,  in 
the  case  of  a  Friendly  Society  under  the  same  statutory  provision, 
it  was  held  that  new  rules  made  at  a  meeting  held  away  from  the 
place  of  meeting  were  void,^  and  could  not  be  registered. 

The  place  of  meeting  of  the  Committee  is  not  so  fixed  down  by 
the  rules ;  and  it  is  evidently  intended  that  the  Begistered  Office 
should  be  moveable  in  the  discretion  of  the  managers  of  the 
Society.  Power  to  change  its  situation  may  be  given  to  them  by 
the  rules. 

.  1  25  &  26  Vict,  c  89,  s.  32;  25  &  26  Yict.  c.  8?,  88.  12,  13;  18  &  19  Yict  c.  63, 
8.  25.  . 

•  Beg,  Y.  PrtUt,  6  B.  &  8.  672. 
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2.  "  Hie  whole  of  the  objects  for  which  the  Society  is  to  he  estalh 
lished,  the  purposes  for  which  thefuiids  thereof  shall  he  applicahle,  and 
tfie  conditions  under  which  any  member  may  become  entitled  to  the 
benefits  assured  thereby ^  and  the  fines  and  forfeitures  to  he  imposed  on 
any  member  of  such  Trade  Union" 

The  first  and  second  of  the  particulars  here  required  are  intended 
for  the  protection  of  the  members  and  funds  of  the  Society  from 
unconstitutional  or  unauthorised  proceedings  on  the  part  either,  of 
the  ofiScials  or  any  portion  of  the  members.  Every  association, 
whether  it  be  a  mercantile  partnership  or  company,  a  church,  or  a 
club,  can  safely  exist  only  if  its  purposes  be  defined  for  the  guid- 
ance of  its  office-bearers  and  members ;  otherwise  it  is  obvious  that 
its  funds  or  its  influence  might  be  applied  to  objects  which  were 
entirely  inconsistent  with  the  views  of  the  individuals  who  formed 
it,  and  for  whose  benefit  it  exists.  Every  member  of  a  Trade 
Union  or  of  a  Friendly  Society  ot^ht  to  understand  that  he  as  an 
individual  may  invoke  the  aid  of  the  law  to  restrain  any  conduct 
of  the  managers  or  even  of  a  majority  of  the  Society,  if  it  be  con- 
trary to  the  rules  and  constitution  of  the  association.  At  the  out- 
set ita  members  agree  to  be  bound  together  for  definite  purposes 
only,  to  which  their  contributions  are  to  be  applicable ;  and  apart 
from  this,  they  remain  free  and  independent  as  before.  The  will 
of  the  majority  is  indeed  the  will  of  the  Trade  Union  in  all'matters 
within  the  scope  of  its  operations,  as  defined  by  the  original  con- 
tracft,  unless  where  that  contract  has  committed  the  exercise  of  the 
powers  of  the  Society  to  some  others,  as  e.g,  to  a  certain  individual 
or  board,  or  has  required  the  assent  of  a  certain  proportion  of  the 
members  other  than  a  mere  majority,  or  to  be  ascertained  in  a  par- 
ticular way,  or  after  certain  formalities.  But  the  will  of  the  ma- 
jority is  not  the  will  of  the  Trade  Union  to  any  effect  beyond,  or 
in  opposition  to,  the  purposes  of  its  formation. 

The  law  of  companies  and  partnerships  affords  many  illustra- 
tions of  this  principle,  which  is  the  same  in  effect  in  a  trade  union 
or  a  friendly  society,  whether  registered  or  unregistered,  just  as  it 
operates  with  nearly  the  same  vigour  in  the  case  of  private  unin- 
corporated mercantile  companies  as  in  those  which  are  incorporated- 
In  one  case  it  was  proposed  to  turn  a  Fire  and  life  Insurance  Com- 
pany into  a  Marine  Insurance  Company,  but  the  directors  were 
restrained  from  doing  so  by  an  injunction  granted  on  the  applica- 
tion of  a  single  shareholder,  although  the  directors  had  offered  to 
return  him  aJl  the  deposits  paid  on  his  shares  with  interest.^  So 
the  partners  of  a  theatrical  company,  having  arranged  by  their 
original  agreem^ht  that  the  profits  should  be  exclusively  devoted 
to  certain  purposes,  seven  of  them  afterwards  resolved  that  the 
profits  should  be  applied  in  a  different  way ;  the  eighth  dissented, 

^  Natusch  y.  Ircing,  Gow  on  Fartn.  398.    See  Lindley  on  Partn.  510 ;  Clark  on 
Partn.  191. 
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and,  on  his  application,  Lord  Eldon  gave  a  similar  judgment.^ 
Again,  the  directors  of  a  joint-stock  company,  formed  for  the  pur- 
pose of  carrying  goods  and  passengers  between  this  country  and 
Australia,  were  prevented;  on  the  application  of  a  minority  of  the 
company,  from  taking  goods  on  commission  from  persons  in  Great 
Britain  and  guaranteeing  the  sales  in  Australia.^ 

As  there  can  be  no  difference  in  principle  in  regard  to  the  powers 
of  majorities  and  officials  in  Trade  Unions  and  in  mercantile  com- 
panies, it  is  obviously  of  the  first  importance  to  the  success  of  the 
association  and  to  the  safety  and  comfort  of  the  members  that  the 
purposes  of  association  should  be  distinctly  and  fully  defined ;  and 
that  where  changes  are  necessary,  they  should  be  made  in  the  way 
prescribed  by  the  rules. 

The  same  remarks  apply  to  the  provision  requiring  that  the  pur- 
poses to  whrch  the  funds  are  applicable  shall  be  set  fortL 

It  is  unnecessary  in  a  brief  analysis  of  this  kind  to  discuss  the 
rules  which  are  to  define  the  rights  of  members  to  benefits  and 
their  liability  to  fines  and  forfeitures.  It  may  be  observed  however 
that  such  looseness  of  expression  occurs  in  the  rules  of  many 
friendly  societies  relating  to  these  objects,  as  to  lead  to  frequent 
disputes  and  doubts.  The  Registrars  of  Friendly  Societies  are  not 
in  the  habit,  in  the  case  of  either  friendly  societies  or  trade  unions, 
of  scrutinizing  minutely  the  terms  of  these  rules,  and  societies  ought 
therefore  to  be  particularly  careful  in  framing  them,  so  as  to  make 
it  quite  clear  in  what  circumstances  a  benefit  is  due  or  a  penalty  or 
forfeiture  incurred.* 

3.  "  The  manner  of  making,  altering,  ammding,  and  rescinding 
nUes" 

In  the  case  of  friendly  societies  new  rules  have  no  legal  validity 
or  operation  until  certified  by  the  Registrar,  after  seeing  a  solemn 
declaration  by  the  secretary  that  the  regulations  of  the  Statute  or 
the  rules  have  been  duly  complied  with  in  making  them.  There  is 
no  such  provision  in  regard  to  Trade  Unions,  which  seem  to  make 
alterations  in  their  rules  on  their  own  responsibility.  It  is  required 
however  by  sec.  16  that  among  the  annual  returns  to  be  sent  to  the 
Segistrar  there  shall  be  sent  "  a  copy  of  all  alterations  of  rules,  and 
new  rules,  and  changes  of  officers  made  by  the  Trade  Union  during 
the  year  preceding  the  date  up  to  which  the  general  statement  is 
made  out,  and  a  copy  of  the  rules  of  the  Trade  Union  as  they  exist 
at  that  date."  Failure  to  comply  with  this  provision  makes  the 
Trade  Union  liable  in  a  penalty  of  £5  for  each  oflTenca  It  is  also 
enacted  that  "  every  person  who  wilfully  makes  or  orders  to  be  made 
any  false  entry  in  or  omission  from  .  .  .  the  return  of  such  copies 
of  rules  or  alterations  of  rules  shall  be  liable  to  a  penalty  not  exceed- 
ing £50  for  each  offence." 

1  'const  V.  Harris,  Turn.  &  R.  496. 

•  Uaxtone  v.  Broum,  1839,  1  D.  867.    Comp.  many  other  cases  cited  in  Lindley 
and  Clark,  llee. 

*  See  Manners  y.  Fairholme,  March  6,  1872,  10  Macph.  520. 
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It  is  apparently  not  quite  consistent  with  these  portions  of  the 
Statute  that  the  second  schedule  specifies  a  fee  not  exceeding  10s. 
for  registering  alterations  in  rules.  It  is  not  probable  that  this  fee 
will  be  required  on  the  mere  return  of  copies  of  alterations.  But 
it  may  perhaps  be  expedient  to  obtain  a  fresh  certificate  and  regis- 
tration where  alterations  are  made  in  regard  to  any  of  the  statu- 
tory requisites  specified  in  the  first  schedule.  It  will  be  for  the 
Eegistrars  to  consider,  when  such  a  case  occurs,  whether  or  in  what 
form  such  certificate  and  registration  ought  to  be  granted. 

In  all  societies  the  rules  as  to  amendments  and  alterations  of  the 
constitution  or  bye-laws  are  intended  to  secure  the  assent  to  such 
alterations,  or  at  least  the  knowledge  and  tacit  or  implied  assent, 
of  all  the  members  of  the  society.  Sometimes  the  precautions  taken 
against  rash  and  unadvised  changes  have  been  too  complicated/ 
and  have  placed  societies  in  the  dilemma  of  being  precluded  from 
making  any  alterations,  or  of  being  able  to  make,  only  by  evading 
the  rule.  The  statutory  provision  as  to  altering  the  rules  of  build- 
ing societies  is  somewhat  of  this  sort.  While  therefore  it  is  proper 
that  changes  in  the  rules  should  not  be  made  by  a  mere  motion  at 
an  ordinary  meeting  of  the  society,  the  safeguards  ought  not  to  be 
too  numerous  and  difficult  to  observe.  The  ordinary  rule  adopted 
by  friendly  societies  merely  requires  alterations  to  be  agreed  to  at 
a  "  general  meeting  of  the  society  specially  called  for  the  purpose." 
This  implies  that  a  notice  of  the  alterations  proposed,  or  that  certain 
alterations  will  be  proposed,  shall  be  sent  to  all  known  members. 

4.  "  -4  provision  for  the  appointment  and  removal  of  a  general 
committee  of  managemsnt,  of  a  trvstee  or  trustees,  and  other 
officers!' 

The  particular  meeting  at  which  the  election  is  made  shoidd  be 
stated,  the  period  of  tenure  of  office,  and  the  number  of  trustees, 
committee  men,  etc.  As  annual  elections  are  generally  provided 
for,  nothing  is  said  in  the  rules  of  many  societies  with  regard  to  the 
removal  of  officers,  or  supplying  Vacancies  which  may  occur  between 
the  ordinary  times  for  election.  It  is  always  expedient  however 
to  provide  for  such  contingencies,  and  indeed  the  Act  expressly 
requires  that  some  provision  shall  be  made  for  the  removal  of  office- 
bearers.^ It  may  be  judicious  to  provide  that  in  the  event  of  no 
election  taking  place  at  the  annual  general  meeting,  or  such  meeting 
failing  to  be  held,  the  office-bearers  for  the  previous  year  shall 
remain  in  office.  If  the  members  of  committee  are  intended  to 
retire  in  rotation  provision  should  be  made  for  this  in  the  rules. 

Whatever  provisions  may  be  made  with  regard  to  the  election  of 
officers,  it  is  desirable  that  they  should  be  strictly  observed.    In 

^  Under  the  now  repealed  Friendly  Societies  Act  of  1S50  (13  k  li  Vict.  c.  115,  s. 
4),  which  re<^aired  the  rules  to  contain  a  provision  "  for  appointing  trustees,  a  trea- 
surer/' etc.,  it  was  held  by  Wood,  V.C.,  where  rules  directed  that  trustees  should  be 
elected  from  time  to  time  by  dele^tes,  that  the  Act  and  the  rules  implied  the  power  of 
amotion  or  removal  for  the  purpose  of  selecting  new  trustees.  Hodgea  y.  WaUt  2  W. 
B.  65,  U  L.  J.  144. 


516  BIGHTS  OF  TRADE  UNIOKS  UNDEB 

Boberts  v.  Price,  the  majority  of  a  committee  of  eleven,  vested  by 
the  rules  with  the  power  of  electing  oflScers,  removed  A  from  the 
office  of  treasurer,  and  appointed  B  in  his  stead  Only  ten  members 
of  the  committee  were  present,  one  being  absent  and  not  having 
been  summoned  to  attend.  Although  the  absent  member  had  for 
some  time  ceased  to  attend  the  meetings  of  the  committee,  and  had 
intimated  his  intention  not  to  attend  any  more,  and  although  A  had 
himself  called  for  a  poll,  it  was  held  that  the  meeting  had  not  been 
duly  constituted,  and  that  the  election  was  void^ 

In  short,  in  a  friendly  society  or  a  trade  union,  as  in  a  railway 
company  or  any  other  similarly  organized  association,  every  sub- 
stantial violation  of  the  prescribed  manner  of  appointing  managers 
will  invalidate  the  election,  and  entitle  dissentient  members  to  ha^e 
managers  so  appoiuted  prevented  by  injunction  or  interdict  from 
acting,  unless  they  have  made  themselves  parties  to  the  irregularity 
by  express  or  implied  acquiescence.^  In  questions  with  those  who 
are  not  members,  however,  and  who  have  not  the  means  of  knowing 
whether  the  internal  regulations  of  the  association  have  been  com- 
plied with,  such  irregularly  appointed  officials  will  in  general  bind 
the  society  by  contracts  made  in  good  faith  with  them  on  its  behalt* 

5.  **A  provision  for  the  investraerU  of  the  funds,  and  for  an 
annual  or  periodical  audit  of  the  accounts" 

It  was  proper  that  an  Act  intended  to  secure  protection  for  the 
funds  of  Trade  Unions  should  require  these  associations  to  take  the 
precautions  which  all  well-conducted  associations  ought  to  adopt 
against  the  malversation  or  negligence  of  their  officitds.  Accord- 
ingly  here,  as  in  the  case  of  friendly  societies,  the  members  of  a 
Trade  Union  are  directed  to  declare  by  their  constitution  in  what 
kind  of  securities  their  moneys  are  to  be  invested,  what  sums  the 
officers  are  to  be  permitted  to  keep  in  their  hands,  etc.  Investments 
of  course  will  be  in  the  names  of  the  trustees. 

The  Act  contains  no  specification  or  limitation  of  the  kinds  of 
investment  which  the  rules  may  prescribe,  such  as  occurs  in  the 
Friendly  Societies  Act. 

6.  "  ITie  inspection  of  the  hooks  and  names  of  mernhcprs  of  the  Trade 
Union  by  every  person  having  an  interest  in  the  funds  of  the  Trade 
UhionJ* 

This  provision,  which  may  of  course  restrict  the  right  to  inspect 
to  "all  reasonable  times,"  to  business  hours,  or  to  some  time  specified, 
requires  no  comment 

The  rules  having  been  framed,  if  it  is  desired  to  register  the 
Society  under  the  Act,  "  an  application  to  register  the  Trade  Union, 

1  Roberts  v.  Price,  4  C.  B.  1231,  16  L.  J.,  C.  P.  813.  Cf.  Kirk  t.  Bdl,  16  Ad.  k 
"E  290 

>  Modeij  Y.  AlsUm,  1  PhilL  G.  G.  790 ;  Blackhtm  y.  Finlay,  Feb.  4,  1848,  10  D. 
590  ;  Hutcheaon  ▼.  ffcUkeU,  Koy.  26,  1847,  10  D.  150. 

*  SxparU  Eagie  Co,,  4  K.  &  J.  5i9 ;  In  re  Bonell^s  Telegraph  Co.,  L.  R.  12  £^. 
246,  40  L.  J.,  Ch.  567. 
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and  (two)  printed  copies  of  the  rules,  together  with  a  list  of  the 
titles  and  names  of  the  officers,  shall  be' sent  to  the  Eegistrar  under 
this  Act"  (sec.  13,  sub-s.  1),  i.e.  the  Eegistrar  of  Friendly  Societies 
in  England,  Ireland,  or  Scotland  as  the  case  may  be  (sec.  17). 

The  Eegistrar  will  furnish  a  form  of  application  appointed  by  the 
Secretary  of  State,  which  is  so  framed  as  to  show  at  once  whether 
the  provisions  just  enumerated  as  conditions  of  registration  are  con- 
tained in  the  rules. 

This  application  is  signed  by  seven  members  (sec.  6),  who  state 
by  what  authority  they  make  the  application,  i,e.  whether  it  was 
given  by  a  resolution  of  a  general  meeting  of  the  Trade  Union, 
or  otherwise.  The  regulations  made  by  Mr.  Secretary  Bruce, 
direct  that  "upon  an  application  for  the  registration  of  a  Trade 
Union  which  is  already  in  operation,  the  Eegistrar,  if  he  has  reason 
to  believe  that  the  applicants  have  not  been  duly  authorized  by 
such  Trade  Union  to  make  the  same,  may,  for  the  purpose  of  ascer- 
taining the  fact,  require  from  the  applicants  such  evidence  as  may 
seem  to  him  necessary." 

It  is  obvious  that  the  Eegistrar  has  no  power  given  him  to  ad- 
minister an  oath  or  compel  the  production  of  any  evidence.  In  a 
case  already  cited  ^  it  was  contended  that  this  regulation  was  not 
within  the  powers  conferred  by  the  Act  on  the  Secretary  of  State ;  but 
the  Court  of  Queen's  Bench  gave  no  countenance  to  this  view.  It  is 
xeasonable  to  suppose  that,  even  apart  from  any  special  regulations, 
the  Eegistrar  has  power  to  require  applicants  to  show,  where  any 
doubt  arises,  that  they  have  authority  to  use  the  name  of  the  Trade 
Union  which  it  is  proposed  to  register. 

"  Where  a  Trade  Union  applying  to  be  registered  has  been  in 
operation  for  more  than  a  year  before  the  date  of  such  application, 
there  shall  be  delivered  to  the  Eegistrar  before  the  registry  thereof 
A  general  statement  of  the  receipts,  funds,  effects,  and  expenditure 
of  such  Trade  Union,  in  the  same  form  and  showing  the  same 
particulars  as  if  it  were  the  annual  general  statement,"  which  we 
shall  see  is  to  be  transmitted  annually  to  the  Eegistrar  (sec.  13  [4]). 
This  is  one  of  the  provisions  intended  to  give  publicity  to  the  affairs 
of  Trade  Unions,  in  order  that  their  members  and  others  may  be 
acquainted  with  their  financial  condition.  A  form  for  the  state- 
ment, as  fixed  by  the  Secretary  of  State,  will,  if  required,  be  fur- 
nished by  the  Eegistrar  along  with  the  printed  form  of  application. 

The  Eegistrar,  on  "being  satisfied  that  the  Trade  Union  has 
complied  with  the  regulations  respecting  registry  in  force  under  the 
Act,  shall  register  such  Trade  Union  and  such  rules"  (sec.  13  [2]). 
The  Eegistrar  is  not  directed,  as  in  the  case  of  Friendly  Societies, 
to  advise  with  the  secretary,  if  required,  for  the  purpose  of  &3ceitain- 
ing  whether  the  rules  are  calculated  to  carry  into  effect  the  inten- 
tions and  objects  of  those  who  desire  to  form  the  Society,^  nor  to 

1  JReg.  V.  Registrar  of  FrUndly  SoCi^^^  4i  j,.  j^^  q^  g.  866. 
>  18  &  19  Vict.  c.  63,  8.  26. 
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certify  that  the  rales  are  in  conformity  with  law  andthepiovifiions 
of  the  Act  He  does  not  inquiie  what  provisions  the  roles  contain 
beyond  those  specially  required  by  the  Statute.  Everything  else  is 
inserted  at  the  risk  of  the  Society.  All  that  he  has  to  do  is ''  upon 
registering  such  Trade  Unions  to  issue  a  certificate  of  registry,  which 
certificate,  unless  preved  to  have  been  withdrawn  or  cancelled, 
shall  be  conclusive  evidence  that  the  regulations  of  the  Act  with 
respect  to  registry  have  been  complied  with"  (sec  13  [5]). 

The  certificate  in  use,  which  is  in  a  printed  form,  merely  states 
that  the  Eegistrar  "  has  this  day  certified  ....  under  the  Trade 
Union  Act  1871."  A  coimterfoil  remains  in  the  book  of  r^istry 
kept  in  the  office,  and  a  copy  of  the  rules  is  also  preserved.  The 
Secretary  of  State's  regulations  provide,  in  conformity  with  the 
second  schedule,  that  the  certificate  of  registry  shall  be  delivered 
to  the  applicant  on  payment  of  £1. 

It  appears,  from  the  5th  sub-section,  that  the  Begistrar  has  power 
to  "  withdraw  or  cancel"  a  certificate ;  and  it  will  be  his  duty  to  do 
so  if  he  finds,  from  the  annual  return  of  alterations  of  rules  and  new 
rules  required  by  sec.  16,  that  any  of  the  statutory  requisites  have 
ceased  to  be  complied  with.  He  will  also  be  bound  to  do  so,  as  it 
would  seem  from  the  words  of  sec.  15,  if  a  Trade  Union  should 
change  the  situation  of  its  registered  office  without  giving  the  statu- 
tory notice.  And  other  cases  may  perhaps  be  figured  in  which  the 
power  thus  given  by  implication  must  be  exereised. 

The  rules  being  registered,  it  is  enacted  (sec.  14)  that*  a  copy  of 
them  "  shall  be  delivered  by  the  Trade  Union  to  every  person"  (not 
merely  to  every  member)  "  on  demand  on  payment  of  a  sum  not 
exceeding  one  shilling."    The  penalties  provided  for  circulating 
false  copies  are  applicable,  however,  only  to  the  giving  of  such 
copies  to  members  of  registered  unions  or  persons  intending  or  ap- 
plying to  become  members.    The  18th  section  provides  as  follows: 
— "  If  any  person  with  intent  to  mislead  or  defraud  gives  to  any 
member  of  a  Trade  Union  registered  under  this  Act,  or  to  any  per- 
son intending  or  applying  to  become  a  member  of  such  Trade 
Union,  a  copy  of  any  rules  or  of  any  alterations  or  amendments  of 
the  same  other  than  those  respectively  which  exist  for  the  time 
being,  on  the  pretence  that  the  same  are  the  existing  rules  of  such 
Trade  Union,  or  that  there  are  no  other  rules  of  such  Trade  Union, 
or  if  any  person  with  the  intent  aforesaid  gives  a  copy  of  any  niles 
to  any  person  on  the  pretence  that  such  rules  are  the  rules  of  a 
Trade  Union  registered  under  this  Act  which  is  not  so  registered, 
every  person  so  offending  shall  be  deemed  guilty  of  a  misdemeanour," 
and  in  Scotland,  of  "  a  crime  and  offence"  (sec.  23). 

Besides  the  annual  returns  of  alterations  of  rules  and  changes  of 
officers  before  referred  to,  it  is  necessary  every  year,  before  the  1st  of 
June,  to  transmit  to  the  Registrar  *'  a  general  statement  of  the 
receipts,  funds,  effects,  and  expenditure"  of  every  registered  iTrade 
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Union,  showing  fully  its  assets  and  liabilities  at  the  date  to  which 
it  is  made  out,  and  its  receipts  and  expenditnre  during  the  year 
preceding.  It  must  also  show  separately  the  expenditure  for  the 
several  objects  of  the  Trade  Union.  The  Eegistrar  is  to  fix  the 
form  and  dates,  and  the  particulars  which  the  statement  must 
contain  (sec.  16). 

Every  member  of  a  Trade  Union,  and  "  every  depositor"  in  it, 
13  entitled  to  receive  a  copy  of  this  statement  without  payment,  on 
making  application  to  the  secretary  or  treasurer  (ib.). 

The  Secretary  of  State's  Begulations  direct,  that  all  documents 
transmitted  to  the  Eegistrar  relating  to  any  registered  Trade  Union 
shall  be  open  to  inspection  of  any  person  on  payment  of  one  shilling. 

Every  year  the  Registrars  "  shall  lay  before  Parliament  reports 
with  respect  to  the  matters  transacted  by  them  in  pursuance  of  the 
Act"  (sec.  17). 

Legal  Proceedings  in  England  and  Ireland. 

"  In  England  and  Ireland  all  offences  and  penalties  under  the 
Act  may  be  prosecuted  and  recovered  in  manner  directed  by  the 
Summary  Jurisdiction  Acts"  (sec.  19),  that  is  to  say,  in  England  the 
Act  11  &  12  Vict.  c.  43,  and  the  amending  Acts  (sec.  23) ;  and  in 
Ireland,  the  Acts  regulating  the  powers  and  duties  of  justices  within 
the  police  district  of  Dublin  metropolis  within  that  district,  and 
elsewhere  the  Petty  Sessions  Act  of  1851  (13  &  14  Vict.  c.  93)  and 
amending  Acts.  It  is  also  provided  that  summary  orders  under  the 
Act  (such  as  those  mentioned  in  the  twelfth  section)  may  be  made 
and  enforced  in  England  and  Ireland  by  way  of  complaint  before  a 
Court  of  Summary  Jurisdiction,  in  manner  provided  by  the  same 
Acts. 

The  Court  of  Summary  Jurisdiction  in  England  must  be  consti- 
tuted, when  hearing  and  determining  an  information  or  complaint, 
in  the  following  manner : — (1)  within  the  jurisdiction  of  a  metro- 
politan police  magisti;^,te  or  other  stipendiary  magistrate,  of  such 
magistrate  or  his  substitute  ;^  (2)  in  the  city  of  London,  of  the  Lord 
Mayor  or  any  Alderman  of  the  city  ;*  (3)  in  any  other  place,  of  two 
or  more  justices  sitting  in  petty  sessions  (sec.  19).  But  no  person 
who  is  a  master,  or  father,  son,  or  brother  of  a  master  in  the  par- 
ticular manufacture,  trade  or  business  in  or  in  connection  with 
which  any  offence  under  the  Act  is  charged  to  have  been  committed, 
shall  act  as  a  member  of  such  court  (sec.  22). 

In  Ireland,  the  Court  of  Summary  Jurisdiction,  subject  to  the 
same  disqualification  of  parties  interested  personally  or  by  their 
relatives,  is  to  consist — (1)  in  the  police  district  of  Dublin  metro- 
polis, of  a  divisional  justice;  (2)  in  any  other  place,  of  a  resident 
magistrate  (sec.  19,  sub-sec.  1). 

1  See  2  &  3  Vict.  c.  71 ;  3  &  4  Vict.  c.  84  ;  11  &  12  Vict.  c.  42,  8.  29  ;  11  k  12 
Vict.  c.  43,  8.  33  ;  21  &  22  Vict.  c.  73  ;  26  &  27  Vict.  c.  97. 
*  11  &  12  Vict  c  42,  8.  80 ;  and  11  &  12  Vict  c.  43,  a.  44. 
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The  procedure  in  England  is  upon  information  or  complaint, 
according  as  the  exercise  of  jurisdiction  invoked  relates  to  an  offence 
within  the  jurisdiction  of  the  magistrate  or  justice  before  whom  the 
information  or  complaint  is  laid,  or  to  the  payment  of  money  or 
other  order  within  the  competency  of  Justices  of  Peace.  Though 
two  justices  in  petty  sessions  are  required  to  constitute  the  court 
for  hearing  and  determining  such  information  or  complaint,  the 
summons  requiring  the  party  to  appear  and  answer,  or  the  warrant 
to  apprehend  him,  may  be  granted  by  a  single  justice  within  his 
jurisdiction.^  In  the  case  of  an  information  supported  by  the  oath 
of  the  prosecutor,  the  justice  may  cause  a  warrant  to  issue  in  the 
first  instance,  instead  of  the  summons  by  which  it  is  otherwise  pre- 
ceded.^ As  has  been  already  stated,  every  information  or  complaint 
must  be  laid  or  made  within  six  calendar  months  &om  the  time 
when  the  matter  arose.' 

As  this  Act  does  not  require  it,  it  is  not  necessary  that  the  infor- 
mation shall  be  in  writing.* 

The  description  of  the  offence  in  the  information  or  complaint  shall 
be  suflRcient  if  it  be  in  the  words  of  the  Act,*  and  "  any  exception, 
exemption,  proviso,  excuse  or  qualification,  whether  it  does  or  does 
not  accompany  the  description  of  the  offence  in  this  Act,  may  be 
proved  by  the  defendant,  but  need  not  be  specified  or  negatived,  and 
no  proof  in  relation  to  the  matters  so  specified  shall  be  required  on 
the  part  of  the  informant  or  prosecutor." 

A  judgment  or  conviction  by  the  Court  of  Summary  Jurisdiction 
is  not  conclusive,  but  may  be  appealed  to  Quarter  Sessions  by  any 
party  aggrieved,  subject  to  the  following  conditions  and  regulations: — 

1.  The  appeal  must  be  made  to  a  Court  of  General  or  Quarter 
Sessions  for  the  county  in  which  the  cause  of  appeal  has  arisen, 
held  not  less  than  fifteen  days  and  not  more  than  four  months  after 
the  decision  complained  of. 

2.  The  appellant  must,  within  seven  days  after  judgment,  give 
notice  to  the  other  party  and  to  the  Court  of  Summary  Jurisdiction 
of  his  intention  to  appeal,  and  of  the  ground  thereof. 

The  provisions  in  this  section  appear  to  be  in  addition  to  and  not 
in  place  of  those  of  the  Act  12  &  13  Vict.  c.  45,  by  which  the  course 
of  procedure  in  appeals  to  Quarter  Sessions  is  mainly  regulated. 
This  Act  requires  the  notice  of  appeal  to  be  in  writing,  signed  by 
the  person  or  persons  giving  the  same,  or  by  his  or  their  attorney 
in  his  behalf.^  The  Court  of  General  or  Quarter  Sessions  may,  if  it 
think  fit,  award  costs  incurred  in  consequence  of  such  notice  having 
been  given,  against  the  party  giving  it,  although  such  appeal  should 

1  R  V.  Harwich,  13  Q.  B.  237,  18  L.  J.,  Mag.  Ca.  106. 

*  11  &  12  Vict.  c.  43,  ss.  1-3,  29,  etc.    The  forms  of  the  smomonses  are  given  in  a 
Schedule  to  the  Act. 

»  11  &  12  Vict.  c.  43,  8.  11. 

*  Reg.  V.  Millard,  Dears.  C.  C.  116 ;  22  L.  J.  Mag.  Ca.  108. 

•  See  Hex  v.  James,  Cald.  648,  Paley  on  Summary  Convidiofis,  179-18]. 

•  12  &  13  Vict  c.  45,  8.  1. 
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not  afterwards  have  been  prosecuted  or  entered.^  The  same  Act  ex- 
cludes the  appellant  at  the  trial  from  going  into  or  giving  evidence 
of  any  other  ground  of  appeal  than  those  set  forth  in  his  notice.^ 
The  provisions  of  the  Act  with  regard  to  defects  in  the  mode  of 
setting  jbrth  the  grounds  of  appeal  and  the  amendment  thereof, 
and  frivolous  or  vexatious  grounds  of  appeal,  need  only  be  referred 
to  here.* 

3.  Immediately  after  such  notice  the  appellant  must  enter  into  a 
recognizance  before  a  Justice  of  Peace  in  the  sum  of  £10,  with  two 
sureties  in  the  sum  of  £10,  conditioned  personally  to  try  such 
appeal  and  to  abide  the  judgment  thereof,  and  pay  the  costs  awarded 
by  the  Court 

4.  Where  the  appellant  is  in  custody,  the  Justice  may,  if  he  think 
fit,  on  the  appellant  entering  into  such  recognizance,  release  him 
from  custody, 

5.  The  Court  of  appeal  may  adjourn  the  appeal,  and  on  the 
hearing  m9,y  confirm  or  modify  the  judgment  of  the  Court  below, 
or  remit  the  matter  with  the  opinion  of  the  Court  of  Appeal  thereon, 
or  make  any  other  order  it  thinks  fit.  If  the  matter  be  remitted 
back,  the  Court  of  Summary  Jurisdiction  is  to  hear  and  decide  the 
matter  in  accordance  with  the  opinion  of  the  Court  of  Appeal. 
The  Court  of  Appeal  may  make  any  order  it  thinks  fit  with  regard 
to  the  costs  to  be  paid  by  either  party  (sec.  20).  Costs  so  awarded 
must,  by  the  terms  of  the  order,  bfe  made  payable  within  a  time 
specified  to  the  Clerk  of  the  Peace,  to  be  by  him  paid  to  the  party 
entitled  thereto.* 

If  a  question  of  law  be  involved,  the  decision  of  the  Quarter 
Sessions  may  in  its  turn  be  brought  under  review  of  the  Court  of 
Queen's  Bench,  the  mode  of  proceeding  being  hymandamvs  requiring 
the  Quarter  Sessions  to  rehear  the^  appeal. 

An  appeal  in  England  and  Ireland  is  also  competent  on  points 
of  law  in  the  form  of  a  special  case  stated  for  the  opinion  of  a 
Superior  Court  of  Commom  Law  by  the  justices  on  the  application 
of  either  party.^  This  may  be  applied  for  before  the  Court  of  first 
instance,  but  in  that  case  the  person  so  appealing  is  taken  to  have 
abandoned  his  right  to  appeal  to  the  Quartor  Sessions.®  The  appli- 
cation must  be  made  in  writing,  within  three  day-^  after  the  deter- 
mination of  the  justices  or  magistrate  (for  it  is  also  applicable  in 
the  case  of  a  conviction  or  order  by  a  police  or  stipendiary  magis- 
trate). The  appellant  must  enter  into  a  recognizance  to  prosecute 
the  appeal  without  delay,  to  submit  to  the  judgment  of  the  Court, 
and  to  pay  the  costs.^  The  Court  to  which  the  case  is  transmitted 
shall  hear  and  determine  the  questions  of  law  arising  thereon,  and 

M2  &  13  Vict,  c  45,  a.  6, 

*  /ft.  8.  1.     Bex  V.  BouUbee,  4  A.  &  E.  498.  •  /&.  as.  8,  4,  9. 

^  11  &  12  Vict,  c  43,  8.  27,  which  prescribes  a  mode  of  recovering  such  costs.    See 
also  12  &  13  Vict.  c.  43,  s.  5. 
'  »  20  &  21  Vict.  c.  43,  s.  2.  «  75.  s.  14.  '  J[b.  a.  8. 
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thereapon  sliall  lereise,  affiim,  or  amend  the  determinatioii  of  the 
justicesor  magistrates,  or  lemit  to  them  with  its  opinion,  and  it  may 
make  soch  other  order,  or  such  order  as  to  costs,  as  it  thinks  fit, 
such  orders  being  final  and  condnsiYe.^ 

Legal  Proceedings  dc  Scotlahd. 

In  Scotland  all  ofiences  and  penalties  nnder  the  Act  are  to  be 
prosecuted  and  recovered  by  the  Procorator-Fiscal  (or  public  pro- 
secutor) in  the  SherifiT  Court  under  the  provisions  of  the  Summary 
Procedure  Act,  1864  (27  &  28  Vict  c.  53) ;  and  summary  ordeis 
under  the  Act  (sec.  12)  may  be  made  and  enforced  on  complaint  in 
the  Sherifi'  Court  (sea  19,  sub-sec.  1).  Hence,  as  in  England  and 
Ireland,  all  complaints  must  be  instituted  within  six  months  from 
the  time  when  the  matter  of  such  complaint  arose.*  The  complaint 
must  be  in  a  form  (written  or  printed)  prescribed  by  the  Act'  The 
provisions  of  sec.  19,  sub-sec.  2  &  3,  with  regard  to  the  description 
of  the  offence,  and  the  proof  of  exceptions,  eta,  already  mentioned, 
apply  to  Scotland  as  weU  as  to  England  and  Ireland.  It  is  un- 
necessary to  set  forth  the*  sections  of  the  Statute  further  than  is 
necessary  to  describe  the  offence.^  Schedule  A  of  the  Summary 
Procedure  Act  requires  the  particulars  of  the  offence  to  be  set 
forth  in  the  complaint,^  and  also  "  the  nature  of  the  forfeiture  or 
penalty,  and  the  altemativa"^ 

The  only  mode  of  appeal  against  any  judgment  of  the  Sheriff, 
who  is  the  only  Court  of  Summary  Jurisdiction,  is  that  specified  in 
sea  21,  viz.  an  appeal  to  the  next  Circuit  Court  of  Justiciary,  or  in 
the  Lothians  to  the  High  Court  of  Justiciary,  under  the  Act  20 
Geo.  n.  a  43.  In  order  that  the  right  of  app^  may  be  effectual, 
it  is  necessary  that  a  note  of  evidence  adduced  should  be  taken; 
and  therefore  the  provision  of  the  16th  section  of  the  Siunmaiy 
Procedure  Act,  that  "  it  shall  not  be  necessary  in  any  proceeding 
under  the  Act  to  record  or  to  preserve  a  note  of  the  evidence  ad- 
duced," does  not  seem  to  be  applicable.^ 

In  Scotland  there  is  unfortunately  no  mode  of  appealing  by 
stating  a  special  case  on  points  of  law  for  the  opinion  of  the 
Supreme  Courts ;  but  in  any  question  of  civil  right,  if  both  parties 
are  agreed  upon  the  facts,  and  dispute  only  as  to  the  law  applicable 
thereto,  they  may,  without  raising  any  action  or  proceeding,  or  at 
any  stage  of  an  action  or  proceeding,  present  a  special  case  to  either 

^  20  &  21  Vict  c  43,  8.  6.  See  Overseen  of  St.  James  y.  SL  Mary  BaUersea,  29 
L.  J.,  Mag.  Ca.  26.    BucIcTnaster  y.  Heynolds,  13  C.  a,  N.  S.  63. 

•  27  &  Vict.  c.  63,  8.  24. 

'  Jb.  sees.  4,  17,  and  ached.  A. 

^  See  Fraaer  on  MasUr  and  Servant,  266. 

■  Fraaer,  Lc 

•  Thomson  ▼.  Wardlaw,  Jan.  23,  1865,  8  Inr.  45 ;  Scott  ▼.  Cfumming,  6  Inr.  278 ; 
,   Kvnnear  v.  W%yte,  May  25,  1868,  6  Macph.  804 ;  Cfardner  v.  Dymock,  Jan.  9, 1865, 

5  Irv.  18. 

'  See  Gardner  r.  Dymock,  Jan.  9,  1865,  5  Inr.  18 :  Anderson  y.  Cooiper,  March  7t 
1868,  6  Macph.  560,  1  Couper,  18. 
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Division  -of  the  Court  of  Session  for  its  opinion,  and,  if  desired, 
its  judgment.^  One  of  the  parties  cannot,  therefore,  as  in  England, 
obtain  the  determination  by  a  Superior  Court  of  a  question  stated 
in  a  case,  but  the  concurrence  of  both  is  required.  Further,  the 
case  is  not  framed,  as  in  England,  by  the  Justice  or  Magistrate, 
stating  the  evidence  adduced  before  him ;  but  it  is  to  be  adjusted 
by  the  parties  themselves,  and  signed  by  their  counseL  It  may 
therefore  either  embody  the  result  of  evidence  led  merely,  or  it 
may  contain  such  evidence  and  additional  facts  known  to  tiie  par- 
ties, or  it  may  consist  of  facts  known  to  the  parties  only,  and  be 
framed  without  evidence  having  been  led,  or  even  before  any  com- 
plaint has  been  brought  into  Court. 

Penalties  imposed  under  the  provisions  of  the  Act  in  Scotland 
may  be  enforced  by  imprisonment  on  default  of  payment.  The 
term,  which  may  not  exceed  three  months,  must  be  specified  in  the 
summons  or  complaint  (sec.  21).  Penalties,  when  recovered,  shall 
be  paid  to  the  SheriflF- clerk,  who  accounts  for  and  pays  them  to  the 
Queen's  and  Lord  Treasurer's  Eemembrancer  on  behalf  of  the 
Crown  (ib.) 

It  remains  to  be  remarked  that,  in  Scotland,  the  term  ''  misde- 
meanour," when  it  occurs  in  the  Act,  means  a  crime  and  offence,  and 
that  the  disqualification  of  a  judge  who  is  a  master  or  the  relative 
of  a  master  in  the  business  in  connection  with  which  the  offence  is 
alleged  to  have  been  committed,  extends  to  Scotch  Sheriffs  and 
Lords  of  Justiciary  (sec.  22). 

Miscellaneous. 

The  23d  section  contains  a  proviso  that,  notwithstanding  the 
terms  of  the  definition  of  Trade  Unions,  the  Act  shall  not  affect 

(1)  any  agreement  between  partners  as  to  their  own  business; 

(2)  any  agreement  between  an  employer  and  those  employed  by 
him  as  to  such  employment ;  or  (3)  any  agreement  in  consideration 
of  the  sale  of  the  good-will  of  a  business,  or  of  instruction  in  any 
profession,  trade,  or  handicraft. 

Although  the  operation  of  this  saving  clause  may  perhaps  be 
wider  than  at  first  appears,  its  obvious  intention  is  to  leave  un- 
touched the  rules  of  the  common  law  with  regard  to  those  not  un- 
frequent  contracts  by  which  one  party,  for  the  purpose  of  avoiding 
rivalship  and  disadvantage  to  another  who  may  have  been  his 
partner  or  employer,  or  who  purchases  from  him  the  good-will  of 
business,  restrains  himself  from  a  particular  trade  within  certain 
limits..  These  rules,  or  at  least  the  general  principles  on  which 
they  rest,  are  the  same  throughout  the  United  Kingdom.' 

1  31  &  82  Vict.  c.  100,  8.  68. 

'  See  1  Smith's  Leading  Gases,  856 ;  1  Bell's  Com.  802 ;  Smith's  Merc  Law,  16, 
194. 
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KECENT   AMERICAN    CASES    ON    THE    MEASURE    OF 

DAMAGE  IN  TELEGRAPH  CASES. 

In  regard  to  the  measure  of  damages,  the  principal  question  has 
been  that  arising  from  the  rule  "  causa  proxima  non  remota  spec- 
tatury  "The  cardinal  rule  undoubtedly  is,"  said  Chief  Justice 
Earl  in  Leonard  v.  New  York,  Albany,  etc.,  Tel.  Co.,  41  N.  Y.  544  ; 
1  Am.  Eep.  446,  "  that  the  one  party  shall  recover  all  the  damages 
which  has  been  occasioned  by  the  breach  of  contract  by  the  other 
party.  But  this  rule  is  modified  in  its  application  by  two  others. 
The  damages  must  flow  directly  and  naturally  from  the  breach  of 
contract,  and  they  must  be  certain,  both  in  their  nature  and  iu 
respect  to  the  cauae  from  which  they  proceed.  Under  this  latter 
rule,  speculative,  contingent  and  remote  damages,  which  cannot  be 
directly  traced  to  the  breach  complained  of,  are  excluded.  Under 
the  former  rule,  such  damages  are  only  allowed  as  may  fairly  be 
supposed  to  have  entered  into  the  contemplation  of  the  parties 
when  they  made  the  contract,  as  might  naturally  be  expected  to 
follow  its  violation.  It  is  not  required  that  the  partis  must  have 
contemplated  the  actual  damages  which  are  to  be  allowed,  but  the 
damages  must  be  such  as  the  parties  may  fairly  be  supposed  to  have 
contemplated  when  they  made  the  contract." 

In  Lane  v.  MorUreai  Tel.  Co.,  7  Upper  Canada  Com.  PL  Rep.  23 
(1857),  the  plaintiff,  a  shipowner,  having  been  induced  by  the 
error  of  a  telegraph  company  in  the  transmission  of  a  message  to 
suppose  he  coidd  obtain  a  cargo  of  eight  thousand  instead  of  three 
thousand  bushels  of  wheat  from  Chatham  to  Oswego,  abandoned  a 
contract  for  a  cargo  from  Detroit,  and  sent  his  vessel  to  Chatham, 
whence  it  sailed  with  a  cargo  of  three  thousand  bushels  only ;  Held, 
that  the  damages  which  naturally  resulted  from  the  defendant's 
breach  of  duty  were  the  expenses  of  sending  the  vessel  to  Chatham 
and  back,  and  that  the  plaintiff  was  not  entitled  to  claim  the  profits 
he  might  have  made  from  carrying  the  eight  thousand  bushels. 
See  also  Washdrigton,  etc.,  Tel.  Co.  v.  Eohson,  15  Grat  122. 

It  has  been  held  that  even  where  the  loss  is  the  direct  con- 
sequence of  the  error  or  delay,  the  company  are  not  liable  unless 
either  the  terms  of  the  message  show  that  such  loss  would  naturally 
follow  or  the  circumstances  of  the  case  were  explained  to  the  com- 
pany. Thus,  in  Shields  v.  Washington  Tel.  Co.,  9  Western  Law 
Journal,  283  (1852),  di  nisi  prius,  a  telegram  in  these  words: 
"  Oats  fifty-six,  bran  one  ten,  com  seventy-three,  hay  twenty-five," 
was  incorrectly  transmitted,  so  that  when  delivered  "  sixty-six  "  was 
substituted  for  "  fifty  "-six.  No  explanation  of  the  meaning  of  the 
telegram  was  made  to  the  telegraph  company.  Held,  that  the 
measure  of  damages  was  simply  the  price  paid  for  transmitting  the 
telegram.  So  in  Landsberger  v.  Magnetic  Telegraph  Co.,  32  Barb. 
530,  it  was  held  that  a  telegraph  company  which,  through  negligence, 
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fails  to  transmit  and  deliver  a  telegram  in  these  words,  "Get 
810,000  of  the  Mail  Company,"  is  not  liable  in  damages  for  the  loss 
of  commissions  upon  a  purchase  which  the  sender  would  have  made 
if  the  telegram  had  been  delivered,  or  for  a  penalty  which,  by  terms 
of  a  contract,  he  was  obliged  to  pay  in  consequence  of  the  failure  to 
make  that  purchase,  the  court  saying  that  defendants  had  no  infor- 
mation in  relation  to  the  despatch,  except  what  could  be  derived 
from  the  despatch  itself.  So  in  Gildersleve's  Case,  29  Md  232 
(1868),  a  telegram  directing  a  broker  to  "  sell  fifty  gold  "  was  held 
not  to  show  upon  its  face  that  the  plaintiff  meant  $50,000  in  gold, 
and  that,  accordingly,  he  could  not  recover  for  a  loss  sustained  by 
reason  of  the  failure  to  sell  that  amount,  no  information  having  been 
given  to  the  company  that  such  was  the  meaning  of  the  words.  So 
in  Baldmn's  Case,  6  Am.  Rep.  165,  45  K  Y.  .744,  where  the 
question  was  fully  discussed,  it  was  held  that,  where  a  telegraph 
company  receives  for  transmission  a  message  without  notice  or 
information,  either  from  the  contents  of  the  message  or  otherwise, 
of  any  fact  indicating  that  extraordinary  care  or  speed  in  its  trans- 
mission or  delivery  is  important,  or  that  extraordinary  or  special 
damages  will  result  from  any  neglect  of  care  or  accuracy  in  sending 
it,  the  company  will  not  be  liable  for  such  damage  or  loss  in  case 
of  mistake. 

Other  cases,  however,  appear  to  hold  the  companies  liable  for  the 
direct  proximate  damage  occurring  through  their  errors,  without 
regard  to  their  knowledge  of  what  such  damages  were  likely  to  be. 
Thus,  in  Bowen  v.  Lake  Erie  Telegraph  Co,,  1  Am.  Law  Eeg.  685,  a 
telegram  addressed  to  the  plaintiffs,  who  were  merchants,  when 
delivered  to  the  telegraph  company,  was  as  foUows:  "Send  one 
handsome  eight  doUar  blue  and  orange."  By  a  mistake  in  trans- 
mission, the  telegram  as  delivered  was  as  follows :  "  Send  one 
hundred  eight  dollar  blue  and  orange."  The  plaintiffs  accordingly 
sent  one  hundred  shawls  of  that  description  to  the  signer  of  the 
message,  who  returned  them  to  the  plaintiffs ;  and,  the  shawl  season 
having  closed,  they  were  depreciated  in  value.  It  was  held,  in 
submitting  the  case  to  the  jury,  that  the  plaintiffs  might  recover 
the  loss.  It  may  be  stated,  however,  that  the  price  being  given,  the 
company  had  reasonable  information  of  the  natural  and  probable 
consequences  of  a  mistake  of  the  character  made. 

In  Parks  v.  Alia  California  Telegraph  Co,,  13  Cal.  422,  the  plain- 
tiff's agent  telegraphed  to  him,  informing  him  of  the  failure  of  a 
firm  which  owed  him,  and  inquiring  the  amount  of  the  debt.  The 
plaintiff  delivered  to  the  telegraph  company  a  telegram  in  reply, 
mentioning  the  amount  of  the  debt,  and  directing  the  agent  to 
"  Attach,  if  you  can  find  property."  The  company,  through  gross 
negligence,  failed  to  send  this  reply,  and  the  other  creditors  seized 
the  whole  property  of  the  debtors.  Held,  that  the  plaintiff  would 
be  entitled  to  recover  the  amount  of  lus  debt  from  the  telegraph 
company,  if,  in  consequence  of  their  neglect,  he  lost  it.    But,  in 
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this  case,  the  message,  taken  in  connection  with  that  to  which  it 
was  in  reply,  did  show  the  amount  involved  and  the  exigencies  of 
the  case. 

The  case  of  Bryant  v.  American  Telegraph  Co.y  1  Daly,  575,  has 
a  strong  resemblance  to  the  above.     The  plaintiffs  sent  a  message 
to  the  defendant's  office,  in  New  York,  addressed  to  an  attorney  in 
Providence,  Bhode  Island,  directing  him  to  attach  a  house  and  lot 
in  that  city,  of  one  B,  who  was  then  temporarily  absent  from  Khode 
Island,  for  a  debt  of  812,000,  due  by  B's  firm  to  the  plaintiffs.     The 
message  was  brought  to  the  defendant's  office  at  half-past  eight  p.m., 
which  was  then  closed  for  the  ordinary  transaction  of  business. 
Their  agent  was  told  that  the  message  was  important ;  that  unless 
it  was  sent  and  delivered  at  once  it  would  be  of  no  use ;  that  the 
object  of  the  message  was  to  get  an  attachment  upon  property  in 
Providence ;  that  unless  it  was  made  before  the  Stonington  train 
reached  the  Ehode  Island  State  line  it  would  do  no  good ;  that  he 
would,  consequently,  see  the  importance  of  the  matter  and  why  the 
plaintiffs  were  so  urgent.     The  defendant's  clerk  answered  the 
plaintiff's  messenger,  that  the  message  would  be  sent  and  delivered 
as  he  wished,  and  that  he  would  not  take  the  money  if  he  thought 
there  was  any  doubt  about  it.    The  message  was  sent  at  ten  jninutes 
past  nine,  with  directions  from  the  operator  in  New  York  to  send 
it  in  haste,  and  was  received  by  the  operator  in  Providence  at  half- 
past  nine  P.M.,  who  was  then  engaged  in  receiving  reports  for  the 
press,  which,  by  statute,  have  precedence  over  all  other  matter. 
The  Providence  operator  answered  that  it  could  not  be  sent  that 
night,  as  the  delivery  boy  had  gone  home;  to  which  the  other 
answered  that  it  must  be,  and  the  former  replied  by  a  sign  express- 
ing his  concurrence.    The  Providence  operator  was  engaged,  with- 
out cessation,  in  receiving  newspaper  reports  xmtil  half-past  eleven 
o'clock  P.M.,  when  he  had  the  message  copied  and  sent  to  the 
attorney.    When  the  attorney  received  it,  it  was  too  late  to  have  the 
attachment  made,  before  the  arrival  of  B,  who  returned  to  Khode 
Island  in  the  Stonington  train  that  morning,  and  the  plaintiffs  lost 
the  advantage  of  securing  their  debt  by  an  attachment  upon  B's 
house  and  lot,  which  was  worth  over  $12,000.    B's  firm  afterward 
went  into  bankruptcy,  and  all  that  the  plaintiffs  recovered  upon 
their  debt  from  the  bankrupt  estate  was  $500.     It  was  held  that 
the  plaintiffs  were  not  bound  to  exhaust  their  legal  remedy  against 
their  debtors  by  the  recovery  of  a  judgment  and  the  issuing  of  an 
execution,  before  bringing  an  action  against  the  telegraph  company 
for  the  recovery  of  damages ;  also,  that  the  measure  of  damages  was 
the  amount  of  the  debt  and  interest  from  the  day  of  the  delivery  of 
the  message,  less  the  $500  which  the  plaintiffs  had  received  from 
the  bankrupt  estate  of  B's  firm. 

Washington  and  New  Orleans  Telegraph  Company  v.  Hohson,  15 
Grat.  122,  was  an  action  against  a  telegraph  company,  for  damages 
sustained  by  the  plaintiffs  in  consequence  of  a  mistake  in  the  trans- 
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mission  of  a  message  sent  on  their  Une,  whereby  an  order  to  the 
plaintiffs'  factors  in  Mobile,  to  buy  five  hundred  bales  of  cotton,  was 
altered  to  twenty-five  hundred.  The  factors  bought  two  thousand 
and  seventy-eight  bales  of  cotton  before  the  mistake  in  the  message 
was  ascertained.  It  was  held  that  if  the  company  was  liable  to  the 
plaintiffs  for  the  damages  arising  from  the  alteration  of  the  message, 
the  commissions  of  the  factors  upon  the  purchase  of  the  cotton 
were  a  part  of  the  damages  for  which  the  company  is  liable ;  and 
that  the  plaintiffs  were  not  bound  to  accept  any  offer  of  the  com- 
pany to  pay  the  damages,  which  excludes  these  commissions.  In 
such  a  case,  if  the  company  is  liable  to  the  plaintiffs  for  damages 
arising  from  the  alteration  of  the  message,  the  measure  of  these 
damages  is  what  is  lost  on  the  sale  at  Mobile  of  the  excess  of  the 
cotton  above  that  ordered,  or,  if  not  sold  there,  what  would  have 
been  the  loss  on  the  sale  of  the  cotton  at  Mobile  in  the  condition 
and  circumstances  in  which  it  was  when  the  mistake  was  ascertained, 
including  in  such  loss  all  the  proper  costs  and  charges  thereon. 
When  the  mistake  was  ascertained,  a  part  of  the  cotton  was  on 
board  a  ship  to  be  sent  to  Liverpool ;  part  was  under  contract  of 
afireightment  to  the  same  place,  but  not  on  board.  The  whole 
should  have  been  sold  as  it  was  at  Mobile;  and  the  plaintiffs 
having  sent  it  to  Liverpool,  and  sold  it  there,  the  loss  of  the  com- 
pany is  not  to  be  increased  by  this  act  of  the  plaintiffs,  but  must  be 
based  upon  an  estimate  of  what  it  would  have  sold  for,  a  part  on 
ship-board  and  a  part  under  contract  of  afifreightment  If  the  plain- 
tiffs sent  the  cotton  to  Liverpool  for  the  purpose  of  speculation,  with 
the  intention  of  taking  to  themselves  the  profits,  if  any,  and  in  the 
event  of  a  loss  visiting  the  loss  on  the  company,  they  are  not 
entitled  to  recover  for  any  loss  sustained  upon  it.  But  if  the  plain- 
tiffs sent  the  cotton  to  Liverpool,  not  with  a  purpose  of  taking  the 
profits,  if  any,  but  only  to  indemnify  themselves  out  of  the  proceeds 
.to  the  extent  of  the  costs  and  obligations  increased  by  them,  they 
do  not  thereby  lose  their  right  to  recover  from  the  company  the 
damages  which  they  would  have  sustained  if  the  cotton  had  been 
sold  at  Mobila  The  plaintiffs,  if  they  intended  to  hold  the  com- 
pany responsible  for  the  excess  of  the  cotton  purchased,  should,  as 
soon  as  they  were  apprised  of  the  purchase,  have  notified  the  com- 
pany of  such  intention ;  should  have  made  a  tender  of  such  excess 
to  the  company  on  the  condition  of  its  paying  the  price  and  aU  the 
charges  incident  to  the  purchase;  and  also,  that,  in  case  of  its 
refusal  to  accept  said  tender  and  comply  with  its  conditions,  they 
would  proceed  to  sell  such  excess  at  Mobile,  and,  after  crediting 
said  company  with  the  net  profits,  would  look  to  it  for  the  differ- 
ence between  the  amount  of  such  proceeds  and  the  cost  of  the 
excess,  including  all  proper  charges ;  and,  upon  the  failure  of  the 
company,  after  notice,  to  accede  to  their  offer,  they  should  have 
proceeded  accordingly.  In  De  Rvite  v.  The  New  York,  etc,  Telegraph 
Co.,  the  plaintiff's  agent  at  Bordeaux  telegraphed  him  at  San  Fran- 
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CISCO  to  poTchaBe  for  parties  in  Bordeaux  a  ship-load  of  five  or  six 
hundred  tons  of  wheat  at  a  limited  price^  landed  in  Bordeaux. 
Through  an  error  of  defendant,  in  transmission,  the  price  was  raised 
in  the  message  delivered  to  plaintiff.  l^Iisled  by  the  error,  the 
plaintiff  chartered  a  vessel  and  purchased  a  cargo.  But,  before  the 
vessel  sailed,  he  discovered,  by  means  of  a  letter,  the  mistake,  and 
thereupon  sold  the  wheat  and  got  rid  of  the  charter-party,  incurring 
a  loss  of  over  $2000,  for  which  he  brought  action  against  defendant 
Hdd,  that  as  the  error  in  the  dispatch  was  the  cause  of  his  pur- 
chasing the  wheat  at  the  price  which  he  did,  and  as  the  inevitable 
loss  which  occurred  was  the  direct  and  immediate  consequence  of 
the  error,  the  loss  he  sustained  was  the  proper  measure  of  damages. 
In  United  States  Telegraph  Co.  v.  Wenger,  55  Penn.  St  262,  the 
plaintiff's  agent  delivered  to  a  telegraph  company  at  Lancaster, 
Pennsylvania,  the  following  telegram  addressed  to  brokers  in  New 
York:  "Buy  fifty  North-western,  fifty  Prairie  du  Chien,  limit, 
forty-five."  The  company  through  negligence,  sent  it  only  a  part 
of  the  way,  and  those  stocks  rose  in  value  before  the  neglect  was 
ascertained  and  another  order  sent  Held,  that  the  plaintiff  was 
entitled  to  recover  the  increased  cost  of  the  shares  to  which  he  was 
subjected  by  the  company's  negligence.  But  in  this  case  the  court 
said,  in  express  terms :  '*  The  cUspatch  was  such  as  to  disclose  the 
nature  of  the  business  to  which  it  related,  and  the  loss  might  be 
very  likely  to  occur  if  there  was  a  want  of  promptitude  in  trans- 
mitting it."  And  the  court  also  pointed  out  the  distinction  between 
the  case  and  Landsberger's  case,  supra. 

In  Leonard  v.  The  New  York,  etc..  Telegraph  C4>.,  41  N.  T.  544, 
1  Am,  Rep.  446,  the  plaintiff's  agent  in  Chicago  telegraphed  to  his 
agent  in  Oswego  for  five  thousand  sacks  of  salt  By  the  careless- 
ness of  the  operator  the  message  was  made  to  read  "casks;"  and 
five  thousand  casks  were  sent,  for  which  there  was  no  market  in  C, 
and  which  were  sold  at  a  loss.  In  an  action  against  the  telegraph 
company  for  damages,  the  referee  decided  that  the  measure  of 
damages  was  the  difference  between  the  market  value  at  0.  and  at 
C.  on  the  day  of  shipment,  together  with  the  costs  of  transportation 
from  O.  to  C.  The  court  of  appeals  held  this  rule  of  damages 
sufficiently  favourable  to  the  defendant  The  damages  allowed 
were  the  proximate,  direct  result  of  the  breach  ;  nothing  was 
allowed  for  any  damage  resulting  from  the  non-fulfilment  of  the 
order  as  actually  given,  though  non  constat  that  such  allowance 
might  not  have  been  sustained  by  the  court  Sweatland!s  Case,  27 
Iowa,  433,  1  Am.  Rep.  285,  is  not  an  authority  on  the  question  of 
damages,  because  in  that  case  the  amount  of  damages  was  fixed  by 
stipulation. 

In  Squire  v.  The  Western  Union  Telegraph  Co,,  98  Mass.  232 
(1867),  it  was  held  that  a  telegraph  company  which  has  been  neg- 
ligent in  omitting  to  deliver  a  telegram,  agreeing  to  accept  an  offer 
to  sell  certain  goods  at  a  certain  price,  and  in  consequence  of  which 
negligence  the  bargain  has  been  lost,  is  liable  for  the  additional  sum 
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wldch  the  plaintiflf  would  have  been  compelled  to  pay  at  the  same 
place  in  order  to  obtain  the  same  quantity  of  similar  goods. 

In  True  v.  Hie  IntemcUional  Telegraph  Company,  60  Maine,  9, 
where,  in  consequence  of  a  faiMire  to  deliver  a  message  ordering  a 
certain  quantity  of  goods,  a  loss  to  the  plaintiff,  occurred  through  a 
rise  in  their  value,  the  measure  of  damages  was  held  to  be  the 
difference  between  the  value  of  goods  at  the  price  named,  and  the 
sum  which  the  plaintiff,  in  the  exercise  of  reasonable  diligence  after 
notice  of  the  default  of  the  telegraph  company,  would  have  been 
compelled  to  expend  in  purchasing  the  same  quantity  and  quality 
of  goods.  This  holding  is  in  direct  conformity  with  that  in  Squire's 
Case,  supra. 

In  Graham's  Case,  1  CoL  230  (1871),  the  telegraph  company 
neglected  to  deliver  a  message  directing  the  person  to  whom  it  was 
addressed  to  "  ship  oil  soon  as  possible  at  very  best  rates  you  can," 
and  the  measure  of  damage  was  held,  in  a  well  considered  opinion, 
to  be  the  increased  price  of  freight  and  all  other  expenses  to  which 
the  plaintiff  was  subjected,  but  not  to  include  the  profits  which  the 
sender  might  have  made  upon  the  oil.  [Had  the  price  of  oil  advanced 
between  the  time  when  the  message  ought  to  have  been  delivered 
and  tlie  time  of  the  purchase,  due  diligence  having  been  used,  that 
would  also  undoubtedly  have  been  a  valid  item  of  damage. 

In  the  case  of  Bittenhause  v.  The  Independent  Line  of  Telegraph, 
44  K  Y.  263,  4  Am.  Rep.  673,  the  plaintiff  delivered  at  defendant's 
office,  to  be  transmitted  to  brokers  in  New  York,  the  following 
telegram :  "  If  we  have  any  old  Southern  on  hand,  seU  same  before 
board.  Buy  five  Hudson  at  board."  In  transmission,  "  Hudson  " 
was  changed  to  "hundred,"  and  the  brokers  thereupon  bought  five 
hundred  shares  old  Southern  (Michigan  Southern  Bailroad).  Plain- 
tiff, hearing  of  this,  directed  a  sale  of  the  Southern  and  the  purchase 
of  five  hundred  shares  of  Hudson  Kiver,  according  to  the  intent  of 
the  original  message,  and  which  it  appeared  would  have  been 
understood  by  the  brokers  if  correctly  transmitted.  Meantime 
Southern  fell  and  Hudson  rose,  entailing  a  loss  on  the  sale  of  the 
former  of  $470,  and  on  a  purchase  of  the  latter  of  $1375.  The 
court  below  (1  Daly,  474)  held  the^measure  of  damages  to  be  ■  the 
loss  on  the  purchase  of  the  Hudson,  but  declined  to  allow  the  loss 
on  the  sale  of  the  Southern,  on  the  ground  that  the  stock  was,  in 
legal  effect,  purchased  on  defendants'  account,  and  could  not  be 
sold  without  some  notice  to  them.  The  court  of  appeals  affirmed 
the  judgment,  and  expressly  stated  that  the  $1375  loss  in  purchas- 
ing Hudson  was  the  measure  of  damages.  The  coiirt  stated  that 
"this  case  is  fairly  controlled  by  the  case  of  Leonard  v.  The  Nev)  York 
Telegraph  Co."  supra,  a  statement  which  may,  in  view  of  Baldwin's 
Case,  supra,  be  fairly  doubted.  The  message  very  evidently  related 
to  a  business  transaction,  but  as  to  its  character  or  the  probable 
consequences  of  a  mistake,  they  were  as  far  from  being  indicated 
upon  the  face  of  the  telegram  as  they  would  have  been  had  it  been 
written  in  cypher. 
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In  KimgJwme  v.  Montreal  Telegraph  Co.,  18  Upper  Canada,  Q-  B. 
Eep.  60,  the  plaintifif  received  a  telegram, "  Will  give  you  eighty 
cents  for  lye."  He  sent  a  telegram  in  reply, "  Do  accept  your  offer ; 
ship  to-morrow  fifteen  or  twenty  hundred."  In  an  action  brought 
against  the  telegraph  company  for  negligence  in  not  transmittiiig 
the  latter  message,  held,  that  no  damages  for  the  loss  of  a  sale  of 
rye  could  be  recovered,  because,  even  if  the  telegram  had  been  duly 
iransmitted  and  delivered,  there  could  have  been  no  complete  con- 
tract binding  the  purchaser  to  take  any  particular  quantity  of  rye ; 
and  that  parole  evidence  to  show  that  the  purchaser  would  have 
taken  a  certain  quantity  was  immaterial 

So  far  as  any  rule  as  to  the  measui-e  of  damages  can  be  drawn 
from  the  cases,  we  believe  that  the  one  best  sustained  by  the  autho- 
rities may  be  stated  as  follows:  That  the  telegraph  company  is 
liable  for  all  the  direct  damages  which  both  parties  to  the  contract 
would  have  contemplated  as  flowing  from  the  breach,  if  at  the  time 
they  entered  into  it,  they  had  bestowed  proper  attention  upon  the 
subject  and  bad  been  fully  informed  of  the  facts,  provided  there  be 
anything  in  the  contract  itself  indicating  that  any  damages  may 
possibly  result  from  a  breach — Albany  Law  JoumcU. 
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PART  FIBST. — CRIMINAL,  POLICE  AND  PRISON  RETURNS. 

In  last  year's  Journal  (pp.  533-573)  we  analysed  the  statistics  for 
1871,  and  we  now  perform  the  same  operation  with  those  newly 
published  for  1872,  being  the  fifth  Beport  under  the  Act  of  1869. 
This  report  is  the  fullest  which  has  yet  appeared,  and  it  reflects 
credit  on  aU  concerned  in  providing  the  materials,  and  giving  to 
them  appropriate  form. 

The  first  table  is  a  "  retrospect  of  five  years  of  the  number  of 
persons  charged  and  disposed  of  by  the  Police  in  Scotland  (p.  3). 
The  following  are  the  total  numbers : — 

Number  of  persons  apprehended  or  cited  for  offences. 

1868.         1869.  1870.  1871.  187i. 

In  Counties, .    .    .        22,297        22,464        24,227        24,227        27,081 
InBuighs,    .    .    .        97,326      104,175      114,446      117,417      123,685 

Total,        110,623      126,639      138,673       141,644      150,706 

The  steady  increase  of  criminal  ofiences  during  these  five  years  is 
matter  for  serious  reflection.  Perhaps  to  some  extent  the  melancholy 
results  may  be  ascribed  to  greater  vigilance  on  the  part  of  the  police, 
but  it  is  much  to  be  feared  that  not  a  little  effect  is  to  be  attached 
to  the  greatly  increased  wages  to  workmen  of  all  classes,  with  much 
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more  time  for  these  being  spent  and  squandered  in  vicious  indul- 
gencea  Corresponding  tables,  showing  on  the  one  hand  the  recent 
increase  of  wage$  in  all  branches  of  industry,  and  on  the  other 
hand  the  gradual  increase  of  the  consumpt  in  Scotland  of  intoxi- 
cating drinks,  and  of  the  number  of  spirit  and  pawnbrokers'  licences 
ill  each  district,  might  prove  an  index  so  far  explanatory  of  the  in- 
variable increase  of  the  number  of  persons  falling  under  the  super- 
vision of  the  police.  We  have  seen  in  some  county  police  returns 
statements  of  persons  apprehended  on  the  stereotyped  charge  of 
"  heiiig  drunk  and  disorderly!*  and  of  ofiences  committed  by  per- 
sons whilst  under  intoxication.  Such  a  table,  incorporated  with 
those  now  under  review,  would  be  of  no  small  value,  and  could 
easily  be  obtained. 

The  remark  which  we  made  in  our  review  of  the  statistics 
of  1871  is  applicable  to  that  of  1872,  namely,  the  more  rapid 
increase  of  urban  offenders  compared  with  those  in  rural  dis- 
tricts. In  the  latter  the  numbers  in  five  years  have  in  round 
number?  increased  only  from  22,000  to  27,000 ;  whilst  in  burghs  the 
increase  has  been  from  97,000  to  123,000.  The  augmentation  of 
burgh  population  withdrawn  fron^  the  county,  and  the  greater  vigi- 
lance of  the  civic  police,  with  the  large  sphere  of  city  offences,  may 
so  far  account  for  the  marked  difference.  It  is  pleasant,  however, 
to  observe  that  in  counties,  whilst  offences  against  the  person  have 
during  the  five  years  remained  nearly  stationary,  being  4221  in 
1868,  and  in  1872,  4462,  offences  against  property  have  decreased 
from  5383  in  1868  to  4987  in  1872.  In  buighs  the  very  opposite 
appears.  Offences  against  the  person  have  risen  from  3199  in  1868 
to  4062  in  1872 ;  whilst  offences  against  property  show  only  an  in- 
crease from  9051  in  1868  to  9485  in  1872.  The  statistics  give  a 
third  division  of  criminal  offences  under  the  vague  title  of  "  Miscel^ 
laneous"  This  class  comprehends  more  than  twice  the  totals^of 
offences  against  person  and  property.  The  "miscellaneous^'  in 
counties  have  increased  from  12,696  in  1868  to  27,021  in  1872, 
and  in  bui^hs  from  86,676  in  1868  to  110,138  in  1872,  making  a 
total  of  150,706.  Tables  are  afterwards  added  subdividing  the  mis- 
cellaneous class  into  twenty-nine  species,  but  under  the  head 
"  Other  Police  Offences"  There  is  the  number  of  1932  for  the 
counties,  and  61,854  for  burghs,  making  the  gross  amount  of  police 
or  non-criminal  offences  63,786,  being  by  far  the  highest  figures 
in  the  whole  group  (p.  9).  Doubtless  the  venial  offences  of  carpet- 
beating,  window-cleaning,  and  non-aweeping  of  pavements,  go  greatly 
to  augment  this  large  section  of  miscellaneous  offences. 

The  ''  disposal  of  the  cases"  is  to  the  jurist  the  most  important 
section  of  the  tables. .  It  is  from  these  results  only  that  the  satis- 
factory working  of  the  judicial  criminal  system  can  be  discovered. 
There  are  some  strange  coincidences,  and  some  as  startling  anoma>- 
lies  in  the  figures.  It  is  shown  that  in  1872  there  were  27,021 
persons  charged  with  offences,  and  apprehended  or  cited  in  counties, 
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of  whom  were  committed  for  trial  only  22,077,  and  not  committed, 
4944  Of  the  22,077  sent  to  trial,  convictions  were  obtained  in 
19,410  cases.  There  were  1372  acquittals.  4400  cases  are  entered 
as  "  proceedings  begun  and  dropped." 

The  results  in  burghs  are  given  for  the  same  year  as  123,685  per- 
sons '*  charged,  apprehended,  or  cited,"  of  which  82,773  were  tried, 
75,155  convictions  were  obtained,  whilst  there  were  6133  acquittals, 
and  no  less  than  40,781  cases  where  "  proceedings  were  be^n  and 
dropped"  (p.  3).  These  results  merit  close  inspection  and  considera- 
tion. That  nearly  one  half  of  persons  charged  should  escape  without 
trial  arouses  a  suspicion  of  unfounded  charges  and  rash  proceedings. 

An  important  section  of  this  table  (p.  3)  gives  the  oifences  re- 
ported and  for  which  no  person  has  been  apprehended  or  cited.  In 
1872  in  counties  there  were  5204,  and  in  burghs  9299,  the  totals 
in  both  for  the  year  being  14,503,  showing  a  very  considerable  re- 
duction of  such  undiscovered  offenders  when  compared  with  the 
previous  year,  when  the  number  stood  at  15,096,  with  a  lesser  num- 
ber of  inform^ions.  This  establishes  increased  efficiency  in  the 
police  systems  both  in  counties  and  burghs. 

A  second  table   (p.  5)  gives  the  criminal  statistics  of  all  the 
counties  in  Scotland,  but  excluding  the  burghs,  the  statistics  of 
which  are  given  in  a  separate  table.     We  suggest  that  a  column 
might  be  appropriately  set  apart  to  the  poptdations,  and  thus  afford 
useful  index  to  the  extent  and  nature  of  crimes  in  the  several 
counties.    Lanarkshire,  as  plight  be  expected  from  its  inmiense 
population,  gives  the  highest  number  of  criminals — 6550,  being  an 
increase  from   5168  of  the  previous  year.    Ayrshire  ranks  the 
second — 2823.     Edinburgh  only  comes  in  third,  with  1928.    Under 
the  head  of  ''murder"  there  appears  21  cases,  and  of  culpable 
homicides  34,  of  which  Lanark  gives  no  less  than  10  of  the  first 
and  3  of  the  second ;  Ayr  2  of  the  first,  and  15  of  the  second.    Of 
"  concealment  of  pregnancy,"  in  most  cases  only  another  name  for 
concealment  of  infanticide,  the  year  1872  gives  24  cases,  of  which 
no  less  than  5  are  set  down  to  Perthshire.    Lanarkshire  carries  by 
a  long  way  the  number  of  "  assatUts" — 927.    Ayr  follows  with  416, 
and  Edinburgh  with  322.    The  peaceful  county  of  Cromarty  gives 
only  a  unit  to  this  class,  being  the  only  offence  against  the  person 
during  the  year,  whilst  it  contributes  12  offences  against  property, 
5  of  "  tlieft,"  and  7  of  "  malicious  mischief^'  and  adds  11  cases  of 
breach  of  the  peace,  and  3  of"  defilement,"  making  in  all  14  criminal 
charges  for  the  year,  being  the  lowest  in  the  black  list.     Under  the 
head  of  offences  against  the  "  coinage "  it  is  satisfactory  for  the 
purity  of  the  currency  to  find  only  22  cases,  of  which  no  fewer 
than  13  are  assigned  to  Roxburgh.     At  the  present  time,  when  the 
Game  Laws  are  on  their  trial,  it  is  worthy  of  notice  that  in  the 
year  1872  there  are  set  down  455  cases  under  the  "  Day  Trespass 
Act"  and  182  under  the  "Night  Poaching  Acts" — ^in  all,  637;  whereof 
the  highest  number,  53,  were  in  Stirlingshire ;  the  next  in  Ayrshire, 
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48.  Here,  however,  there  most  he  some  gap,  seeing  that  such  pro- 
lific coimties  hoth  for  game  and  its  protection  as  Perthshire  and 
Dumbartonshire  are  set  down  as  without  any  prosecutions  under  this 
head.  It  may  be  that  the  table  is  confined  to  oases  charged  by  the 
police,  who  cannot  be  prosecutors  for  either  ofifence.  In  what- 
ever way  explained,  the  results  shown  are  certainly  misleading  as 
to  the  extent  of  game  offences  and  their  prosecution  throughout 
Scotland.  Trespasses  on  fish  appears  to  be  in  the  way  of  being  as 
prolific  as  those  on  fowL  In  1873  there  are  reported  109  cases,  of 
which  17  are  assigned  to  Berwick,  and  64  to  Eoxbuigh,  and  none 
for  Perth,  with  its  famous  salmon  river.  TMs  certainly  is  an  omis- 
sion, unless  explained  by  the  singular  heading,  *'  taking  and  destroy- 
ing fish  in  enclosed  water."  Offences  of  publicans  contravening 
their  certificates  stand  at  410,  of  which  Lanark  has  the  highest, 
giving  76  cases,  Ayr  67,  and  Edinburgh  only  13. 

In  the  table  applicable  to  Burghs  (p.  9),  under  the  head  of  as- 
satUts,  Edinburgh  and  Leith  unitedly  give  503,  Glasgow,  with  its 
four  burghs,  is  put  down  at  487,  Forfar  at  345,  and  Paisley  at  287. 
The  weavers  at  Kirriemuir  must  be  exemplary  Good  Templars,  as 
only  one  ebullition  of  temper  culminating  in  assaidt  is  recorded 
against  them.  Of  thefts,  Glasgow  records  6158  cases,  Edinburgh 
3135,  Greenock  733,  whilst  Dundee  only  reports  558. 

A  retrospective  table  for  five  years  of  criminal  offenders  (not 
offences)  affords  much  material  for  deep  thought  and  observation 
(p.  13).  The  number  of  persons  trie(^  shows  a  decrease  from  1868, 
when  the  number  stood  at  3384,  to  3052  in  1872.  During  the  five 
years  only  four  seixtences  of  death  were  pronounced,  and  only  one 
was  carried,  into  eff^ct,  beiijg  the  only  intramural  execution  which 
has  as  yet  taken  pl&ce  in  Scotland.  It  was  at  PertL  Sentences 
of  penal  servitude  in  1868  were  243,  and  in  1872  these  were  re- 
duced to  201.  Sentences  of  imprisonment  in  1868  were  2018,  and 
in  1872  reduced  to  1932.  The  number  of  persons  sentenced  with 
previous  convictions  have  increased  from  757  in  1868  to  837  in 
1872.  This  affords  another  proof  of  the  total  inefficiency  of  short 
periods  of  imprisonment  either  to  deter  from  crime  or  reform  the 
criminal. 

A  table  sets  forth  the  ages  and  sexes  of  persons  convicted  in  1872 
(p.  17).  The  number  was  2259,  of  which  1725  were  males;  and  534 
females.  It  is  pleasant  to  observe  that,  under  12  years  of  age,  there 
were  only  30  juveniles  convicted — 27  boys  and  3  girls.  So  much 
for  the  credit  of  Industrial  Schools.  The  most  prolific  age  for  crime, 
as  reported,  seems  to  be  between  21  and  30  years,  which  period 
gives  898  persons.  Above  60  years  there  are  recorded  oidy  38 
males  and  9  females,  and  of  these  almost  the  only  crime  is  theft, 
there  being  24  males  and  8  females  convicted  of  that  crime ;  the 
only  other  crime  assigned  to  the  softer  sex  being  one  of  fire-raising. 
Lanarkshire  gives  the  highest  number  of  sexagenarian  thieves,  l>eing 
11  out  of  the  24  males. 
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A  veiy  important  table  ia  given  of  the  number  of  weeks  heiw^een 
commitM  and  trial  (p.  29).    The  longest  period  is  35  weeks,  and 
is  set  down  against  Bute.    Ayr  and  Lanark  have  each  33  weeks. 
These  are  all  cases  where  the  persons  detained  have  been  convicted. 
There  is  a  person  acquitted  after  detention  for  29  weeks  placed 
opposite  Aigyle.    It  is  noted  in  this  table  under  Boxbuigh  that 
*' particulars  under  this  head  cannot  be  ffiven^*    The  particulars  in 
this  table  deserve  minute  attention.    There  can  be  no  truer  axiom 
than  that,  for  the  interests  alike  of  justice  and  humanity,  punish- 
ment  ought  simply  to  follow  on  crime.    Indefinite  delay  has  the 
sure  effect  of  changing  the  public  indignation  at  crime  to  sympathy 
for  the  criminal    Testimonies  of  witnesses  are  also  greatly  weak^ied 
by  lapse  of  time.    It  has  been  often  uiged  that  Sheriffs  should  have 
power  to  inflict  sentences  of  penal  servitude — a  power  possessed  by 
the  much  less  skiUed  tribunal  of  the  Quarter  Sessions  in  England. 
The  now  extended  means  of  transit  might  allow  all  cases  of  grave 
importance  to  be  tried  in  Edinburgh.    It  is  notorious  that  the  ques- 
tion in  what  Court  a  case  shall  be  tried  often  depends  on  whether 
the  crime  has  been  perpetrated  near  or  distant  from  the  time  of 
Circuit    From  this  adventitious  circumstance,  cases  of  oft-convicted 
thieves  are  frequently  sent  for  trial  to  the  Sheriff,  although  penal 
servitude  is  clearly  the  only  proper  award,  whilst  paltry  cases  of  theft 
are  tried  at  Circuit,  followed  by  a  few  months'  imprisonment. 

One  of  the  tables  (p.  13)  sets  down  the  averages  of  cases  tried 
during  the  last  five  years  thus — 

Tried  at  High  Court  of  Justiciary,      .  .  .  100 

At  Justiciary  Circuits,  ....  369 

In  Sheriff  Courts  with  jury,    .  .  .  .1154 

In  Sheriff  Courts  without  a  jury,        .  .  .  1053 

Under  this  table  there  is  required  some  explanation  how  the  average 

of  criminal  cases  tried  "  before  justices  and  other  Courts"  should  be 

set  down  at  so  insignificant  a  figure  SBjive. 

After  numerous  tables,  showing  minute  statistics  of  criminal 
prosecutions  in  every  form,  there  are  added  tables  of  the 
"  Statistics  of  Prisons."  The  General  Piison  at  Perth  has  a  separ- 
ate criminal  report,  which  we  briefly  noticed  in  our  July  number. 
The  volume  now  under  analysis  is  therefore  confined  to  the  county 
prisons,  of  which  there  are  60  in  number.  A  table  is  given  (p.  35) 
of  the  average  daily  number  of  criminal  and  civil  prisoners  from 
the  year  1840  to  1872  inclusive.  In  the  first^named  year  the  aver- 
age of  criminals  was  1940,  which  has  steadily  increased  to  2083  in 
the  year  last  named.  But  civil  prisoners  in  the  first  year  had  a 
daily  average  of  108,  which  has  gradually  decreased  to  57  in  last 
year.  The  number  of  criminal  prisoners  received  last  year  (1872) 
was  31,727,  being  an  increase  from  28,588  of  the  previous  year. 
Previous  imprisonments  are  minutely  set  forth  from  4819  with  one 
previous  conviction,  up  to  "  fifty  times  and  upwards,"  which  yielded 
a  crop  of  no  leas  than  406.    Of  the  gross  number  of  commitments 
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last  year,  being  31,727,  no  less  than  16,232  had  previously  been  in- 
mates of  the  prison,  being  more  than  one  hal£     The  educational 
statistics  (p.  35)  are  well  worthy  of  notice  at  the  present  scholastic 
crisis.     It  is  reported  that  last  year,  on  admission,  there  were 
entrants 

Who  could  not  read,  ....  6,905 

Eead  with  difficulty,.  .  .  .  .  18,499 

Bead  well,     ......  6,828 

Could  not  write,       .....  18,939 

Could  sign  name  merely,      ....  1,172 

Write  with  difficulty,  ....  14,428 

Write  well, 2,188 

Learned  more  than  mere  reading  and  writing,  .  619 

It  is  worthy  of  remark  how  the  numbers  wholly  ignorant  of  letters 
and  those  who  could  "  read  well"  approximate,  and  how  both  in 
reading  and  writing  the  imperfectly  educated  form  the  great  major- 
ity. This  may  afford  a  valuable  lesson  to  School  Boards,  not  only 
as  to  the  length  of  school  attendance,  but  its  quality.  The  largest 
number  received  during  the  year  (p.  37)  was  in  Glasgow,  with 
11,351  criminal,  and  164  civil  prisoners.  Edinburgh  ranks  next, 
with  5723  criminal,  and  93  civil  prisoners.  The  lowest  is  Cromarty, 
with  2  criminal,  and  no  civil  prisoners.  There  were  24  civil 
prisoners  for  sums  under  £8,  6s.  8d. ;  40  were  committed  for  sums 
between  £50  and  £100 ;  20  for  debts  between  £100  and  £500 ; 
and  2  for  sums  above  £500  and  below  £1000,  and  none  for  a 
greater  sum  (p.  53).  119  insane  prisoners  have  gone  through  the 
county  prisons  during  the  year,  and  28  offenders  against  the  Bevenue 
laws  (pp.  46,  47).  26  deaths  occurred  during  the  year ;  4  suicides, 
and  no  escapes  (p.  54).  The  average  profit  from  prisoner- work  in 
the  whole  prisons  is  estimated  at  £2, 10s.  2d.  The  highest  return 
is  from  the  General  Prison  at  Perth,  being  £5,  78.  4d.  (lasi  year  it 
was  £8,  7s.  2d.),  the  lowest  being  Stirling,  at  2s.  lid.  There  is  the 
astonishing  fact  stated  that,  in  three  prisons,  there  is  actually  a  loss 
ariising  from  the  work  of  prisoners,  and  on  the  whole  prisons  it  is 
stated  that  the  average  loss  per  prisoner  on  work  is  2d.  If  this  be 
correct,  then  so  far  as  regards  profit  from  work,  it  were  better  to 
keep  the  prisoners  in  idleness.  The  net  cost  for  each  prisoner  in 
the  whole  prisons  is  £20, 16s.  9d.,  the  highest  cost  being  Haddington, 
£88, 18s.  Id.  The  lowest  is  Greenock  prison,  £15,  9s.  6d. ;  whilst 
Ayr  approximates  so  close  as  to  give  £15, 18s.  9(1  as  the  cost  (p. 
63).  There  may  be  circumstances  in  connection  with  the  price  of 
material,  and  the  access  to  markets,  united  to  the  nun^ber  of  inmates, 
to  explain  so  far  the  great  differences  of  cost,  but  certainly  it  does 
require  some  explanation  to  account  for  the  startling  differences 
between  prisons  situated  in  nearly  similar  circumstances. 

There  are  several  other  very  minute  tables  connected  with  prisons, 
their  management,  and  discipline,  all  of  which  may  be  of  import- 
ance to  Prison  Boards,  though  to  the  general  public  they  are  but  of 
small  interest. 
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We  cannot  conclude  these  remarks  without  recognising  the  great 
labour  which  officials  in  courts  and  prisons  must  have  had  in  pre- 
paration of  these  ponderous  returns.  We  must  add  our  admiration 
of  the  skill  and  pains  bestowed  in  so  brief  a  period  in  arranging 
the  returns  into  so  many  and  varied  phases.  We  only  fear  that, 
with  few  exceptions^  the  great  portion  of  this  huge  accumulation 
of  figures  will  remain  a  s^ed  book  and  a  dead  letter.  We  do 
humbly  suggest  whether  a  more  simple  exhibition  of  leading  facts 
might  not  suffice  for.every  good  and. practical  purpose,  and  whether 
the  division  and  subdivision  of  matter  into  infinitesimal  portions 
can  repay  the  vast  Is^bour  and  expense  bestowed  in  arranging  and 
publishing  these  sixty-five  folio  pages  of  most  uninviting  and  re- 
pulsive figures  and  columns,  which  bewilder  any  one  not  possessing 
more  than  stoipal  patience  and  saintly  perseverance. 

In  our  next  number  we  may  enter  on  the  more  congenial  analysis 
of  the  Judicial  Statistics  of  our  Courts,  supreme  and  locaL 

H-  R 
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The  Commission  to  inquire  into  the  Salaries  and  Expenditure  of 
the  Law  Courts  and  Offices. — TMs  commission  is  to  consist  of  Loid 
Lisgar  (better  known  as  Sir  John  Young),  Mr.  Trevelyan,  M.P., 
Mr.  Algernon  West,  Mr.  Law,  of  the  Treasury,  and  Mr.  Eowsell, 
Superintendent  of  Contracts  at  the  Admiralty.  The  legal  profession 
has  no  reason  to  congratulate  itself  on  the  favour  or  even  on  the 
fairness  with  which  it  has  been  treated  by  the  present  Ministry,  and 
the  names  of  these  commissioners  will  be  considered  by  many  as 
indicating  a  foregone  conclusion  in  favour  of  wholesale  and  indis- 
criminating  reduction  on  the  part  of  the  persons  who  have  selected 
them.  In  the  first  place,  some  of  the  names  are  those  of  persons 
whom  few  public  servants  can  hear  without  dislike  and  fear.  Mr. 
Law,  for  instance,  has  been  zealous,  it  is  generally  understood,  in 
preventing  many  reasonable  and  urgent  claims  of  deserving  public 
servants  for  increased  salary  from  being  listened  to.  He  is  indeed 
nearly  as  unpopular  as  Mr.  Lowe,  though  it  is  possible  less  de- 
servedly. Ask  any  Sheriff-substitute  in  Scotland  Again,  there  is 
not  one  man  on  the  comnyssion  of  whose  ability  to  put  a  just  value 
upon  legal  work  we  can  be  sure.  We  do  not  speak  of  willingness 
to  do  so,  which  is  too  often  wanting  among  public  and  commercial 
men ;  but  on  the  point  of  ability  we  quote  what  the  Law  Times 
says,  and  only  add  that  lawyers  ought  sharply  to  watch  tliis 
commission,  and  to  take  care  that  it  be  not  allowed  to  strike  another 
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severe  blow  at  the  dignity  and  credit  of  the  profession.    The  Law 

Times  says : — 

*'  It  is  an  odd  feature,  however,  about  the  formation  of  the  commission,  that 
not  one  of  its  members  can  have  the  slightest  knowledge,  practical  or  theore- 
tical, of  the  working  of  the  offices  concerning  which  they  are  going  to  inquire. 
The  commissionen  are,  no  doubt,  men  of  business,  but  it  is  somewhat  difficult 
to  understand  how  it  will  be  possible  for  them  to  estimate  the  relative  value  of 
work  done  and  salary  paid,  if  they  are  to  be  dependent  entirely  upon  evidence 
i)roduced  before  them,  and  are  not  to  have  the  assistance  of  some  gentlemen 
saving  experience  in  the  working  of  the  offices.  Of  all  public  offices  the  law 
offices  are  perhaps  the  most  diffcult  to  estimate  at  their  true  value  without 
practical  experience,  because  the  duties  of  those  engaged  vary  in  value  more 
than  in  any  other  public  employment,  A  great  number  of  the  higher  officials 
must  necessarily  have  had  a  nigh  class  legal  training,  whilst  others  need  have 
had  scarcely  any  ;  and  the  same  thing  may  be.  said  of  the  lower  offices.  To 
distinguish  between  these  positions,  and  to  recommend  such  alterations  as  they 
may  think  desirable,  will  oe  one  of  the  duties  of  the  commissioners.  They 
will  run  some  risk  of  not  being  capable  of  distinguishing  at  alL** 

The  American  Courts  on  Photographs  as  Svidence  and  Contributory 
Negligence, — The  American  Courts  have  recently  decided  matters  of 
imiversal  interest,  of  which  we  select  two,  one  relating  to  the  value 
of  photographs  as  evidence,  and  another  to  contributory  negligence 
in  crossing  railways.  In  an  action  recently  tried  in  Philadelphia, 
against  an  insurance  compemy,  to  recover  the  amount  of  a  policy, 
a  photograph  of  the  deceased  was  introduced  as  evidence  of  her 
apparent  bodily  condition  at  the  time  the  insurance  was  effected. 
It  was  proved  that  the  photograph  was  a  truthful  representation 
of  her  as  she  appeared  at  that  time.  On  a  motion  for  a  new  trial 
the  Court  said:  "We  think  that  the  photograph,  thus  proved  and 
verified  by  witnesses  who  saw  the  original  at  a  period  approximat- 
ing so  nearly  the  date  of  the  contract  of  insurance,  was  competent 
to  go  to  the  jury  as  evidence  of  her  apparent  bodily  condition  at 
that  time.  If  it  was  competent  for  witnesses  to  portray  her 
physical  appearance  to  the  jury  by  words,  it  is  diflBcult  to  assign 
any  good  reason  why  the  same  might  not  be  done  by  a  picture, 
recognised  and  proved  by  her  friends  to  be  a  truthful  and  correct 
representation  of  her  person."  On  the  other  qi^estion  some  cases 
have  decided  that  a  person  crossing  a  railway  to  avoid  contributory 
negligence  is  bound  to  look  both  ways ;  whilst  others  have  held  that 
if  he  looks  in  the  direction  from  which  the  train  is  approaching  that 
is  sufl&cient.  The  Supreme  Court  of  Pennsylvania  have  recently 
decided  that  if  the  traveller  cannot  see  the  track  by  looking  out, 
whether  by  fog  or  other  cause,  he  should  get  out,  and,  if  necessary, 
lead  his  horse  and  waggon.  And  they  say  "  there  never  was  a  more 
important  principle  settled  than  that  the  fact  of  the  failure  to  stop 
immediately  before  crossing  a  railroad  track  is  not  merely  evidence 
of  negligence  for  the  jury  but  negligence  per  se,  and  a  question  for 
the  Court." — Law  Times, 

Law  Heporting, — Our  readers  are  aware,  that  tliis  subject  is  re- 
ceiving at  present  some  attention  in  the  State  of  New  York,  and, 
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as  we  tliink  it  desirable  that  the  profession  in  Scotland  shonld 
take  into  consideration  the  means  of  obtaining  a  single  series  of 
satisfactory  standard  reports,  we  venture  to  quote  some  sentences 
of  a  recent  article  on  the  subject  in  the  Albany  Law  Journal : — 

''Our  own  preference  is  for  a  reporter  appointed  by  the  judgjes.  We  have 
already  expressed  our  dissent  from  the  condusion  of  the  Committee,  that  the 
reporter  should  not  be '  in  any  wa^  dependent  upon  the  court,  whose  favour  and 
friendship  it  is  his  privilege  to  win  and  enjoy.'  We  notice  that  the  Nation  in  a 
recent  article  upon  this  subject,  reached  the  same  conclusion,  but  on  precLsely 
opposite  ^unds  ;  for  while  the  Committee  follow  the  above  conclusion,  with 
the  assertion  that '  in  a  free  country  it  is  well  that  the  courts  should  feel  that 
they  are  actinc  before  an  intelligent  and  reading  public,  to  whom  their  decision 
will  certainly  become  known,  through  fearless  and  independent  reporters,'  the 
Nation  asserts  that  *  such  a  reporter ' — that  is,  one  appomted  by  or  dependent 
upon  the  judges — *  is  a  mere  clerk  of  the  judges,  and  that  his  selection  by  them 
exempts  their  work  from  everything  in  tne  way  of  rejection  or  criticism.'  We 
happen  to  be  of  the  number  who  believe  that  there  is  nothing  to  be  feared  from 
the  judges,  either  in  suppressing  decisions  worthy  of  publication,  or  in  forcing 
unworthy  ones  upon  the  world. 

"  If  there  were  no  other  reason  why  the  jud^  should  appoint  the  reporter, 
we  should  deem  it  sufficient  that  the  Constitution  directs  it  And  in  this  con- 
nection we  may  as  well  refer  to  the  intimation  in  the  Committee's  report  that 
it  is  the  duty  of  the  judges  to  send  their  opinions  to  Mr.  Lansing,  and  that  they 
are  violating  the  law  in  sending  them  to  any  other  reporter.  Mr.  Lansing  is 
technically  the  official  reporter  of  the  Supreme  Court,  and  nothing  more.  He 
was  appomted  under  the  act  of  1869  by  the  Governor,  Secretary  of  State  and 
Attorney-General.  The  constitutional  amendment  of  1870  directed  the  legis- 
lature to  provide  for  the  appointment  of  a  supreme-court  reporter  by  the  judges 
designated  to  hold  general  term.  At  the  convention  of  the  judgee  held  in 
December  1870,  a  resolution  was  passed  requesting  the  Governor  to  invite  the 
attention  of  the  legislature  ^  to  the  necessity  of  making  provision  by  law  for 
the  appointment  of  a  reporter  of  the  decisions  of  the  supreme  court,  as  provided 
by  the  constitution.'  The  Governor  did  invite  the  attention  of  the  legislature 
to  the  matter,  but  that  body,  through  the  influence  of  those  interested  in  Mr. 
Lansing  and  his  reports,  declined  to  act,  and  the  same  influence  has  to  this  day 
defeated  any  attempt  to  have  the  lemslature  obey  the  Constitution.  Mr.  Lan- 
sing is  reporter  only  because  he  had  succeeded  in  inducing  the  legislature  to 
violate  the  explicit  terms  of  the  Constitution,  and  to  ignore  the  expressed  wisbes 
of  the  judges.  He  is,  therefore,  as  an  '  official '  not  entitled  to  much  considera- 
tion from  the  iudges. 

"  But,  in  order  to  hav^  an  official  reporter,  whether  appointed  by  the  judges 
or  not,  succeed  in  doing  his  work  thoroughly  and  satisfactorily,  the  legislature 
must  pursue  a  more  liberal  policv  than  in  the  act  of  1869.  That  act  gave  the 
reporter  no  salary,  and  limited  the  price  of  his  reports  to  $2.50  per  volume— 
a  sum  hardly  sufficient  to  cover  the  cost  of  publication.  The  reporter  must 
have  adequate  compensation  for  his  work,  besides  a  sufficient  allowance  to  pay 
the  expense  of  securing  copies  of  the  opinion  case  and  points  in  every  decision. 
It  will  not  do  to  leave  the  matter  of  forwarding  opinions  to  the  judges.  They 
have  enough  else  to  attend  to,  and  are  very  apt  to  neglect  it.  The  reporter 
should  have  a  copy  of  every  opinion  prepared,  and  should  have  every  meiuis 
and  facility  necessary  to  insure  getting  it.  The  present  reporter  of  the  court 
of  appeals  receives  a  salary  of  $5,000,  with  82,000  additional  for  clerk  hire, 
besides  an  income  of  two  or  three  thousand  a  year  from  copies  of  opinions.  The 
same  appropriation  to  a  Supreme  Court  reporter  would  secure  the  services  of  a 
man  thoroughly  competent,  and  would  enable  him  to  secure  prom2)tly  copies 
of  all  the  opinions  ^ven  in  each  department. 

^*  But  if  we  may  judge  from  past  experience,  there  is  little  probability  that 
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the  requisite  legislation  can  be  secured  for  the  appointment  of  a  reporter  by 
the  judges,  at  a  fair  salary,  and  with  the  requisite  appropriations  for  collecting 
the  opinions  and  other  necessary  material.  It  becomes  a  question  then  as  to 
the  feaJsibility  of  a  Council  of  Law  Reporting  after  the  plan  of  that  of  England.'' 

In  England  the  difficulty  has  been  met,  if  not  satisfactorily,  yet 
with  some  measure  of  success,  by  the  enterprise  of  the  profession. 
It  may  not  be  impossible  to  suppress  one  series  of  reports  for 
Scotland,  and  to  obtain  something  like  tolerable  remuneration  for 
the  reporters  (without  which  the  Eeports  will  never  be  satiafac* 
tory),  if  the  various  professional  bodies  will  take  united  action  with 
the  countenance  and  support  of  the  judges.  But  whether  or  not 
this  is  to  be,  we  are  quite  unable  to  see  why  the  State  should  refuse 
to  undertake  the  duty  of  superintending,  and,  if  necessary,  defraying 
part  of  the  expense  of  promulgating  the  law  as  expounded  by  the 
judges,  in  an  authentic  and  accessible  manner. 

The  Law  Agents  -4c^.— Although  we  have  always  strongly  advocated 
this  measure,  and  desire  the  removal  of  the  restrictions  by  which 
agency  in  the  Supreme  Court  is  still  hampered,  we  are  not  among 
the  number  of  those  who  expect  the  Act  to  produce  a  marked  and 
immediate  effect  on  the  business  of  the  Court  of  Session.  It  is  pro- 
bable that  a  gradual  increase  of  that  business  will  take  place  for  some 
years,  and  that  we  shall  see  some  new  names  of  agents  on  the  par- 
tibus  of  summonses  and  on  special  cases.  Probably,  too,  the  Court 
will  be  relieved  of  a  score  or  two  of  small  local  cases  which  will  in 
future  be  brought  before  the  Sheriff-Court  of  Mid-Lothian.  The 
majority  of  country  practitioners  may  be  expected  to  rest  content 
with  arranging  more  favourable  terms  for  themselves  with  Edin- 
burgh  agents  in  regard  to  the  division  of  fees,  and  oh  this  point  it 
is  not  improbable  that  we  shall  have  a  good  deal  of  discussion  and 
diversity  of  opinion  and  practice  for  some  time.  It  is  to  be  lamented 
that  some  agents  in  Edinburgh,  certainly  not  of  the  first  class,  have 
already  been  anonymously  advertising  for  country  business  "on 
favourable  terms,"  but  few  or  no  country  solicitors  whose  business  is 
worth  having  will  be  caught  by  such  means.  It  will  be  found 
judicious,  we  think,  for  the  leading  Edinburgh  firms,  or  for  the  two 
Societies  in  Edinburgh,  to  come  to  a  general  understanding  with  the 
leading  bodies  in  the  country  with  regard  to  the  distribution  of  the 
charges  of  litigation.  We  can  hardly  doubt  that  a  more  or  less 
formal  arrangement  as  to  the  proportion  payable  to  the  country  em- 
ployer will  be  arrived  at  in  the  course  of  the  coming  session,  and 
the  English  practice  may  be  found  to  afford  a  tolerably  satisfactory 
precedent  We  have  heard  proposals  for  a  revision  of  the  table 
of  fees  for  Court  of  Session  business :  but,  although  no  lawyer  is 
overpaid  in  these  times,  a  change  of  this  kind  is  not  practicable 
until  the  projected  or  portended  changes  in  the  procedure,  and  it 
may  be  in  the  constitution,  of  the  Scotch  Courts  have  been  earned 
out. 

It  is  likely  that  the  most  important  of  the  immediate  practical 
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results  of  the  Act  will  be  to  bring  conntry  solicitors  into  closer  con* 
nection  with  the  Bar.    Exceedingly  few  agents  ont  of  Edinbnigh 
have  hitherto  availed  themselves  of  their  undoubted  right  to  obtain 
opinions  from  counsel  without  the  intervention  of  a  W.S.  or  an 
S.S.C.,  partly  because  there  has  been  a  curious  uncertainty  as  to  the 
propriety  of  doing  so,  partly  from  ignorance  as  to  the  right  counsel 
to  consult,  and  in  some  cases  from  an  erroneous  idea  that  the  lead- 
ing seniors  whose  opinions  are  wanted  will  be  more  advantageously 
approached  through  a  known  metropolitan  practitioner.      Apart 
from  the  Act  altogether,  a  more  accurate  knowledge  of  the  bar  and 
its  rules  and  personnel  has  been  growing  up  in  the  country,  the 
growth  of  which  will  be  greatly  promoted  by  this  Act    Agents  will 
get  into  the  habit  of  protecting  themselves  and  their  clients  far 
more  frequently,  not  merely  by  the  brief  and  therefore  unsatisfactory 
opinions  of  the  thr^  or  four  too  busy  men  whose  names  are  in  the 
mouths  of  every  one,  but  by  the  reasoned  opinions  of  a  less  con- 
spicuous but  not  less  competent  class  of  lawyers,  who  are  not  too 
much  engaged  to  be  able  to  study  the  memorials  laid  before  them 
and  to  explain  the  grounds  on  which  their  advice  proceeds.    The 
fancied  barrier  that  fenced  round  the  bar  has  now  been  broken,  and 
we  believe  that  the  value  of  a  class  of  consulting  lawyers  will  now 
be  more  appreciated    The  general  practitioner  has  so  great  a  variety 
of  business,  that  even  when  he  is  an  excellent  lawyer  he  has  rarely 
the  opportunity  of  carefully  canvassing  the  more  difficult  points  that 
arise  in  his  practice ;  and,  if  he  is  a  man  of  sense  enough  to  under- 
stand what  division  of  labour  implies,  he  will  perceive  the  advantage 
of  referring  them  to  those  who  are  constantly  engaged  in  considering 
points  of  law.    There  is  no  intrinsic  superiority  in  the  opinion  of 
counsel  above  that  of  a  Glasgow  agent,  except  that  which  arises 
from  its  being  his  more  exclusive  business  to  deal  with  the  applica- 
tion of  principles  of  law  to  doubtful  cases,  and  his  tbeing  in  regidar 
commanication  on  the  boards  of  the  Parliament  House  with  men 
engaged  in  the  same  pursuit    The  Glasgow  agent  believes  in  his 
own  superiority  in  practical  ability,  and  in  some  in  range  of  legal 
experience ;  but  while  we  think  he  is  apt  to  underrate  the  merits 
of  counsel  in  that  respect,  that  is  not  a  reason  for  rejecting  their  aid, 
but  rather  of  combining  their  ponderous  wisdom  with  the  more 
brilliant  originality  and  practised  sagacity  of  the  Western  pro- 
curator. 

The  pitiful  fate  of  a  poor  pleader. — "  Simply  to  bum  one's  own  store  is  not  un- 
lawful, and  tne  words,  *  he  burnt  his  own  store,'  or  *  there  is  no  doubt  iu  mj 
mind  that  he  burnt  his  own  store ;  he  would  not  have  got  his  goods  insured  if 
he  had  not  meant  to  bum  it ; '  or  a  general  alle^tion  that  the  defendant  chaiged 
the  plaintiff  with  having  wilfully  and  maliciqusly  burnt  his  own  store,  will 
not  sustain  an  action  for  slander  without  a  colloquium  or  averment  setting 
forth  such  circumstances  as  would  render  such  burning  unlawful,  and  that  the 
words  were  spoken  of  and  concerning  such  circumstances ;  and  the  want  of  such 
colloquium  or  averment  will  not  be  cured  by  an  innuendo." 

The  above  is  the  syllabus  of  the  case  of  Btosa  v.  Tc^y,  2  Pick.  320,  decided 
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in  1824  The  report  states  that  the  defendant's  counsel  weie  Mills,  Whiting 
and  Dwight.  After  careful  and  extended  inquiries  among  men  &om  Berkshire 
county,  we  have  learned  that  these  were  very  distinguished  men  in  their  day« 
and  we  have  no  doubt  that  posterity,  or  at  least  that  portion  of  it  which  shall 
peruse  the  said  report,  will  hold  them  in  due  reverence.  The  report  goes  on  to 
state  that  the  distmguished  gentlemen  above  mentioned,  at  the  September  term, 
1823,  moved  in  arrest  of  the  judgment  obtained  by  the  plaintiff,  and  that 
*'  Bryant,  for  the  plaintiff,  furnished  the  court  in  vacation  with  a  written  argu- 
ment," etc.  Now,  what  we  wish  to  emphasize  is,  that  this  Bryant,  we  fear,  had 
not  a  legal  mind,  and,  instead  of  trying  to  supply  his  natural  deficiencies  by 
studying  the  grand  principles  of  common-law  pleading,  he  was  much  addicted 
to  poetry.  Even  when  in  college,  at  the  age  of  eighteen,  he  had  written  and 
uttered  some  verses  which  he  called  Thanatopsis,  of  which  some  of  our  readers 
may  have  heard.  And  even  after  he  had  been  some  time  in  the  profession  he 
allowed  himself  to  be  instigated  by  this  unhallowed  passion  lor  poetry,  to 
write: 

*'  Though  forced  to  dradge  for  the  dregs  of  men, 

ADd  scrawl  strange  words  with  the  barbarous  pen. 

And  mingle  among  the  jostling  crowd. 

Where  the  sons  of  strife  are  subtle  and  load." 

The  consequence  of  all  this  was,  that  his  said  client  Bloss  lost  his  case  through 
his  attorney's  incapacity  to  draw  a  common-law  declaration,  and  that  attorney 
was  condemned  to  hear  from  the  wise  and  mild  Chief  Justice  Parker  such 
words  as  these :  "  It  is  with  great  regret,  and  not  without  much  labour  and  re- 
search to  ovoid  this  result,  that  we  are  obliged  to  arrest  the  judgment  in  this 
case  for  want  of  a  sufficient  count  to  support  the  verdict.  ...  If  the  plaintiff  has 
sustained  a  serious  injury,  another  action  may  give  him  indemnity.  In  a 
matter  of  technical  law,  the  rule  is  of  more  consequence  than  the  reason  of  it ; 
and  however  we  may  lament  the  lost  labour  and  expense  of  the  suit,  we  find 
ourselves  wholly  unable  to  prevent  it."  No  wonder  the  attorney  was  ashamed 
to  face  the  court  with  an  oial  argument,  but  sent  it  in  that  underhand  manner 
"  in  vacation  "  and  in  writing.  How  that  unfortunate  ;^ouns  man  must  have 
felt !  and  how  he  must  feel  now,  at  the  age  of  seventy-six,  when  he  reflects,  as 
he  must  inevitably  reflect,  that,  instead  of  occupying  the  proud  eminence  of  a 
man  who  knew  how  to  draw  a  common-law  declaration, — of  such  men  as  Mills, 
Whiting  and — (what's-his-name?) — Dwight,  he  must  go  down  to  posterity  as 
William  Cullen  Br^rant — ^nothing  but  the  greatest  of  American  poets,  and  ten- 
ant of  the  highest  niche  in  American  general  letters. — Albany  Law  JoumaL 

SeUctions, — In  a  western  State  there  was  occasion,  in  a  suit  before  a  justice,  to 
require  security  from  two  persons  in  behalf  of  plaintiff  for  the  costs  of  prosecut- 
ing the  action,  inasmuch  as  plaintiff  lived  out  of  the  county.  As  there  was  no 
one  else  to  sign,  and  plaintiff  who  was  absent,  was  abundantly  able  to  pay,  it  was 
agreed  by  p&iutiff's  two  counsel  that  they  should  both  sign  themselves.  The 
senior  did  so,  and  turning  to  his  junior,  whose  reputation  through  the  country  was 
that  of  a  jolly,  clever,  impecunious  fellow  who  never  paid  anybody  anyuiing, 
remarked :  "  Now,  D,  it  is  your  turn.''  D  looked  at  tne  paper,  and  then  in  a 
Quizzical  way  shook  his  head  and  remarked :  **  No,  on  the  whole  I  guess  I  won't 
ailute  the  tecurityJ' 

An  Irish  counsel  being  asked  by  the  court  for  whom  he  was  concerned, 
answered,  without  the  least  hesitation :  "  I  am  concerned,  my  Lord,  for  the 
plaintiff,  but  I'm  retained  by  the  defendant." 

An  attorney  not  celebrated  for  his  probity,  was  robbed  one  night  on  his  way 
from  Wicklow  to  Dublin.  His  father  meeting  Baron  O'Grady  next  da^,  said, 
"  My  Lord,  have  you  heard  of  my  son's  robbery  ]"  "  No,  indeed,"  replied  the 
Baion  with  a  gooa  degree  of  surprise ;  ^  whom*  did  he  rob  V 
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WiLLUM  Blair,  Esq.  of  Avontoun,  advocate  (1820),  formerly 
member  of  the  Supreme  Council  of  Justice  of  the  Ionian  Islands, 
died  at  Avontoun,  Linlithgowshire,  Sept  3,  aged  74. 
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QuKPOWDER  Act,  1860 — Duty  to  erect  lightning  conductors — PenaUiet, — ^By 
23  &  24  Vict  c.  139,  s.  2.  par.  9,  "  Every  maker  of  gunpowder  shall  cause  to 
be  erected  good  and  sufficient  lightning  conductors  in  connection  with  every 
store  magazine  where  gunpowder  is  kept  by  him."  By  s.  4,  **  All  gunpowder 
made  in  any  place  where  under  this  Act  it  is  not  lawful  to  make  gunpowder, 
and  all  gunpowder  in  any  mill,  press-house,  coming-house,  drying-house,  or 
other  place  exceeding  the  quantity  which  for  the  time  being  may  lawfully  be 
therein,  shall  be  forfeited :  and  every  person  making  or  causing  to  be  made 
any  gunpowder  contrary  to  this  Act,  or  Keeping  or  causing  to  be  kept  in  any 
such  mill  or  place  any  gunpowder  contrary  to  the  provisions  hereinbefore  con- 
tained, shall  for  so  doing,  in  addition  to  such  forfeiture  as  aforesaid,  forfeit  for 
every  such  offence  any  sum  not  exceeding  2«.  for  every  pound  of  gunpowder  so 
forfeited  :** — Held,  that  the  forfeitures  and  penalties  imposed  by  s.  4  do  not 
apply  to  the  offence  of  keeping  gunpowder  in  a  store  magazine  without  provid- 
ing lightning  conductors. — Ehott  v.  Majendie,  41  L.  J.  Mag.  Ca.,  147. 

Bill  op  Exchange — Relation  of  Drawee  to  Payee. — H.  consigned  twelve 
bales  of  cotton  to  deft.,  commission  merchant,  and  drew  a  draft  on  them,  which 
contained  a  memorandum  at  the  foot  thereof  that  it  was  drawn  ''  against  twelve 
bales  of  cotton,"  procured  pit.  to  discoimt  it,  and  notified  deft,  of  the  consignment 
and  draft.  Deft  refused  to  accept  the  draft,  and  informed  H.  by  letter  that  he  did 
80  because  he  had  not  received  the  bill  of  lading  of  the  cotton,  but  that  he 
would  accept  the  draft  on  receipt  of  the  bill.  Two  days  later  he  received  the 
bill,  and  atterwards  pit,  who  had  seen  his  letter  to  H.,  presented  the  bill  for 
acceptance,  which  was  again  refused.  Upon  a  subsequent  receipt  of  the  cotton, 
deft  sold  it  and  credited  its  proceeds  to  H.,  who  was  his  debtor  to  a  large 
amount  Heldf  that  pit  could  not  maintain  an  action  against  deft,  either 
upon  his  promise  to  accept  the  draft,  or  for  the  proceeds  of  the  cotton. — Exchange 
Bank  of  St,  Louis  v.  Rice^  107  Mass.  37. 

Marine  Insurance — Construction  of  Policy, — ^A  policy  of  marine  insurance 
on  champagne  provided  that  the  insurer  should  not  be  liable  for  leakage,  unless 
occasioned  by  stranding  or  collision.  Held,  that  the  insurers  were  exempt 
from  liability  for  all  leakage,  ordinary  or  extraordinary,  and  &om  whatever 
cause)  whether  gradual  or  violent  in  its  operation,  except  those  specified.  In 
a  policy  of  marine  insurance  on  champagne  valued  by  the  case,  it  was  provided 
that  the  insurers  should  not  be  liable  ''for  damage  or  injury  to  goods  by  damp- 
ness, rust,  change  of  flavour,  or  by  being  spotted,  discoloured,  must  or  mouldy, 
unless  the  same  be  caused  by  actual  contact  of  sea  water  with  the  articles 
damaged,  occasioned  by  sea  peril."  Held,  that  so  far  as  the  sea  water  came  into 
actual  contact  with  any  case  or  package,  the  insurers  were  liable  for  any  injury 
occasioned,  either  by  such  direct  contact,  or  by  any  heat  or  dampness  thereby 
generated,  but  not  for  any  injury  by  dampness,  or  change  of  flavour  to  other 
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packages,  no  part  of  which  came  into  actual  contact  with  the  sea  water. 
The  burden  of  proving  a  loss  from  a  cause,  and  to  an  amount  for  which  in* 
surers  are  liable,  is  upon  the  assured.  In  computing  a  partial  loss,  return 
duties  received  by  the  insured  from  the  custom-house  are  not  to  be  deducted 
from  the  amount  to  which  the  insurers  are  to  contribute.  Under  the  suing 
and  labouring  clause  in  a  policv  of  marine  insurance,  the  underwriters  are  liable 
for  a  proportion  of  any  reasonable  expenses  incurred  in  preserving  the  property 
from  the  operation  of  the  perils  insured  against,  but  not  for  expenses  of  ascertain- 
ing the  amount  of  the  loss,  nor  for  expenses  of  refitting  the  property  for  market, 
—Gory  V.  Baylston  Fire  and  Mar.  Ins.  Co.  107  Mass.  107. 

Succession  Duty. — Testator  domiciled  abroad — Funds  invested  in  this  country, 
— A  testator  domiciled  abroad  directed  his  residuary  personal  estate  to  be  in- 
vested in  English  Gk)vemment  Securities,  and  a  partv  thereof  to  be  set  apart  to 
answer  a  life  annuity  on  the  determination  of  which  it  was  to  fall  back  into 
the  residue  for  the  benefit  of  the  residuary  legatees,  and  the  fund  was  appro- 
priated and  invested  in  consols  accordingly.  HeUi  rev.  dec.  of  M.  of  Rolls, 
that  the  increase  of  benefit  accruing  to  the  residuary  legatees  on  the  death  of 
the  annuitant  was  a  succession  within  sec.  5  of  the  Succession  Duty  Act,  16  & 
17  Vict  c.  51.  [See  Badares  Trs.  39  L.  J.  Ch.  645,  L.  R  10  Eq.  288.]— 
Attomey-Oen.  v.  Cawpbell,  41  L.  J.  Ch.  611. 

Contract — Acceptance  of  off er  bu  letter— Variation  of  terms — Contributory — 
Delegation  of  power  by  directors. — ^Where  an  offer  is  made  by  letter  sent  through  the 
post,  and  is  accepted  by  letter,  also  sent  through  the  post,  the  contract  is  made 
at  the  moment  that  the  letter  of  acceptance  is  put  into  the  post  A  letter 
allotting  shares  stated  that  the  allotment  money  must  be  paid  on  the  21st  of 
March,  and  punctual  payment  was  requisite,  and  that  the  bankers  were  in- 
structed not  to  receive  payment  after  that  day  without  interest  at  10  per  cent. : 
—  Held,  that  this  addition  relative  to  interest  was  not  an  introduction  of  a  new 
term.  The  provisions  of  articles  of  association  under  which  directors  were  at 
liberty  to  delegate  their  authority  to  a  committee  considered. — In  re  Imperial 
Land  Co.  of  Marsdlks^Earrit^s  Case,  41  L.  J.  Ch.  621. 

Charter-party — Limitation  of  liability  by  cka/rterer — Delay  in  loading  cargo 
— Declaration  on  a  charter-party,  by  which  it  was  agreed  that  deft  should  lc«d 
plt.'s  ship  in  regular  turn,  and  that  the  ship  when  loaded  should  proceed  to  her 
port  of  destination,  and  there  deliver  the  same  to  freighter  or  nis  assigns,  on 
Deing  paid  freight,  and  that  the  charter-party  being  conduded  by  deft,  on  benalf 
of  another  party  resident  abroad,  '^  all  liability  by  deft  should  cease  as  soon  as 
he  had  shipped  the  cargo."  Breach,  that  the  ship  was  not  loaded  in  regular 
turn.  Plea,  that  deft,  before  action,  shipped  the  agreed  cargo  under  the  charter- 
party,  whereby  his  liability  ceased : — Held,  on  demurrer,  that  the  plea  was  bad, 
as  upon  the  true  construction  of  the  charter-party  deft,  although  not  liable  for 
anvtbing  that  occurred  after  he  had  shippea  the  caxso,  remained  liable  for  any 
delay  or  default  before  it  was  so  gapped. — Ckristoffersen  v.  Hansen,  41  L.  J. 
Q.  B.  217. 

Contract  op  Sale. — Risk — Fire  InsuramM—IrUereti  of  buyer  in  seUei^s  insur^ 
ance. — Pits,  were  sugar  refiners  in  the  city  of  London,  and  .were  in  the  habit  of 
making  sales  by  sample,  each  sale  consisting  of  one  or  more  fillings  or  batches 
of  boiled  sugar.  Upon  a  sale  being  effected,  a  sale-note  was  delivered  to  the 
purchaser,  wnich  contained  the  price  of  the  filling  percwt,  and  the  following  words 
— '^  Prompt  one  month..  Stored  goods  at  sellers'  risk  for  two  months.''  Each 
filling  comprised  a  number  of  specified  "  titlers,"  or  loaves,  of  sugar  of  varying 
weight,  and  it  was  the  custom  to  pay  for  the  sugar  on  the  Saturday  (called 
"  the  prompt ")  after  the  expiration  of  one  calendar  month  from  the  day  of  sale, 
but  the  whole  or  portion  of  the  sugar  often  remained  in  pit's  warehouse  after 
the  time  for  payment  when  it  suited  the  convenience  of  the  customer  to  delay 
delivery,  the  cuistomer  paying  on  the  prompt  an  approximate  sum  to  the  price, 
which  was  only  finally  ascertained  and  settled  when  the  sugar  was  weighed  on 
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delivery.    Deft.,  a  sngai  broker,  Dozcluued  four  fillings  or  batches  of  sugar  from 

fits.,  in  the  manner  above  statea,  and  paid  an  approximate  sum  to  the  value. 
*art  of  the  sugar  was  removed  by  deft ;  but  after  the  expiration  of  two  months 
from  the  sale  a  fire  occurred  on  pits.'  premises,  destroying  the  remainder,  which 
had  never  been  weighed.  Pits.,  without  anv  agreement  with  the  buyeip,  had 
effected  floating  policies  upon  all  stock  in  their  warehouse,  making  no  distinc- 
tion between  goods  and  goods  unsold ;  but  the  amount  which  they  received 
from  the  insurance  office  was  not  sufficient  to  cover  the  loss  which  they  actually 
sustained,  exclusive  of  defts.'  goods  : — HMf  (1)  that  the  loss  by  the  destruction 
of  the  undelivered  sugar  must  fall  on  deft. ;  bv  Cockbum,  C.J.,  on  the  ground 
that  the  property  had  passed  to  deft. ;  by  BtoMurny  J.,  Lush,  J.,  and  Quain,  J., 
on  the  ground  that  whether  this  were  the  case  or  not,  the  sugar  after  the  lapse 
of  two  months,  was,  bv  the  terms  of  the  contract  of  sale,  at  the  risk  of  deft. 
(2)  That  in  an  action  for  the  price  of  the  sugar,  deft  was  not  entitled  to  the 
benefit  (by  way  of  set  off  or  otherwisej  of  any  part  of  the  insurance  money 
recovered  oy  pits. — Martmeau  v.  Kitchtng,  41  L.  J.  Q.  B.  227. 

CoMPAinr — l^rarufer  of  husine$9 — Grantee  of  annuity^— Payments  by  transferee 
company — Novation. — The  I.  Life  Insurance  Company  had  by  its  deed  of  settle- 
ment a  power  to  dissolve  itseK  and  transfer  its  business  and  liabilities  to  another 
approved  company,  but  ''  without  prejudice  to  the  rights  of  the  parties  then 
assured."  The  T.  Company,  in  1860,  under  this  provision,  transferred  its  busi- 
ness to  the  European  Society.  D.,  the  mntee  of  an  annuity  in  the  I.  Com- 
pany, objected  to  the  tnmsfer,  and  refused  a  policy  in  the  European  Society,  but 
ne  took  no  proceedings  in  the  matter  and  went  to  the  office  of  the  European 
Society  and  received  hS  annuity  regularly  from  that  society  until  1871,  when  the 
European  Society  was  wound  up  insolvent  i^Heldy  that  there  was  no  novation  of 
contract  as  between  D.  and  the  European  Society,  and  that  D.  was  entitled  to 
recur  to  the  I.  Company  for  payment,  and  to  have  that  company  wound  up  for 
the  purpose  of  going  a^nst  the  uncalled-up  share  capital  of  the  comnany. — In 
re  India  and  London  Life  Assurance  Company — Dyhe^s  case,  41  L.  J.  Cn.  601. 

Bailway  Company — Covenant  to  stop  passenger  trains  at  refreshment  rooms, — 
In  a  lease  by  a  railway  company  of  their  refreshment  jooms  at  S.,  the  company 
covenanted  with  the  lessee  that  all  trains  carrying  passengers,  not  being  goods 
trains  or  trains  to  be  sent  express  or  for  special  purposes,  and  except  trains  not 
under  the  control  of  the  company,  which  should  pass  the  S.  station  either  up  or 
down,  should,  save  in  case  of  emergency  or  unusual  delay  arising  from  acddenta, 
stop  tiiere  for  refreshment  of  passengers  for  a  reasonable  period  of  about  ten 
minutes,  and  that  as  far  as  the  compenj  could  influence  the  same,  trains  not 
under  their  control  should  be  induced  to  stop  for  the  like  purpose.  The  Post- 
master-Qeneral,  having  in  the  exercise  of  his  power  required  that  trains  carry- 
ing mails  should  not  stop  at  S.  more  than  five  minutes  : — Held,  first,  that  those 
trains  were  not  as  regards  stopping  under  the  control  of  the  company ;  and  , 
secondly,  reversing  the  decision  of  one  of  the  Vice-ChancelloTs,  that  the  com- 
pany were  not  by  their  covenant  prohibited  from  carrying  passengers  by  such 
trains.— PAt/ip*  v.  G.  IV.  B.  Go.  41  L.  J.  Ch,  614. 

Voluntary  Settlement — Parent  and  child — Undue  infiuence^Jhlay — ifo- 
fovmmg  a  voluntary  deed. — ^A  person  seeking  to  set  aside  a  voluntary  deed  on  the 
firround  of  undue  parental  influence  must  not  be  guilty  of  unreasonable  delay, 
in  1855  J.  T.  T.,  who  had  recently  attained  the  age  of  twenty>one  years,  and 
was  entitled  under  the  will  of  his  grandfather  to  a  present  income  of  £1,200, 
which  would  be  increased  to  j£2,2(]3  on  marriage,  ana  to  about  £6,000  on  his 
attaining  twenty-five,  and  being  also  entitled  under  his  father's  and  mother's 
marriage  settlement  to  trust  funds  of  about  the  value  of  £30,000,  part  of  which 
was  brought  into  settlement  by  the  father  and  part  by  the  mother,  was  induced 
by  his  fatner,  who  had  married  and  had  a  daugnter  by  a  second  wife^  to  execute 
a  deed  whereby,  subject  to  the  father's  life  interest,  successive  life  mterests  in 
the  trust  funds  subject  to  the  settlement,  were  given  to  the  wife  and  daughter 
by  the  second  marriage,  and  power  was  given  to  the  father  in  the  event  (»  his 
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Again  becQming  a  widower  and  manuring  a  third  wife,  to  levoke  the  trusts  of 
a  portion  of  the  trust  funds  and  appoint  the  same  for  tne  benefit  of  a  third  wife 
aod  the  issue  of  the  third  marriage.  In  1869  J.  T.  T.  filed  his  bill  to  have  the 
deed  rectified  by  confining  its  operations  to  such  portion  of  the  trust  fund  as 
had  been  brought  into  settlement  by  his  father  and  b^  expunging  the  power  of 
revocation  and  new  appointment : — Meld,  that  though  in  its  inception  tne  trans* 
action  was  voidable  as  havine  been  brought  about  by  undue  influence,  the 
plaintiff  had  by  delay  forfeited  his  right  to  set  aside  such  part  of  the  deed  as 
gave  life  interests  to  his  stepmother  and  half-sister;  but  the  Court  being  of 
opinion  upon  the  evidence  that  the  clause  giving  the  father  a  power  of  revoca- 
tion and  reappointment  on  a  third  marriage  had  never  been  sufficiently  ex- 
plained to  him,  set  aside  that_part  of  the  deed.  [Note  for  reference ; — Hogkton 
V.  HoghUm,  15  Beav.  278,  21  L.  J.  Ch.  482 ;  Wright  v.  Vanderplank,  8  De  G.  M. 
&  G.  133,  26  L.  J.  Ch.  7.}—3}umer  v.  Collins^  41  L.  J.  Ch.  558. 

Vendor  and  Purchaser — ScUe  by  auction — Misdescription  in  particutars, — 
Pit  purchased  at  a  sale  by  auction,  K)r  £2,600,  certain  property  which  was  de- 
scribed in  the  particulars  of  sale  as  an  ''  immediate  reversion  in  fee  simple." 
Shortly  after  signing  the  contract  he  discovered  that  bv  the  conditions  of  sale, 
which  were  prcNlucea  for  the  first  time  and  read  aloud  by  the  vendoi^s  agent  at 
the  commencement  of  the  sole,  but  which  plaintifif  was  prevented  by  deafness 
from  hearing  distinctly,  the  purchaser  was  to  take  the  property,  subject  to  the 
obligation  of  paying  off  mort^es  for  j^,500,  in  addition  to  his  purchase  money, 
the  real  value  of  the  reversion  being  considerably  under  ^£5,000  i—Held,  that 
the  purchaser  was  entitled  to  have  the  contract  rescinded  on  the  ground  of  com- 
mon mistake,  and  of  misdescription  in  the  particulars ;  and  that  he  was  also 
entitled  to  have  the  deposit  he  had  paid  returned  with  interest  at  four  per  cent, 
and,  until  payment,  to  a  lien  for  the  amount  on  the  vendor's  interest  in  the  pro- 
perty.— Torrance  v.  Bolton^  41  L.  J.  Ch.  640. 

Copyright — Injunction — AdiferHsement — Catalogue. — C.  published  a  book 
which  he  registered  at  Stationers'  Hall,  entitled  ''  The  Illustrated  FumishinjB; 
Guide,"  containing  illustrations  of  articles  of  furniture  made  bv  him,  with  esti- 
mates and  remarks  on  furnishing.  W.  shortly  afterwards  published  a  similar 
book  entitled  "  F,  W.  &  Co.'s  Illustrated  Furnishing  Guide,"  in  which  many  of 
the  drawings  of  furniture  had  been  copied  direct  from  those  in  C.'s  book,  and 
certain  portions  of  the  letterpress  of  C.'s  book  were  reproduced  verbatim : — 
Held,  on  suit  by  C.  to  re^strain  the  publication  of  W.'s  book,  that  the  plaintiff 
was  entitled  to  an  injunction  as  to  the  pirated  letterpress,  but  not  as  regarded 
the  illustrations,  as  they  were  but  illuslxated  advertisements  of  articles  sold  by 
W.,  which  he  had  a  perfect  right  to  sell,  and  there  could  be  no  copyright  in  an 
advertisement — Cohoett  v.  Woodward,  41  L.  J.  Ch.  656. 

Bill  of  Lading — Construction  of,  as  to  carriage  by  steamiship, — Goods  were 
shipped  under  a  bill  of  lading  which  commenced^  '^Shipped  in  the  steamship 
Hibemia  ....  with  liberty  to  caU  at  any  ports,  m  or  out  of  the  route,  to  re- 
ceive and  discharge  coals,  &c.,and  to  transship  the  goods  by  any  other  steamer.'' 
The  vessel  had  only  an  auxiliary  screw,  and  was  propelled  by  steam  during  a 
small  part  of  the  voyage  only,  which  lasted  for  aoout  double  the  time  which 
would  have  been  taken  by  an  ordinary  steamer.  In  an  action  for  delay  in  de- 
livering the  goods,  the  judge  refused  to  direct  the  jurv  that  the  contract  in  the 
bill  of  lading  was  for  a  voyage  by  steam,  but  left  to  tLem  the  questiou  whether 
the  voyage  was  performed  in  a  reasonable  time,  having  regard  to  the  fact  that 
the  vessel  had  only  an  auxiliary  screw : — Hela,  that  the  jury  had  been  mis- 
directed, as  it  was  an  implied  term  of  the  bill  ol  lading  that  tne  voyage  should 
be  wholly  or  principally  1^  steam. — Fraser  v.  The  Tuegrc^  Construction  and 
Maintenance  Company,  41  L.  J.  Q.  B.  249. 

Practicb — Breach  of  promise — Defendant  residing  out  of  jurisdiction — Cause  of 
action  unthout  the  jurisdiction — Liberty  to  proceed, — ^Deft,  a  British  subject  re- 
siding in  Germany,  agreed  to  many  pit.    The  agreement  was  made  in  Gtennany, 


54:6  ENGLISH,  AMEBICAK,  AND  COLONIAL  CASEa 


and  the  marriage  was  to  take  place  in  that  country,  though  no  precise  time  for 
the  ceremony  was  fixed.  Subsequently  deft.,  while  still  in  Grermany,  wrote  to 
pit.  ^ving  back  his  promise  and  withdrawing  her  own.  The  letter  was  received 
by  pit.  in  England  ;  he  wrote  refusing  to  accept  her  refusal,  and  urging  her  to 
marry  him.  A  writ  out  of  this  Court  having  been  personally  served  upon  her, 
a  Master  made  an  order,  under  sec.  18  of  the  Common  Law  Procedure  Act,  1852, 
that  pit.  should  be  at  liberty  to  proceed  in  the  action  : — Held,  that  the  order 
was  wrong,  that  the  words,  "  cause  of  action"  in  the  1 8th  section,  mean  the  whole 
cause  of  action,  that  the  contract  was  made  in  Germany,  and  that  the  breach 
occurred  there  also ;  the  receipt  of  the  letter  written  oy  deft  furnishing  pit 
with  evidence  that  deft  had  renounced  the  relation  of  betrothed  personal 
^Cherry  v.  Thompson,  41  L.  J.  Q.  B.  243. 

Lien — Imikeeper — Goods  not  the  property  of  guest — B.  hired  a  pianoforte  from 
pit  for  a  term  of  six  months,  and  went  with  his  wife  and  sister  to  deft's  hotel, 
where  h^  took  a  private  sitting-room  at  a  weekly  rent,  and  remained  in  the 
house  for  about  two  months,  incurring  a  considerable  debt  for  board  and  lodg- 
ing. He  kept  the  pianoforte  in  hb  room,  and  deft  did  not  know  that  it  belongdl 
to  any  other  than  B. : — Held  (1)  that  the  pianoforte,  though  not  an  article  usually 
taken  to  inns  by  travellers,  was,  if  received  by  the  innkeeper,  subject  to  his  lien ; 
(2)  that  as  he  received  it  supposing  it  to  belong^to  B.,  he  could  maintain  his  lien 
upon  it  as  against  -plU—ThrelfaU  v.  Berwick,  41  L.  J.  Q.  B.  267. 

Domicile — Divorce. — ^A  domiciled  Scotchman  was  married  and  cohabited  with 
his  wife  in  Scotland.  On  discovering  her  infidelity  he  broke  up  his  establish- 
ment in  Scotland,  and  went  to  live  near  London.  He  remamed  a  sleeping 
partner  in  a  firm  whose  business  was  carried  on  in  Scotland :  continued  to  sub- 
scribe to  a  club  in  Glasgow,  and  retained  a  shooting-lodge  in  Scotland  of  which 
he  had  a  lease.  He  engaged  in  no  business  in  England,  and  acquired  no  resi- 
dence in  his  own  right  m  England.  Six  years  after  leaving  Scotland  he  insti- 
tuted a  suit  in  England  for  the  dissolution  of  his  marriage  on  the  ground  of  his 
wife's  adulterv  in  Scotland.  At  the  trial  he  stated  that  he  had  come  to  England 
with  the  purpose  of  making  it  his  permanent  home,  and  had  no  idea  of  retuin- 
ing  to  Scotland : — Held,  that  although  the  fact  of  his  residence  in  England  and 
the  way  in  which  it  arose  would  not  be  enough  to  enable  the  Court  to  come  to 
the  conclusion  he  had  made  England  his  domicile,  yet  in  the  absence  of  circum- 
stances tending  to  discredit  his  oath,  the  Court  was  bound  to  accept  his  state- 
ment as  to  the  intention  with  which  he  had  left  Scotland  and  come  to  England ; 
that  he  had,  therefore,  acquired  an  English  domicile,  and  that  the  Court  had 
jurisdiction  to  entertain  the  suit.  The  husband  having  instituted  a  suit  for 
divorce,  the  wife,  without  any  ground  for  suspicion,  employed  detectives  with 
the  object  of  making  out  a  counter-case  of  adultery.  As  the  result  of  their 
inquiries  the  wife  charged  the  husband  with  numerous  acts  of  adultery,  but 
failed  to  establish  any  of  the  charges.  The  Court,  under  those  circumstances, 
refused  to  allow  her  the  costs  incurred  in  this  portion  of  her  defence.  [Note 
for  reference — Wilson  v.  JVilson,  March  8, 1873,  10  Macph.  573.]— fF*&on  v. 
Wilson,  41  L.  J.  Pr.  &  Matr.  74. 

Will — Undue  influence  hy  confessor  of  testatrix — Evidence — Burden  of  proof, 
— ^The  influence  which  is  "undue"  in  the  case  of  gifts  inter  vivos  is  different  from 
that  which  is  required  to  set  aside  a  will.  In  the  case  of  gifts  or  other  transac- 
tions inter  vivosjit  is  considered  by  the  Courts  of  Equity  that  the  natural  influence 
arising  out  of  the  relation  of  parent  and  child,  husband  and  wife,  doctor  and 
patient,  attorney  and  client,  confesscfr  and  penitent,  or  guardian  and  waid 
exerted  by  those  who  possess  it  to  obtain  a  benefit  for  tiiemselves  is  an  '^  undue  " 
influence.  Gifts  or  contracts  brought  about  by  it  are,  therefore,  set  aside,  unless 
the  party  benefited  can  shew  affirmatively  that  the  other  party  to  the  transac- 
tion was  placed  in  such  a  position  as  would  enable  him  to  form  an  absolutely 
free  and  unfettered  judgment  The  law  regarding  wills  is  different  The 
natural  influence  which  such  relations  as  those  in  question  involve  may  lawfoUy 
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be  exerted  to  obtain  a  will  or  legacy,  bo  long  as  the  testator  thoroughly  under- 
stands  what  he  is  doing  and  is  a  free  agent ;  and  hence  the  rules  adopted  in 
Courts  of  £quity  in  relation  to  gifts  inter  vivos  are  not  applicable  to  the  making 
of  wills.  He  upon  whom  the  burden  of  proving  an  issue  lies  is  not  bound  to 
prove  every  fact  or  conclusion  of  fact  upon  which  the  issue  depends.  From  every 
fact  that  is  proved  legitimate  and  reasonable  inferences  may  be  drawn ;  and  hence, 
in  discussing  whether  there  is,  in  any  case,  evidence  to  go  to  the  jury,  what  the 
Court  has  to  consider  is  whether,  assuming  the  evidence  to  be  true,  and  adding  to 
the  direct  proof  all  such  inferences  of  fact  as  in  the  exercise  of  a  reasonable 
intelligence  the  jury  would  be  warranted  in  drawing  from  it,  there  is  sufficient 
to  support  the  issue. — ParJUt  v.  Lawless,  41  L.  J.  Pr.  and  Matr.  68. 

Will — Rernoteness — lAmitatums  in  trust  after  estate  tail — Issue — Class — JoiiU 
tenancy  or  tenancy  in  common, — ^Where  property  is  limited  in  remainder  alter 
an  estate  tail  to  trustees  upon  trust  to  sell  and  custribute  the  proceeds  amon^t 
a  class  to  be  ascertained  at  the  determination  of  the  estate  tail,  the  gift  of  tne 
proceeds  will  not  be  void  for  remoteness,  even  though  the  class  may  comprise 
individuals  beyond  the  limits  of  the  rule  against  perpetuities.  Testator  gave 
property  to  the  children  of  A.  living  at  a  prescribed  period,  and  the  issue  of  de- 
ceased children,  so  as  such  issue  should  have  no  greater  share  than  their  parents 
would  have  taken  if  living,  and  he  afterwards  provided  that  if  any  one  or  more 
of  such  issue  should  be  then  dead,  having  left  lawful  issue,  then  the  issue 
of  such  issue  as  should  be  so  dead  should  receive  the  share  which  their,  his, 
or  her  parent  would  have  taken  if  living: — Heldy  that  the  effect  was  to 
create  a  joint  tenancy  amongst  the  members  of  the  various  families,  subject 
to  this,  that  if  any  one  died  leaving  issue  it  must  be  considered  for  the 
purpose  of  determining  the  share  which  such  issue  were  to  take,  as  if  he  had 
survived  the  period  of  distribution,  but  had  severed  the  joint  tenancy  at  the 
date  of  his  death.  Heldf  also,  that  the  issue  of  grandchildren  of  A.  must  be 
confined  to  children,  and  that  the  issue  of  a  grandchild  who  was  dead  at  the 
date  of  the  will  took.  The  words  "  then  living,"  though  in  one  clause  of  a  will 
they  were  held  by  virtue  of  the  above-mentioned  proviso  to  refer  to  the  period 
of  distribution,  were  in  another  clause  to  whicn  the  proviso  was  held  in- 
applicable, considered  to  refer  to  the  death  of  a  tenant  for  life. — Heasman  v. 
Fearse,  41  L.  J.  Ch.  705. 

l^EQhiQ^iifCE— Liability  of  PvhUc  Trustees  or  CoTrwnissioners. — Defts.  were  a 
corporation  constituted  for  the  purpose  of  the  upper  navigation  of  the  River 
Thames  by  the  Thames  Navigation  Act,  1866 ;  and  under  the  provisions  of  that 
and  previous  Acts,  they  acauired  for  the  use  of  the  public  by  parol  a^eement 
with  the  owners  oi  the  land  the  use  of  the  towing-paths  along  the  nver,  and 
the  right  to  take  toll ;  which  they  accordingly  tool^  for  the  use  of  the  towine 
paths  as  well  as  for  the  use  of  the  navigation  generally  : — Held,  that  defts.  haa 
power  to  maintain  and  repair  the  towing-path,  and  having  invited  the  public 
to  use  it,  and  taken  toll  as  they  were  authorized  to  do  for  the  use  of  it,  they 
were  bound  to  take  reasonable  care  that  it  was  in  a  reasonably  fit  condition  to 
be  used  as  a  towing-path,  and  therefore  where,  by  reason  of  its  not  being  in 
such  reasonably  fit  condition,  pit's  horses,  whilst  using  it  in  towing  a  barge,  for 
which  the  proper  toll  had  been  paid  to  defts.,  fell  into  the  river  and  were 
drowned,  defts.  were  held  liable  for  the  damage  pit.  had  so  sustained,  although 
they  did  not  collect  the  tolls  for  their  own  advantage,  but  merely  as  trustees 
for  the  benefit  of  the  public : — Held,  also,  that  the  towing-path  was  not  confined 
to  the  mere  beaten  track  made  by  single  horses  towing  down  the  stream,  but 
included  also  so  much  of  the  bank  as  was  necessary  and  proper  for  the  purpose 
of  towing  bargea  Although  there  is  no  public  right  at  common  law  of  towing 
on  the  banks  of  a  navigable  river,  there  may  be  a  good  dedication  of  the  banks 
to  the  public  for  the  limited  purpose  of  towing. — W'inch  v.  Conservators  of  River 
Thames,  41  L.  J.,  C.  P.  241. 

Trade-Mark — Infringement — Part  of  a  mark — Word  publici  juris — FraudU" 
lent  misrepressTUation — Patentee. — ^The  user  of  a  single  word,  being  a  material 
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part  of  a  trade-mark,  may  be  an  infrmgement  of  the  trade-mark.  The  tert 
whether  a  trade-mark  has  become  pMici  juris  ia  whether  the  use  of  it  by  other 
persona  is  calculated  to  deceive  the  public,  so  as  to  induce  them  to  beUeve  that 
they  are  purchasing  goods  of  the  original  manufacturer.  Consequently  a  trade- 
mark may  have  become  pubUci  juris  among  a  certain  class,  as  between  the 
wholesale  and  retail  dealen  who  vrill  not  be  deceived  by  it,  and  yet  maj  not 
have  become  mAUd  juris  as  between  the  retail  dealera  and  their  oimnary 
customers.  Tne  misrepresentation,  such  for  example,  as  Msely  calling  himself 
a  ''  Patentee,''  which  will  disentitle  a  plaintiff  to  relief  in  equity  in  respect  of 
an  infringement  of  his  trade-mark,  must  be  such  a  misrepresentation  as  would 
prevent  him  from  recovering  nominal  damages  in  an  action  at  law  brought  to 
establish  his  right  to  the  trade-mark.  A  misrepresentation,  not  forming  a  part 
of  the  trade-mark,  although  used  in  connection  with  it,  and  with  the  article  to 
which  it  applies,  is  not  such  a  misrepresentation  as  will  disentitle  the  pit.  to 
relief  in  equity.  Plt.^  Ford,  a  shirt  manufacturer,  gave  the  name  Eureka  to  a 
particular  kind  of  shirt  invented  by  him,  and  stunped  all  such  shirts  with  the 
words  ^  Ford's  Eureka  Shirts,"  and  a  statement  that  these  words  were  by  trade- 
mark. He  advertised  the  shirts  falsely,  calling  himself  the  patentee  of  them. 
Shirts  of  the  particular  shape  came  to  be  commonly  known  in  the  trade  as 
''  Eureka "  shirts.  The  defts.,  wholesale  shirt  manuiacturers,  made  shirts  of 
the  same  shape,  and  stamped  them  in  the  same  part  of  the  shirts  as  ''  Eureka 
Shirts."  HMy  that  pit.  was  entitled  to  an  injimction  to  restrain  defta.  from 
using  the  word  '^  Eureka,"  as  applied  to  shirts  not  of  pit's  manufacture,  except 
that  dofts.  were  to  be  at  Uberty  to  advertise  their  shirts  as  ''  Eureka  "  shirts  in 
their  trade  lists.  On  account  of  pit's  misrepresentation,  the  account  against 
defts.  was  confined  to  the  time  from  the  filing  of  the  bilL  fCompare  Singer 
Manufacturing  Co.  v.  KvmJbcM  db  Morton^  Jan.  1873, 11  Macph.J— ^oro  v.  FosUr^ 
41  L.  J.,  Ch.  682. 

CoMPAirr — Construction  of  Works — Interest  of  money  expended  during  con- 
struction  chargeable  to  capital  and  not  to  income. — A  waterworks  company  con- 
structed their  works  themselves  in  preference  to  entrusting  them  to  a  contractor 
in  the  ordinarv  manner.  In  the  course  of  construction  they  expended  large 
sums,  which  tney  were  compelled  to  raise  by  borrowing,  or  by  the  issue  of 
preference  shares,  which  respectively  bore  interest  or  dividends  from  the  time 
of  issuing  them,  while  the  works  upon  which  the  money  was  expended,  being 
yet  incomplete,  were  unproductive.  The  preference  shu^holden  nad  an  option 
of  converting  their  shares  into  ordinary  shares  during  a  period  which  would 
not  expire  until  after  the  completion  of  the  works.  If  the  works  had  been 
executed  by  a  contractor  in  the  usual  manner,  he  would  have  been  paid  by 
stated  sums  at  deferred  periods,  and  the  interest  on  the  moneys  advanced  by 
him  during  the  progress  of  the  works  would  in  effect  have  been  paid  out  al 
capital : — Held,  per  Malins,  V.C,  that  the  interest  or  dividends  accruing  due  in 
respect  of  the  money  borrowed  or  raised  by  preference  shares,  and  expended 
during  the  process  of  the  works,  ought,  as  between  the  ordinary  and  the 
preference  shareholders,  to  be  charced  to  capitcJ^  and  not  to  income. — Bardwell 
V.  Proprietors  of^ieffield  Waterworks^  41  L.  J.,  Ch.  700. 

Principal  and  KawsiT—Riaht  to  «ue  undisclosed  Principal  after  he  has  settled 
with  AgerU. — Defts.  were  merchants  at  Liverpool,  who  were  in  the  habit  of  riv- 
ing orders  to  A  and  B  sometimes  for  grey  and  sometimes  for  white  or  bleacned 
shirtings.  A  and  B  were  commission  merchants  carrying  on  business  at  Man- 
chester, sometimes  for  themselves  and  sometimes  acting  m  purauance  of  orders 
from  constituents.  When  an  order  was  given  to  A  and  B  for  white  shirtings, 
the  course  of  business  was  for  them  to  procure  grey  shirtings  for  the  purpose  of 
having  them  bleached,  and  when  they  were  bleached,  to  deliver  them  to  defts. 
charging  them  with  the  cost  of  the  purchase  of  the  cloth  and  of  the  bleaching, 
with  one  per  cent  commission  on  the  amount,  and  also  with  any  charges 
incurred  for  packing,  &C;  and  this  amount  defts.  always  paid  to  A  and  B,  and 
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iiJBuallj  on  tlie  next  pay  day  after  receiying  the  goods.    Defts.  knew  that  A  and 

B  must  have  pTocnred  some  one  to  supply  the  grey  doth  and  some  one  to 

bleach  it,  but  tney  had  neyer  inquired  respeiotixig  sucn  jyersons,  and  had  never 

been  brought  into  communication  with  them.    Pit  in  his  dealings  with  A  and 

B  had  also  never  inquired  whether  they  had  prindpals  or  not    A  and  B,  in 

pursuance  of  an  order  from  defta  for  a  quantity  of  white  shirtings,  bought  from 

pit.  a  like  quantity  of  giey  shirtings  to  be  paid  for  thirty  days  after  delivery. 

When  the  grey  shirtings  were  delivered  A  and  B  had  them  bleached  and  sent 

them  to  defts.  with  an  invoice  stating  that  the  shirtings  had  been  purchased  on 

their  account,  and  charging  them  with  an  amount  comprising  the  price  actually 

payable  by  A  and  B  to  pit.  the  cost  of  the  bleaching,  one  per  cent  on  these 

sums,  and  some  nacking  chaxges.    Defts.  honaJuU  paid  A  and  B  this  amount 

on  the  first  pay-day  after  receiving  the  goods.    Subsequently  the  time  for  the 

payment  by  A  and  B  to  pit  of  the  price  of  the  grey  shirtings  having  arrived, 

ne  applied  to  them  for  payment,  but  was  refused.      He  waited  a  few  days 

considering  what  he  should  do,  when  they  stopped  payment    Having  discovered 

the  relation  between  them  and  defts.  he  suea  the  latter  for  the  amount  due  to 

him: — Hdd,  the  Court  having  power  to  draw  inferences  of  faict,  first,  that  plt'.s 

dela^r  did  not  by  itself  prejudice  his  case.    Secondly,  that — ^assuming  that  the 

relation  of  principal  and  agent  subsisted  between  A  and  B,  and  defts.,  so  as  to 

establish  a  privity  of  contract  between  pit  and  defts. — after  defts.,  as  principals, 

had  settled  with  A  and  B  at  the  time  when  pit  was  unaware  that  any  agency 

existed,  it  was  too  late  for  him  to  recover  from  defts. — Armstrong  v.  StoMs,  41 

L.  J.  Q.  B.  253. 


^he  Scxrttbh  |Cab)  M^ni^im  anb  Shmff  (Sxrurt  JBitfoxttx. 


SHERIFF  COURT  OF  ABERDEENSHIRE. 
Sheri£b  Guthrie  Smith  &  Cohbdb  Thomson. 

HORSCHITZ  AND  CO.  V.  JOHN  ROT,  JUNIOR.— JttTW  27,  1873.      ' 

Sale — RefoMkl  to  take  Ddiverjf — Expenses  of  Judicial  Sale — Freight — ^The 
petitioners,  who  are  seed  merchants  in  London,  sold  to  the  respondent,  seeds- 
man in  Aberdeen,  100  bags  of  red  clover  seed  in  December  last  According  to 
the  allegations  of  petrs.,  they  consigned  in  February  last  45  bags  of  seed  to 
respt^  but  he  refused  delivery.  The  bags  having  lain  for  some  time  in  the 
premises  of  the  Aberdeen  Steam  Navigation  Co.,  this  present  application  was  pre- 
sented for  a  warrant  authorising  petrs.'  mandatary,  Morrison,  to  sell  the  seed. 
Respt  offered  no  objection,  and  a  warrant  was  granted  in  the  usual  fonn, — '*  The 
proceeds,  after  deducting  the  expenses  connected  with  the  sale,  to  be  consigned," 
&c    Respt  further  consented  to  the  sale  of  the  remainder  of  the  bags.    The 

Question  now  in  dispute  was  whether  petrs.'  mandatary  was  entitled  to  chaige 
iie  freight,  &c,  as  part  of  the  necessary  expenses  of  tne  sale.    The  following 
interlocutor  was  pronounced : — 

''Aherdeeuj  27 tk  June  1873. — Having  considered  the  cause,  repels  the  objec- 
tions to  the<  report  of  sale  ;  and  approves  of  the  said  report,  and  of  the  petrs/ 
proceedings  had  under  the  warrant  of  sale ;  and  decerns. 

''John  CoMRiE  Thomson. 
*'Note, — This  petition  arises  out  of  a  dispute  as  to  the  delivery  of  100  bass  of 
clover  seed,  the  petrs.  being  the  consignees,  and  the  respt  the  consignee.    Last 
February,  the  former  tendered  to  the  latter  delivery  of  45  bags,  but  delivery 
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was  refiLBed.  On  26t]i  Maichwanant was  gnmted  to  the  petn^.  mandatorj 
here  to  sell  that  qoantitj  at  such  a  price  as  he  conld  obtain  for  it.  This  wis 
done  of  consent  of  parties.  In  the  meantime  the  bahince  of  the  whole  quantity 
of  seed  all^;ed  to  have  been  purchased  had  airived,  and  the  agents  for  the 
respt  wrote  to  the  agent  for  the  petis.  with  reference  to  the  warrant  which  had 
granted  as  above — '  Mr.  Bov  is  content  that  Mr.  Morrison  sell  the  other  55  ba^ 
which  have  now  come  to  Aberdeen  on  the  same  terms,  under  reservation  always 
of  the  pleas  of  parties.' 

'*  Accordingly  the  seed  has  been  sold,  and  the  report  of  sale  is  now  before  the 
Conrt.  The  respt  has  stated  two  objections  to  that  report,  and  these  now  fall 
to  be  disposed  oL  The  first  objection  is  to  the  reporter  having  paid  and  de- 
ducted from  the  proceeds  of  the  sale  the  freight,  insurance,  and  cartage  of  the 
seed.  It  apnears  to  the  S.-S.  that  the  reporter  was  justified  in  doing  sa  The 
seed  was  sola  to  the  respt  delivered  free  on  board  at  Havre.  If  the  respt  had 
taken  deliveiy  here,  it  would  have  fiedlen  to  him  to  pay  the  caniage  from  that 
port  If  he  was  right  in  refusing  to  take  delivery,  these  charges  for  carriage, 
&c.,  will  fall  upon  the  petrs.  T^ch  of  the  two  parties  was  in  the  right  is  at 
present  an  unsettled  question  subjudice;  but  it  is  plain  that  from  some  quarter 
or  other  the  charges  objected  to  must  be  settled,  and  it  is  thought  that  the 
sound  view  is  that  thev  fall  upon  the  goods  themselves.  The  earners  had  a 
lien  over  them  for  their  charces,  and  the  sale  for  which  warrant  was  granted 
could  not  have  been  carried  uirough  unless  these  necessary  expenses  had  been 
paid.  It  does  not  seem  to  affect  the  question  that  the  person  who  was  ap- 
pointed b^  the  Court  to  conduct  the  sale  happens  to  be  the  mandatary  of  the 
petrs.  His  appointment  was  not  objected  to,  and  it  is  not  suggested  that  he  has 
fuled  in  his  duty.  It  was  in  the  interests  of  both  parties  that  the  warrant  of 
sale  was  granted. 

**  The  second  .objection  is  directed  against  the  commission  chaiged  by  the  re- 
porter for  his  trouble.  It  is  said  that  he  is  a  party  to  the  cause,  but  that  is  true 
only  in  a  very  limited  sense,  and  the  S.-S.  finds  himself  unable  to  see  any 
reason  why  this  reporter  should  not  fall  under  the  39th  clause  of  the  Act  of 
Sederunt  of  1861,  which  provides  that  in  any  judicial  sale  the  fee  for  conduct- 
ing  the  sale  '  whether  by  the  procurator  or  a  person  not  the  procurator'  shall 
be  at  the  rate  which  has  been  chaiged  in  the  account  under  consideration. 

•'J.  C.T.^ 

Adhered  to  by  the  Sheriff  on  appeal  (28th  July)  in  an  interlocutor  without 
remark. 

Act — (7.  JDuncafk AIL — 0.  Pro$ter. 


SHERIFF  COURT  OF  LANARKSHIRE— HAMILTON. 
Sheriffis  Qlabsfobd  Bell  and  Spsns. 

JAMES  BAIRD  V,  WILLIAM  KERB. 

Bedf  Board  and  Washing— Clolhing — Medical  AUendauce — Travelling  Ex- 
penses— Prescription. — James  Baird,  Muirmadzean,  Holytown,  sometime  farmer, 
Culcharran,  Argyleshire,  sued  William  Kerr,  Mossend  Farm,  Holytown,  for  the 
sum  of  £162, 28.  6d.,  being  the  cost  of  bed,  board  and  washing,  clothing,  medical 
and  sick-bed  attendance,  and  travelling  expenses,  supplied  and  performed  by  the 
pursuer  to  the  defender  during  a  period  of  seven  years  and  seventy-seven  days  at 
CulchaiTan,'Argyleshire,  from  28th  May  1863  till  13th  August  1870.  The  purener 
was  a  farmer,  and  the  defender  a  retired  farm  servant  or  manager,  possessed  of 
considerable  heritable  property  and  money.  The  defender,  a  man  between 
seventy  and  eighty  years  oi  age,  pleaded  that  he  had  wrought  on  pursuer's  fann 
laboriously  sufficient  to  compensate  the  pursuer  for  board  and  other  furnishings, 
and  that  there  was  no  agreement  or  understanding  that  payment  should  be  made 
other  than  by  his  labour.  The  pursuer  averred  Qiat  the  defender  had  asked  to 
})e  boarded,  and  when  requested  to  make  payment  had  promised  to  do  so  when 
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lie  received  payment  of  his  rents  and  the  money  he  had  lent  to  his  friends. 
After  a  lenctnened  proof  before  Sheriff  Spens  at  Hamilton,  and  Sheriff  Ross  at 
Olxm,  the  following  interlocutors  have  been  pronounced,  which  fully  disclose 
the  circumstances  of  the  case.  It  is  proper  to  remark  that  two  letters  written 
by  pursuer  to  two  of  his  friends  in  the  Highlands,  and  which  are  alluded  to  and 
commented  on  in  the  interlocutors,  matenally  affected  the  case  : — 

"  Hamilton,  I3(h  June  1873. — Having  heard  parties*  procurators,  and  made 
avizandum  with  the  proof,  productions,  pleadings,  and  whole  process.  Finds, 
that  the  principal  conclusion  of  the  present  summons  is  for  an  alleged  amount 
due  and  payable  on  account  of  bed,  board,  and  washing,  supplied  by  pursuer  to 
defender  from  on  or  about  28th  May  1863  to  13th  August  1870 :  Finds  that 
the  plea  of  prescription  has  not  lieen  proponed  by  the  defender:  Finds, 
however,  in  aealing  with  a  proof  before  answer  in  the  Sheriff  Court,  it  is 
pars  judicis  to  ^ve  effect  to  said  plea  if  clearly  applicable :  Finds  that  the 
plea  of  prescription  is  applicable  to  the  claim  for  ooard,  &c,,  prior  to  April 
1869,  bemg  three  years  prior  to  the  date  of  citation  :  Finds,  accordingly,  quoad 
said  claim,  that  the  constitution  and  resting  owing  thereof  can  only  competently 
be  proved  by  the  writ  or  oath  of  the  defr. :  Finds  admittedly  the  pursuer  has  no 
wnt  of  defr.  to  establish  said  claim :  Finds  that  the  pursuer  produced  the  defr.  as 
a  witness,, and  would  now  be  precluded  by  the  Act  16  &  17  Vict,  cap.  20, 
sect.  5,  from  referring  any  part  of  the  case  to  defr.'s  oath :  Finds  that  the  defr.'s 
evidence  is  negative  of  the  alleged  constitution,  and  resting  owing  of  the  claim 
made  for  board,  &c.,  imder  reference  to  the  subjoined  note :  Finds  quoad  the 
claim  for  board,  &c.,  subsequent  to  20th  April  1869,  that  it  is  proved  that  the 

?ursuer  afforded  board,  lodging,  &c.,  to  defender  from  said  20th  April  1869  till 
3th  August  1870 :  Finds  that  the  pursuer  and  defender  are  no  relations : 
Finds  that  the  defender  at  said  date  was  about  seventy-six  years  of  age : 
Finds  that  his  services  were  not  required  by  the  pursuer ;  Finds  that  prior 
to  leaving  for  the  Highlands  with  the  pursuer,  and  subsequently,  the  word 
*  board'  was  used  between  the  pursuer  and  defr. :  Finds  that  the  defr.'s  services 
were  not  sufficient  recompense  to  pursuer  for  affording  board,  lodging,  &c.,  to 
defr. :  Finds  in  the  circumstances  tne  claim  of  7s.  per  week  a  reasonable  rate, 
even  taking  into  consideration  the  services  rendered  the  pursuer  by  defr. :  Finds 
that  aliment  at  the  mte  of  7s.  a  week  between  20th  April  1869  and  13th 
August  1870  amounts  to  the  sum  of  ^24  sterling :  Finds  tbat  the  alleged  debts 
set  forth  in  the  2d,  3d,  4th,  and  5th  conclusions  of  the  summons  are  also  pi'e- 
scribed,  and  the  defr.'s  evidence  is  negative  of  the  constitution  and  resting  owing 
of  the  said  alleged  debts :  Finds  that  pursuer  did  disburse  certain  travelling 
expenses  for  defr.,  which,  fixed  at  the  sum  of  £2  sterling,  so  far  repels  the 
defences  therefore,  and  decerns  against  the  defr.  for  the  sum  of  £26  sterling,  with 
interest  on  the  said  sum  at  the  rate  of  5  per  cent  per  annum  from  the  date  of 
the  defr.'s  citation  to  the  action:  Finds  him  also  liable  in  expenses,  whereof 
ordains  an  account  to  be  given  in,  and  remits  the  same  when  lodged  to  the 
Depute  Clerk  of  Court  as  auditor  to  tax  and  report,  and  decerns. 

**  Walter  C.  Spens. 
^NoU, — The  Sheriff-Substitute  considers  the  case  one  of  extreme  difficulty 
both  in  law  and  fact.  The  questions  he  has  had  under  consideration  are — first, 
whether  he  is  entitled  in  the  circumstances  to  consider  the  plea  of  prescription  ; 
second,  whether  the  plea  of  prescription  is  applicable  in  the  present  ciise  ;  third, 
coming  to  the  conclusion  that  it  is  applicable,  whether  the  evidence  of  defr.  is  or 
is  not  affirmative  of  the  constitution  and  resting  owing  of  the  alleged  claim  for 
board ;  fourth,  whether  the  defence  is  well  founded,  that  the  defr.  being  major  at 
the  time  he  boarded  with  pursuer,  action  is  not  excluded  on  account  of  there 
being  no  eacpress  stipulation  as  to  remuneration ;  and  fifth,  whether^  in  point 
of  fact  the  defr.'s  services,  he  being  admittedly  paid  no  wages,  were  not  sufficient 
recompense  for  the  boara  afforded  by  pursuer.  These  (questions  the  S.-S.  will 
deal  with  in  their  order.  1.  In  considering  the  question  whether  or  not  the 
S.-S.  is  entitled  to  deal  with  the  plea  of  prescription,  it  is  laid  down  by  writers 
on  Sheriff  Court  practice  that  all  pleas  fairly  emerging  on  the  facts  disclosed 
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may  com])etently  be  taken  by  tbe  judge.    However,  in  the  piesent  ease,  tlie 
8.-S.  considera  nimself,  apart  from  such  a  rale  in  dealing  with  a  proof  before 
answer  bound  to  give  eflfect  to  the  plea  of  preacription.    The  tenns  of  the  Act 
1579,  chap.  83,  are  that  there  shall  be  no  action  on  certain  claims  if  tiiey  be 
not  pursued  within  three  years,  except  by  writ  or  oath  of  party.    The  o,S^ 
without  further  comment  on  this  matter,  reiers  to  the  opinion  en  the  Lord  Jnstice- 
Clerk  Hope  in  the  case  of  Alcock  y.  Esaofi^  20th  December  1842,  5  Donlop  356, 
and  the  recent  case  of  Murray  y.  Mackenzie,  Slst  April  1869, 1  Couper  247,  in 
which  latter  case  Lords  Keayes  and  Jerviswoode  sustained  a  small  oebt  appeal 
on  the  statutory  ground  of  incompetency  in  respect  the  plea  of  prescription  was 
not  tiJcen  by  the  Sheriff,  it  being  denied  that  it  was  pleaded  by  the  pdrty.     2. 
That  prescription  is  applicable  the  S.-S.  has  little  doubt    The  theory  of  tbe 
pursuer  has  oeen  that  tne  account  is  a  general  running  one,  and  prescription 
could  only  apply  three  years  after  the  last  item';  but  it  seems  howeyer  to  the 
S.-S.  that  the  same  rule  which  has  been  held  to  apply  to  rent  and  wages  a^^liea 
also  to  men's  ordinaries  de  die  in  diem  (see  the  case  of  Alcock  y.  Esson,  quoted 
supra).    The  matter  indeed  has  been  expressly  decided  in  the  case  of  Hamilton 
y.  Ormitton,  Morison  11,100;  see  also  f'orrest,  M.  11,098,  and  Forrest  9713, 
reserving  the  older  decisions  of  Irving  v.  Maxwell^  and  Licke  v.  Gibaonj  M. 
11,092 ;  see  also  the  late  case  of  Davidson  v.  WaUon,  M.  11,077.    3  This  point 
seems  to  the  S.-S.  one  of  difficulty.    The  principles,  however,  whidi  regulated 
the  decision  in  Alcock  v.  Eseon  seem  also  to  the  S.-S.  to  haye  some  bearing  on 
this  question,  and  the  S.-S.  refers  generally  to  the  opinion  of  the  Lord  Justice- 
Clerk  in  that  case.    In  attempting  to  dispose  of  this  third  question,  the  S.-S. 
has  endeavoured  to  dismiss  firom  ms  mind  the  other  evidence  led  in  the  case, 
and  to  decide  it  upon  defr.'s  evidence  alone.   After  attentive  consideration,  he  is 
of  opinion  that  the  defr.  is  entitled  on  that  evidence  to  absolvitor  for  the  claim 
for  board  prior  to  three  ^ears  before  citation  to  the  present  action*    There  can 
be  no  douDt  that  there  is  a  presumption  in  favour  of  aliment  being  afforded 
gratuitously  where  there  is  no  paction  with  regard  thereto,  a  presumption  how- 
ever which  may  be  overcome  in  various  ways  m  a  point  to  be  considered  infra. 
The  defr.  depones  that  he  went  to  the  HigMands  along  with  pursuer,  inteniHiig 
only  to  stay  a  short  time,  but  remained,  as  he  admits,  over  seven  years.    He 
states  that  during  all  that  time  he  worked  hard  every  day,  with  the  exception  of 
a  fortnight  that  he  was  ilL    That  when  he  wanted  to  leave  the  Highlands 
(which  he  did  upon  various  occasions)  the  pursuer  always  pressed  him  to  stay. 
*  I  never  said  to  pursuer  I  would  pay  him,  oecause  I  did  not  need  to  pay  him 
when  I  was  working  hard  every  day.    I  thought  my  work  was  wortb  a  good 
deal  more  than  my  board.'    Again,  '  I  often  spoke  about  going,  but  pursuer 
always  pressed  me  to  stay.    I  thought  he  wanted  the  benefit  of  my  advice  and 
work.    1  was  in  excellent  health  while  with  pursuer.'    Again,  '  Pursuer  never 
asked  me  for  board  after  coming  home  from  Culcharran  until  the  raising  of 
the  present  action.    I  was  a  sort  of  faim  manager  to  pursuer ;  and  when  he 
was  away,  as  he  frequently  was,  I  took  complete  charge  of  the  fuin.    He  con- 
sulted me  when  at  nome.'    Now,  judging  irom  this  evidence  alone,  ^e  S.-S. 
thinks  it  would  be  conclusiye  of  the  de&.'s  right  to  absolvitor.    The  ^»se  of 
Alcock  y.  Esson  shews  that  it  is  competent  and  necessary  even  to  split  up  a  claim 
of  an  analogous  nature  quoad  proof  into  two  parts,  the  earlier  in  date  provcable 
by  writ  or  oath  alone,  the  latter  in  date  by  proof  at  large.    The  S.-S.  does  not  • 
doubt  that  the  defr.  honestly  believes  that  his  work  was  more  valuable  than  his 
mere  keep,  and  he  swears  that  it  was  so.  He  denies  that  anything  was  said  about 
boud  ;  and  assuming  that  defr/s  evidence  had  stood  alone  as  to  the  claim  for 
board,  the  S.-S.  does  not  think  that  on  considering  such  evidence  that  he  would 
have  been  entitled  to  have  allowed  any  further  proof  as  to  the  value  of  defr/s 
services,  but  would  have  been  bound  to  have  held  that  his  oath  was  negative  of 
the  constitution  and  resting  owing  of  the  alleged  claim.    4.  There  is  no  doubt 
that  Stair  lays  down  the  broad  doctrine  (1,  8,  2),  that  'in  all  cases  aliment  or 
entertainment  given  to  any  person  without  paction  is  presumed  a  donation  if  a 
person  was  major  and  capable  of  making  agreement.'    jSrskine  repeats  the  same 
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doctrine  (book  2,  3,  92),  but  in  a  somewhat  modified  fomu  On  consulting  the 
decisions  upon  the  subject,  subsequent  to  the  date  Stair  wrote,  it  will  be  found 
that  this  doctrine  is  open  to  considerable  exception.  In  point  of  fact  it  becomes 
a  mere  presumption,  which  may  be  reai]^ed  by  many  different  circumstances. 
In  the  nrst  place,  with  the  exception  of  ttie  case  of  Forest  v.  Wilson  referred  to 
infra,  almost  all  the  cases  of  aliment  in  which  this  plea  was  taken,  as  far  as  the 
S.-S.  can  see,  had  apparently  arisen  with  reference  to  claims  for  the  board  of 
relatives.  In  the  case  of  Rig  v.  Rig,  Morison  11,426,  to  which  reference  is 
made,  the  fact  of  relationship  seems  to  have  been  the  ground  on  which  the 
Court  principally  went  in  their  decision  of  the  case.  In  the  case  of  Wilson  v. 
Arckihald,  Morison  11,427,  Wilson,  a  burgess  in  Edinburgh,  pursued  a  certain 
Peter  Archibald  for  aliment  for  the  latter's  daughter  for  three  years,  during  t^e 
time  she  got  her  breeding  and  education.  It  was  pled  in  defence  to  the  action 
that  she  was  put  in  the  quality  of  servant,  and  went  errands  ;  and,  second,  there 
was  no  aliment  claimable  in  respect  there  was  no  paction  ;  but  to  this  it  was  pled 
in  answer  that  she  was  not  capable  of  doing  any  service  worthy  of  her  board 
and  entertainment,  that  she  was  not  kept  as  a  servant,  and  that  whatever  pre- 
sumption there  might  be  as  to  donating  the  aliment  of  a  friend  on  a  visit,  such 
presumption  ceased  where  the  entertainment  lasted  between  persons  not  relations, 
for  such  a  len^hened  period  as  three  years.  The  action  was  sustained  by  the 
Court,  and  aliment  decerned  for.  The  S.-S.  has  aUuded  to  this  case  at  some 
length,  because  the  points  raised  seem  to  him  to  bear  considerable  analogy  to  some 
of  Uie  questions  involved  in  the  present  case.  Defr.,  it  is  perfectly  clec^  in  the 
proof,  was  not  treated  as  a  servant.  Pursuer  never  gave  him  orders.  Defr. 
took  his  meals  with  the  rest  of  the  family.  He  slept  in  the  parlour ; — rose 
when  he  chose ;  and  during  the  illnesses  which  he  had,  was  nursed  with  great 
care  and  attention,  just  as  3  he  had  been  one  of  the  family.  The  defr.  did  not 
nay  a  friendlv  visit  merely  to  pursuer,  but  lived  with  him  admittedly  for  the 
long  period  of  seven  years.  Although  it  is  spoken  to  that  during  this  time  he 
was  in  tolerably  good  health  for  sucn  an  old  man,  there  seems  to  be  no  doubt 
that  he  was  lame,  and  his  advanced  age  clearly  rendered  him  unfit  for  the  ordinary 
work  of  a  farm  servant,  however  valuable  his  advice  and  experience  might  be 
to  pursuer.  The  S.-S.  merely  refers  to  this  with  reference  to  the  presumed 
intention  of  pursuer ;  but  the  question  of  the  value  of  defr.'s  services  to  pursuer 
falls  more  properly  to  be  dealt  with  in  considering  the  fifth  question  adverted  to 
at  the  begmning  of  the  S.-S.'s  note.  With  reference  also  to  the  question  of 
intention  on  pursuer's  part,  the  S.-S.  may  say  that  looking  to  the  character  of 
the  farm,  it  seems  to  him  it  may  be  held  as  proved  that  the  defr.'s  services  were  in 
no  wav  necessary  to  pursuer,  but  that  the  latter  could  perfectly  well  have  con- 
ducted the  work  of  the  farm  with  the  other  servants  in  the  place.  Apart  from 
thiB,  moreover,  the  S.-S.  is  inclined  to  hold  that  it  is  proved  that  the  word 
'board'  was  used  between  pursuer  and  defr.  prior  to  the  latter  setting  off  for 
OuUharran;  and  afterwards  pursuer  states,  '  Before  Whitsunday  1863,  he  said 
to  me  that  if  we  got  the  farm  at  Culcharran  he  would  come  and  boaid  with  us, 
as  he  could  stop  no  longer  with  his  friends,  as  he  did  not  get  on  very  well  with 
them.'  Again  ne  states,  '  He  left  me  sa^i^ig  that  he  would  settle  for  the  board 
afterwards.  When  he  left  Culcharran  he  told  me  that  he  would  pay  me  when 
he  got  some  of  his  rents  in,  and  cot  back  some  of  the  money  he  had  lent  his 
friends.  I  did  not  take  defr.  to  Culcharran  in  the  expectation  of  his  services,  and 
what  he  was  to  do  for  me,  but  simply  as  a  boarder.'  Defr.  denies  that  the  word 
'  board'  was  used  at  all,  otherwise  such  an  expression  might  perhaps  have  been 
explained  away  as  meaning  merely  living  with  pursuer  without  reference  to 
whether  it  was  as  a  servant  or  as  a  person  expected  to  pay  for  his  board. 
Pursuer  is  however  corroborated  on  this  matter  by  Mrs  Campbell,  who  seemed 
to  the  S.-Sb  a  reliable  witness.  'I  heard  defr.  saying  to  pursuer  on  several 
occasions  that  he  could  not  put  up  with  Kerr's  folk ;  he  saia  he  would  go  with 
pnrsner,  stop  a  1000,  and  boara  witn  with  him.'  Pursuer  is  also  corroborated  by 
the  drcnmstantial  account  of  the  conversation  between  Matthew  Baird  and 
•defr.  which  Matthew  Baird  gives.    Defender  denies  also  that  there  was  any 
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disagreement  or  unpleasantness  between  him  and  Ids  biothei^s  family;  but 
besides  the  evidence  immediately  befoie  referred  to,  it  seems  to  the  S.-S.,  con- 
firmed by  other  evidence,  that  whether  the  defr.  was  or  was  not  on  the  best  of 
terms  with  his  brother's  family,  he  did  at  least  make  statements  to  the  effect 
that  he  was  not  Now  there  can  be  little  doubt  that  the  word  '  board,'  in  its 
grammatical  sense,  implies  that  it  is  not  afforded  gratnitoosly ;  and  the  S.-S. 
IS  of  opinion  that  the  pursuer  at  least  did  not  intend  to  afford  ^tuitous  board, 
and  in  some  sort,  or  to  some  extent,  acted  upon  the  understandmg  that  the  defr. 
in  nmnB  that  expression  implied  that  payment  would  be  made  for  the  board  so 
afforded.  The  result  then  of  the  consideration  of  this  question  has  led  the 
S.-S.  to  the  conclusion,  that  while  undoubtedly  there  is  a  presumption  that 
in  board  and  lodging  afforded  without  express  paction  is  given  animo  donandi,yet 
the  present  case  the  matters  above  alluded  to  redargue  that  presumption.  The 
decisions  are  by  no  means  uniform.  One  decision,  viz.,  that  of  Chisholm,  ^yen 
both  by  Fountainhall  and  Forbes,  Morison  11,428-29,  being  report^  by 
Fountainhall  as  no  aliment  having  been  found  due,  while  Forbes  states  the 
reverse.  In  some  of  the  other  cases  the  principle  decided  in  cases  in  question 
as  to  board  seems  hardly  consistent  with  others  decided  about  the  same  time 
(see  generally  on  this  subject  the  cases  reported  in  Morison  from  11,425  to  11,439 
inclusive).  Fifth,  some  of  the  remarks  which  have  been  made  with  reference 
to  the  point  just  considered,  also  have  a  bearing  on  the  consideration  of  this 
question.  It  has  already  been  noted  that  the  defr.  was  not  treated  as  a  servant, 
but  as  one  of  the  family ;  he  never  was  ordered  about  by  pursuer.  Of  this 
indeed  the  S.-S.  has  no  doubt  that  the  defr.  was  never  required  to  do  work  by 
pursuer.  The  S.-S.  also  has  no  doubt  that  work  was  done  by  defr.  on  the  land, 
that  he  did  various  jobs  in  the  way  of  repairing  farm  implements,  that  he  gave 
advice  to  pursuer  in  connection  with  the  management  of  the  farm,  valuable  uom 
his  practical  experience,  but  the  S.-S.  is  inclined  on  the  whole  to  consider  that 
all  that  defr.  did  was  j  ust  what  might  be  reasonably  expected  to  have  been  done 
by  an  industrious  old  man  who  had  spent  his  life  on  farms  in  the  evening  of  his 
days  for  his  own  amusement.  With  regard  to  the  value  of  these  services,  it  is 
not  the  S.-S.'s  intention  to  enter  into  details  of  the  mass  of  conflicting  testi- 
mony led  by  the  parties  with  reference  to  this  matter.  Most  of  the  defr.'s 
witnesses  who  spoke  to  seeing  the  defr.  working  were  merely  visitors  who  were 
over  at  Culcharran  for  a  few  minutes  at  a  time.  Undoubtedly  the  most  im- 
portant witness  adduced  by  defr.  is  James  Campbell,  who  was  shepherd  at  Cul- 
charran for  four  years  during  the  time  defr.  was  there.  With  regard  to  him,  it 
must  be  remembered  that  his  duties  as  shepherd  took  him  away  to  the  hills  for 
the  chief  part  of  the  day.  His  evidence  is  again,  however,  opposed  to  that  of 
Mrs.  Campbell,  who  was  two  years  and  a  half  at  Culcharran  as  a  servant,  and 
her  husband,  Peter  Campbell.  Without  considering  it  necessary  to  go  into 
further  detail,  the  S.-S.  is  disposed  to  hold  that  while  undoubtedly  certain 
services  were  rendered  to  pursuer  by  deir.,  such  work  as  he  did  was  done  with- 
out order  from  pursuer,  and  just  what  might  have  been  expected  from  the  old 
man  as  a  boarder  to  do  for  his  own  pleasure,  and  that  at  all  events,  after  deduct- 
ing the  value  of  these  to  pursuer,  he*  still  would  be  entitled  to  the  moderate 
rate  for  aliment  sought  in  the  present  action. 

^*  The  second  conclusion  of  the  summons  is  for  a  certain  simi  for  clothing  sup- 
plied to  defr.,  the  third  and  fourth  for  attendance  on  defr.  when  he  was  ilX  and 
the  fifth,  a  sum  for  medical  attendance.  With  regard  to  this  last  sum,  it 
appears  that  Dr.  M'Relvie's  last  attendance  on  defr.  was  in  1868.  Prescription, 
it  seems  to  the  S.-S.,  applies  to  all  these  claims,  and  dealing  with  defr.'s  evidence 
alone  with  reference  thereto,  the  S.-S.  considers  the  defr.  is  entitled  to  absolvitor 
with  regard  to  them  all.  The  sixth  conclusion  is  for  certain  travelling  expenses 
paid  by  pursuer  for  defr.,  which  the  former  states  to  have  been  £Z,  but  gives  no 
details  with  regard  to  them.  Defr.  admits  that  certain  travelling  and  other 
expenses  were  paid  by  pursuer  on  the  occasion  referred  to.  The  S.-S.  is  in- 
clined to  hold  that  the  defr.  is  liable  for  something  on  account  of  this,  and  has 
fixed  the  simi  at  £Z. 
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^'  It  is  necessary  to  allude  to  two  letters  which  have  been  put  in  process  by 
defr.,  viz.,  Nos.  16  and  19  of  process.  The  S.-S.  has  no  hesitation  in  saying, 
not  only  that  these  letters  were  most  injudicious,  but  most  improper  letters  for 
pursuer  to  write,  but  with  regard  to  these  letters  the  S.-S.  is  harcQy  inclined  to 
hold  that  expressions  in  both  of  them  necessarily  imply  that  this  present  action 
was  raised  for  a  trumped-up  claim  in  consequence  of  the  defr.  having  brought 
an  action  against  him.  It  may  simply  mean  that  the  one  party  having  tried  to 
enforce  a  claim  against  the  other,  the  latter  had  also  attempted  to  make  good 
a  claim  he  had  always  maintained,  by  legal  proceeding  The  S.-S.  does  not 
think  it  wise,  however,  by  any  means  the  pursuer  asking  Dr.  M*Kelvie  for  a 
receipt  for  £3,  but,  on  the  whole,  he  is  not  disposed  to  look  upon  these  letters 
as  being  evidence  that  the  present  action  was  merely  an  afterthought  of  pur- 
suers, when  the  previous  action  at  defr.'s  instance  was  raised  against  him. 

"  The  evidence  affecting  the  credibility  of  certain  of  the  witnesses  it  is  not 
thought  necessary  to  enter  into.  It  is  on  a  general  view  of  the  whole  evidence 
that  the  S.-S.  has  come  to  the  above  conclusions,  some  of  which  have  been 
arrived  at  with  great  hesitation. 

''  As  regards  expenses,  the  S.-S.  considers  the  pursuer  is  entitled  to  full  ex- 
penses. From  the  interlocutor  and  note  it  is  obvious  that,  had  the  S.-S.  con- 
sidered himself  entitled  to  deal  with  the  whole  proof  led  in  reference  to  the  full 
period  for  which  board  is  claimed,  the  pursuer  would  have  been  held  entitled 
to  board  for  the  seven  years  odds.  It  is  only  because  by  statute  the  S.-S.  con- 
siders himself  precluded  from  looking  at  any  other  evidence  but  defr.'s  own, 
with  reference  to  the  claim  for  board  prior  to  20th  April  1869,  that  defr.  has 
been  so  far  successful,  and  no  defence  was  stated  founded  on  the  plea  of  pre- 
scription. W.  C.  S.^' 

Both  parties  having  appealed,  the  Sheriff-Principal  (Bell)  pronoimced  the 
following  judgment : — 

'*  Gla8gow,22nd  JiUylS72i. — Having  heard  parties'  procurators  on  the  respective 
appeals,  and  considered  the  proof,  productions,  and  whole  process  :  Adheres  to 
the  interlocutor  appealed  against,  in  as  far  as  it  finds  that  the  first  item  of  the 
account  annexed  to  the  summons  has  undergone  the  triennial  prescription,  in 
as  far  as  applicable  to  the  period  prior  to  the  20th  April  1869,  and  that  the 
next  four  items  of  said  account  have  also  undergone  the  triennial  prescription  ; 
that  it  is  pars  curiae  to  give  effect  to  the  plea  of  prescription  althou^  not 
founded  on  in  the  record  ;  and  that  the  prescribed  portion  of  said  account  has 
not  been  proved  in  the  only  manner  competent  after  prescription  has  taken 
place  :  Adheres  also  to  said  interlocutor,  in  as  far  as  it  finds  that  the  defr.  is 
resting  owing  to  the  pursuer  the  sum  of  £2,  as  money  advanced  to  said^defr.  for 
travelling  expenses  ;  but  quoad  ultra,  Recalls  said  interlocutor,  and  as  regards 
the  whole. of  the  pursuer's  claim  for  board  and  lodging,  &c.,  whether  prescribed 
or  unprescribed  :  Finds  that  the  rule  of  law  is,  when  no  express  contract  is 
founded  on,  and  when  the  person  entertained  is  major  and  capable  of  contract- 
ing obligations,  that  it  should  be  held  in  dubio,  that  the  entertainment  was 
given  to  him  from  motives  of  hospitality,  or  in  consideration  of  past  or  expected 
services  (see  Dickson  on  Evidence,  sec.  371,  and  authorities  there  cited) :  Finds, 
however,  that  the  presumption  may  be  overcome  by  a  proof  of  facts  which  seem 
to  justify  an  opposite  conclusion,  and  every  case  of  the  kind  depends  on  its  own 
drcumutances  :  Finds  that  the  pursuer  does  not  found  on  any  alleged  contract, 
and  no  contract  has  been  established,  nor  is  it  proved  that  the  defr.  ever  ac- 
knowledged that  he  was  boarding  with  the  pursuer  in  the  sense  of  his  being 
indebted  to  him  in  a  money  recompense  for  such  board  :  Finds  that  the  defr. 
was  bred  a  mill^Tight,  and  afterwards  acted  for  a  number  of  years  as  a  farm 
manager,  and  the  pursuer  having  long  been  on  intimate  terms  with  said  defr., 
appears  to  have  been  desirous  that  he  should  go  with  him  to  the  farm  which 
he,  the  pursuer,  had  taken  in  the  West  Highlands,  that  he  might  have  the 
benefit  there  of  the  defr/s  skill  and  experience  :  Finds  that  the  defr.  accord- 
ingly lived  with  the  pursuer  at  said  farm  for  upwards  of  seven  years,  and 
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aware  of  the  role  in  question^  had  ohtained  the  prize  hj  a  falae  repfresentafcioii 
amounting  to  fraud. 

"  The  sheriff  is  of  opinion  that  aU  the  letters  founded  on  in  the  summons  are 
privileged.  It  is  the  right  and  dutr  of  the  members  of  such  an  Association  to 
see  that  the  rules  are  duly  observed,  and  to  complain  to  the  Committee  of  any 
instance  of  their  violation  which  may  come  to  their  knowledge.  It  is  also 
proved  that  the  defender  did  not  interfere  ultroneously,  or  as  a  volunteer,  but 
was  requested  by  Mr.  Dingwall  to  make  inquiries  about  the  pursuer's  8tot,8ome 
of  the  Committee  having  apparently  had  doubts  as  to  whether  it  should  have 
been  allowed  to  compete.  The  case,  therefore,  falls  within  the  principle  that 
a  communication  maae  bona  fide  upon  a  matter  in  which  the  person  communi- 
cating has  an  interest,  or  in  reference  to  which  he  has  a  duty — legal  or  moral 
— is  privileged  if  made  to  a  person  having  a  corresponding  interest  and  duty 
{Harrison  v.  Bush,  25  L.  J.,  Q.  B.,  25}^the  reason  being  that  words  cannot  be 
said  to  be  spoken  wantonly  or  maliciously  when  the  occasion  is  such  as  renders 
it  ri^t  to  speak  them  {Davis  v.  Snead,  L.  R.  6,  Q.  B.,  608). 

''But  to  entitle  the  defender  to  the  protection  afforded  by  his  being  in  a  privi- 
leged position,  it  must  plainly  appear  that  the  communication  was  made  hcna 
fide^  that  is  to  say,  that  the  defender  himself  believed  the  charges  to  be  true, 
and  that  his  belief  rested  on  reasonable  grounds.  If  the  letter  had  embodied 
the  result  of  enquiries  fairly  and  honestly  made  he  would  not -have  been  liable 
to  the  pursuer  in  respect  oi  any  mistake  in  point  of  fact  into  which,  in  the 
perfonnance  of  his  duty  as  a  member  of  the  Association,  he  had  been  innocently 
led.  Not  only,  however,  was  no  proper  inquiry  made,  but  it  is  proved  that  the 
defender's  own  knowledge  of  the  matter  was  altogether  insufficient  to  entitle 
him  to  make  so  serious  a  charge  against  a  neighbour,  for  it  appears  from  the 
letter  itself  that  he  had  not  seen  the  animal  on  more  than  two  occasions  in 
McGregor's  byre.  At  best  the  defender  could  have  had  only  a  suspicion,  and 
before  moving  a  step  he  should  have  taken  McGregor  to  see  the  stot  But  this 
was  not  done.  The  defender,  in  fact,  was  in  too  great  a  hurry  to  retaliate  on 
the  pursuer  for  having  turned  back  one  of  the  defender's  cattle  from  the  same 
Exhibition  for  the  like  disqualification  as  was  thought  to  apply  to  pursuer's  stot. 
Therefore  it  is  that  the  letter  speaks  so  confidently  on  the  subject,  and  refers  to 
the  pursuer  as  a  man  requiring  to  be  '  sharply  looked  after.'  Nor  does  it  show 
a  proper  spirit,  that  when  the  entire  falseness  of  the  charge  is  pointed  out  to 
him  he  persistently  sticks  to  it,  and  even  pleads  Veritas  on  recora. 

"  The  Sheriff,  therefore,  while  differing  from  the  S.-S.  on  the  question  of  privi- 
lege, affirms  the  judgment,  on  the  ground  that  it  is  proved  that  the  charge  con- 
tamed  in  the  letter  was  both  false  and  malicious.  J.  G.  S." 

Act,'-<f6kn  JFhyU. AU— David  Mitchell. 
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Sheriff  Napier. 

Alex.  Speed,  Petitioner, — Sept  5. 

Procurators  Act^  1865 — Law  Agents  Act,  1873. — ^The  following  interlocutor 
and  note  have  been  issued  by  the  Sheriff  in  this  application  for  admission  as  a 
procurator  under  the  Procurators  Act,  1873  : — 

"  Edinburgh,  6th  September  1873. — The  Sheriff  having  considered  the  foregoing 
petition,  together  with  certificate  of  apprenticeship  and  other  productions,  Remits 
the  petitioner  to  the  examiners  of  applicants  for  admission  as  procurators  under 
the  Procurators  (Scotland)  Act,  1865,  to  be  examined  in  regard  to  law  and  legal 
training  and  practice.  G.  Napier. 

"  Note. — The  Sheriff  has  limited  the  remit  for  examination  to  law  and  1<^ 
training  and  practice,  in  respect  of  the  production  of  written  evidence  that  toe 
^:)etitioner  falls  under  the  exceptions  of  the  said  Act,  exempting  from  any  en- 
trance examination  in  regard  to  general  knowledge. 
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'*  Similar  remits  were  made  by  the  Sheriff  in  three  recent  cases,  whei^  the 
applicant  for  admission  as  procurator  had  lodged  his  petition,  and  obtained  on 
oraer  for  intimation,  previous  to  the  passing  of  the  Low  Agents  (Scotland)  Act 
on  5th  August  1873,  but  had  not  obtained  the  remit  for  examination  until  after 
the  passing  of  that  Act ;  and  as  these  remits  were  made  before  there  was  time 
to  procui«e  a  printed  copy  of  the  Act  in  Edinburgh,  they  were  expressly  declared 
to  De  under  the  proviso,  that  there  was  nothing  in  it  making  it  too  late  to  grant 
such  remits  with  any  effect,  and  that,  if  so,  they  could  not  be  acted  upon.  The 
present  petition,  however,  appears  to  have  been  lodged  7th  August  1873,  being 
two  days  after  the  passing  of  that  Act,  and  the  order  for  intimation  is  dated  8th 
Au^st  1873.  But  the  Sneriff  has  now  seen  a  printed  copy  of  the  Ac^ ;  and 
having  very  carefully  examined  it  along  with  the  previous  Procurators  (Scotland) 
Act,  1865,  he  has,  mer  much  consideration,  and  much  difficulty  and  doubt, 
come  to  the  conclusion  that,  up  to  1st  February  1874,  he  is  not  only  still 
entitled  to  grant  such  a  remit  for  examination  under  the  Procurators  (Scotland) 
Act,  1865,  but  also,  on  the  applicant  being  found  qualified,  to  admit  him  as  a 
procurator  of  his  Court,  and  that,  up  to  that  date  also,  the  examiners  are  still 
not  onlv  entitled  but  bound  to  examine  the  applicant  in  terms  of  the  remit,  and 
if  found  Qualified,  to  certify  same  accordingly. 

*'  The  difficulty  which  the  Sheriff  has  found  in  regard  to  this  question  arises 
principally  from  the  terms  of  sec  2  of  the  new  Law  Agents  Act,  providing  that, 
from  and  after  the  passing  of  that  Act,  no  person  shall  be  admitted  as  a  law 
agent  in  Scotland  except  in  accordance  with  the  pro\n8ions  of  that  Act,  and 
sec.  10,  empowering  the  Court  of  Session,  during  a  period  of  three  years,  to 
admit  an  applicant,  although  he  should  not  have  complied  with  the  provisions 
of  the  Act  with  respect  to  qualification  for  admission,  provided  he  shall  estab- 
lish, to  the  satisfaction  of  the  Court,  that,  at  the  date  of  the  passing  of  the  Act, 
he  came  under  one  of  the  three  several  descriptions  there  enumerated  in  the 
three  several  subsections— the  third  subsection  being  that,  •  He  had  been  re- 
mitted to  the  General  Council  of  Procurators  for  examination,  and  is  before  1st 
October  next  certified  by  them  to  be  qualified.'  But,  after  these  two  sections, 
and  all  the  other  sections  for  carrying  into  effect  the  provisions  of  the  Act,  then 
comes,  as  the  second  last  section  of  the  Act,  and  so,  according  to  the  rule 
posteriora  derogant  prioribus,  qualifying  and  overriding  any  apparent  inconsist- 
encies with  it  in  previous  provisions,  sec.  25,  repealing  the  Procurators  (Scot- 
land) Act,  1865,  only  from  and  after  1st  February  1874,  and  thereby,  of  course, 
implying  that  up  to  that  period  it  should  remain  in  full  force.  If  it  had  been 
intended  that  from  and  after  the  passing  of  the  Law  Agents  Act  theie  should 
be  no  further  examinations  or  certificates  of  qualification  by  the  Qeneral  Council 
of  Procurators,  or  their  committee,  except  for  the  purpose  of  carrying  into  effect, 
before  1st  October  next,  the  remits  referred  to  in  the  above-quoted  subsection 
{3)  of  sec.  10,  the  Procurators  ^Scotland)  Act,  1865,  would  have  been  declared 
to  be  at  once  repealed,  except  lor  that  special  purpose,  and  especially  the  period 
of  repeal  would  not  have  been  delayed  for  four  months  after  Ist  October. 

"  Moreover  it  does  not  seem  to  have  been  intended  that  the  Law  Agents  Act 
should  come  into  operation  and  proper  working  order  until  the  same  period  of 
Ist  February  1874,  from  which  the  Rpocurators  Act  was  declared  to  be  repealed. 
By  sections  3  and  4,  it  was  only  on  or  before  that  date  that  certified  lists  of  the 
members  of  the  several  previously  existing  classes  of  law  agents  in  the  Court  of 
Session  and  the  Sheriff  Court  were  directed  to  be  prepared  and  delivered  by 
the  persons  there  appointed  to  the  Registrar,  who  was  then  to  enrol  as  a  law 
agent,  under  the  new  Act,  every  person  named  in  such  certified  list,  on  his 
applying  to  be  enrolled,  and  to  grant  him  a  certificate  of  his  enrolment :  and 
it  is  important  to  observe  that  the  lists,  directed  to  be  then  prepared  and  de- 
livered hy  the  Sheriff  Clerk  of  each  county,  were,  'Certified  lists  containing  the 
names  and  designations  of  all  persons  admitted  as  procurators  in  the  Sheriff 
Court  of  the  county  previous  to  that  date/  &c.,  not  previous  to  the  passing  of  the 
Act,  but  previous  to  1st  February  1874,  and  thus  implying  that,  up  to  that 
date,  persons  might  be  admitted  as  procurators  in  the  Sheriff  Court,  under  the 
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Procuiatois  Act,  snbflequent  to  tlie  pausing  of  the  Law  Agents  Act,  and  were 
eaually  entitled  to  be  enrolled  as  law  agents  under  the  new  Act,  as  those  pre- 
,  vionsly  admitted.  Besides,  there  is  at  present  really  no  machinery  r^dy  foj 
admitting  a  new  applicant  to  practice  in  the  Sheriff  Court,  except  under  the 
Procurators  Act.  The  judges  of  the  Court  of  Session  have  not  yet  appointed 
examiners  under  section  8  of  the  Law  Agents  Act,  nor  prescribed  the  subjects  of 
examination,  nor  made  rules  for  conducting  such  examinations.  The  Lord 
President  and  Lord  Justice  Clerk  have  not  yet  appointed  the  Registrar  under 
section  1 1.  The  Lord  President  has  not  3'et  prescribed,  under  section  13,  the 
form  in  which  the  roll  of  agents  practising  in  the  Sheriff  Court  shall  be  kept ; 
amd  section  16  provides  that  it  is  only  from  and  after  1st  Februaiy  1874  that 
an  agent  practising  in  the  Sheriff  Court  is  required  to  subscribe  such  roll  as 
entitling  nim  to  practise  there ;  and  the  putting  off  the  repeal  of  the  Procuraton 
Act  untQ  1st  Feoruary  1874  would  seem  therefore  to  have  been  intended  for 
the  very  purpose  of  admitting  procurators  under  that  Act,  and  going  through 
all  the  necessary  steps  for  the  purpose  in  the  meantime,  while,  on  the  other 
hand,  section  10,  already  referred  to,  would  seem  to  have  been  framed  with  the 
view  of  meeting  the  case  of  those  who,  from  pecuniary  or  other  considerations^ 
'  might  not  wish  to  l)e  admitted  a  procurator  under  the  Procurators  Act  previous 
to  the  above  date  of  its  repeal. 

''  Farther,  the  expression  '  law  a^nt '  in  the  Law  Agents  Act,  although  there 
defined  as  including  '  Procurators  m  any  Sheriff  Court'  is  much  more  compre- 
hensive, and  carries  with  it  many  new  and  important  privileges  not  at  present 
belonging  to  mere  Procurators  in  a  Sheriff  Court  If  the  Sheriff,  therefore, 
should,  previous  to  the  date  of  the  repeal  of  the  Procurators  Act  on  1st  Februanr 
1874,  aamit  the  present  petitioner  as  a  procurator  of  his  Court  on  being  certi- 
fied by  the  examiners  as  found  qualified  upon  an  examination  proceeding  under 
the  remit  now  made  to  them,  he  would  not  be  thereby  directly  admitting  ur 
attempting  to  admit  a  '  law  agent'  in  the  sense  of  the  Law  .A^nts  Act,  but 
upon  the  Sheriff  Clerk  reporting  him,  in  the  certified  lists  to  be  delivered  to 
the  Registrar  on  1st  February  1874,  as  among  the  number  of  those  admitted  as 
Procurators  of  the  Sheriff  Court  of  the  County  of  Peebles  '  previous  to  that 
date,'  and  the  Registrar,  on  the  petitioner's  application,  enrolling  him  ajs  a  law 


and  subject  to  the  provisions  oi  this  Act  with  respect  to  stamp-duty  and  sub- 
scribing the  roll  of  law  agents  appointed  to  be  kept  for  the  Court  of  Session 
and  the  Beveral  Sheriff  Courts  respectively,  shall  be  entitled  to  practise  in  any 
Court  of  Law  in  Scotland.' 

*'  On  these  various  grounds,  the  Sheriff  has  now  entirely  got  over  his  original 
difficulty  and  doubt  in  regard  to  the  granting  of  the  present  remit,  and  the 
power  of  admission  as  a  procurator  when  found  qualified,  up  to  1st  February 
1874,  and  he  thinks  he  has  also  succeeded  in  reconciling — at  least  to  his  own 
satisuction — any  apparent  inconsistency  betwixt  the  two  sections  referred  to 
as  creating  his  principal  difficulty  (sections  2  &  10),  and  section  25,  repealing 
the  Procurators  Act^  only  from  and  after  1st  February  1874,  and  thereby  im- 
plying that  it  remamed  in  full  force,  and  might  still  be  acted  upon,  in  all 
respects  as  before,  up  to  that  date.  He  is  quite  satisfied,  however,  that  in  order 
to  oe  of  any  avail  to  the  petitioner  for  subsequent  admission  as  a  law  agent 
under  the  Law  Agents  Act,  not  only  must  the  certificate  of  his  qualification  by 
the  examiners  under  the  remit,  but  the  admission  as  a  procurator  by  the  Sherilf 
be  all  complete  before  said  1st  February : — ^And  the  Sheriff  has  only  farther 
to  remark,  that  the  petitioner,  if  so  admitted  as  a  procurator  previous  to 
that  date,  will,  in  his  opinion,  be  entitled  to  the  benefit  of  the  provisions  in  sec- 
tion 24  of  the  Procurators  Act,  that '  no  nerson  who  has  been  admitted  a  pro- 
curator  in  terms  of  this  Act  shall  be  liable  to  have  his  admission  challengea  or 
set  aside  on  any  ground  except  fraud.'  Q.  K." 


THE 
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FRANCIS  JEFFREY. 

It  is  just  a  hundred  years  since  Francis  Jeffrey  was  bom,  in  Charles 
Street,  (Jeorge  Square,  Edinburgh,  on  the  23rd  of  October  1773, 
His  father,  a  stern  disciplinarian  and  old-fashioned  Tory  and  Cal- 
vinist,  was  by  profession  a  writer,  and  Depute-Clerk  of  Session. 
His  mother,  the  daughter  of  a  well-to-do  farmer  in  Lanarkshire, 
had  a  mild  and  afi^ectionate  nature,  which  endeared  her  to  her 
children.  She  died  when  Francis  was  in  his  thirteenth  year,  and 
left  to  her  surviving  husband  a  family  of  four  children,  who  seem 
to  have  clung  the  closer  to  each  other  after  she  was  gone.  When 
Francis  had  grown  up  to  boyhood  he  was  sent  to  the  High  School 
of  Edinburgh,  which  was  then,  under  the  charge  of  Dr.  Adam,  as  it 
is  now,  under  Dr.  Donaldson,  one  of  the  best  educational  institutions 
in  the  Kingdom.  The  most  noteworthy  of  his  schoolfellows  were 
Walter  Scott  and  Henry  Brougham.  At  the  High  School  Jeffrey 
was  looked  upon  as  a  small  but  smart  boy,  who  generally  con- 
trived to  be  at  the  top  of  his  class;  of  a  shy,  retiring  nature, 
and  so  sensitive  that  he  shed  tears  when  he  lost  a  place.  After 
leaving  the  High  School  he  went,  in  his  fourteenth  year,  to  the 
University  of  Glasgow,  where  he  stayed  for  two  years  and  gained 
honours,  and  what  was  better,  a  large  amount  of  soUd  and  useful 
information.  From  Glasgow  he  passed  to  Queen's  College,  Ox- 
ford, where  he  remained  a  year  till  1792.  BAa  residence  there 
seems  to  have  done  him  little  or  no  good,  for  he  never  liked 
the  place,  and  carried  nothing  away  from  it  save  an  affected 
manner  of  speaking  English,  which  made  a  witty  Peer  remark, 
when  he  saw  him  enter  the  House  of  Lords  to  plead  some  Scotch 
appeal,  "Here  comes  Jeffrey,  with  his  d — -4  Princes  Street 
EngUsh." 

Jeffrey  was  now  in  his  nineteenth  year,  and  as  he  had  resolved 
to  be  a  lawyer,  it  was  his  father's  highest  ambition  to  see  his  son 
become  an  advocate  and,  perchance,  by  following  in  the  wake  of 
those  in  power,  reach  the  supreme  dignity  of  a  Senator  of  the  Col- 
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lege  of  Justice,  as  Scotch  judges  ar^  somewhat  ostentatiously  styled. 
It  never  occurred  to  this  prim,  precise,  and  somewhat  self-seeking 
old  gentleman,  that  his  son  either  could  or  should  have  any  objec- 
tion to  follow  out  the  career  which  parental  wisdom  had  chalked 
out  for  him,  or  that  he  had  other  and  finer  fancies  than  the  pages 
of  Bankton  and  Stair  could  satisfy.  Francis,  however,  felt  and 
acted  otherwise.  He  had  a  heart  and  imagination  as  well  as  an 
intellect  to  be  fed,  and  that  heart  being  softer  and  larger  than  his 
father's,  drew  delight  and  nourishment  from  books  of  poetry  and 
old  romance.  Like  his  friend,  afterwards  Sir  Walter  Scott,  Jeffrey 
was  in  his  youth  a  great  reader  and  devourer  of  books,  and  like 
Scott  he  penned  many  a  stanza  and  wrote  tragedies  when  he  should 
have  been  engrossing  his  office  ledgers.  The  same  feeling  and 
poetic  temperament  led  him  to  take  long  solitary  walks  to  Arthur 
Seat  and  elsewhere,  to  watch  the  setting  sun,  and  muse  on  Nature 
with  at  lefibt  a  lover's  if  not  a  poet's  eye.  Nor  were  these  idle 
musings  and  solitary  meditations  time  misspent.  They  settled  into 
.his  soul,  and  flowered  into  excellent  fruit  in  illustrating  his  essay 
on  Beauty  and  other  writings.  Nature  was  quietly  thwarting  the 
parental  wisdom,  and  doing  for  Jeffrey  what  no  amount  of  tutors 
could  do. 

At  Edinburgh  he  attended  the  law  classes  of  the  University, 
and  became  an  active  and  diligent  member  of  the  Speculative 
Society.  In  this  Society  he  met  with  Francis  Homer,  Brougham, 
Scott,  Moncreiff,  Lansdowne  and  others,  and  sharpened  his  mind 
against  them  in  the  conflict  of  debate.  All  these  external  advan- 
tages were  of  use  to  Jeffrey,  and  one  cannot  too  highly  praise 
his  father  for  having  had  the  foresight  to  give  him  such  an  excel- 
lent education ;  at  the  same  time  it  is  right  to  observe  that  Jeffrey's 
after  success  in  life  and  literature  was,  as  it  must  always  be,  more 
owing  to  himself  than  to  any  benefit  he  got  from  his  tutors  or  the 
Universities. 

Criticism  and  metaphysics  were  his  favourite  subjects  of  study, 
and  at  home  in  his  "  dear,  retired,  adored  little  garret  of  the  Lawn- 
market,"  he  read,  wrote,  and  worked  with  an  assiduity  that  not 
only  deserved  but  ensured  success.  Before  he  was  twenty  the 
amount  pf  his  manuscript  writings,  in  verse  and  prose,  would  have 
filled  volumes,  and  he  had  a  greater  knowledge  of  the  best  English 
and  French  authors  than  any  youth  of  his  years.  Thus  trained  and 
equipped,  he  was  admitted  a  member  of  the  Scotch  bar  in  Decem- 
ber 1794,  and  the  desire  of  liis  father's  heart  was  gratified.*  Jeffrey 
had  now  the  high  and  happy  privilege  of  walking  the  Parliament 
House  waiting  for  briefs,  but,  alas !  few  or  no  briefs  came.  Six 
years  passed  away,  and  he  was  making  less  than  "  a  common 
labourer."  In  one  of  his  letters  he  says,  "  There  are  some  moments 
when  I  think  I  could  sell  myself  to  the  minister  or  to  the  devil,  in 
order  to  get  above  these  necessities."  He  had  serious  thoughts  of 
trying  the  English  bar,  of  settling  in  London  as  a  literary  hack,  of 
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going  to  India,  or  of  taking  to  some  other  calling,  for  he  almost 
despaired  of  success  in  his  own  profession.  Nevertheless  he  was 
not  idle  or  dissipated,  as  so  many  are  in  similar  circumstances ; 
but  read  and  wrote  daily  essays,  and  made  translations  from  the 
old  Greek  poets,  and  otherwise  filled  up  the  gaps  and  intervals  of 
his  time  as  best  he  could ;  literature  proving  to  him  a  refuge  in 
adversity,  as  we  shall  afterwards  see  it  adorning  his  more  prosperous 
fortune.  Ambitious  longings  of  philosophical  renown  stirred  his 
fancy,  and  in  that  mood  he  wrote,  "  I  should  like  to  be  the  rival  of 
Smith  and  Hume."  But  then  fits  of  despondency  seized  him,  and 
he  got  down-hearted,  and  began  to  wonder  if  he  had  not  mistaken 
his  career. 

In  the  midst  of  his  misery  however  he  fell  in  love,  and  sought 
consolation  and  comfort  in  marriage.  The  lady  whom  he  led  to  the 
altar  in  1802  was  Catherine  Wilson,  daughter  of  Dr.  Wilson,  Pro- 
fessor of  Church  History  in  St  Andrews  University,  and  a  second 
cousin  of  his  own.  His  marriage  was  a  bold,  what  some  would 
call  an  imprudent  step;  for  Jeffrey's  father  had  little  or  no 
fortune,  the  wife  brought  none,  and  his  own  professional  income 
was  barely  £100  a-year.  Nothing  daunted  by  these  circumstances 
the  newly  married  pair,  rich  in  each  other's  love,  set  up  house- 
keeping in  the  third  storey  of  No.  18  Buccleuch  Place,  Edinburgh. 
A  paper  in  Jeffrey's  handwriting  says,  "  His  own  study  was  made 
comfortable  at  the  cost  of  £7,  18s.,  the  banqueting-hall  rose  to 
£13,  8s.,  and  the  drawing-room  actually  amounted  to  £22,  19s." 
These  must  have  been  the  days  of  happy,  frugal,  early  marriages, 
when  men  and  women  were  drawn  together  by  affection,  and  not 
by  sordid  pecuniary  speculation,  contracts  of  barter  and  sale. 
Despite  the  forebodings  of  his  father,  who  never  seems  to  have 
rightly  imderstood  his  son,  the  marriage  turned  out  happily,  and 
was  a  fresh  incentive  to  exertion.  In  1801  the  Faculty  of  Advo- 
cates, who  then  reported  the  judgments  of  the  Court,  had  a 
reportership  in  their  gift,  which  yielded  a  small  salary.  For 
want  of  something  better  to  do,  Jeffrey  was  induced  to  become 
a  candidate  for  the  office,  but,  though  proposed  by  Henry  Ers- 
kine,  he  was  rejected  by  a  large  majority,  and  had  the  misfor- 
tune of  finding  himself  beaten  by  a  younger  and  less  suitable 
man.  As  misfortunes  seldom  come  single,  another  soon  followed. 
Jeffrey  had  joined  the  ranks  of  the  brave  but  small  band  of 
lawyers  who  then  dared  to  profess  a  Wliig  or  what  were  called 
revolutionary  principles  in  politics.  By  doing  so  he  not  only 
disobeyed  his  father,  but  drew  down  upon  himself  the  anger  of  his 
father's  friend  and  patron,  Lord  Glenlee.  That  Tory  judge,  on  the 
trade  union  principle  of  striking  the  weak  with  terror,  cut  Jeffrey 
on  account  of  his  Whig  principles,  and  told  him  he  would  befriend 
him  no  more. 

Unhappy,  ill-fated  Jefireyl  All  the  world  seems  to  be  going 
against  him.    Father,  patron,  friends,  and  agents  frowning  dis-' 
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pleasure.  But  conrage,  young  heart !  It  is  not  xmtil  all  earthly 
friends  forsake  that  the  good  gods  come  down  to  aid.  Even  now 
the  Fates  are  weaving  the  woof  of  his  fortune  in  brighter  colonrsL 
Two  or  three  young  men  meet  in  Jefirey's  rooms  in  that  small 
house  in  Buccleuch  Place,  to  talk  over  his  misfortunes  and  console 
his  young  wife.  The  witty  Sydney  Smith,  then  a  curate  and  tutor, 
is  of  the  number,  and  he  suggests  they  '*  should  cultivate  literature 
on  a  little  oatmeal,"  or,  in  other  words,  start  a  Eeview.  The  project 
is  eagerly  taken  up  by  the  others,  a  publisher  is  secured,  the  Edit^ 
hurgh  Beview  is  started  in  October  1802,  and  after  the  first  number 
Jeffrey  became  its  editor  and  chief  contributor.  It  had  a  rapid  suc- 
cess; its  sale  increased  with  each  number,  tmtil  it  was  taken  in, 
read,  admired,  or  abused  by  every  cultivated  person  in  Britain.  like 
AdcUson's  Spectator  it  marks  an  era  in  English  literature,  and  was 
the  forerunner  and  founder  of  a  school  of  criticism  which  has  not 
yet  died  out.  Jefirey's  yoimg  wife  had  now  courage  to  hold  up  her 
head,  and  look  fortune  boldly  in  the  face.  She  could  now  bear  to 
despise  the  frowns  of  an  angry  father-in-law,  the  indignation  of  my 
Lord  Glenlee,  and  the  cold  unkindness  of  the  Faculty  of  Advo- 
cates, for  her  young  husband  was  getting  famous,  and  laboriously 
working  out  a  career  of  literary  glory  which  would  place  him 
high  in  the  ranks  of  Fame  ?  Besides,  what  was  probably  of  more 
immediate  concern,  the  profits  of  the  Beview  were  a  mine  of 
wealth  to  Jeffrey,  which  enabled  him  to  carry  on  the  burden  of 
matrimony  without  fear  for  the  future.  Their  married  life,  how- 
ever, is  not  without  its  sorrows.  In  the  end  of  the  year  1802  a 
son  was  born,  but  died  soon  after  his  birth,  to  the  infinite  grief  of 
his  father.  A  still  worse  evil  was  in  store.  In  August  1805,  after 
four  years  of  uninterrupted  wedded  love,  the  silver  chord  snapped, 
and  Mrs.  Jeffrey  was  taken  from  him.  His  grief  at  her  death  can 
be  best  told  in  his  own  words.  Writing  to  his  brother  he  says : 
'*  I  am  at  this  moment  of  aU  men  the  most  miserable  and  disconso- 
late. It  is  just  a  week  to-day  since  my  sweet  Kitty  died  in  my 
arms,  and  left  me  without  joy,  or  hope,  or  comfort  in  this  world." 
"  I  doted  upon  her,  I  believe,  more  than  ever  man  did  on  a  woman 
before;  and  after  four  years  of  marriage  was  more  tenderly  attached 
to  her  than  on  the  day  which  made  her  mina  I  took  no  interest 
in  anything  which  had  not  some  reference  to  her,  and  had  do 
enjoyment  away  from  her,  except  in  thinking  what  I  should  have 
to  tell  or  show  her  on  my  return ;  and  I  have  never  returned  to  htr 
after  half-a-day's  absence  without  feeling  my  heart  throb,  and  my 
eye  brighten  with  all  the  ardour  and  anxiety  of  a  youthful  passion 
All  the  exertions  I  made  in  the  world  were  for  her  sake  entirely." 
Again,  in  a  letter  to  Homer,  he  says :  "  My  imagination  and  my 
understanding  are  exercised  as  they  used  to  be,  but  my  heart  is 
dead  and  cold ;  and  I  return  from  these  mechanical  and  habitual 
exertions  to  weep  over  my  internal  desolation,  and  to  wonder  why 
I  linger  here." 
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The  gloom  of  despair  passed  away,  and  he  found  relief,  if  not 
consolation,  in  incessant  literary  exertion.  Certain  sharp  and 
severe  criticisms  in  the  Hdinburgh  Beview  on  the  **  Hours  of  Idle- 
ness" and  "Little's  Poems,"  brought  him  into  trouble  with  the 
poets  Byron  and  Moore.  Byron  retaliated  in  kind  in  his  English 
Bards  and  Scotch  Beviewers,  and  heaped  upon  Jeffrey  all  the  vials 
of  his  wrath.  As  a  piece  of  writing  the  portrait  he  has  drawn  of 
Jeffrey  is  spirited  and  forcible,  but  so  unlike  his  real  character 
that  B5rron  lived  to  regret  he  had  ever  written  it.  Still  it  stands, 
and  wiU  continue  to  stand  in  the  works  of  Byron,  as  a  lasting  pro- 
test against  a  harsh  and  ungenerous  criticism,  and  may  perhaps 
be  the  means  of  making  Jeffrey's  name  known  to  posterity  a  little 
longer  than  it  otherwise  would  be. 

The  poet  Mbore  acted  differently  from  Bjrron,  Believing  that 
his  moral  character  as  well  as  his  writings  were  defamed  in  the 
Beview,  he  thought  it  necessary  to  vindicate  his  honour  by  sending 
Jeffrey  a  challenge  to  fight  a  duel  Society  then  tolerated  this 
barbarous  and  happily  now  extinct  method  of  manslaughter,  and 
Jeffrey  met  Moore  in  the  neighbourhood  of  London.  Francis 
Homer  acted  as  Jeffrey's  friend  or  second ;  but  no  harm  came  of 
the  meeting,  for,  before  shots  were  exchanged,  the  "  Bow  Street 
myrmidoms"  interfered  and  apprehended  the  parties.  On  examining 
the  pistols  a  good  deal  of  merriment  w£is  caused  by  the  fact  that 
Jeffrey's  pistol  had  no  bullet. 

For  the  next  four  years,  from  1809  to  1813,  Jeffrey  wrought  hard 
at  the  Beview,  then  at  the  height  of  its  power  and  popularity* 
Under  his  management  it  had  become  a  great  political  as  well  as 
literary  journal,  and  its  articles  were  looked  forward  to  and  read  as 
indicating  the  views  and  policy  of  the  leading  Whig  statesmen  of 
that  age.  Its  chief  contributors  were  young  men,  who  expressed 
their  opinions  with  the  dogmatism,  impetuosity,  and  warmth  of 
youth.  They  exposed  numerous  abuses,  encouraged  the  people  to 
demand  a  greater  share  in  the  Government,  and  generoudy  under- 
took to  become  the  patrons  and  friends  of  the  oppressed  abroad  as 
well  as  at  home. 

It  is  dif&cult  now  to  realise  the  political  and  social  condition  of 
Scotland  at  this  period.  Freedom  or  ^toleration  of  opinion  was 
wholly  unknown.  In  1796  Henry  Erskine,  Dean  of  Faculty,  was 
summarily  dismissed  from  his  office  of  Dean  for  presiding  at  a 
public  meeting  in  Edinburgh  to  petition  against  the  continuance  of 
the  war.  Brougham,  Homer,  Jeffrey,  Cockbum,  Moncreiff,  and 
other  members  of  the  bar,  were  frowned  upon  by  the  judicial  bench, 
shut  out  of  society,  and  persistently  kept  out  of  practice,  because 
they  would  not  surrender  their  Whig  opinions,  and  become  sub- 
servient to  those  in  power.  The  Tory  party,  guided  by  Dundas  and 
Melville,  was  then  a  great  political  trades  imion,  which  made  itself 
felt  through  the  length  and  breadth  of  the  land.  All  magistriates, 
judges,  and  persons  in  authority  were  its  emissaries,  and  its  decrees 
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were  enforced  by  persecution,  bribery,  and  terror.    Dundas  dictated 
who  should  be  the  members  of  Parliament  for  every  burgh  and 
county  in  Scotland,  and  suggested  and,  in  some  cases,  influenced  the 
election  of  the  provosts.     Under  him  Scotland  was   a  conquered 
province,  and  the  people  so  many  serfs,  who  might  think  themselves 
highly  favoured  in  being  allowed  to  act  as  he  bade  them.     These 
expressions  may  seem  strong,  but  the  language  of  Lord  Cockbum  in 
his  Memorials  is  still  stronger.     Speaking  of  the  Tory  party  he  says : 
"  This  party  engrossed  almost  the  whole  wealth  and  rank  and  public 
office  of  the  country,  and  at  least  three-fourths  of  the  population. 
They  could  have  afforded,  therefore,  to  be  just  and  well-tempered. 
But  this,  as  it  appeared  to  them,  would  have  endangered   their 
supremacy,  which  they  were  aware  was  upheld  by  their  opponents 
being  believed  to  entertain  alarming  principles  and  ends.     Hence 
.the  great  Tory  object  was  to  abuse  everybody  but  themselves,  and  in 
•particular  to  ascribe  a  thirst  for  bloodshed  and  anarchy,  not  merely 
to  their  avowed  political  opponents,  but  to  the  whole  body  of  the 
people."    History  repeats  itself!     The  party  warfare  of  the  present 
day  is  carried  on  and  coloured  with  simDar  dirty  weapons.    Courtesy 
is  the  charm  of  knighthood,  and  when  men  lay  it  aside  their  con- 
flicts sink  to  the  level  of  pot-house  brawls.     It  was  very  foolish  for 
my  Lord  Glenlee  and  our  grandfathers  to  be  so  prejudiced,  narrow, 
and  intolerant  in  their  notions.   ^They  were  neither  good  patriots 
nor  good  Christians,  but  selfish,  stiff-necked  rulers  of  Israel     But 
when  one  remembers  how  harsh,  coarse,  and  cruel  most  men  and 
women  were  in  those  days,  how  unfrequent  the  means  of  com- 
munication even  by  letter  between  the  town  and  country,  the  in- 
equality and  inhumanity  of  the  laws,  and  the  utter  abjectness, 
poverty,  and  ignorance  of  the  great  body  of  the  people,  one  can 
easily  understand  how  men,  not  altogether  devoid  of  intelligence, 
acted  and  thought  as  they  did.     The  Church  believed  it  did  God 
service  by  justifying  slavery,  persecuting  Papists,  and  sending  Dis- 
senters to  prison.     Theft  and  forgery  were  punished  with  death. 
In  the  ten  years  between  1820  and  1830,  797  criminals  were  exe- 
cuted in  England.     In  1820,  43  executions  took  place  in  London 
alone.     The  most  frightful  punishments  were  in  use  in  the  army 
and  navy.     Cobbet  was  Sped  two  thousand  pounds  and  imprisoned 
in  Newgate  For  twelve  months  for  writing  against  the  barbarity  of 
flogging  English  soldiers  in  the  presence  of  Hessian  troops.     The 
press  was  either  gagged  or  in  the  service  of  the  Government.    Be- 
tween 1794  and  1817,  the  Habeas  Corpus  Act  was  suspended  five 
times,  so  that  the  people  of  England  and  Scotland  were  living  out- 
with  the  protection  of  the  laws,  and  any  one  might  be  arrested  aud 
kept  in  prison  without  cause  assigned.     Thousands  of  innocent 
people  languished  and  died  in  jail ;  and  many  escaped  from  their 
misery  to  the  American  plantations  by  pleading  guilty  of  offences 
they  never  committed. 

The  Edivhirgh  Bevi&U)  assailed  this  state  of  things,  and  success- 
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fully  led  men  back  to  a  sense  of  humanity  and  justica  For 
some  time  its  contributors  included  both  Whigs  and  Tories,  for 
humanity  is  not  an  attribute  of  party ;  but  owing  to  the  partizan 
character  of  its  articles,  Scott  and  others  of  the  Tory  party  ceased 
to  contribute  to  it,  and  started  the  Quarterly,  to  counteract  what 
they  considered  the  revolutionary  and  dangerous  doctrines  of  the 
Edinburgh  Eevievi  Opposition,  instead  of  lessening,  only  in- 
creased the  circulation  of  the  JRevieiv,  and  made  it  more  partizan 
and  political  than  ever.  All  its  contributors  were  either  Whigs  or 
professed  Whigs ;  and  they  expressed  their  opinions  with  a  bold- 
ness and  self-assertion  that  alarmed  the  timid,  and  made  the  eccentric 
Earl  of  Buchan  open  hia  door  and  kick  an  obnoxious  number 
of  the  Review  into  the  street.  Eeading  their  articles  now  it  is 
difl&cult  to  understand  how  their  opinions  caused  such  indignation, 
or  exerted  the  influence  on  public  opinion  which  they  undoubtedly 
did.  The  true  explanation  of  this  is,  however,  that  public  opinion 
was  then,  as  already  stated,  a  dark  unformed  chaos.  A  provincial 
press  did  not  exist.  Newspapers  were  strictly  confined  to  news, 
and  so  heavily  taxed  that  only  one  or  two  in  London  were  able  to 
drag  out  a  daily  existence.  The  Edinburgh  Review  seemed,  like  the 
welcome  Eddystone  lighthouse,  to  cast  a  much  greater  light  than 
it  actually  did  by  reason  of  the  surrounding  darkness.  One  can 
now  estimate  aright  the  worth  of  its  articles,  but  in  those  days  they 
were  highly  prized,  and  its  clever  editor  gained  a  reputation  and 
influence,  not  only  beyond  his  deserts,  but  greater  than  almost  any 
other  literary  man  of  his  time. 

Jeffrey's  ability  and  repute  in  letters  promoted  his  practice  at 
the  bar.  Whig  agents  employed  him,  and  found  him  worthy  of 
their  confidence.  His  brightening  prospects  and  prosperity  im- 
proved his  health  and  spirits ;  but  he  was  a  widower,  and  his  home 
was  lonely.  Some  natures  cannot  bear  solitude,  and  Jeffrey's  was 
one  of  them.  He  pined  for  sympathy,  and  the  sweet  companion- 
ship which  flows  from  congeniality  of  mind  and  temper.  This  he 
found,  or  thought  he  did,  in  the  person  and  heart  of  an  American 
lady,  Miss  Wilkes,  whom  he  chanced  to  meet  in  this  country  in 

1812.  Unfortunately  she  had  gone  home  to  her  native  country, 
and  the  broad  Atlantic  separated  her  from  Jeffrey.  To  cross  the 
sea,  for  which  he  had  an  intolerable  horror,  was  to  suffer  a  greater 
penance  than  even  a  young  lover,  much  less  a  widower  of  forty, 
could  be  expected  to  do ;  but  this  feat  he  gallantly  did  in  August 

1813,  and  brought  Miss  Wilkes  back  with  him  as  his  second 
wife  in  February  1814.  She  appears  to  have  been  a  lady  every 
way  worthy  of  his  choice  and  deserving  of  such  a  voyage,  and 
made  him  an  excellent  wife  for  thirty-four  years,  during  which  time 
they  enjoyed  more  uninterrupted  prosperity,  health,  and  happiness, 
than  falls  to  the  lot  of  most  people. 

Their  home  was  in  25  Moray  Place  in  winter,  and  at  Craigcrook 
in  summer.    Craigcrook  is  a  stately  sort  of  baronial  villa,  about  two 
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miles  from  Edinburgh,  shut  in  with  trees,  and  sheltered  on  the  west 
by  the  wooded  slope  of  the  Corstorphine  hill,  a  quiet,  secluded, 
poetic  hermitage,  where  no  sound  is  heard  but  the  voice  of  biids  in 
spring,  and  the  rustle  of  the  faUing  leaves,  or  the  woodman's  axe 
in  autumn.    The  sun  rarely  penetrates  into  its  vast  contiguity  of 
shade,  and  in  consequence  the  view  &om  the  house  is  too  melan- 
choly and  solemn  for  a  cloudy  Scotch  climata    But  the  views  from 
the  heights  above  on  a  clear  day  are  surpassingly  beautifiil;  and  it 
was  Jefiirey's  greatest  pleasure  to  lead  his  guests  through  the  tangled 
wood  to  the  seat  on  the  top  of  the  hill,  termed  ''Sest  and  be 
thankful,"  and  there  sit  and  expatiate  for  hours  together  on  the 
untiring  beauty  of  the  landscape.    In  front  are  the  woods  of  Cra* 
mond,  Dalmeny,  and  Hopetoun,  and  a  wide  stretch  of  meadows  and 
corn-growing  cotmtry  cultivated  like  a  garden;  beyond  this  tha 
silvery  waters  and  mazy  windings  of  the  Forth  unravel  themselves, 
exulting  in  the  sunshine  that  lights  up  the  opposite  shore  of  Fife ; 
while  southwards  the  eye  delights  in  the  sparkling  endless  expanse 
of  the  inflowing  German  Ocean.    Yet  this  is  only  one  view  of  a 
many-sided  prospect    Another  discloses  fall  in  front  the  Old  and 
New  Town  of  Edinburgh,  with  its  castled  rock,  Arthur  Seat,  shelter- 
ing Holyrood  and  the  Canongate,  St  Giles,  the  Scott  Monument, 
St.  George's  dome,  and  innumerable  picturesque  spires,  hospitals 
and  colleges  of  a  city  not  inaptly  styled  the  "  Modem  Athens,"  and 
whose  history  almost  includes  withm  itself  the  history  of  Scotland. 
Nor  is  this  aJL    For  should  the  eye,  tired  of  gazing  on  the  beauti- 
ful city,  distinctly  outlined  through  the  hazy  summer  heat,  as  if  it 
were  a  piece  of  sculptured  statuary,  wish  for  repose,  then  it  needs 
but  to  turn  round  and  look  upon  the  green,  sloping,  symmetrical 
range  of  the  Pentland  Hills,  and  there  the  heart  will  find  all  that  it 
can  imagine  or  desire,  of  pastoral  quiet  and  solitary  Sabbath  rest 
The  whole  scenery  of  Eamsay's  "  Gentle  Shepherd"  lies  before  us, 
and  one  can  almost  hear  the  falling  of  the  water  at  *'  Habbie's 
Howe,"  "  where  all  the  sweets  of  spring  and  summer  grow."    To 
this  congenial  abode  Jeflrey  transferred  his  household  gods  in  the 
spring  of  1815 ;  and  in  and  around  it  he  spent  the  happiest,  if  not 
the  most  useful,  part  of  his  life. 

We  have  been  thus  minute  in  our  description  of  Craigcrook, 
because  every  flower  in  its  garden  was  dear  to  Jefirey,  and,  except 
Abbotsford,  more  noteworthy  and  illustrious  men  were  gathered 
there  than  at  any  other  house  in  Scotland  Jefirey  was  only  the 
tenant  of  Craigcrook,  and  it  has  now  passed  into  other  hands,  but 
it  is  to  be  hoped  that  its  owner  will  always  throw  its  wooded 
heights  freely  open,  and  remember  with  pride  that  the  public 
have  a  sort  of  common  property  and  interest  in  a  place  frequented 
and  hallowed  by  associations  of  Moore,  Campbell,  Scott,  Joanna 
Baillie,  Mrs.  Hemans,  Lockhart,  Macaulay,  Charles  Dickens,  and  a 
whole  host  of  lawyers  and  wits  less  known  to  fama 

In  this  quiet  Tusculum  Jeffrey  might  have  spent  the  rest  of  his 
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life,  not  unpleasantly,  engaged  in  literary  work ;  but  lie  aimed  at 
being  something  more  than  a  brilliant  reviewer.  He  was  a  lawyer 
and  a  politician ;  and,  not  to  speak  of  ambition,  his  warm  heart 
sympathized  with  every  movement  which  had  for  its  object  the 
political  enfranchisement  of  the  people.  He  had  sided  with  the 
popular  or  reforming  party  in  his  youth,  when  to  do  so  was  to  incur 
odium  and  disgrace,  and  now  that  their  principles  were  gaining 
ground,  his  ability  as  a  speaker  and  writer  made  him  be  looked  upon 
as  the  natural  leader  of  the  Whig  party  in  Edinburgh.  In  1820  a 
Commission  was  opened  for  the  trial  of  certain  persons  in  Scotland 
charged  with  high  treason.  Jeffrey  volunteered  his  professional 
aid,  and  defended  them  with  tact  and  ability,  but  without  success. 
They  were  found  guilty  and  condemned  to  punishment,  as  Thomas 
Muir  and  others  had  been  before,  for  no  other  offence  than  that  of 
uttering  sentiments  which  are  now  a  part  and  parcel  of  the  British 
Constitution.  The  treason  of  one  age  becomes  so  often  the  law  and 
liberty  of  the  next,  that  juries  and  judges  cannot  be  careful  enough 
in  giving  judgment  in  political  cases.  One  can  see  now  that  these 
political  trials  were  a  blunder  and  a  mistake  on  the  part  of  the 
Government,  and  that  instead  of  striking  terror  into  the  hearts  of 
the  people,  they  made  them  sullen,  but  not  submissive,  and  nerved 
them  to  new  and  greater  efforts.  They  brought  Jeffrey  prominently 
before  the  public  of  Scotland,  and  possibly  led  to  his  being  chosen 
Lord  Rector  of  the  Glasgow  University,  which  unexpected  honour 
was  given  him  by  the  students  in  December  1820.  Next  to  Sir 
Walter  Scott,  Jeffrey  was  now  the  most  noteworthy  and  popular 
person  in  Edinburgh.  His  house  was  pointed  out  to  strangers,  and 
foreigners  crowded  to  see  him  or  hear  him  plead.  No  popular 
meeting  could  take  place  without  his  presence,  and  he  either  spoke 
or  presided  at  well-nigh  all  the  numerous  meetings  and  political 
banquets  from  1820  to  1827.  In  1822  he  wrote  to  Mr.  Wilked,  "  I 
have  had  two  overtures  to  take  a  seat  in  Parliament,  but  have  given 
a  peremptory  refusal — ^from  taste  as  well  as  from  prudence."  The 
time  was  coming  and  soon  came  when  a  seat  in  Parliament  was  not 
only  coveted,  but  with  difficulty  secured. 

On  the  2nd  of  July  1829,  the  Faculty  of  Advocates,  who  had 
formerly  rejected  him  as  their  legal  reporter,  unanimously  elected 
him  Dean  or  President  of  their  Society,  in  room  of  James  Moncreiff, 
who  wad  raised  to  the  bench  as  Lord  Moncreiff.  His  appointment 
as  Pean  made  him  resign  his  post  as  editor  of  the  Edinburgh  Review ^ 
and  cease  to  contribute  to  it  as  one  of  its  regular  staff.  This 
separation  caused  him  many  a  pang;  for  he  had  been  its  editor 
for  seven-and-twenty  years,  had  poured  into  its  pages  the  finest 
fancies  and  feelings  of  his  heart,  and  through  it  had  formed 
friendships  with  many  illustrious  men.  Besides,  the  Bevieiv  was 
endeared  to  his  early  recollection  as  having  come  to  him  like  a 
beneficent  angel  of  mercy  in  his  early  days  of  adversity,  when  the 
world  was  cold  and  friends  few.    Need  one  wonder,  then,  if  he 
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parted  from  it  with  regret,  but  part  he  did,  and  gave  up  the  rest  of 
his  life  to  that  somewhat  exacting  taskmistress,  the  Law,  who  now 
sought  and  had  his  undivided  attention. 

In  December  1830  the  Whigs  came  into  oflBce,  and  Jefirey  Tras 
made  Lord  Advocate  for  Scotland.  He  writes  to  his  sister :  "  You 
will  find  me  glorious  in  a  flounced  silk  gown  and  long  cravat, — 
sending  men  to  the  gallows,  and  persecuting  smugglers  for  penalties, 
and  every  day  in  a  wig,  and  most  days  with  buckles  in  my  shoes  ! 
I  wish  my  father  had  lived  to  see  this.  Chiefly  I  hope  for  the 
pleasure  it  would  have  given  him,  but  partly,  too,  I  will  avow,  for 
the  triumph  I  should  have  had  over  all  the  sad  predictions  of  the 
ruin  I  was  bringing  on  my  prospects  by  my  Whig  politics,  and  of 
the  bitter  repentance  I  should  one  day  feel  for  not  following  his 
Tory  directions ;  though  it  was  but  a  hazard  after  all ;  and  he  had 
a  fair  chance  of  being  right  as  to  worldly  matters  at  least" 

The  Lord  Advocate's  ofiice  did  not  prove  to  him,  any  more  than 
to  others,  a  bed  of  roses.  He  had  to  get  a  seat  in  Parliament,  and 
go  through  the  ordeal  or  farce  of  a  contested  election  for  the  Forfar 
Burghs.  The  Tory  mob,  or  the  "  brutes  of  Forfar,"  as  he  called 
them,  pelted  him  with  dirt,  and  handled  him  as  roughly  as  the 
Radicals  of  Jedburgh  used  Sir  Walter  Scott.  In  those  good  old 
times,  as  they  are  called,  the  electors  were  not,  as  at  present,  the 
people,  but  the  delegates  or  chosen  representatives  of  the  corpora- 
tions. JeSrey  carried  the  election  by  the  vote  of  the  Dundee 
delegate,  but  as  that  burgh  had  been  disfranchised  it  was  found 
that  it  had  no  right  to  vote,  and  he  was  unseated.  Malton,  a 
pocket  burgh  in  Yorkshire,  belonging  to  Lord  Fitzwilliam,  gave  him 
a  seat  on  6th  April  1831 ;  but,  unfortunately,  Parliament  dissolved 
within  a  fortnight  after,  and  he  was  again  a  Lord  Advocate  without 
a  seat  or  the  prospect  of  finding  one.  The  citizens  of  Edinburgh 
petitioned  their  corporation  to  elect  him,  but  that  prudently  wise 
and  then  time-ser\n[ng  body  preferred  a  Tory,  and,  by  a  majority  of 
three,  elected  Mr.  Dundas  of  Amiston.  At  his  wit's  end  for  a  seat, 
Jeffrey  again  wooed  the  Forfar.  Burghs,  and  they  elected  him 
without  opposition. 

Thus  far  Jeffrey's  Parliamentary  career  was  the  most  chequered, 
costly,  and  unsatisfactory  part  of  his  whole  life.  His  ambition 
was  gratified,  but  at  a  terrible  sacrifice ;  for  it  cost  him  his  ease,  his 
health,  his  time,  his  love  of  letters,  the  friends  and  society  he  loved, 
and  £10,000  in  money.  Nor  could  one  expect  it  would  be  other- 
wise, for  his  heart  was  not  in  the  work,  nor  was  he  well  suited  for 
the  rough  warfare  and  exhausting  party-debates  and  tumult  of  the 
House  of  Commons.  Jefirey  not  only  felt  but  expressed  as  much 
in  his  letters  to  Cockbum.  When  in  London  he  hankered  to  be 
back  to  Edinburgh,  to  Craigcrook,  to  his  beloved  books.  The 
high  aristocratic  society  of  the  metropolis  pleased  him  as  a  pky 
might,  and  gave  him  a  new  sense  of  life  and  appetite  of  enjoy- 
ment.    There  he  met  Wordsworth,  Moore,  Coleridge,  Mackintosh, 
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Macaulay,  Shiel,  O'Coonel,  Eussell,  Eogers,  and  other  brilliant  wits 
and  fashionable  frequenters  of  Holland  House;  but  he  moved 
amongst  them  as  if  they  were  but  actors,  who  at  the  touching  of  a 
wand  would  disappear  and  melt  into  air.  The  "  gorgeous  palaces, 
solemn  temples,"  and  great  world  of  London  were  to  him  an 
unsatisfactory  and  unsatisfying  pageant;  for  his  real  world  and 
heart  were  in  Edinburgh,,  and  he  was  never  happy  out  of  it.  This 
provincialism,  which  may  indicate  a  littleness  of  mind  and  heart, 
was  essentially  a  part  of  JefiFrey,  as  it  is  of  most  Edinburgh  men. 
He  was  a  man  of  small  stature,  and  in  some  things  one  is  inclined 
to  think  the  littleness  of  his  body  influenced  his  mind.  Timid, 
conceited,  shy,  and  sarcastic,  with  a  cultured,  well-balanced  intel- 
lect, but  somewhat  lacking  in  width  and  warmth  of  heart.  To  his 
intimate  friends  he  was  kindly  and  genial ;  but  to  others  who  knew 
him  less  he  appeared  haughty,  affected,  austere,  and  stem. 

Though  his  Parliamentary  life  was  somewhat  of  a  failure,  he 
never  neglected  the  duties  of  his  office,  and  introduced  several 
useful  reforms.  He  had  the  honour  to  introduce  the  Scotch  Eeform 
Bill  to  the  House  of  Commons,  in  a  speech  said  to  have  been  one 
of  the  best  made  on. that  subject.  Thereafter  the  citizens  of  Edin- 
burgh elected  him  as  their  member  to  the  first  Eeform  Parliament. 
But  this  great  and  well-merited  honour  did  not  add  to  his  happi- 
ness ;  for  at  the  time  of  the  election  he  wrote  to  his  friend 
Cockburn,  "  I  would  give  a  good  round  sum  to  be  honourably  rid 
of  the  House.  I  pant  beyond  expression  for  two  days  of  absolute 
and  unbroken  leisure.  If  it  were  not  for  my  love  of  beautiful  nature 
and  poetry  my  heart  would  have  died  within  me  long  ago.  I  never 
felt  before  what  immeasurable  benefactors  these  same  poets  are  to 
their  kind,  and  how  large  a  measure  both  of  actual  happiness  and 
prevention  of  misery  they  have  imparted  to  the  race.  I  would 
willingly  give  up  half  my  fortune  and  some  little  of  the  fragments 
of  health  and  bodily  enjoyment  that  remain  to  me  rather  than 
that  Shakespeare  should  not  have  lived  before  me."  In  May  1833, 
when  there  was  nothing  to  hinder  him  from  withdrawing  into 
private  life,  he  resigned  his  office  of  Lord  Advocate  to  accept  of  a 
seat  on  the  Scotch  Bench,  under  the  title  of  Lord  Jeffrey.  His 
judicial  labours  occupied  the  next  seventeen  years  of  his  fife,  and 
only  closed  with  his  death,  which  happened  at  Edinburgh  on  the 
26th  January  1850.  Every  mark  of  public  respect  was  shewn  to 
his  memory.  His  funeral  was  private,  but  attended  by  the  greatest 
and  the  highest  of  his  fellow-citizens ;  and  a  large  concourse  of 
sincere  and  sorrowing  friends  wept  by  his  grave  in  the  Dean 
Cemetery  as  they  lowered  to  the  earth  aU  that  remained  of  Francis 
Jeffrey.  His  wife  survived  him,  but  died  soon  after,  leaving  a 
daughter,  who  was  married  to  Mr.  Empson,  the  third  editor  of  the 
Edinburgh  Review. 

As  a  counsel  Jeffrey  was  a  careful  adviser,  and  an  eloquent  and 
fluent  speaker ;  a  great  favourite  in  the  jury  court,  where  he  held 
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bis  own  against  some  fonnidable  riyals.  As  a  judge  he  was  re* 
spected  and  looked  up  to  for  his  conscientious  anxiety  to  master  and 
take  in  the  whole  facts  and  aigun^ents  of  the  cause,  and  his  judicial 
opinions  might  be  quoted  as  among  the  best  specimens  of  literary 
judicial  style.  At  the  bar,  on  the  bench,  and  in  society  he  was  a 
ready,  brilliant,  though  somewhat  affected  talker,  as  fond  of  an 
argument  as  Dr.  Johnson,  and  always  apt  and' eager  for  intellectual 
display.  The  only  thing  wanting  to  make  him  a  model  of  a  perfect 
judge  was  gravity,  duhiess,  rest  and  repose.  He  was  too  acute  and 
clever  for  the  judicial  bench,  and  had  such  a  Voltairean  vivacitv  of 
spirit  and  rapidity  of  thought  that  he  anticipated  what  couiisel 
had  got  to  say,  and  shot  far  ahead  of  aU  the  arguments  in  the 
cause.  Still,  though  given  to  over-much  speaking,  he  was,  for  so 
little  a  man,  a  patient  listener,  and  did  not  interrapt  oftener  than 
other  judges  who  had  not  the  same  bodily  excuse. 

The  traditions  of  the  Parliament  House  are  favourable  to  his 
fame,  and,  except  Sir  Walter  Scott  and  Heniy  Brougham,  he  is  the 
only  one  of  all  the  lawyers  of  his  age  whose  name  is  likely  to  be 
known  to  the  next  generation.  But  how  will  he  be  known  and 
remembered  ?  Neither  as  a  counsel  nor  as  a  judge,  a  lawyer  or 
politician,  but  as  a  man  of  letters ;  as  the  editor  of  the  Edinburgh 
Remew,  a  journal  which  will  always  have  an  historical  interest  to 
the  student  of  literature.  Here  one  sees  the  simi  and  substance  of 
Jeflfrey's  life.  The  first  part,  passed  in  long  years  of  lonesome 
labour  in  his  little  garret,  train^  him  for  writing  essays  and  criti- 
cism, which  were  the  natural  firuit  and  outcome  of  his  solitaiy 
studies.  These  essays  or  contributions  to  the  Review,  re-publish^ 
shortly  before  his  death,  fiU  three  volumes,  and  range  over  a  variety 
of  subjects  in  literature,  history,  and  politics.  They  are  the  best 
of  his  mind,  and  all  that  is  left  us  now  of  the  man  Jefirey.  His 
legal  and  judicial  work  other  men  could  have  done  and  do ;  for 
there  are  always  plenty  of  advocates  able  to  plead  causes,  and  bold 
enough  to  act  as  Lord  Advocates  and  Deans  of  Faculty ;  but  nobody 
but  Jeffrey  could  have  written  these  essays.  They  are  in  every 
way  characteristic  of  the  man; -little,  yet  great;  versatile,  yet  vain; 
ambitious,  yet  weak ;  hollow,  artificial,  literary,  polemical  and  poU- 
tical  conversations  poured  out  with  a  rapidity  of  utterance  and 
expression  that  takes  the  reader's  breath  away.  They  show  their 
author  to* have  been  a  clever,  ingenious,  sharp-witted,  sarcastic, 
much-talking  little  man,  who  tossed  arguments  about  him  like  a 
shuttlecock,  and  used  his  foils  with  the  dexterity  of  a  practised 
fencer.  Intellectually  Jeffrey's  head  was  greater  than  his  heart,  the 
reasoning  faculties  more  fully  developed  than  the  emotional ;  and 
this  led  him  as  a  critic^into  many  and  grave  errors.  He  was  always 
a  dialectician,  and  Scoteh  metaphysics  were  so  ingrained  in  his 
nature,  that  he  would  have  •"  botanized  on  his  mother's  grave." 
This  metaphysical  tendency  te  dissect  and  lay  bare  the  bones  and 
sinews  of  a  subject  shewed  itself  early  in  life,  and  became  his 
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overmastering  passion.  In  reading  his  essays  one  finds  a  want 
of  earnestness,  and  feels  as  if  listening  to  a  web  of  sophistry 
long  drawn  out,  in  favour  of  a  theory  which  the  author  could 
as  easily  upset  as  uphold.  His  judgment  on  anything  is  not 
a  well-balanced,  settled  conviction,  but  a  wavering  scale,  that 
rises  and  falls  with  the  weight  of  each  new  idea ;  always  attempt- 
ing to  analyse  and  arrive  at  a  perception  of  the  principles  of 
taste  and  beauty  by  some  logical  process  of  association  of  ideas ; 
rarely  if  ever  by  that  instinctive  intuition  called  common  sense.  In 
considering  the  lilies,  "  that  take  the  winds  of  March  with  beauty," 
lie  pulled  them  bit  by  bit  to  pieces,  and  unfolding  the  associations 
that,  like  so  many  fairy  spirits,  lurked  beneath  them,  said,  "  In  these 
are  thy  beauty,  O  lilies !  these  be  the  gods  men  worship." 

Now  this  was  mere  ingenious  trifling ;  a  sort  of  legal  quibbling, 
which  convinces  no  one  who  has  an  eye  to  see  the  beauty  and  the 
divinity  of  Nature.  But  Jeffrey  and  his  age  believed  in  this  theory, 
and  in  many  others  of  a  like  nature,  and  hence  we  conclude  he  was 
incapable  of  judging  or  appreciating  the  highest  works  of  art  and 
poetry.  His  too  friendly  biographer,  Lord  Cockbum,  calls  him  the 
"  greatest  of  British  critics."  God  help  the  critics,  artists,  and 
poets  if  that  be  so !  In  the  high  sense  of  the  word  he  was  not  a 
critic  at  all;  for  if  a  critic  should  judge, 

"  Each  work  of  wit 
With  the  same  spirit  as  its  author  writ," 

then  Jeffrey,  from  want  of  feeling  and  taste,  was  totally  unable  to 
enter  into  the  spirit  of  the  writings  of  Bums,  Byron,  Shelley, 
Keats,  Coleridge,  and  "Wordsworth;  and  his  criticisms  on  these 
authors,  especially  Wordsworth,  shews  how  little  he  understood 
their  writings.  His  essay  on  the  poetry  of  Bums  was  op  vulgar 
and  unjust,  that  it  awakened  the  ire  of  Carlyle  and  Wilson, 
and  called  forth  an  eloquent  defence.  Jeffrey  says :  "  For  this  as 
well  as  for  other  things  we  are  indebted  to  chivalry ;  and  of  this 
Bums  hcCd  none,*'  No  chivalry!  why  it  was  the  essence  of  his 
being;  and  had  Bums  lived  in  Don  Quixote's  time,  he  would 
have  gone  forth  as  a  knight-errant,  and  tilted  on  behalf  of  every . 
afflicted  Dulcinea  in  the  kingdom.  It  was  his  chivalry  that  was 
continually  getting  him  into  scrapes,  and  that  nerved  him  to  sing 

**  Scots  wha  hae  wi'  WaUace  bl^d ;" 

and  it  was  chivalry — ^and  that  of  the  purest  sort — ^which,  out  of 
respect  for  literature,  made  him  refuse  to  receive  payment  for  his 
songs. 

No  other  critic  ever  made  so  many  grievous  blimders  as  Jeffrey 
did,  and  survived  theuL  He  begins  his  reView  of  Wordsworth's 
Excursion  by  saying,  "  This  will  never  do ;"  and  directs  all  his 
onergies  and  satire  to  turn  his  poetry  into  ridicule.    A  recent 
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writer.  Sir  John  Duke  Coleridge,  in  a  lecture  on  Wordsworth,^  points 
out  the  great  harm  Jefirey's  writings  did  in  misguiding  the  public 
taste,  and  leading  it  to  form  an  erroneous  impression  of  the  poetrj 
of  Wordsworth.  Sir  John  says :  "  But  his  collected  essays  shew 
him  to  have  been  as  poor,  as  shallow,  as  mistaken  a  critic  as  ever 
succeeded  in  obtaining  a  temporary  and  factitious  reputation." 
These  are  strong  words,  but  not  altogether  devoid  of  truth. 

With  all  his  telents  Jeffrey  never  got  to  write  the  English  language 
correctly,  and  hence  his  essays  will  not  hold  a  lasting  place  in  our 
literature  as  those  of  Hazlitt,  Lamb,  Leigh  Hunt,  Macaulay,  and  Car- 
lyle  are  likely  to  do.  Tet  all  these  authors  worked  under  and  on 
his  editorial  staff,  and  helped  to  forward  the  fame  of  the  Edinburgh 
Beview.  It  is  difficult  to  fix  Jeffrey's  true  position  in  literature,  for 
his  essays,  though  lower  than  the  highest,  are  above  the  average  class 
of  periodical  writing;  they  served  the  purpose  for  which  they  were 
written,  brought  their  author  an  immediate  and  large  bum  of  money, 
and  gained  for  him  in  his  lifetime  a  reputation  in  letters  such  as 
the  greatest  authors  seldom  earn  until  after  death.  In  saying  this, 
however,  one  has  said  alL  Should  one  ask  what  is  now  the  sum  of 
all  this  enormous  fame  ?  the  answer  is  melancholy  and  dishearten- 
ing. For  Jeffrey's  name  is  even  now  beginning  to  dwindle  from 
men's  memories ;  the  risiug  generation  know  nothing  of  his  arduous 
and  earnest  struggles  for  Seform ;  and  the  essays  of  this  once  proud 
prince  of  British  critics  are  rarely  read.  Another  generation  and 
his  name  will  be  forgotten,  or  only  heard  of  in  the  satire  of  Byron, 
fi'om  which  it  is  likely  to  have  an  immortality  as  lasting  as  the 
satires  of  Pope  have  given  to  Dennis,  Gibber,  and  other  heroes  of 
the  Dunciad.  While  editor  of  the  Edinburgh  Review  he  was  feared, 
and  looked  up  to  as  a  Bhadamanthus,  who  ruled  the  realms  of  wit ; 
and  not  only  "  the  mob  of  gentlemen  who  wrote  with  ease,"  but 
poets  like  Campbell,  Scott,  Byron,  Moore,  Southey,  Coleridge,  and 
Wordsworth,  courted  his  favour,  and  trembled  before  his  literary 
judgment-seat;  but  now  the  poorest  scribbler  is  hardly  poor  enough 
"  to  do  him  reverenca"  Looking  back,  one  wonders  how  this  little 
Edinburgh  lawyer  had  the  audacity  to  leap  into  the  judgment- 
seat  of  Jove,  and  hurl  his  critical  thunders  and  judgments  upon 
the  heads  and  fronts  of  men  such  as  those  we  have  named ;  for 
they  were  giants  in  intellect  as  compared  with  him,  had  feelings, 
capacities,  and  conceptions  which  he  wotted  not  of,  and  imagina- 
tions never  dreamed  of  in  his  philosophy.  Such  however  is  only 
another  proof  of  the  truth  of  the  remark,  "  See,  0  friend,  with  how 
little  wisdom  the  world  is  governed !" 

^  MacmUlan^s  McLgazine  for  August  1873. 
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36  &  37  Vict.  cap.  48. 

Under  this  Act,  which  applies  to  the  United  Kingdom,  commis- 
sioners have  been  appointed  to  administer  the  Railway  and  Canal 
TraflBc  Act,  1854,  and  cany  out  the  jurisdiction  which  has  hitherto 
been  in  the  hands  of  the  Court  of  Common  Pleas  and  the  Court  of  Ses- 
sion, but  has  been  so  seldom  exercised.  Differences  between  raU  way 
companies  or  between  canal  companies,  or  between  a  railway  com- 
pany and  a  canal  company,  which  by  any  Act  can  be  referred  to  arbi- 
tration, may  be  referred  to  the  arbitration  of  the  commissioners.  The 
powers  of  the  Board  of  Trade  as  to  the  approval  of  working  agree- 
ments between  companies,  and  the  running  by  the  companies  of 
steam  vessels,  are  transferred  to  the  commissioners.  The  Act 
further  explains  and  amends  the  law  as  to  the  giving  of  reasonable 
facilities  for  through  traffic  by  railways,  provides  that  the  com- 
missioners are  to  decide  as  to  the  amount  of  through  rates ;  tliat 
these  rates  are  to  be  published;  and  that  terminal  charges  are  to 
be  fixed  by  the  commissioners.  To  prevent  the  absorption  of  canals 
by  railway  companies,  it  is  provided  that  no  agreement  shall  be 
made  between  a  railway  company  and  a  canal  company  as  to  traffic 
or  tolls  unless  sanctioned  by  the  commissioners.  Provision  is  made 
for  the  carriage  by  the  railway  companies  of  mails  by  all  trains  at 
rates  to  be  fixed  by  the  commissioners,  and  that  there  may  be  power 
to  enforce  these  new  powers  it  is  provided  that  all  orders  of  the  com- 
missioners may  be  n^ade  orders  of  court. 

The  Act  is  of  such  importance  that  it  is  proper  to  consider  it 
with  some  detail 

Constitution  and  Powers  of  the  new  Railway  Tribun^h — The 
Court  of  which  it  authorizes  the  constitution  is  to  consist  of  three 
**  railway  commissioners,"  one  being  a  lawyer,  and  one  experienced 
in  railway  business,  and  two  assistant  commissioners,  appointed 
under  the  Eoyal  Sign  Manual  The  railway  commissioners  are 
removable  by  the  Lord  Chancellor  for  inability  or  misbehaviour ; 
the  assistant  commissioners  hold  office  during  the  pleasure  of  Her 
Majesty.  Within  three  months  after  appointment,  commissioners 
must  absolutely  sell  all  stock,  ehares,  debentures,  or  other  securities 
of  any  railway  or  canal  company  in  the  United  Kingdom  which 
they  own  or  are  interested  in  for  their  own  benefit  Tliey  may  not 
become  interested  in  any  such  stock  or  security  during  their  tenure 
of  office,  and  must  within  three  months  sell  any  that  may  come  to 
them  by  will  or  succession  for  their  own  benefit  (sec.  5).  The 
assistant  commissioners  are  to  be  subject  to  the  orders  of  the  com- 
missioners for  making  inquiries,  reports,  etc.;  and  may  undertake 
such  arbitrations  under  the  Act  as  the  commissioners,  with  the 
consent  of  the  parties,  may  direct,  and  for  these  purposes  have  the 
powers  of  entry,  inspectitm,  summoning  witnesses,  examining  on 
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oath,  and  reqitiiing  the  production  of  documents  conferred  on  the 
commissioners  (sec.  21).  The  salary  of  the  commissioners  is  not 
to  exceed  £3000  a  year  each,  and  that  of  the  assistant  commissioners 
is  not  to  exceed  £1500  each  (sec  22).  The  commissioners  may  call 
in  the  aid  of  skilled  assessors,  to  be  paid  by  the  Treasury  (sec  23), 
and  may  appoint  the  necessary  clerks  and  officers  (sec  24). 

The  commissioners  are  to  sit  at  such  times  and  places  and  con- 
duct their  proceedings  in  such  manner  as  they  shall  think  most 
convenient  for  the  speedy  despatch  of  business,  separately  or 
together,  in  private  or  in  open  court  But  any  complaint  made  to 
them  must,  on  the  application  of  any  party  to  the  complaint,  be 
heard  and  determined  in  open  court  (sec.  27).  They  may  dispose 
of  the  costs  of  proceedings  before  them  (sec  28),  and  may  make 
general  orders,  not  only  for  the  conduct  of  proceedings  before  them, 
but  for  the  direction  or  regulation  of  matters  confided  to  their 
direction  by  the  Act;  subject  to  the  right  of  parties  aggrieved 
thereby  to  obtain  a  re-hearing.  Such  general  orders  do  not  come 
into  force  until  approved  by  the  Lord  Chancellor;  and  cease  if 
either  House  of  Parliament  resolve  within  two  months  after  its 
being  laid  before  Parliament  that  the  whole  or  any  part  of  such 
general  order  ought  not  to  continue  in  force  (sec.  29).  General 
orders  have  now  been  issued  by  the  commissioners,  and  are  after- 
wards briefly  explained.  The  commissioners  may  by  general  order 
fix  the  fees  to  be  taken  in  proceedings  before  them  (sec  32),  to 
which  the  Public  Offices  Fees  Act,  1866,  shall  apply  (sec  33). 
Taxing  of  costs  of  proceedings  is  to  take  place  in  the  same  way  and 
by  the  same  persons  as  if  the  proceedings  were  proceedings  in  a 
superior  court  (sec  34).  Notices  imder  the  Act  may  be  partly 
written  and  partly  printed,  or  printed  or  written,  and  may  be  sent 
by  post  (sec  35). 

For  the  purposes  of  the  Act  the  commissioners  have  full  power 
to  decide  aU  questions  of  law  or  fact,  and  have  also  power,  (1)  by 
themselves  or  persons  appointed  by  them  to  enter  and  inspect  any 
place  or  building  the  property  of  a  railway  or  canal  company;  (2) 
to  require  the  attendance  of  witnesses,  and  to  require  answers  or 
returns  to  such  inquiries  as  they  think  fit  to  make ;  (3)  to  require 
the  production  of  books,  papers,  and  documents ;  (4)  to  administer 
an  oath ;  (5)  to  pimish  for  contempt  when  sitting  in  open  court  as 
if  they  were  a  court  of  record  (sec.  25). 

IhUies  and  jurisdiction  of  the  Railway  Commissioners, — ^We  now 
come  to  the  provisions  of  the  Act  as  to  the  duties  and  jurisdiction 
of  the  commissioners,  which  are  included  in  sections  6  to  20.  The 
jurisdiction  in  regard  to  undue  preferences  conferred  by  section  3 
of  the  BaUway  and  Canal  Traffic  Act  on  the  Court  of  Session  in 
Scotland,  and  on  the  Court  of  Common  Pleas  in  England,  is  by  sec- 
tion 6  of  this  Act  taken  away  fipom  these  Courts,  and  conferred  on 
the  commissioners,  who  have  thus  exclusive  jurisdiction  in  all  com- 
plaints for  contravention  or  violation  of  the  2d  section  of  the  Bail- 
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way  and  Canal  Traffic  Act,  1854,  as  well  as  the  16th  section  of  the 
Kegulation  of  Eailways  Act,  1868  (17  &  18  Vict.  c.  31,  and  31  &  32 
Vict.  c.  119).  That  is  to  say,  they  are  now  to  judge,  wherever  it  is 
alleged  that  a  company  has  given  any  undue  or  unreasonable 
advantage  to  any  particular  person  or  company  or  any  particular 
description  of  tralfic,  or  subjected  any  person  or  company  or  kind  of 
traffic  to  undue  or  unreasonable  prejudice  or  disadvantage ;  or  has 
failed,  having  lines  forming  one  continuous  line  of  communication, 
to  afford  all  reasonable  facilities  for  forwarding  by  one  line  the 
traffic  arriving  by  the  other ;  or  wherever  they  have  unduly  pre- 
judiced the  public  in  the  matter  of  fares,  where  they  are  authorized 
to  work  steam-vessels  in  connection  with  their  lines. 

Section  7  provides  that  where  the  commissioners  have  received 
any  complaint  of  the  infringement  by  a  railway  or  canal  company 
of  any  enactment,  they  may,  if  they  think  fit,  before  requiring  or 
permitting  any  formal  proceedings,  communicate  it  to  the  company 
for  its  observations. 

Differences  between  railv/ay  and  canal  companies  authorized  or 
required  by  any  general  or  special  Act  to  be  referred  to  arbitration, 
shall,  at  the  instance  of  any  company  party  to  the  difference,  and 
with  the  consent  of  the  commissioners,  be  referred  to  the  com- 
missioners; but  such  reference  is  not  compulsory  where  in  any  general 
or  special  Act  the  arbitrator  is  designated  by  his  name  or  by  the 
name  of  his  office,  or  where  the  commissioners  consider  it  more 
convenient  that  the  difference  should  be  referred  to  a  standing: 
arbitrator  appointed  under  any  general  or  special  Act  (sec.  8). 
And  any  difference  to  which  a  railway  or  canal  company  is  a  party, 
may,  on  the  application  of  the  parties  to  the  difference,  and  with 
the  consent  of  the  commissioners,  be  referred  to  them  (sec.  9). 

The  commissioners  are  in  future  to  exercise  the  powers  and  duties 
of  the  Board  of  Trade  under  Part  III.  of  the  Eailway  Clauses  Act  of 
1863,  or  any  special  Act  with  regard  to  the  approval  of  working 
agreements  between  railway  companies ;  and  under  sec.  35  of  the 
same  Act  with  respect  to  railway  companies'  exercise  of  their 
powers  with  regard  to  steam-vessels  (sec.  10). 

Changes  in  the  Rvles  of  Law  to  be  administered. — The  following  sec- 
tions (11  to  20)  contain  various  amendments  and  explanations  of  the 
law  which  the  commissioners  are  to  administer.  The  facilities  whicli 
railway  and  canal  companies  are  required  to  afford  by  section  2  of 
the  Act  of  1854  are  explained  to  include  the  due  and  reasonable  re- 
ceiving, forwarding  and  deliveiy,  at  the  request  of  any  other  company, 
of  through  traffic  at  through  rates,  provided  (1)  written  notice  of  the 
proposed  through  rate,  stating  its  amount  and  apportionment,  and  the 
route,  be  given  to  each  forwarding  company ;  (2)  that  the  company 
receiving  the  notice  shall,  within  the  prescribed  period,  by  written 
notice,  accept  or  object,  with  reasons,  to  the  proposed  rates  and 
route ;  (3)  that  the  rate  shall  come  into  operation  at  the  expiry  of 
the  prescribed  period,  failing  such  notice  being  given ;  (4)  that  any 
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such  objections  be  referred  to  the  commissioneis,  (5)  who  shall  allow 
or  refuse  the  rate  according  as  they  shall  consider  the  rate  and 
route  to  be  reasonable ;  (6)  that  if  the  objection  be  only  to  the  appor- 
tionment of  the  rate,  it  shall  come  into  operation  when  the  pre- 
scribed period  expires,  the  decision  of  the  commissioners  as  to  its  ap- 
portionment beiug  retrospective,  etc.  The  section  applies  to  steam- 
vessels  and  their  traffic  where  a  railway  company  or  canal  company 
are  party  to  an  arrangement  for  using  them  for  carrying  on  com- 
munication with  any  town  or  ports  (sec.  11). 

A  municipal  or  other  public  corporation,  local  or  harbour  board, 
may  complain  of  the  contravention  of  sec.  2  of  the  Railway  and 
Canal  Traffic  Act  without  proof  that  the  complainants  are  aggrieved 
by  the  contravention,  provided  the  complaint  be  accompained  by  a 
certificate  by  the  Board  of  Trade  that  the  case  is  a  proper  one  for 
the  adjudication  of  the  commissioners  (sec.  13). 

Bailway  and  canal  companies  must  keep)  at  every  station  and 
wharf,  books  showing  the  rates  charged  for  carriage  of  traffic  other 
than  passengers  and  their  luggage  from  that  station  or  wharf  to  any 
place  to  which  they  book,  and  stating  the  distances ;  which  books 
are  to  be  open  to  inspection  without  fee.  The  commissioners  may 
order  a  railway  or  canal  company  to  distinguish  in  such  books  how 
much  of  such  rates  is  for  conveyance  on  the  railway  and  canal,  and 
how  much  for  other  expenses.  Penalties  are  imposed  for  failure  to 
comply  with  this  section  (sec.  14). 

The  commissioners  are  empowered  to  hear  and  determine  ques- 
tions as  to  the  terminal  charges  of  any  railway  company  where 
these  are  not  fixed  by  statute  (sec.  15). 

Unless  expressly  authorized  by  an  Act  passed  before  this  Act 
agreements  made  thereafter  giving  to  any  railway  company  or 
persons  managing  or  connected  with  the  management  of  any  rail- 
way company  any  control  over  or  right  to  interfere  in  or  concerning 
the  traffic  carried  or  the  rate^  or  toU  levied  on  any  canal,  without 
the  sanction  of  th^  commissioners,  are  void ;  and  the  commissioners 
are  required  to  withhold  their  sanction  from  any  such  agreement 
which  is  in  their  opinion  prejudicial  to  the  interest  of  the  public. 
Before  any  such  agreement  is  sanctioned  copies  of  it  are  to  be 
deposited  for  public  inspection  at  certain  offices,  advertisements 
made,  and  notices  given  (sec.  16).  Provision  is  made  for  the  main- 
tenance in  good  order  of  canals  belonging  to  or  managed  by  railway 
companies  (sec.  17) ;  and  there  are  ceitain  further  provisions  with 
regard  to  the  conveyance  of  mails  by  railway  companies  (sees. 
18-20).     The  Act  is  to  continue  in  force  for  five  years  (sec.  37). 

General  Orders. — As  the  tribunal  created  by  the  Act  has  jurisdic- 
tion in  Scotland,  it  would  have  been  right  that  Scotch  lawyers 
should  be  represented  in  it.  It  is  not  yet  however  too  late,  and  we 
trust  that  one  at  least  of  the  assistant  commissioners  will  be  a 
Scotchman  and  a  lawyer.  The  orders  drawn  up  by  the  commis- 
sioners present  us  with  a  sufficiently  simple  form  of  process,  but 


REGULATION  OF  RAILWAYS  ACT,  1878.  579 

its  tenninology  is  exclusively  Eoglish,  wliicli  is  somewliat  galling 
to  our  national  prejudices. 

By  these  general  orders  the  commissioners  direct  that  every 
application  shall  be  made  to  them  in  writing  or  print,  and  be  signed 
by  the  party  complaining,  or  sealed  where  a  seal  is  used  by  the  body . 
applying.  The  application  must  contain  a  clear  and  concise  state- 
ment, divided  into  numbered  paragraphs,  of  the  facts,  the  grounds* 
of  appKcation,  and  of  the  relief  or  remedy  to  which  the  applicant 
claims  to  be  entitled.  The  name  of  the  party  applying  is  to  be 
endorsed  on  the  back,  and  if  an  attorney  be  acting  for  him,  with 
the  name  and  address  of  such  attorney,  and  if  he  be  an  agent  for 
another  attorney  in  the  matter,  then  abo  with  the  name  and  address 
of  such  other  attorney  (Order  2). 

The  17th  order  declares  that  parties  may  by  consent  in  writing 
dispense  with  formal  proceedings,  or  portions  of  them,  and  orders 
by  consent  may  be  drawn  up  and  approved  of  by  the  commissioners. 
If  no  consent  be  obtained  by  the  parties,  a  writ  of  summons  may  be 
applied  for.  But  the  commissioners  may,  under  sec.  7  of  the  Act, 
intimate  the  application  to  the  company  against  which  it  is  made ; 
and  if  they  do  so  they  shall  (Order  14)  give  notice  thereof  to  the 
applicant  within  five  days  of  the  application  being  left  at  their 
office,  upon  which  all  formal  proceedings  are  suspended  till  further 
notice.  The  commissioners  may  within  the  said  period  of  five  days 
require  further  information  or  particulars  or  documents  from  the 
applicant  (Order  15).  At  the  expiry  of  five  days,  no  consent  or 
suspension  being  obtained,  the  applicant  may  apply  to  the  registrar 
of  the  commissioners  for  an  appointment  when  his  application  may 
be  heard  by  them,  whereupon  the  registrar  is  to  give  an  appoint- 
ment in  writing,  stating  the  day  and  hour  when  the  same  may  be 
heard  by  the  commissioners.  On  the  hearing,  the  facts  stated  in 
the  application  must  be  proved,  by  affidavit  or  otherwise,  and  after 
the  hearing  the  commissioners  will  grant  or  refuse  leave  to  issue  a 
writ  of  summons  in  the  terms,  or  to  the  effect  of  the  application. 
The  granting  or  refusal  is  endorsed  on  the  application  (Order  18). 
If  the  writ  be  granted  the  applicant  or  his  attorney  is  to  prepare  it 
in  accordance  with  form  3  in  the  schedule  (Order  19).  Service  is 
to  be  made  by  leaving  the  writ  sealed  by  the  registrar,  together  with 
a  copy  of  the  application  also  so  sealed,  with  the  secretary  or  other 
chief  clerk  of  the  company  at  their  principal  office  in  any  part  of 
the  United  Kingdom  (Order  20) ;  and  an  affidavit  of  service  is  to  be 
returned  (Order  21).  The  writ  requires  the  defendants  to  appear 
in  twenty  days,  but  the  commissioners  may  enlarge  the  time  for 
appearing  and  showing  cause  (Order  22). 

The  general  orders  provide  for  the  style  of  the  demand  to  be 
made  in  the  various  classes  of  applications  competent  under  the 
Act  Thus,  under  the  6th  and  13th  clauses,  as  to  undue  preferences, 
etc.,  the  application  must  be  for  a  summons  calling  on  the  company 
complained  of  to  show  cause  why  a  writ  of  injunction  should  not 
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issue  against  them,  enjoining  them  to  do  or  desist  from  doing  the 
acts  therein  specified  (Order  3).  So  under  sec.  8  the  application  is  for 
a  summons  calling  on  the  other  party  to  a  difference  to  show  cause 
why  it  should  not  be  referred  to  the  commissioners  for  then*  decision 
in  lieu  of  being  referred  to  arbitration  (Order  4) ;  and  so  forth  with 
regard  to  the  other  statutory  subjects  of  jurisdiction  (Orders  5-12). 
Witliin  ten  days  from  service  of  the  writ  or  any  extended  time  fixed 
by  special  order  of  the  commissioners,  the  defendants  must  deliver 
to  the  applicant  or  his  attorney  their  answer,  and  shall  also  leave 
four  copies  of  it  with  the  registrar,  together  with  any  documents 
useful  in  explaining  or  supporting  it.  This  answer  is  to  be  as 
nearly  as  possible  like  an  answer  to  a  bill  in  Chancery,  containing 
"  a  clear  and  concise"  statement.  It  may  admit  the  whole  or  any 
part  of  the  facts  stated  in  the  application  (Order  23),  and  the  com- 
missioners may  at  any  time  require  the  whole  or  part  of  it  to  be 
verified  by  affidavit  upon  giving  a  notice  to  that  efifect  to  the 
defendants,  and  if  such  tiotice  be  not  complied  with  the  answer  may 
be  set  aside,  or  such  part  of  it  as  is  not  verified  according  to  the 
notice  be  struck  out  (Order  24).  Four  days  are  allowed  for  the 
reply  (Order  25).;  and  if  it  appear  to  the  commissioners  at  any 
time  that  the  statements  in  the  application,  answer,  or  reply,  do  not 
sufficiently  raise  or  disclose  the  issues  of  fact  in  dispute  between  the 
parties,  they  may  direct  them  to  prepare  issues,  and  such  issues 
shall,  if  the  parties  diifer,  be  settled  by  the  commissioners  (Order 
26).  Questions  of  law  which  arise,  and  which  it  may  appear  con- 
venient to  have  decided  before  the  merits  are  dealt  with,  may  be 
directed  by  the  commissioners  to  be  raised  by  special  case  or  any 
other  manner  the  commissioners  may  deem  expedient,  whereupon  all 
such  further  proceedings  as  the  decision  of  the  question  of  law  may 
render  unnecessary  may  be  stayed  (Order  27).  When  it  is  deemed 
expedient  preliminary  meetings  maybe  held  for  fixing  the  place  of 
hearing,  determining  the  mode  of  conducting  the  inquiry,  admitting 
facts  or  the  proof  of  them  by  affidavit,  and  upon  notice  given  to  the 
parties  a  meeting  so  arranged  may  be  held  (Order  28). 

The  procedure  in  producing  evidence  is  assimilated  to  that  of 
the  Supreme  Courts  in  England,  e.g.,  with  regard  to  the  production 
of  documents,  notice  to  produce  and  to  admit,  and  the  attendance 
of  witnesses  (Orders  30-33).  When  the  hearing  has  commenced  it 
is  to  proceed  as  far  as  practicable  from  day  to  day  (Order  37).  The 
judgment  of  the  commissioners  is  to  be  in  writing,  and  it  may 
either  dismiss  the  application  or  make  an  order  thereon  in  favour  of 
the  defendants,  or  make  such  other  order  upon  the  application  as 
may  be  warranted  by  the  evidence,  and  may  seem  just  to  them 
(Order  38).  One  of  the  general  rules  (44)  provides  for  the  hearing 
of  interlocutory  applications,  which  may  be  determined  in  a  sum- 
mary manner. 

EnforcemerU  of  Orders,  Appeals  and  Re-hearing, — ^In  our  analysis 
of  the  Act  no  notice  was  taken  of  that  part  of  the  26th  section 
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which  provides  two  modes  of  enforcing  the  orders  of  the  tribunal 
Any  decision  or  order  of  the  commissioners  may  be  made  a  rule  or 
order  of  any  Superior  Court,  and  may  be  enforced  either  in  the  way 
in  which  rules  of  Court  are  ordinarily  enforced,  or  in  the  manner 
directed  by  section  3  of  the  Act  of  1854  That  section  provides 
that  in  case  of  disobedience  of  any  writ  of  injunction  or  interdict  a 
"  writ  of  attachment,  or  any  other  process  of  such  Court  incident  or 
applicable  to  writs  of  injunction  or  interdict,"  should  issue  against 
any  one  or  more  of  the  directors  of  any  company,  or  against  any 
owner,  lessee,  or  contractor,  or  other  person  failing  to  obey  such 
writ  of  injunction  or  interdict,  the  Court  or  Judge  being  further 
empowered  to  inflict  a  fine  for  every  day  during  which  such  dis- 
obedience shall  continue,  payment  of  which  may  be  enforced  "  in 
Scotland  by  such  diligence  as  is  competent  on  an  extracted  decree 
of  the  Court  of  Session."  It  is  not  therefore  extremely  clear  how 
the  orders  of  the  Commissioners  are  to  be  enforced  in  Scotland. 

Appeals  and  rehearings  are  also  dealt  with,  as  we  have  seen,  by 
the  26th  section  of  the  statute.  The  42d  and  43d  General  Orders 
of  the  Eailway  Commissioners  refer  to  these  subjects. 

It  is  provided  that  if  either  party  desires  to  appeal  to  a  superior 
court  from  the  decision  of  the  commissioners  upon  any  question 
which,  in  the  opinion  of  the  commissioners,  is  a  question  of  law,  he 
shall  give  notice  thereof  to  the  other  party  and  to  the  registrar 
within  fourteen  days  from  the  time  when  the  decision  was  com- 
mimicated  to  the  parties,  and  shall  therein  state  what  the  question 
of  law  is,  and  express  his  intention  to  apply  to  the  commissioners 
on  a  certain  day  to  be  therein  named  (not  exceeding  fourteen  days 
from  the  date  of  the  notice)  to  state  a  case  in  writing  for  the  opinion 
of  a  superior  court,  to  be  determined  by  the  commissioners  upon 
such  security  being  given  as  they  may  direct.  And  if  either  party 
desire  a  re-hearing  by  all  the  commissioners  of  any  decision  or 
order  made  by  any  one  or  two  of  their  number,  he  shall  give 
notice  thereof  to  the  other  party  and  to  the  registrar  within 
fourteen  days  from  the  time  when  the  decision  or  order  was  com- 
municated to  the  parties,  and  shall  therein  express  his  desire  to 
have  the  same  re-heard  wholly  or  in  part,  and  his  intention  to  apply 
to  the  commissioners  on  a  certain  day  to  be  therein  named  (not 
exceeding  fourteen  days  from  the  date  of  the  notice)  to  re-hear  the 
the  same,  specifying  the  questions  upon  which  he  requires  such  re- 
hearing. 

Costs. — ^They  are  to  be  taxed  upon  the  order  of  the  commis- 
sioners by  which  they  are  payable,  and  when  taxed  may  be 
recovered  by  such  order  or  rule  of  any  superior  court  in  the 
ordinary  way,  and  issuing  execution  upon  such  rule,  or  may  be 
recovered  in  any  other  manner  according  to  the  practice  of  the 
court 

The  commissioners  have  appended  to  their  orders  a  schedule  of 
fees.    Fifteen  guineas  a  day  is  the  hearing  fee,  and  if  an  assessor 
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be  engaged  his  fee  will  be  added.  This  fee  is  to  be  paid  on  each 
day  by  the  party  whose  case  is  being  heard,  unless  the  commis- 
sioners otherwise  order.  The  fee  for  every  decision  in  the  nature 
of  an  award  is  five  guineas^  and  for  every  special  case  three  guineas. 
•The  other  fees  are  trifling. 
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There  are  few  phrases  more  captivating  to  the  ear  of  the  modem 
Liberal  than  "  Freedom  of  Thought  and  of  Discussion."  He  con- 
siders very  justly,  that  without  freedom  to  criticise  existing  institu- 
tions, the  success  of  that  long  series  of  legislative  efforts  called 
Eeform  would  have  been  long  delayed,  if  not  entirely  doubtful. 
To  those  indeed  whose  political  experience  has  begun  under  the 
regime  of  a  popular  franchise,  it  seems  like  a  dream  to  read  the 
grave  reports  of  the  prosecutions  for  sedition  which  occurred  in 
1793-4,  and  again  in  1817  and  1819.  The  "  Eeform  of  the  Consti- 
tution," which  drew  down  on  the  very  harmless  heads  of  Citoyen 
Margarot  and  Mr.  Fyshe  Palmer  most  grievous  sentences  of  im- 
prisonment and  banishment,  has  now  become  the  watchword  of  a 
great  political  party,  recruited  from  the  most  respectable  classes  of 
society;  and  Whig  and  Tory  statesmen  vie  with  each  other  in 
realising  the  programme  of  the  British  Convention  of  Blackfriars 
Wjmd.  In  all  our  great  towns  Republican  Clubs  flourish  under  the 
very  nose  of  the  police ;  and  until  lately  it  seemed  an  open  question 
with  the  Executive  whether  public  places  of  amusement  should 
not  be  dedicated  to  the  interests  of  universal  suffrage.  The  law 
no  longer  declares  a  particular  form  of  government  to  be  sacred : 
or  if  it  does,  no  Judge  can  be  found  sufficiently  patriotic  to  put  it 
into  execution. 

It  is,  however,  with  respect  to  another  order  of  ideas  that  a 
change  still  more  astonishing  has  taken  place  in  the  feelings  of 
the  nation.  You  may  multiply  quotations  from  the  Statute  Book 
at  pleasure,  but  the  fact  remains  that  practically  we  have  now  com- 
plete freedom  of  discussion  in  matters  religious  as  well  as  political 
No  reference  is  made  here  of  course  to  that  consecrated  territorv, 
the  purity  of  whose  intellectual  atmosphere  is  secured  by  the  con- 
stant vigils  of  a  presbytery :  but,  voluntary  subjection  to  autho- 
rity apart,  it  woidd  be  difficult  to  state  the  limit  beyond  which 
theological  speculation  may  not  run.  In  the  palmy  days,  when 
that  pillar  of  the  Constitution,  Sir  Vicary  Gibbs,  was  Attorney- 
General  of  England,  we  had  a  regular  crusade  against  the  whole 
race  of  freethinking  booksellers,  with  this  distressing  result,  that 
the  felon  was  applauded  in  the  pillory ;  and  when  the  period  of 
punishment  was  over,  the  offence  was  repeated  on  a  greater  scale. 
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Even  so  late  as  1843,  at  the  instigation  of  a  disappointed  competitor 
in  blasphemous  publications,  the  well-known  Mr.  Moxon  was 
punished  for  selling  Shelley's  poem  of  Queen  Mab.  The  prosecuting 
counsel  apologized  for  appearing  in  so  bad  a  cause,  and  hoped  the 
jury  would  see  their  way  to  acquit  the  accused !  In  spite  of  a  de- 
fence, into  which  Talfourd  threw  all  the  force  of  his  eloquence  and 
all  the  delicacy  of  his  culture,  Mr.  Moxon  was  found  guilty ;  but 
we  cannot  add  that  the  sale  of  Shelley's  works  was  perceptibly 
diminished  by  this  verdict. 

But  now  it  would  seem  that  the  law  has'  entirely  abandoned  the 
protection  of  the  Christian  reb'gion.  It  is  not  merely  that  philoso- 
phical treatises  are  allowed  to  appear  in  which  the  possibility  of  a 
Divine  revelation  is  questioned  and  its  miraculous  evidences  dog- 
matically denied :  nor  that  accomplished  scholars,  some  of  them  in 
holy  orders,  and  others  occupying  high  places  among  Dissenters, 
profess  and  teach  with  impunity  principles  and  opinions  which 
ingenuity  cannot  reconcile  with  the  authority  of  the  Scriptures  of 
the  Old  and  New  Testaments,  as  generally  understood.  But  the 
modem  license  goes  far  beyond  what  is  required  by  sober  and 
rational  discussion,  animated  by  the  love  of  truth,  and  aiming  to 
produce  an  earnest  conviction-  It  would  rather  seem  that  carte 
blanche  has  been  given  to  atheism  and  infidelity.  Every  secularist 
lecturer  is  apparently  entitled  to  heap  abuse  on  the  religion  estab- 
lished by  law,  or  to  demonstrate  the  mortality  of  man's  spiritual 
nature  amid  the  coarse  applause  of  a  public  meeting ;  and  within 
this  year  a  distinguished  Professor  at  the  most  conservative  of  our 
Universities  has  published  a  book  (now  in  its  seventh  edition)  in 
which  the  Doctrine  of  the  Blessed  Trinity  is  ridiculed  in  the  most 
offensive  and  disgraceful  manner. 

These  striking  and  indisputable  fact^  at  once  suggest  the  ques- 
tion, if  the  Common  or  Statute  law  of  Great  Britain  provides  no 
remedy  against  such  unconcealed  attacks  upon  the  religion  which 
once  it  was  its  proudest  boast  to  defend.  For  nothing  is  more  re- 
markable than  the  "  constUutionaV*  enthusiasm  which  has  inspired 
all  the  more  important  prosecutions  for  blasphemy.  In  the  case  of 
Daniel  Eaton  (6th  March  1812),  who  was  tried  for  a  "  profane  and 
blasphemous  libel  against  the  Christian  religion  and  the  Divine 
founder  of  it,"  and  whose  views  seem  to  have  resembled  those  of 
Professor  Max  Muller,  the  Attorney-General  asked  the  "  twelve 
Christian  men  sworn  on  the  holy  Evangelist,"  what  security  there 
was  that  they  or  the  Judge  (Lord  EUenborough)  would  administer 
impartial  justice,  except  that  religion  which  Eaton  was  seeking  to 
undermine ;  and  he  further  asked  what  would  become  of  contracts 
and  imperfect  obligations  if  a  future  state  of  rewards  and  punish- 
ments were  not  held  distinctly  up  to  view.  No  doubt  the  force  of 
these  considerations  has  been  much  abated  by  the  Acts  giving  re- 
lief to  persons  who  take  office,  and  enabling  jurors  and  witnesses 
to  make  affirmations  and  declarations,  when  from  alleged  conscien- 
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tious  motives  they  refuse  to  be  sworn.  But  these  are  concessions  to 
expediency  in  the  administration  of  justice  and  of  political  affairs. 
The  principle  remains  that  the  purity  of  the  jury  and  the  trust- 
worthiness of  evidence  (those  great  droits  sanctionncUeurs  of  civil 
and  criminal  justice)  are  supposed  by  the  law  to  rest  on  the  truth 
of  certain  opinions.  Is  then  the  interest  of  society,  which  lives  by 
justice,  not  sufficiently  great  to  protect  by  law  the  fundamental 
principles  of  its  existence  ? 

It  is  perfectly  true  that  by  recent  legislation,  the  penalties  of  death, 
banishment,  public  atonement,  which  the  old  Scotch  Acts  of  1661 
and  1695  directed  against  blasphemy,  have  been  removed.     Fine 
and  imprisonment  are  the  gentle  reproofs  which  our  modem  culture 
regretfully  imposes  (in  theory)  upon  such  imaginary  individuals  as 
commit  blasphemy.    But  it  should  be  remembered  that  the  Acts, 
which  mitigate  the  penalty,  also  preserve  the  essence  of  the  crima 
The  Act  53  Geo.  III.  c.  160  indeed  absolves  Unitarians  from  further 
persecution ;  but  no  plea  of  repeal  or  desuetude  can  be  raised  under 
the  Act  of  1695,  except  with  respect  to  the  denial  of  the  Persons 
of  the  Godhead.     It  still  remains  an  offence,  punishable  by  fine  or 
imprisonment,  or  by  both,  to  deny  or  challenge,  whether  in  dis- 
course or  writing,  **  the  authority  of  the  Holy  Scriptures  of  the  Old 
and  New  Testaments,  or  the  Providence  of  God  in  the  government 
of  the  world."     The  wonderful  scarcity  of  cases   under  this  Act 
renders  its  construction  extremely  difficult;  but,  without  committing 
ourselves  to  the  comprehensive  observations  of  L.  J.-C.  Hope  in  the 
case  of  Paterson  (1  Broun  639),  it  may  be  said  that  to  deny  the 
truth  of  any  doctrine  or  matter  of  fact  obviously  affirmed  by  the 
Scriptures  must  fall  within  the  category  of  denying  the  truth  of  the 
Scriptures.    It  would  be  absurd  to  confine  the  offence  to  an  abstract 
and  general  denial  of  Scriptural  truth  and  leave  unprotected  all 
particular  truths :  to  forbid  a  discussion  of  the  theory  of  verbal  in- 
spiration, while  permitting  a  denial  of  the  Eesurrection  of  our  Lord. 
In  Scotland  there  is  no  trace  of  a  Common- Law  relating  to  Blas- 
phemy :  it  is  not  regarded  as  an  insult  upon  the  Established  Ee- 
ligion.    Therefore  it  would  be  rash  to  say  that  the  Court  would  be 
entitled  to  rely  on  the  Confession  of  Faith  in  ascertaining  the 
relevancy  of  matters  alleged  to  constitute  blasphemous  libel ;  for, 
although  that  document  defines  the  legal  basis  of  the  Established 
Church,  the  charge  of  blasphemy  can  be  extended  no  further  than 
is  warranted  by  the  terms  of  the  Act  1695.    In  the  case  of  Paterson^ 
the  panel  stated  that  he  did  not  wish  to  vilify  or  ridicule  the  Chris- 
tian EeUgion,  but  he  was  of  opinion  that  certain  passages  in  the 
Scripture  were — some  of  them  immoral  and  others  dishonouring  to 
God ;  and  he  was  very  properly  stopped  when  he  attempted  to  read 
to  the  jury  certain  passages  in  justification.     The  offence  being 
thus  admitted,  the  Court  had  not  to  adopt  any  canon  for  interpret^ 
ing  Scripture ;  but  it  will  hardly  be  doubted  (except  by  those  whose 
interest  it  is  to  keep  the  Statute  a  dead  letter)  that  there  is  still 
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sufficient  power  in  the  legal  tribunals  of  the  country  to  check  much 
of  what  is  euphemistically  described  as  "  advanced  thinkingj'  We 
do  not  underrate  the  difficulty  of  the  task  the  Court  would  under- 
take in  deciding  whether  the  authority  of  the  Scriptures  had  been 
impugned,  a  question  which  involves  the  construction  of  Scripture, 
whether  an  attack  upon  the  evidences  is  an  offence  within  the 
meaning  of  the  Act,  or  whether  the  transcendental  speculations  of 
Dr.  Gumming  proceed  upon  a  criminaUy  erroneous  view  of  Provi- 
dence  in  the  government  of  the  world.  But  in  Scotland  at  least 
we  are  free  from  a  superstition  which  has  haunted  the  minds  of  the 
English  Judges,  and  to  which  Lord  Mansfield  gave  expression  when 
he  said — "  the  essential  principles  of  Eevealed  Eeligion  are  part  of 
the  common  law."  Again,  in  the  recent  case  of  Milhoum  {Law. 
Rep,  2  Ex.  230),  the  judgment  of  Kelly,  C.B.,  feebly  echoes  this 
saying :  "  Christianity  is  part  and  parcel  of  the  law  of  the  land." 
However  true  all  this  may  be,  and  if  a  Statute  were  passed  to- 
morrow declaring  the  national  faith  in  the  personal  existence  of 
Satan,  no  light  is  thereby  thrown  on  the  subject  of  Blasphemy ;  for 
it  is  the  right  of  all  Her  Majesty's  subjects  to  criticise  the  law  and 
institutions  under  which  they  live.  Upon  turning  to  Blackstone 
we  find  a  passage  eminently  characteristic  of  institutional  writing, 
inasmuch  as  the  meaning  is  hard  to  find,  and  the  authority  there- 
fore unquestionable :  '*  Though  'tis  clear  that  no  restraint  should  be 
laid  on  national  discussions  of  the  rectitude  and  propriety  of  the 
established  mode  of  worship,  yet  contumely  and  contempt  are  what 
no  establishment  can  tolerate."  Here  religion  is  a  mode  of  worship, 
a  system  of  rites  and  ceremonies.  The  good  Blackstone  must  have 
had  prophetic  visions  of  Eitualism,  but  he  does  not  conceive  the 
possibility  of  any  respectable  person  believing  or  teaching  a  re- 
ligious faith  contrary  to  the  one  established.  The  labours  of  his 
commentator  must  be  very  great  in  these  times  of  waxen  candles 
and  Disestablishment  darkness. 

An  interesting  question  has,  we  believe,  recently  been  raised  in 
Glasgow,  which  illustrates  the  subject  of  this  paper.  A  Unitarian 
minister  publishes  a  Life  of  Christ  for  the  Young,  froni  which  the 
supernatural  element  is  almost  wholly  excluded.  It  is  a  book  written 
without  controversial  aim,  and  apparently  for  the  purpose  of  im- 
pressing the  hearts  of  children  with  the  graces  of  Christ's  character. 
An  evangelical  missionary  republishes  this  book,  with  the  addition 
of  a  review  or  refutation.  On  the  Unitarian  applying  for  interdict 
against  the  sale  of  the  pirated  edition,  the  missionary  pleads  that  the 
Work  in  question  is  blasphemous,  and  that  there  can  be  no  property  in 
such  a  work  which  the  law  will  recognise.  This  may  sound  startling 
to  those  long  laid  in  the  sleep  of  universal  toleration,  but  there  are 
several  English  decisions  in  support  of  it.  Thus  it  was  decided 
{Poplett,  Eyan  and  Moody,  337)  that  the  printer  of  a  blasphemous 
work  cannot  recover  the  price  of  his  labour ;  that  a  bookseller  can- 
not recover  the  price  of  a  copy  from  a  purchaser  {Fores,  4  Espinasse, 
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97) ;  and  that  the  publisher  of  such  a  work  cannot  protect  his 
copyright  against  piratical  infringement  {Stockdale,  5  Bam.  and  Cr. 
173).  Nor  are  these  decisions  unreasonable.  It  may  indeed  be 
said  that  they  confer  a  power  upon  the  unscrupulous  bookseller  of 
pirating  a  book  and  then  making  his  terms  by  the  threat  of  a 
defence  of  blasphemy;  and  it  might  be  added  that  in  permitting 
the  sale  of  the  pirated  edition  the  law  is  conniving  at  the  blas- 
phemous publication.  But  to  this  it  may  be  replied  that  nothing 
can  discourage  a  bookseller  from  putting  his  money  in  a  book  so 
much  as  the  possibility  that  the  profits  will  be  reaped  by  another ; 
while  the  law  reserves  its  power  to  prosecute  where  the  pirate  does 
nothing  more  than  republish. 

Whatever  may  be  the  merits  of  the  case  we  have  mentioned, 
which  may  possibly  come  to  the  Supreme  Court  upon  Appeal,  it 
cannot  fail  to  awaken  serious  questions  as  to  the  policy  of  attempt- 
ing to  enforce  the 'Act  of  1695.  For  that  purpose  it  would  be 
necessary  to  have  an  overwhelming  majority  in  favour  of  pro- 
secuting the  blasphemous  publication,  and  that  upon  the  only 
possible  ground  of  the  divine  truth  of  the  doctrines  protected  by 
the  Statute.  If  indeed  these  doctrines  be  true  (which  we  prestane 
a  very  small  number  of  people  in  Scotland  doubt),  and  if  it  be  also 
true  that  they  are  so  closely  interwoven  with  the  interests  of  justice 
and  of  social  harmony  as  has  been  alleged,  while  the  opposite  errors 
necessarily  lead  to  immorality  and  sin,  then,  though  the  task  may 
be  like  the  cleansing  of  the  Augean  stables,  no  good  man  could 
grieve  were  the  Statute  put  in  rigorous  execution.  No  doubt  much 
of  our  literature  would  disappear  in  the  process.  Positivist  maga- 
zines and  flippant  treatises  by  literary  dogmatists  would  have  to 
make  for  the  other  side  of  the  Channel.  But  it  cannot  be  doubted 
that  the  regular  infliction  of  fine  and  imprisonment  would  not 
merely  render  the  blasphemies  in  question  generally  distasteful, 
but  would  finally  put  a  salutary  restraint  upon  the  actual  freedom 
of  thought  in  that  direction.  This  however  would  be  clearly  im- 
possible, where  any  considerable  minority  conscientiously  held  the 
blasphemous  opinion,  without  a  severity  of  punishment  which  our 
modern  humanitarianism  would  not  tolerate.  But  the  responsibility 
of  acquiescence  would  be  all  the  greater. 

A  new  prophet  indeed  has  risen  in  these  latter  days,  preaching 
the  Gospel  of  social  intolerance  in  place  of  our  old-fashioned  notions 
of  persecution.  This  gentleman  (Mr.  FitzJames  Stephen,  Q.C.,  in 
his  Liberty,  Equality,  and  Fraternity,  a  book  which  all  thoughtful 
men,  and  some  legislators,  wHl  read  with  admiration  of  its  calm 
and  intrepid  logic)  has  arrived  at  the  conclusion  that  for  the  mass 
of  men  virtue  (which  includes  veracity,  justice,  temperance, 
obedience,  etc.)  depends  for  its  sanction  chiefly  on  the  fear  of  hell 
and  on  the  hope  of  heaven.  This  "  otherworldliness  "  may  or  may 
not  involve  a  view  of  human  nature  coloured  by  familiarity  with 
its  more  degraded  forms,  and  inconsistent  with  an  enlightened 
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ethical  analysis,  but  what  concerns  us  here  is  that  Mr.  Stephen 
deduces  from  this  premiss  that  we  should  all  be  socially  intolerant 
towards  those  who  disbelieve  the  existence  of  God  and  the  im- 
mortality of  the  soul,  or  a  future  state  of  rewards  and  punishments; 
Most  lame  and  impotent  conclusion !  If,  as  before,  these  doctrines 
be  true,  and  the  disbelief  of  them  entails  the  consequences  pointed 
out  by  Mr.  Stephen,  no  punishment  can  be  too  severe  to  tear  up  the 
roots  of  so  pestilent  a  tree  of  error.  It  is  idle  declamation  to  say 
that,  because  its  extravagance  is  barred  in  a  particular  direction,  the 
thinking  faculty  would  be  paralyzed.  It  is  worse  than  declamation 
to  suggest  unregulated  social  intolerance,  proceeding  without  clear 
view  or  consistent  penalty,  as  a  cure  for  principles  which,  according 
to  Mr.  Stephen,  are  poisonous  to  the  very  lifeblood  of  society.  We 
are  all  familiar  with  a  noble  passage  in  Mr.  J.  S.  MilFs  Essay  on 
Liberty,  where  he  describes  the  disastrous  inefficacy  of  Mr.  Stephen's 
pet  engine  of  intellectual  and  moral  reform :  "  Our  merely  social 
intolerance  kills  no  one,  roots  out  no  opinions,  but  induces  men  to 
disguise  them,  or  to  abstain  from  any  active  effort  for  their  dif- 
fusion." It  will  never  silence  an  opinion  which  has  once  had  the 
courage  to  express  itself. 

Whence  comes  then  this  natural  feeling  of  hesitation  on  the  part 
of  all  reasonable  men  to  employ  the  existing  law  for  the  suppression 
even  of  the  extreme  cases  of  blasphemy  supposed  by  Mr.  Stephen  ? 
Is  it  because  the  means  are  not  adequate  to  the  end  in  view  ?  That 
is  a  mere  question  of  vigorous  administration  of  the  law  co-operating 
with  general  approval.  Is  it  because  the  doctrines,  which  have 
been  blasphemously  denied,  are  not  sincerely  believed  by  the  great 
bulk  of  the  people*?  This  is  not  the  case  certainly  in  Scotland. 
Nor  is  it  because  the  silencing  of  an  opinion  has  been  wrongly 
said  to  involve  the  assumption  of  infallibility.  Surely  the  simple 
and  natural  solution  of  the  difiBculty  is  this,  that  while  the  doc- 
trines are  warmly  cherished,  it  is  not  believed  that  the  blas- 
phemers are  immoral,  or  that  there  is  any  necessary  connection 
between  blasphemy  and  immorality.  We  do  not  here  speak  of  those 
forms  of  blasphemy,  which  are  unhappily  not  wholly  unknown  to 
the  theological  literature  of  the  present  day,  and  which  rather  fall 
under  the  words  of  the  Statute,  "  railing  and  cursing  against  God." 
There  is  also  a  more  harmless  species  of  blasphemy,  which  gives  balls 
and  tea  parties  in  honour  of  the  memory  of  Tom  Paine,  "  to  be  fol- 
lowed by  a  lecture  on  the  sceptical  tendency  of  Bishop  Butler's 
Analogy !  *'  Such  was  the  case  of  Milhoum  (already  cited),  who  had 
hired  certain  rooms  for  a  ceremony  of  this  nature,  when  the  scan- 
dalized proprietor  repudiated  the  contract  after  advertisement  on  the 
ground  of  blasphemy.  A  learned  Judge,  in  declaring  the  contract 
void,  was  careful  to  insist  that  while  the  law  did  not  support  such 
a  contract,  it  might  inflict  no  penalty  on  the  blasphemous  contractor. 
The  logic  of  this  is  very  doubtful.  Humanity  may  suggest  that 
when  an  author  or  preacher  promulgates  fairly  what  he  considers  to 
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be  true  and  for  the  benefit  of  others,  that  element  of  evil  intention 
is  wanting  which  is  essential  to  complete  a  crime.  And  accordingly 
a  distinguished  lawyer  says,  "  If  it  can  be  collected  from  the  cir- 
cumstances of  the  publication,  from  a  display  of  offensive  levity, 
from  contumelious  and  abusive  expressions  applied  to  sacred  persons 
and  subjects,  that  the  design  of  the  author  was  to  occasion  that  mis- 
chief to  which  the  matters  which  he  publishes  immediately  tend — 
to  destroy  or  even  to  weaken  men's  sense  of  moral  or  religious 
obligation,  to  insult  those  who  believe  by  casting  contumelious 
abuse  and  ridicule  upon  their  doctrines,  or  to  bring  the  established 
religion  and  form  of  worship  into  disgrace  and  contempt,  the  offence 
against  society  is  complete  "  (Starkie  on  Libel,  496).  It  is  obvious 
that  this  would  not  secure  the  end  of  the  Blasphemy  Statutes,  nor 
would  the  want  of  malice  be  a  relevant  defence  to  an  indictment 
under  the  Act  1695.  But  it  is  so  obviously  just  that  the  well- 
meant  expression  of  belief  should  go  unpunished,  that  we  hardly 
think  a  Scotch  Court  would  interfere  to  sanction  a  dishonest  trans- 
action because  the  injured  party  was  afflicted  with  the  maJady  of 
thought  in  theology.  When  we  consider  the  diversity  of  mental  con- 
stitutions in  men,andthe  infinite  extent  of  their  necessary  ignorance,it 
ill  becomes  anyone  to  judge  harshly  concerning  the  things  of  the  spirit. 
Mr.  Stephen  scoffs  at  the  toleration  of  modern  liberalism,  which  he 
says  is  a  compromise  with  covert  unbelief  No  doubt,  thought  and 
action  are  closely  interwoven,  but  one  might  as  well  say,  "  I  believe 
in  infant  baptism,  therefore  my  neighbour,  who  doesn't,  is  a  rogue." 
The  cardinal  virtues  of  the  human  mind,  the  deepest  and  strongest 
feelings  of  the  human  heart,  conscience,  temperance,  justice,  truth- 
fulness, rest  on  another  basis  than  the  shifting  sands  of  theological 
inquiry;  and  upon  these  virtues  after  all  are  built  our  social 
institutions.  But  it  is  a  fallacy  to  confound  the  mutual  charity, 
which  now  rules  to  a  certain  extent  in  matters  religious,  with  the 
beginnings  of  religious  scepticism.  Let  us  hear  on  this  point  the 
simple,  truthful  words  of  Dr.  Middleton  (ii.  p.  312-3) :  "  'Tis  then 
my  firm  persuasion  and  principle  that  a  free  inquiry  into  all  points 
of  religion  is  always  useful  and  beneficial,  and  for  that  reason  never 
to  be  punished  or  prohibited.  It  opens  the  minds,  and  reforms  the 
manners  of  the  people :  makes  them  sociable,  reasonable,  governable : 
easy  to  such  as  differ  from  them,  and  as  little  scandalized  at  the 
different  opinions  as  the  different  complexions  of  their  neighbour; 
whereas  the  restraint  of  this  Liberty,  and  the  imposition  of  systems 
and  articles,  that  must  not  be  called  in  question,  nourishes  a 
churlish  spirit  of  bigotry,  uncharitableness,  enthusiasm,  which  no 
civil  power  can  moderate :  a  spirit  that  has  so  oft  involved  man- 
kind in  wars  and  bloodshed,  and  by  turns  endangered  the  ruin  of 
every  Christian  country  in  the  world."  This  is  not  the  voice  of 
the  Church  of  Laodicea:  it  is  the  only  position  of  a  courageous 
intellect,  giving  the  freedom  which  it  takes.  W.  C,  S. 
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Handbook  of  the  Education  {Scotland)  Act,  1872.  Containing — I.  A 
Digest  of  the  Act,  with  Subjects  grouped  for  the  convenience  of 
School  hoards ;  II.  Copy  of  the  Act,  with  Explanatory  Notes ; 
IIL  Appendix,  iv/Audin^  the  Incorporated  Acts,  Industrial 
Schools  Ad  (1866) ;  IV.  Highland  Schools  Act  1873,  Scotch 
Education  Code  1873,  Index,  etc.  etc.  By  James  Tod,  Advo- 
cate.   Fifth  Edition.     Edinburgh :  Edmonston  and  Douglas. 

The  appreciation  which  the  public  has  already  shewn  of  Mr.  Tod's 
excellent  manual  is  its  highest  recommendation,  and  a  long  review 
of  it  would  be  entirely  out  of  place  at  this  time  of  day.  The  present 
edition  contains  upwards  of  100  pages  of  new  matter,  including 
the  New  Education  Code,  the  Highland  Schools  Act  of  1873,  etc. 
One  of  the  most  important  additions  is  the  Set  of  Eules  for  planning 
and  fitting  up  Schools  issued  by  the  Education  Department  (pp. 
214-219).  This  is  to  be  found  in  no  other  treatise  on  the  Act. 
Another  is  the  collection  of  Decisions  under  the  Act  by  Sheriffs, 
many  of  which  have  been  reported  in  our  own  pages,  but  all  of 
which  Mr.  Tod  has  carefully  digested,  and  verified  by  private  in- 
formation. The  new  index  is  very  carefully  prepared,  and  we 
believe  will  be  found  quite  exhaustive. 

We  cordially  recommend  Mr.  Tod's  book  to  all  who  wish  to  have 
complete  information  not  only  as  to  the  Act  and  its  history,  but  as 
to  everything  that  has  been  done  in  the  execution  of  its  pro\'isions 
up  to  the  present  moment.  It  is  a  model  of  diligent  and  consci- 
entious care  in  every  particular,  and  ought  to  in  the  hands  of  every 
member  of  a  school  board. 


^ke  ittanth. 


Opening  of  the  Winter  Session. — The  legal  year  has  begun 
quietly  and  with  a  fair  prospect  of  business.  The  calling  list  and 
single  bills  are  fairly  filled ;  but  few  causes  are  of  magnitude  or  in- 
terest. No  rumours  of  personal  or  political  changes  have  excited 
the  legal  mind.  Even  the  persistently  recurring  belief  that  Lord 
Jerviswoode  means  to  retire  from  the  bench,  having  now  served  for 
the  period  which  entitles  him  to  his  full  pension,  creates  little  in- 
terest. There  are  few  judges  who  (if  this  belief  be  well  founded) 
wiU  leave  the  bench  with  more  hearty  wishes  for  their  happiness  in 
private  life.  During  the  greater  part  of  his  term  of  office  in  the  Outer 
House,  Lord  Jerviswoode  was  one  of  the  most  popular  Lords  Ordinary, 
and  his  careful  and  well-considered  judgments  were  very  rarely  re- 
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versed  by  the  Inner  House.  More  recently  his  health  was  understood 
to  be  impaired,  his  work  was  evidently  done  with  difficulty,  his 
judgments  were  curtailed,  and  his  court  was  comparatively  deserted. 
His  Lordship's  translation  to  the  Inner  House  on  the  death  of  Lord 
Curriehill  must  have  felt  as  a  relief.  But  it  cannot  be  expected 
that  a  judge  so  high-minded  and  so  conscientious  will  long  oon- 
tinue  to  hold  an  office  the  duties  of  which  he  plainly  discharges 
with  difficulty.  And  therefore  no  one  will  be  surprised  if  his  resig- 
nation should  shortly  be  announced. 

It  has  frequently  been  said  that  two,  if  not  three,  other  judges 
contemplate  retirement ;  but  there  is,  we  think,  no  immediate  pros- 
pect of  this.  Some  hold  that  a  judge  owes  it  to  his  party  not  to 
resign  except  while  it  is  in  office ;  and  probably  those  judges  who 
are  of  the  Tory  persuasion  are  not  indisposed  to  wait  until  the  "  re- 
action" has  bought  their  friends  into  power, — an  event  which  they 
regard  as  not  far  distant.  The  resolution  is  not  censurable,  when  we 
consider  that  there  is  now  a  considerable  majority  of  Liberal  judges  on 
the  bench.  The  only  Whig  judge  whose  resignation  has  been  sug- 
gested was  a  very  useful  member  of  the  Division  in  which  he  sits, 
and  although  now  the  oldest  member  of  the  Court,  is  probably  well 
aware  that  he  can  hardly  be  spared  by  his  Division.  Besides  the 
maxim  referred  to  is  not  so  honourably  observed  among  Whigs  as 
among  Tories. 

Much  regret  has  been  felt  in  consequence  of  the  illness  of  Lord 
Mackenzie.  Although  the  legal  profession  has  never  forgiven  the 
circumstances  attending  his  appointment  as  a  judge,  which  was  re- 
garded as  an  act  of  somewhat  high-handed  injustice  to  our  most 
eminent  jurist,  who  still  walks  the  Parliament  House  in  a  stuff  gown. 
Lord  Mackenzie's  personal  popularity  scarcely  suffered ;  and  his  fit- 
ness has  been  established  by  some  years'  trial,  during  which  his 
judgments  have  stood  well  in  the  Inner  House.  His  friends  only 
fear  lest  his  anxiety  to  do  his  duty  should  have  prompted  him  toa 
soon  to  resume  his  seat  in  his  Court. 

One  change  in  the  aspect  of  the  Parliament  House  may  now,  we 
regret  to  say,  be  recorded  as  a  permanent  one.  Several  of  the 
gentlemen  who  hold  office  as  Sheriffs  of  Counties  have  taken  ad- 
vantage of  the  repeal  by  the  Act  of  1870  (33  &  34  Vict.  cap.  84),  of 
the  statutory  provision  (1  &  2  Vict.  cap.  119,  sec.  2),  which  required 
them  to  be  in  habitual  attendance  on  the  Court  of  Session  during 
its  sittings.  Out  of  nineteen  Sheriffs  only  seven  are  now  in  habitusd 
attendance  on  the  Court  of  Session.  We  are  not  aware  that  any 
of  the  others,  except  the  Sheriff's  of  Edinburgh  and  Lanarkshire, 
reside  within  their  coimties.  Some  of  them  are  perhaps  prevented 
from  coming  to  the  Parliament  House  so  often  as  they  wish  by  age 
or  feeble  health  ;  but  it  is  well-known,  and  is  the  subject  of  frequent 
remarks  in  the  Parliament  House,  that  several  who  enjoy  vigorous 
health  have  settled  down  to  a  life  of  dignified  leisure,  everywhere 
except  in  their  counties.    We  cannot  conjcur  in  the  strong  censure 
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which  is  frequently  passed  upon  them  for  doing  so ;  but  for  many 
reasons  we  regret  their  absence  from  the  Parliament  House,  and 
we  cannot  but  consider  it  as  giving  additional  strength  to  the  argu- 
ments in  favour  of  the  abolition  of  the  office. 

Queen's  Counsel. — ^We  have  formerly  stated  our  opinion,  that  a 
considerable  number  of  silk  gowns  might  with  advantage  be  dis- 
tributed among  the  Scotch  Bar.  At  present  there  are  only  four, 
the  law  officers  and  the  ex-law  officers  of  the  Crown.  Some  years 
ago  the  Faculty  of  Advocates  passed  a  resolution  in  favour  of 
the  appointment-of  Queen's  Counsel;  but  there  was  a  considerable 
minority  opposed  to  the  measure,  in  deference  to  which,  we  presume, 
the  creations  have  hitherto  been  so  limited  in  number.  We  have 
reason  to  know,  that  some  of  the  leaders  of  that  minority  have  come 
to  entertain  a  different  opinion,  and  that  if  the  Lord  Advocate  were 
to  advise  the  Crown  to  distribute  six  or  eight  silk  gowns,  the 
measure  would  be  very  generally  approved. 

The  way  the  money  goes  —  England  v.  Scotland.  —  From 
the  Report  of  the  Select  Committee  of  the  House  of  Commons 
on  Imprisonment  for  Debt,  laid  before  Parliament  on  24th  July 
1873,  it  appears  that  in  connection  with  the  English  County 
Courts,  a  small  army  of  officials,  under  the  name  of  High  Bailiffs 
and  Under  Bailiffs,  is  maintained  at  the  expense  of  the  Treasury, 
and  that  the  imprisonment  of  civil  debtors  under  the  warrants  of 
the  County  Courts,  and  probably  all  other  kinds  of  execution  also, 
takes  place  at  the  public  expensa  The  total  number  of  Bailiffs  is 
not  given,  but  it  appears  from  the  evidence  of  Mr.  J.  Mayhall  (see 
p.  131,  et  seq.)  that,  in  the  Leeds  County  Court  alone,  there  are  no 
less  than  two  High  Bailiffs  and  thirteen  Under  Bailiffs  all  paid  by 
the  Treasury.  The  total  number  for  all  the  County  Courts  in  Eng- 
land must  exceed  several  hundred.  These  gentlemen  arrest  and 
imprison  every  year  no  less  than  about  8,000  County  Court  debtors 
(p.  293),  of  whom  about  90  per  cent,  are  imprisoned  for  sums  under 
£10,  and  about  one-half  for  sums  under  £2  (p.  299).  In  1871, 
thirty-seven  persons  were  imprisoned  for  sums  under  5s.  (answer 
205).  All  this  is  done  at  the  expense  of  the  Treasury,  without 
any  charge  against  the  creditor  or  the  debtor  (see  answers  3256  and 
5326).  Sometimes  the  prison  is  twenty  to  thirty  or  fifty  miles 
from  the  place  where  the  court  is  held  (see  answers  3252  to 
3257),  and  the  Treasury  allows  ninepence  a  mile  to  the  Bailiffs 
for  bringing  the  debtors  to  the  prison.  The  debtors  seem  fre- 
quently to  go  with  the  money  in  thefir  pockets  and  pay  on  getting 
to  the  prison.  It  is  hinted  in  various  parts  of  the  evidence  that 
they  seem  to  have  no  objection,  but  rather  the  contrary,  to  getting 
trips  of  the  kind  at  the  public  expense,  and  many  debtors  seem 
never  to  pay  without  the  excitement  or  amusement  of  being 
arrested,  especially  as  the  arrestment  costs  them  nothing,  and 
creditors  may  be  reluctant  to  resort  to  it  (see  answers  387,  3075  to 
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3083,  and  4972).  No  details  are  given,  but  the  figures  present 
room  for  enormous  abuse,  as  tlie  salaries  of  the  officials  of  the 
County  Courts^-other  than  the  Jvdges — are  put  down  at  no  less 
than  £355,000  (see  p.  301).  The  state  of  matters  as  regards  the 
arrest  and  imprisonment  of  debtors  is  sufficiently  characterized  by 
some  of  the  Judges  themselves.  Mr.  J.  A.  Hussell,  County  Court 
Judge  of  the  Manchester  Circuit,  says,  for  example,  that  it  is 
"  perfectly  monstrous"  that  the  community  should  be  charged  with 
these  expenses  (answer  4973).  The  whole,  however,  still  goes  on, 
and  we  all  pay  our  share  of  it.  It  seems  to  be  nobody's  business 
to  stop  it  from  going  on.  It  seems  to  be  thought  preferable  to 
endure  any  amount  of  abuse,  and  waste,  and  absurdity,  rather  than 
establish  a  responsible  Ministry  of  Justice  which  alone  could 
exercise  effective  controL 

Scotland  is  very  differently  dealt  with.  In  Scotland,  no  officials 
of  any  Court,  except  the  Judges  and  Clerks,  get  a  single  shilling 
from  the  Treasury.  No  other  officials  have  any  allowance  except 
what  they  draw  from  those  who  employ  them;  there  is  no  imprison- 
ment for  debts  under  £8,  6s.  8d.,  and  all  imprisonments  of  debtors 
above  that  amount  have  to  take  place  at  the  expense  of  the  creditors 
themselves,  in  the  first  instance,  with  the  right  of  recoverin^r  it 
from  the  debtors  if  they  can.  *^ 

.  The  total  expense  of  the  English  County  Courts,  of  which  the 
greater  part  of  the  business  corresponds  to  that  of  our  Small  Debt 
Courts,  is  put  down  at  £565,000  (see  p.  301).  The  total  expense  of 
the  Sheriff  Courts  in  Scotland,  which  comprehend  all  the  jurisdiction 
of  the  County  Courts  in  England,  and  a  great  deal  more,  besides 
Criminal  Jurisdiction,  does  not  exceed  £60,000.  Not  more  than  a 
third  of  this,  or  say  £20,000,  can  be  said  to  be  applicable  to  that 
proportion  of  the  same  or  similar  work  in  Scotland  which  in  En^rland 
costs  more  than  half  p,  million.  Yet  while  money  is  lavished  in 
England  in  a  manner  that  is  deprecated  as  "  monstrous"  by  some 
of  their  own  judges,  allowances  for  Scotland  of  the  most  pressin<» 
nature,  which  have  been,  after  full  inquiry,  unanimously  recom- 
mended by  a  Eoyal  Commission,  conducted  under  governments  of 
both  sides  of  politics,  are  wantonly  and  unreasonably  withheld. 

It  is  not  with  high  officials  in  London  alone  that  the  blame  of  this 
must  rest  There  are  Scoteh  members  of  Parliament  enough  to  put  it 
right,  if  they  had  courage  and  honesty  enough  to  take  up  any  question 
not  pressed  upon  them  by  popular  agitation.  There  are  Scotch  lawyers 
in  Parliament  who  could  put  it  right  by  a  few  plain  words  spoken  in 
their  places  in  the  House,  or  to  the  ministers  of  the  Crown.  When 
a  whisper  got  abroad  lately  about  increasing  the  salaries  of  Judges 
of  the  Supreme  Court,  no  fear  was  entertained  of  opposition^in 
high  quarters;  but  no  help  is  found  for  the  far  more  necessary 
augmentation  of  the  salaries  of  our  local  Judges.  This  is  the  more 
remarkable  in  this  age  of  popular  power ;  for  the  Lord  of  Session  is 
the  rich  man's  and  the  Sheriff-substitute  is  the  poor  man's  judi^e. 
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Will  not  the  "  working  men,"  who  are  said  to  rule  this  country, 
interfere  to  procure  adequate  salaries  for  those  who  have  the 
peculiar  charge  of  their  rights  ? 

It  may  be  said  that  Sheriff-substitutes'  salaries  have  lately  been 
increased  in  some  cases  where  applications  have  been  made.  We 
are  ready  to  admit  that  this  has  been  done  in  a  few  instances. 
But  we  must  remark,  in  the  first  place,  that  these  instances 
are  few,  and  in  the  second  place,  that  in  some  cases  at  least  the 
advance  has  been  so  paltry  as  to  be  a  mockery  and  insult  to  the 
recipient  and  a  disgrace  to  the  ministers  who  offered  or  advised 
it.  We  have  no  dislike  of  judicious  economy,  and  are  ready  to 
point  out  many  ways  of  practising  it  in  legal  matters,  but  we 
assure  the  present  Ministers  that  by  their  treatment  of  the  in- 
ferior judges  of  Scotland  they  are  enabling  their  Tory  successors 
to  do  a  great  act  of  justice  at  their  expense,  when  they  introduce 
that  new  scale  of  salaries  promised  by  Mr.  Disraeli  five  years  ago, 
and  withheld  in  the  meanest  way  by  Mr.  Lowe  and  his  colleagues. 

A  Question  of  General  Average. — The  English  Court  of  Common 
Law  had  lately  occasion  to  consider  the  question  whether  the 
destruction  of  merchandise  by  water  thrown  upon  it  in  the  course 
of  extinguishing  a  fire  which  is  burning  other  merchandise  in  the 
same  ship,  is  the  subject  of  a  general  average  contribution. 
Stewart  v.  West  India  and  Pacific  Steamship  Co,,  28  L.  Times  Eep. 
743;  42  L.  J.  Q.  B.  84,  191.  It  has  been  the  uniform  and  in- 
variable  custom  prevailing  among  English  average  staters,  up  to 
the  present  time,  to  treat  a  loss  so  occasioned  as  not  the  subject 
of  a  genieral  average  contribution;  but  all  the  text  writers  have 
condemned  the  custom  as  at  variance  with  principle.  The  Court 
of  Queen's  Bench,  approving  the  American  case  oiNimick  v.  Holmes, 
25  Pennsylv.  Rep.  366,  were  unanimous  in  expressing  their 
opinion,  that  a  loss  of  this  kind  was  the  subject  of  general  average, 
as  it  is  a  voluntary  and  intentional  sacrifice,  made  under  the 
pressure  of  imminent  danger  and  for  the  benefit  and  with  a  view 
to  secure  the  safety  of  the  whole  cargo.  In  the  American  case 
referred  to,  Mr.  Justice  Lowrie  had  mentioned  three  things  as  the 
elements  of  general  average,  "  a  purpose,  a  means,  and  a  result ;  a 
design  to  avert  a  common  danger  by  a  sacrifice  voluntarily  made 
and  a  successful  issue;"  adding  that  "the  first  and  last  are  per- 
fectly definite  in  their  character,  while  the  means  must  always 
remain  to  be  defined  by  the  rule  of  prudence  when  the  danger 
arises."  The  Court  of  Queen's  Bench  in  this  case  expressed  a  hope 
(though  the  opinion  as  to  this  point  was  not  necessary  to  the 
decision  of  the  case),  that  in  future  there  would  be  no  difference 
between  law  and  custom  on  this  point,  and  that  average  adjusters 
would  henceforth  feel  bound  to  bring  their  practice  into  harmony 
with  well-established  principle.  This  expectation  was  probably 
premature,  for  the  Court  of  Exchequer  Chamber  have  in  some- 
what  peculiar  terms  declined    to   express  any  opinion  on  the 
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question.  "  If  it  "was  necessary,"  said  Mr.  Justice  Brett,  in  deliver- 
ing the  opinion  of  the  Court, "  to  determine  whether  the  destruction 
of  merchandise  by  water  thrown  upon  it,  in  the  course  of  throwing 
water  to  extinguish  a  fire  which  is  burning  other  merchandise  in 
the  same  ship,  is  the  subject  of  general  average,  we  should  desire 
time  to  consider  a  question  which  is  no  doubt  of  great  importance, 
and  upon  which  we  know  of  no  direct  authority  in  the  law  of  this 
country."  Although  it  is  perhaps  to  be  regretted  that  the  judges 
in  the  Court  of  Appeal  have  adhered  to  the  timid  style  of  decision 
of  which  we  have  had  too  many  examples  on  both  sides  of  the 
Border,  the  unanimous  opinion  of  Lord  Chief-Justice  Cockbum,  and 
Justices  Mellor,  Hannen,  and  Quain,  carries  much  weight,  apd  will 
probably  lead  to  an  authoritative  determination  of  the  point  when 
an  opportunity  arises.  The  judgment  proceeded  on  the  ground 
that  the  shipper  suing  for  general  average  was  bound  by  the  terms 
of  the  bill  of  lading  which  bore  "  aveitige  of  any  to  be  adjusted  ac- 
cording to  British  custom."  We  may  refer  also  to  a  short  paper  in 
the  Law  Times  of  August  23,  pointing  out  the  limits  within  which 
the  principle  ought  to  be  restricted  as  shewn  by  some  other 
American  cases.  (The  authorities  are  Arnould  on  Mar.  Ins.  iL  812; 
Parsons  on  Shipping,  i.  469 ;  Benecke  on  Average,  243 ;  Baily  on 
Average,  40,  2d  ed. ;  Stevens  on  Average,  12;  The  Brig  Mary, 
Sprague's  Eep.  17.) 

IrUemational  Law  Conferences. — A  conference  consisting  exclu- 
sively of  jurists  and  pubUciste,  originated  by  Professor  Bluntschli 
and  M.  liolin-Jacquemyns,  and  presided  over  by  M.  Mancini,  was 
held  at  Ghent  on  the  8th,  and  another  of  a  somewhat  more  popular 
character  was  held  at  Brussels  on  the  10th  October;  the  object  of 
both  meetings  being  to  discuss  questions  of  International  Law.  The 
Ghent  Conference  received  a  very  warm  and  hospitable  welcome 
from  the  inhabitants  of  the  town,  and  was  attended  by  a  large  num- 
ber of  distinguished  men.  Ambng  those  present  the  Independence 
Beige  enumerates  M.  Asser,  an  advocate  and  professor  of  law  at 
Amsterdam,  one  of  the  directors  of  the  Revue  de  Droit  InUr- 
natioTud  et  de  Ligislaiion  ComparSe.  M.  Bluntschli,  from  Germany, 
professor  in  the  University  of  Heidelberg,  the  author  of  the  Inter- 
national Law  Codified,  and  of  several  other  works  on  public  law, 
national  and  international ;  M.  Besobrasofi',  member  of  the  Academy 
of  St.  Petersburg,  author  of  various  works  on  subjects  connected  with 
finance  and  social  science ;  M.  Carlos  Calvo,  former  Minister  of  the 
Argentine  Eepublic  and  corresponding  member  of  the  Institute  of 
Trance,  author  of  a  theoretical  and  practical  treatise  on  International 
Law;  Mr.  David  Dudley  Field,  from  the  United  States,  a  barrister  of 
New  York,  the  author  of  the  draught  outlines  of  an  International 
Code;  M.  Emile  de  Laveleye,  professor  of  Liege,  whose  last  book  is  Les 
Causes  de  Guerre  et '  V Arbitrage ;  Mr.  Lorimer,  professor  in  the 
University  of  Edinburgh,  whose  Institutes  of  Law  is  described  as 
one  of  the  most  original  and  philosophical  works  that  has  recently 
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appeared ;  Signer  Mancini,  Deputy  of  the  Italian  Parliament,  former 
Minister,  professor  of  International  Law  in  the  University  of  Eome, 
one  of  the  founders  of  the  National  Italian  School  of  Jurists ;  and 
M.  Eolin-Jacquemyns,  the  editor  in  chief  of  the  JRevue  de  Droit 
International  et  de  Ligislaiion  Compar6e,  published  at  Ghent.  All 
the  members  of  the  Conference  agreed  in  recognising  the  possibility 
and  urgency  of  constituting  a  free  association  without  any  official 
character,  which  might  serve  as  the  centre  of  a  scientific  movement 
to  promote  both  public  and  private  international  law.  The  first 
and  chief  business  they  had  was  to  draw  up  and  pass  the  rules  of 
the  association.  The  task  they  accomplished  on  the  10th  Sept., 
and  from  that  time  the  Institute  dates  its  existence.  Little  more 
than  this  preliminary  work  could  be  accomplished,  but  the  founders 
of  the  institution  did  not  separate  until  they  had  taken  steps  to 
settle  what  was  to  be  done  for  future  meetings.  Geneva  was  fixed 
upon  for  the  next  Conference,  which  will  be  held  on  the  31st  Aug. 
1874  The  members  of  the  Institute  did  not  believe  in  the  possi- 
bility of  framing  a  code  of  International  law  in  the  present  stage 
of  development  of  that  branch  of  jurisprudence,  but  they  never- 
theless appointed  eight  of  their  members  as  delegates  to  meet  the 
jurists  and  publicists  of  the  Brussels  Conference  on  the  10th  Oc- 
tober, to  express  sympathy  with  them,  to  share  in  their  labours,  and 
aid  them  as  fjar  as  possible  in  attaining  the  objects  they  have  in 
view.  The  promoters  of  the  Brussels  Conference  are  Americans. 
The  movement  originated  at  New  York  on  the  15th  May  last.  The 
following  persons,  David  Dudley  Field,  LLJD.,  Theodore  Dwight 
Woolsey,  D.D.,  IJLD.,  Emory  Washburn,  LL.D.,  William  Beach 
Lawrence,  LL.D.,  and  the  Eev.  James  B.  Miles,  D.D.,  were,  at  a 
meeting  held  on  that  day,  appointed  a  committee  to  invite  publicists 
from  different  nations  to  meet  at  a  time  and  place  to  be  agFced  upon 
for  consultation  upon  the  best  method  of  preparing  an  international 
code,  and  the  most  promising  means  of  procuring  its  adoption.  The 
resolutions  passed  were  as  foUows: — *'That  we  have  heard  with 
great  satisfaction  the  Eev.  Dr.  Miles*  account  of  his  mission  to 
Europe  on  behalf  of  international  justice,  and  that  we  express  our 
cordial  conviction  of  the  wisdom  of  the  principles  and  the  reason- 
ableness of  the  plans  which  he  has  communicated  to  us;  that  the 
movement  of  affairs,  the  studies  of  thoughtful  men,  and  the  ten- 
dencies of  public  opinion,  call  for  a  new  and  earnest  consideration  of 
the  usages  and  laws  of  nations  especially  in  regard  to  war,  and  for 
a  new  international  code  especially  in  respect  to  arbitration ;  that 
in  the  opinion  of  this  meeting  the  establishment  of  an  international 
code,  containing  among  its  provisions  the  recognition  of  arbitration 
as  the  means  of  settling  international  disputes,  is  an  object  of  the 
highest  interest  and  importance ;  that  with  the  view  to  the  forma- 
tion of  such  a  code,  it  is  expedient  that  a  meeting  should  be  called 
for  consultation  upon  the  best  method  of  preparing  it,  and  the  most 
promising  means  of  procuring  its  adoption ;  that  such  a  meeting 
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be  held  at  a  time  and  a  place  to  be  hereafter  agreed  upon,  to  which 
publicists  from  different  nations  shall  be  invited,  and  that  a  com- 
mittee of  five  be  appointed  to  act  for  this  country  in  the  issuing 
of  invitations  and  in  making  arrangements  for  the  meeting,  which 
committee  shall  have  power  to  add  to  their  number."  We  could 
not  expect  much  practical  outcome  from  a  meeting  so  composed, 
and  professing  such  large  and  exuberant  hopes  and  designs.  We 
may  note,  however,  that  the  subjects  of  discussion  were — 1.  Dis- 
cussion on  the  principle  of  the  codification  of  the  law  of  nations, 
and  examination  of  the  best  system  to  be  employed  in  the  prepara- 
tion and  editing  of  a  code  of  the  law  of  nations ;  2.  Discussion  on 
the  principle  of  international  arbitration,  the  foundation  of  courts 
of  arbitration,  procedure  to  be  followed,  means  of  securing  the 
execution  of  decrees  arbitral ;  3.  Classification  of  subjects  to  be 
considered,  the  formation  of  committees  intrusted  with  the  study  of 
the  questions  to  be  decided,  and  the  appointment  of  reporters. 

The  duty  of  Sheriffs  to  examine  into  the  state  of  the  Public  Reffis- 
ters. — ^A  little  incident  at  the  Autumn  Circuit  at  Inverness  suggests 
a  piece  of  useful  employment  for  those  Sheriffs  whose  alacrity  in 
availing  themselves  of  the  new  privilege  of  being  absent  from  the 
Parliament  House  and  cultivating  their  farms,  and  perhaps  their 
minds,  has  lately  been  so  remarkable.  The  Sheriff  of  Caithness, 
Orkney,  and  Shetland  (Mr.  Thoms),  who  is  not  one  of  the  Sheriffs 
who  have  so  withdrawn,  brought  the  state  of  the  public  records  at 
Lerwick  before  the  notice  of  the  Lords  of  Justiciary  last  year,  when  a 
remit  was  made  to  the  Lord  Clerk  Register.  Again,  this  year,  the 
learned  Sheriff  reported  onthesubjcct,and  the  newspaper  report  bears: 

"  The  returns  by  the  Sheriffs  (i.e.  under  49  Geo.  III.  cap.  42)  were  examined 
bv  the  Judge  and  found  correct  Last  year,  he  said,  the  Sheriff  of  Orkney  and 
Shetland  had  very  properly  drawn  attention  to  the  state  of  the  records  in  his 
district,  and  a  remit  had  been  made  on  the  subject  to  the  Lord  Clerk  Register. 
Sheriff  Thoms  stated  that  the  Lord  Clerk  Register  had  not  reported,  and  the 
matter  has  again  been  remitted  to  him.  The  Lerwick  registers,  it  appears,  are 
kept  in  a  wooden  press^  along  with  the  current  processes  and  other  aocuments, 
in  the  Sheriff  Clerk's  office,  which  is  situated  in  an  old  tenement,  called  the 
County  Buildings,  in  Lerwick.  No  arrangement  for  the  safety  of  the  registers 
has  ever  been  made  in  Shetland,  and  Sheriff  Thoms  regretted  to  say  that  the 
efforts  of  the  county  gentlemen  to  obtain  a  Court-house,  with  accommodation 
for  their  safe-keeping,  had  hitherto  been  unsuccessful,  in  consequence  of  the 
requirement  by  Government  that  not  more  than  jClOOO  should  be  spent  in  the 
erection  of  the  contemplated  buildings.  Yet  Government  had  sanctioned  an 
expenditure  of  £4b00  for  the  erection  of  such  buildings  in  Orkney,  and  in 
Shetland  the  expense  of  buildings  was  a  third  higher.  A  sum  of  £1900  was 
quite  inadequate  to  procure  the  necessary  accommodation  in  Lerwick.  Sheriff 
Thoms  added  that  the  Commissary  Court  records  in  Shetland  had  always  been 
kept  in  the  private  office  of  the  commissary  clerk.  Meantime  the  Kirkwall 
records  are  in  a  condition  similar  to  those  at  Lerwick.  The  remit  of  last  year 
was  renewed  both  as  regards  Orkney  and  Shetland." 

As  the  Sheriffs  who  have  permanently  retired  to  their  country 
houses  may  not  have  a  good  edition  of  the  Statutes  at  their  com- 
mand, we  quote  for  their  benefit  (for  we  cannot  believe  that  in  their 
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eagerness  to  get  away  from  the  world  they  have  omitted  to  order 

the  Journal  to  be  sent  to  them),  the  following  section  of  the  statute 

under  which  their  annual  reports  are  to  be  made : — 

"  Section  10.  The  Sheriffs-depute  and  Stewarts-depute  of  the  several  shires 
and  stewartrles,  or  their  Substitutes,  shall  at  least  once  in  every  year  carefully 
examine  into  the  progress  and  state  of  all  the  different  records  framed  and  kept 
by  the  respective  Sheriff-clerks  and  Stewart-clerks,  and  shall  prepare  exact 
reports  in  writing  setting  forth  the  residt  of  their  examinations,  and  particu- 
larly specifying  the  state  and  situation  of  the  buildings  in  which  the  records 
of  their  respective  shires  and  stewartries  are  kept,  and  how  far  the  laws  and 
regulations  relative  to  the  several  records  have  been  faithfully  and  punctually 
executed  and  obeyed :  and  the  Sheriffs-depute  of  the  several  shires  of  Edin- 
burgh, Haddin^on,  and  Linlithgow,  or  their  Substitutes  respectively,  shall  in 
the  month  of  November  in  every  year  present  such  reports,  duly  autnenticaied, 
to  the  Lords  Commissioners  of  Justiciary  at  Edinburgh ;  and  the  Sheriffs- 
depute  and  Stewarts-depute  of  the  other  shires  and  stewartries,  or  their  Substi- 
tutes respectively,  shall  present  their  said  reports,  duly  authenticated,  to  the 
Lords  Commissioners  of  Justiciary  at  the  Circuit  Courts  that  shall  be  holden 
within  their  respective  bounds  in  the  autumn  of  every  year :  and  the  said  Lords 
Commissioners  of  Justiciary  are  hereby  empowered  to  make  such  orders  thereon, 
or  direct  such  further  inquiries  to  be  made,  as  may  appear  to  them  to  be 
necessary,  and  direct  their  clerks  to  enter  the  same  in  the  Minutes  of  the  Court, 
and  thereafter  to  transmit  the  several  reports,  with  a  certified  copy  of  the 
orders  that  may  have  been  made  by  them  tnereon,  to  the  Lord  Clerk  Kegister, 
at  whose  instance  it  shall  be  competent  to  present  to  the  Lords  of  Council  and 
Session  summary  complaints  against  any  of  the  Sheriff-clerks  or  Stewart-clerks 
or  their  deputies,  on  account  oi  any  neglect  or  malversation  in  the  business  of 
the  several  records  committed  to  their  care,  and  for  redressing  and  punishing 
the  same  according  to  law." 

We  hope  that  Mr.  Thoms  will  persevere  in  his  praiseworthy 
efforts  to  bring  the  present  illiberal  Government  to  a  sense  of  its 
duty.  We  can  testify  from  our  own  knowledge  to  the  utter  insuf- 
ficiency of  the  Court-house  at  Lerwick,  and  to  the  miserable  and 
unsafe  nature  of  the  premises  in  which  the  records  of  the  county 
are  kept.  The  country  would  certainly  not  grudge  a  grant  suf- 
ficient to  provide  proper  accommodation  in  these  respects  for  a  * 
district  which  is  so  little  able  to  provide  it  for  itself,  bjit  which  in 
many  respects  is  so  important  and  so  interesting  a  dependency  of 
the  empire.  Perhaps  if  the  Shetlanders  could  contrive  to  tow  their 
wild  and  picturesque  rocks  a  few  hundred  miles  to  the  south,  and 
moor  them  off  the  coast  of  Connaught,  they  would  have  their  peti- 
tions more  readily  granted. 

The  Law  Agerds  Act. — We  regret  that  there  is  no  possibility  of 
the  Act  of  Sederunt  relative  to  tliis  Statute  being  passed  in  time 
for  our  present  publication. 

Tlie  Parliament  House  Book  for  1873-74. — We  have  received  the 
49th  publication  of  Mr.  Burness's  valuable  compilati9n.  We  have 
so  often  expressed  our  profound  sense  of  its  merits  that  we  have 
this  year  nothing  to  add,  except  that  we  hope  its  publisher  will 
benefit  by  the  passing  of  the  Law  Agents  Act  and  the  consequent 
desire  of  many  country  practitioners  to  become  familiar  with  the 
mysteries  of  Court  of  Session  practice.    Such  knowledge,  we  may 
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assure  them,  can  be  got  in  no  more  satisfactory  way  than  firom  the 
pages  of  this  book,  and  of  ^Ir.  McLaren's  collection  of  the  statutes 
relating  to  procedure  (published  by  Messrs.  T.  and  T.  Clark). 


CarrcBpanbcnre. 

OFFICEES  OF  SCHOOL  BOARDS  UXDER  THE 
EDUCATION  (SCOTLAND)  ACT,  1872. 

Can  a  member  of  a  school  board  be  legally  appointed  to  be  and  act 
as  treasurer,  clerk  or  officer  of  the  board  of  which  he  is  a  memlxT, 
and  receive  remnneratimi  out  of  the  school  rates  for  his  services  as  suchf 

The  Education  Act  is  silent  on  the  subject.  But  it  may  be  said 
a  member  of  a  school  board  holding  these  appointments  is  the  auto- 
crat of  his  own  views.  He  is  also  in  a  somewhat  similar  position 
to  a  town  councillor,  who  cannot  be  appointed  to  and  hold  the  office 
of  town-clerk. 

In  regard  to  remunerating  a  member  of  a  school  board  for  services 
to  the  board  for  any  office  held  by  him  under  the  board,  there 
appears  to  be  some  analogy  between  his  position  to  the  ratepayers 
and  that  of  a  law  agent  wlio  is  a  trustee  under  a  gratuitous  trust,  and 
who  cannot  charge  for  his  professional  services  in  the  trust. 

Law  Agent. 

lO/A  October  1873. 


[The  Board  of  Education  has  intimated  its  opinion  (Circular,  8th 
April  1873,  Tod's  Hamlhook,  p.  220,  fifth  edition)  that  "  it  is  nut 
expedient  that  any  member  of  a  school  board  should  be  appointed 
to  any  of  these  offices,  and  especially  when  a  salary  is  assigned  for 
the  discharge  of  the  duties  tiiereof."  Probably  the  board  might 
have  gone  further,  had  it  been  authorized  or  able  to  give  a  legal 
opinion,  and  have  adopted  the  views  expressed  by  our  correspondent, 
with  which  we  are  inclined  to  agree.  The  case  of  a  director  or 
trustee  entering  into  a  contract  with  the  body  for  which  he  acts  is 
also  parallel.  See  Blaikie  v.  Aberdeen  Railway  Comjyanyy  20th  July 
1854,  1  Macq.  461.  So,  while  it  is  not  perhaps  absolutely  settled 
that  a  Town  Councillor  may  not  be  appointed  Town  Clerk  {Mnnro 
V.  Forbes,  1785,  3  Pat.  App.  23),  we  have  never  heard  it  suggested 
that,  after  such  an  appointment,  he  could  retain  liis  seat  i^  the 
Council. — Ed,  J,  of  J,'\ 


©bituarg. 


Keniviure  Mattland,  Esq.,  Sheriff-Clerk  of  Midlothian^  died  at 
Edinburgh,   October   1st.      Mr.   Maitland,  who  was  cut    off   at 
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the  untimely  age  of  forty-eight,  was  the  son  of  Mr.  John  Maitland, 
a  gentleman  who  after  acting  for  some  time  as  managing  clerk 
to  the  firm  of  Walker,  Eichardson,  and  Melville,  W.S.,  became  a 
Parliamentary  agent  in  London,  where  he  died  two  or  three  years 
ago.  Bom  and  educated  in  Edinburgh,  Kenmure  Maitland  was 
early  apprenticed  to  the  legal  profession  in  the  office  where  his 
father  was  engaged  While  acting  there  as  conveyancing  clerk,  he 
was  appointed  by  the  late  Sheriff  Gordon  to  assist  in  taking  the 
census  of  1851.  This  led  to  his  being  placed  in  a  subordinate  post 
in  the  Sheriff  Clerks  office,  from  which  he  was  by  and  by  pro- 
moted to  the  position  of  Sheriff- Clerk  depute.  In  1859  the 
principal  Sheriff-Clerkship  became  vacant  through  the  retirement 
of  Mr.  John  Archibald  Campbell,  and  the  Conservative  Govern- 
ment then  in  power  bestowed  the  appointment  on  Mr.  Maitland, 
whose  commission  bore  date  11th  June  in  that  year.  The  Scotsman 
says: — "As  a  public  official,  Mr.  Maitland  would  seem  to  have 
won  golden  opinions  from  all  sorts  of  people.  Kind  and  con- 
siderate with  his  subordinates,  he  was  courtesy  itself  towards  all 
with  whom  business  brought  him  into  contact.  Thanks  to  his 
buoyant  temperament,  the  burden  of  official  life  sat  lightly  on  him, 
and  while  discharging  his  public  duties  with  the  utmost  efficiency, 
he  had  always  a  reserve  of  time  and  energy  for  the  enjoyment  of 
congenial  society  and  the  indulgence  of  a  racy  humour.  Mr.  Mait- 
land, in  point  of  fact,  has  long  been  known  as  one  of  the  most 
brilliant  of  our  Edinburgh  beattx  espHts.  The  most  generous  and 
self-forgetting  of  men,  he  was  loved  for  his  simple  goodness  of  heart 
no  less  than  he  was  admired  by  all  who  knew  his  rare  mental  en- 
dowments. In  general  society  he  might  have  been  thought  re- 
served ;  but  set  him  among  a  few  chosen  friends,  and  he  gave  free 
scope  to  a  spirit  of  fun  almost  boyish  in  its  innocent  exuberance, 
but  dignified  by  the  manifestation  of  a  keen  intellect  and  sparkling 
wit.  His  conversation  was  all  alive  with  dexterous  puns  and 
piquant  hons  mots;  and  even  in  his  last  illness  the  irrepressible 
gaiety  of  spirit  would  ever  and  anon  keep  manifesting  itself  under 
the  severest  physical  depression.  Among  the  wide  circle  of  friends 
who  will  mourn  his  loss,  special,  mention  may  be  made  of  the  mem- 
bers of  the  Edinburgh  Angling  Club.  A  skilful  and  enthusiastic 
fisher,  he  was  long  a  leading  member  of  that  association,  and  many  a 
jovial  night  at  the  "Nest"  has  been  enlivened  by  his  genial 
presence.  At  these  suppers  of  the  gods  he  would  now  and  then 
entertain  his  friends  with  humorous  songs  and  baUads,  some  of 
which,  as  well  as  other  jeux  d! esprit  produced  on  various  occasions, 
have  been  printed  for  private  circulation.  It  is  no  news,  we  dare- 
say, to  many  of  our  readers  that  Mr.  Maitland  was  author  of  the 
last  two  pantomimes  produced  at  the  Theatre  Eoyal.  Never  were 
pantomimes  more  successful  than  "Aladdin"  and  "Tom  Thumb," 
and  it  will  be  a  sad  reflection  to  many  amid  the  gaieties  of  Christ- 
mas that  the  deft  hand  which  ministered  so  skilfully  to  our  fund 
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of  healthM  amusement  shall  do  so  no  mora  Bnt  whfle  Mr.  Mait- 
land  will  thus  be  widely  remembered  for  his  social  and  literary- 
gifts,  those  who  knew  him  intimately  will  love  still  better  to 
associate  with  his  name  their  ideal  of  a  perfect  gentleman  and  a 
good  man.  'Mr.  Maitland  was  married  early  in  life  to  Miss  Stein, 
a  lady  who,  we  believe,  was  related  to  Sir  William  Don.  Of  two 
children  bom  to  them,  a  daughter  died  some  years  ago  under  a  dose 
of  chloroform  administered  for  purposes  of  dentistry.  The  survivor, 
Mr.  John  Maitland,  was  recently  admitted  a  member  of  the  Faculty 
of  Advocates." 

John  Listeb,  Esq.,  Advocate  (1832),  died  at  Edinburgh;  Septem- 
ber 30th. 

William  Balfour,  Esq.,  W.S.  (1820),  died  at  Edinburgh,  Sep- 
tember 30th,  in  his  eightieth  year. 

Alexander  Macnie,  Esq.,  Writer,  Glasgow,  died  at  Mid-Tony, 
Callander,  October  4th. 

David  Campbell,  Esq.,  Writer,  Paisley,  died  at  Paisley,  October 
14th.  Mr.  Campbell  entered  the  Town  Council  of  Paisley  in  1859, 
and  was  made  Provost  in  1862.  He  remained  in  the  Council  till 
his  death,  and  was  a  useful  and  energetic  member.  He  was  agent 
for  the  Clydesdale  Bank,  and  was  largely  esteemed  and  respected 
in  the  county  of  Eenfrew.  Mr.  Campbell  was  only  forty-seven 
years  of  age,  and  leaves  a  widow  and  seven  children.  Mr.  Campbell 
was  elected  by  Mr.  Bruce  to  be  leading  lil^eral  agent  for  the  county 
in  August  1871,  in  succession  to  Mr.  Hector,  then  appointed  Sheriff 
Clerk.  Mr.  Campbell  was  also  the  political  agent  for  Mr.  Crum 
Ewing  for  the  burgh  of  Paisley. 

Mr.  Robert  Laidlaw  Lang,  Writer,  died  at  St.  Eonan's,  Viewforth, 
suddenly,  October  19th,  aged  6G.  Mr.  Lang,  we  believe,  was  the 
oldest  of  the  existing  body  of  Advocates*  Clerks  attending  in  the 
Parliament  House ;  and  many  will  miss  and  regret  his  well-known 
figure  and  voice. 

John  Drysdale,  Esq.,  Sheriff  Clerk  of  Lanarkshire,  and  Town 
Clerk  of  Kirkcaldy,  died  at  Kilrie,  Fifeshire,  October  21st,  in  his 
eighty-seventh  year.  Mr.  Drysdale  held  the  oflSce  of  Sheriff  Clerk 
for  sixty-one  years.  His  commission  was  grafted  in  1812  by 
Viscount  Melville,  but  a  few  years  afterwards  the  active  duties  of 
the  office  devolved  upon  deputies.  After  studying  law  at  Edin- 
burgh, the  deceased  commenced  practice  as  a  writer  in  Kirkcaldy, 
where  up  to  the  day  of  his  death  he  held  the  office  of  Town  Clerk, 
having  succeeded  his  father  in  the  office.  As  Sheriff  Clerk  of 
Lanarkshire  he  was  successor  to  his  cousin,  Mr.  James  Cunison. 
He  was  twice  married,  and  had  nine  children. 
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Assurance  Company. — Winding-wp-^Claim  by  Holders  of  Subsisting  Policies 
cigainst  Shareholders  for  Breach  of  Contract —  Unlimited  Liability. — The  deed  of 
Bettleraent  of  an  unregistered  assurance  company  provided  that  in  every  policy 
there  should  be  express  words  for  making  all  sums  of  money  payable  by  virtue 
thereof,  payable  out  of  the  funds  and  assets  of  the  company  only.  The  policies 
accordinj^ly  contained  a  clause  to  that  effect,  which  further  proWded  that  no 
shareholder  should  be  responsible  for  payment  of  the  moneys  assured  beyond 
the  amount  of  the  unpaid  part  for  the  time  being  of  his  shares  in  the  subscribed 
capital.  The  company  was  ordered  to  be  wound-up,  and  calls  having  been 
made  to  the  extent  of  the  unpaid  capital,  all  such  calls  in  respect  of  the  shares 
held  by  A,  a  deceased  shareholder,  were  paid  out  of  her  estate.  The  liquidator, 
on  behalf  of  the  holders  of  all  policies  subsisting  at  the  date  of  the  winding-up, 
sought  to  carry  in  a  further  claim  against  A's  estate,  on  the  ground  that  the 
company  had  broken  their  contract  with  the  holders  of  these  policies,  and  that 
the  liability  of  the  shareholders  was  therefore  unlimited  in  re8i)ect  of  such 
policies  :  Held,  per  Malins,  V.C.,  that  the  claim  could  not  be  sustained. — Leih- 
bridge  v.  Adavis,  26  L.  T.  Rep.  (n.s.)  147  ;  41  L.  J.  Ch.  710. 

Check. — Relation  between  Holder  and  Jhawee. — A  promise  by  the  drawee  to 
the  drawep  of  a  check,  draft  or  bill  of  exchange,  to  accept  and  pay  the  same  does 
not  make  the  drawee  liable  to  an  action  by  a  holder,  unless  the  latter  has  taken 
the  check,  draft  or  bill  of  exchange  on  the  faith  of  such  promise.  [Note,  as 
to  the  law  of  Scotland,  Ersk.  iii.  2,  29,  Carter  v.  M'/ntos/i,  March  20,  1862,  24 
D.  925,  etc.  Comp.  also  jEtna  Bank,  ante,  p.  496.] — Carr  v.  National  Security 
Bank,  107  Mass.  45. 

Marine  Insurance. — Contraband  of  War — Continuity  of  Voyage. — ^Whilst 
war  was  existing  between  the  United  States  of  America  and  the  so-called  Con- 
federate States,  goods  were  insured  on  a  voyage  from  London  to  Matamoras  by 
a  policy  which  contained  a  warranty  against  contraband  of  war.  Matamoras 
was  a  neutral  port  belonging  to  Mexico,  but  the  intention  of  the  assured  from 
the  beginning  was  to  send  the  goods  on  to  the  Confederate  States  by  tranship- 
ping them  at  Matamoras,  and  conveying  them  across  the  river  which  divided 
Mexico  from  the  territory  then  in  the  possession  of  the  Confederate  States. 
oome  of  the  goods  which  were  so  insured  consisted  of  artillery  harness  : — Held, 
that  such  goods  were  contraband  of  war,  and  that  there  was  therefore  a  breach 
of  the  said  warranty,  which  avoided  the  whole  insurance. — Seymour  v.  The  London 
and  Provincial  Marine  Insur.  Co,,  41  L.  J.,  C.  P.  193. 

Contract. — Sale — Rejection  of  Goods — Damages. — Defts.  engaged  to  supply 
shoes  to  pits,  according  to  sample,  to  be  inspected  and  paid  for  by  pits,  before  ship- 
ment, it  being  known  that  the  shoes,  were  intended  for  the  French  army ;  a 
large  quantity  of  shoes  were  inspected,  approved  and  delivered,  and  a  portion 
sent  by  pits,  to  Lille.  It  was  aiterwards  discovered  by  pits,  that  some  of  the 
shoes  contained  paper  in  the  soles,  which  the  French  authorities  would  not 
allow  ;  and  after  various  communications  defts.  agreed  to  take  back  shoes 
returned  because  they  had  paper  in  the  soles,  but  not  a  larger  quantity  if  only 
a  few  were  defective.  The  French  authorities  rejected  all ;  and,  on  cutting 
open  a  large  number,  most  were  found  to  contain  paper,  which  was  also  founa 
in  the  sample.  The  shoes  both  delivered  and  undelivered  were  inferior  to  sam- 
ple. Pits,  gave  notice  that  they  rejected  the  shoes  delivered  and  would  receive 
no  more,  and  brought  their  action  : — Held  that  the  pits,  were  entitled  to  reject 
the  shoes  delivered,  and  throw  them  back  on  defts'.  hands  at  Lille  and  in 
England  respectively,  to  refuse  to  take  more,  and  to  recover  as  damages  the 
whole  money  paid,  the  ex])en8e  of  sending  to  and  keeping  at  Lille,  and  the 
loss  of  profit  on  all  shoes  delivered  or  not. — HeiUmt  v.  Hickson,  41  L.  J.,  C. 
P.  228. 
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Trover. — Conversion — PrinctpcdandAgeTU — Liability  of  Broker. — ^B.  obtained, 
by  means  of  a  fraud,  thirteen  bales  of  cotton  from  pits.  He  sold  them  on  the 
23kI  of  December  1869,  to  defts.,  who  were  cotton  brokers,  for  cash,  payable  the 
same  day.  Defts.  took  samples  and  exhibited  them  to  N.  (a  spinner  of  cotton), 
who  examined  them  in  onler  to  judge  the  quality  of  the  cotton  ;  he  also  nia<ie 
inquiries  as  to  the  quantity  and  the  price,  and  agreed  to  take  the  bales  at  the 
price  named,  T^nth  the  addition  of  £1,  4s.  lOd.  for  commission,  and  68.  6d.  for 
porterage.  Defts.  sent  one  of  their  clerks  with  a  cart  to  the  warehouse  of  B., 
obtained  the  bales  and  forwarded  them  to  N.,  who  paid  the  price  and  proceeded 
to  spin  the  cotton  into  yam,  as  defts.  knew  that  he  would  do.  N.  had  not  in- 
structed defts.  to  buy  tne  particular  cotton  for  him,  but  he  had  informed  them 
that  he  was  coming  on  the  23rd  of  December  to  purchase  cotton  through  them- 
They  had  been  in  the  habit  of  buying  cotton*  for  him,  and  at  the  time  th<*y 
bought  the  particular  cotton  of  B.  they  intended  to  buy  it  as  brokers,  and  in- 
tended it  for  N.,  believing  that  it  was  such  cotton  as  he  was  coming  to  buy,  and 
that  when  he  anived  he  would  take  it.  Pits,  having  discovered  that  they  had 
been  cheated  by  B.,  sued  defts.  in  trovef  for  the  bales  of  cotton.  At  the  trial 
the  jury  were  asked  whether  the  bales  in  question  were  bought  by  defts.  as 
agents  in  the  course  of  their  business  as  brokers,  and  whether  they  dealt  with 
the  goods  only  as  agents  to  their  principals.  The  verdict  was  found  for  deft<*., 
but  the  Court  of  Queen's  Bench  made  a  rule  absolute  to  set  that  verdict  aside, 
and  enter  one  for  pits.  : — Held  (upon  appeal),  by  Kelly,  C.B.,  Byles,  J.,  an<l 
Brett,  J.,  that  defts.  were  not,  uncler  the  circumstances,  guilty  of  a  conversion, 
in  respect  of  which  the  action  could  be  maintained  ;  by  Martin,  B.,  Channell, 
B.  and  Cleasbv,  B.,  that  pits,  were  entitled  to  succeed  in  the  action. — Fowler  v. 
Hollins  (Ex,  Ch.),  41  L.  J.,  Q.  B.  277. 

Carriers. — Late  Delivery  of  Goods — Non-acceptance  of  Goods  by  Consignee — 
Measure  of  Damages. — A  common  carrier  is  liable  for  the  late  delivery  of  goods 
received  by  him  in  the  amount  of  damages  which  may  reasonably  be  expected 
to  arise  out  of  the  breach  of  an  ordinary  contract ;  but  lie  is  not  liable  to  an 
unusual  amount  of  damages,  arising  out  of  exceptional  circumstances,  unless 
distinct  notice  is  given  to  the  carrier  by  the  consignor  before  the  delivery  of 
the  exceptional  circumstances  touching  the  deliver}'  of  the  goods.  A  consignor, 
having  a  contract  with  his  consignees  for  the  delivery  to  the  consignees  of  the 
"goods  by  a  particular  day  at  an  exceptional  price,  with  power  in  the  consignees 
to  reject  the  goods  and  rescind"  the  contract  if  not  performed  to  the  day,  delivered 
to  a  railway  company  goods  within  the  contract,  m  time  for  delivery  to  the  con- 
signees within  the  time  mentioned  by  the  contract,  and  at  the  time  of  delivery 
the  company  had  notice  that  the  consignor  was  under  a  contract  to  deliver  by 
the  time  mentioned  in  the  contract,  and  was  liable,  in  case  of  late  delivery,  to 
have  the  goods  thrown  on  his  hands.  The  company  did  not  deliver  the  goods 
till  after  the  time  stipulated  in  the  contract,  and  the  consignees  refused  to 
receive  them  : — Held,  that  the  measure  of  damages  to  which  the  company  was 
liable  was  the  difference  between  the  market  price  of  the  goods  on  the  day 
when  they  ought  to  have  been  delivered,  and  on  the  day  when  they  were  de- 
livered, and  anj'  incidental  expenses  to  which  the  consignor  might  have  been 
put  in  finding  a  customer  and  reselling  the  goods  ;  but  that  the  company,  under 
the  notice  which  they  had  received,  were  not  liable  to  repay  to  the  consignor 
the  dilftjrence  between  the  exceptional  price  mentioned  in  the  contract  and  the 
price  of  re-sale. — Horn  v.  Midland  Ry.  Co.,  41  L.  J.,  C.  P.  263. 

CouMON  Carriers. — Live  Animals — Vice  of  Animab — Liability  ieiihout 
Negligence. — The  liabilitv  of  a  railway  company  as  common  carriers  of  live 
animals  as  well  as  of  goo^s  is,  in  the  absence  of  any  negligence,  subject  not  only 
to  the  exception  of  the  act  of  God  or  the  Queen's  enemies,  but  to  the  further 
exception  of  any  act  wholly  attributable  to  the  development  of  a  latent  inherent 
vice  in  the  animal  itsell    A  bullock,  one  of  a  number  of  cattle  delivered  to  a 

^way  company,  was  properly  loaded  into  a  proper  truck  by  the  railway  com- 
.    The  truck  was  properly  fastened  and  secured,  but  in  the  course  of  its 
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journey,  the  bullock  escaped  from  the  truck  and  was  found  lying  dead  on  the 
railway.  There  was  no  negligence  on  the  part  of  the  Kiilway  company,  and  the 
fact  was  that  the  escape  of  the  bullock  was  wholly  attributable  to  the  efforts 
and  exeilions  of  the  animal  itself — Held,  that  the  company  was  not  liable  for 
the  loss  of  the  animal. — G,  W,  Ry.  Co.  v.  BUncery  41  L.  J.,  C.  P.  268. 

Netgligence. — Dwelling-house — Escape  of  water  on  upper  floor. — Pit.  car- 
ried on  business  on  the  ground  floor  of  a  house,  the  deft.'s  offices  being  on 
the  second  lioor.  One  morning  pit.  found  that  a  quantity  of  water  had  oozed 
through  the  ceiling  and  damaged  his  stock-in-trade.  The  water  had  escaped 
from  a  water-closet  in  the  det't.'s  offices,  owing  to  the  valve  having  got  out  of 
oixler,  80  that  the  water  flowed  into  the  pun  and  completely  filled  it.  There 
was  no  evidence  of  negligence  on  "part  of  defts.,  nor  did  it  appear  that  they 
knew  that  the  valve  was  out  of  repair — Held,  that  they  were  not  liable,  as  there 
was  no  obligation  on  them  under  aU  circumstances  and  at  all  hazards  to  keep 
the  pipes  from  overflowing  and  their  room  water-tight. — Ross  v.  Fedden,  41 
L.  J.,  Q.  B.  270. 

Principal  and  Surety. — Embezzlement  by  servant  a  discharge  of  surety. — 
Deft,  guaranteed  that  he  would  be  answerable  for  any  loss  not  exceeding  i5(), 
which  pit.  might  sustain  through  any  breach  of  duty  by  S.,  her  servant,  in 
receiving,  collecting,  and  paying  over  to  her  moneys  due  from  custcmiers.  To 
an  action  brought  upon  such  guarantie,  deft,  in  respect  of  moneys  received  by 
S.  on  account  of  pit.,  after  the  giving  by  deft,  of  the  guarantie,  and  before  the 
12th  of  Nov.  1869,  paid  money  into  Court ;  and  with  respect  to  the  residue  of 
pit's  claim,  deft  pleaded,  by  way  of  defence  upon  equitable  grounds,  that, 
after  the  giving  of  the  guarantie  of  deft,  and  before  12th  Nov.  1869,  IS.  em- 
bezzled moneys  received  by  him  to  the  amount  of  £bl,  that  plt^  became  aware 
of  this  on  or  about  20th  Nov.  1869,  and  that  without  informing  deft,  thereof, 
she  agreed  with  S.  that  he  should  continue  in  her  service,  and  should  pay  her 
£3  a-month  in  liquidation  of  the  sum  of  £bl ;  and  thereupon  S.  agreed  to  con- 
tinue, and  did  continue,  in  the  service  of  pit.  until  4th  April  1871  ;  that  during 
that  time  he  paid  to  pit  sums  of  money  amounting  to  j£48  ;  that  during  such 
continuance  of  S.  in  such  service,  he  collected  the  moneys  for  and  on  behalf  of 
pit.  comprised  in  the  residue  therein  pleaded  to  ;  that  during  the  whole  of  the 
time  S. -collected  the  said  sums  of  money,  deft  was  ignorant  of  the  embezzle- 
ments prior  to  the  said  20th  of  Noveml)er  1869  ;  and  that  deft,  was  prevented 
from  revoking  the  guarantee,  and  compelling  S.  to  pay  to  him,  deft.,  the  moneys 
he  was  liable  under  the  guarantie  to  pay  to  pit — Held,  by  Cockbuni,  C. J., 
Lush,  J.,  and  Quain,  J.,  that  the  plea  was  good,  and  that  in  the  case  of  a  con- 
tinuing guarantie  for  the  honesty  of  a  servant,  if  the  master  discovers  that  the 
servant  has  been  guilty  of  acts  of  dishonesty  in  the  course  of  the  service  to 
which  the  guarantie  relates,  and  if,  itistead  of  dismissing  the  servant,  as  he  may 
do  at  once  and  without  notice,  he  chooses  to  continue  him  in  his  employ  with- 
out the  knowledge  and  consent  of  the  surety,  express  or  implied,  he  cannot 
afterwards  have  recourse  to  the  surety  to  make  good  any  loss  which  may  arise 
from  the  dishonesty  of  the  servant  during  the  subsequent  service — Held,  by 
Blackburn,  J.  (with  some  hesitation),  and  bn  the  grounds  expressed  by 
Malins,  V.C,  in  Burgess  v.  Eve,  41  L.  J.  Rep.  (n.8.)  Chanc.  515,  that  the  deft, 
was  eiititled  to  judgment  on  the  demurrer  to  the  plea. — Phillips  v.  Faxhall,  41 
L.  J.,  Q.  B.  293. 

Trespass. — Escape  oftoaier  accumulating  in  excavation — Consemtential  damage. 
— Pit's  mine  was  flooded  by  water,  which  had,  after  an  unusual  rainfall,  accu- 
mulated in  an  excavation  made  by  defts.  on  their  land,  and  had  escaped  thence 
through  their  mine  into  pit's,  which  was  situated  at  a  lower  level — Held,  that 
although  defts.,  in  making  the  excavation,  had  no  intention  of  collecting  water 
therein,  and  although  they  had  provided  an  outlet  for  such  an  amount  of  water 
as  might  be  looked  for  in  ordinary  seasons,  the  case  was  still  governed  by 
Rylands  v.  Fletcher  (37  Law  J,  Rep.  (n.s.)  Exch.  171),  and  defta  were  liable  for 
the  damage  sustained  by  pit. — Smith  v.  Fletcher,  41  L.  J.,  Ex.  193. 
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Foreign  Enubticent  Act. — Prize — Towage, — ^The  employment  of  a  Briti^ 
steam-tu^  to  tow  a  prize  to  the  captoi^s  waters  is  a  despatching  a  ship  from  the 
United  Kingdom  for  the  purpose  of  being  employed  in  the  naval  serrice  of  a 
foreign  State  within  the  meaning  of  section  8  of  the  Foreign  Enlistment  Act  of 
IS70.— Queen  v.  Elliot— The  Gauntlet,  41  L.  J.,  Adm.  65  (in  the  Privy  Council). 

Conflict  op  Laws. — Damage  to  cargo — German  ship  and  English  cargo — 
Charter-party  and  Bill  of  Lading — War, — A  Grerman  slup,  while  in  a  G<rrman 
port,  was  chartered  by  a  charter-party  in  the  English  langua^  by  English 
charterers,  and  the  ports  of  call  for  orders  and  of  final  deliver}'  of  car>^  were 
English.  On  a  question  of  delay  in  delivery  of  cargo — Heldj  that  the  contract 
must  be  governed  by  English  law.  The  excepted  perils  mentioned  in  the 
charter-party  were  more  numerous  than  those  in  the  bill  of  lading — Held,  that, 
under  the  circumstances,  both  instruments  together  contained  the  contract.  The 
S.  R,  a  German  ship,  with  an  English  cargo,  being  in  need  of  repairs,  put  into 
V.  in  the  month  of  August,  and  then  ascertained  the  existence  of  the  war  be- 
tween France  and  Germany.  The  rei^irs  were  completed  on  the  21st  of  Sep- 
temlxT,  but  the  master,  under  the  advice  of  his  consul,  did  not  set  sail  till  the 
23<i  of  December — Held  that,  under  the  circumstances,  the  risk  of  capture  was 
such  that  the  delay  was  justifiable.  According  to  both  English  and  German 
law,  an  apprehension  oi  capture,  founded  upon  circumstances  calculated  to 
affect  the  mind  of  a  master  of  ordinary  courage,  judgment,  and  experience, 
would  justify  delay. — The  San  Roman,  41  L.  J.,  Adm.  72. 

Conflict  of  Laws. — Damage  to  cargo— German  tkip  and  contract  between 
Germans, — The  master  of  a  German  ship,  while  at  Constantinople,  by  a  charter- 
party,  partly  in  English  and  partly  in  German,  and  entered  into  with  Germans, 
diartered  his  ship  to  take  a  cargo  from  Taganrog  to  England,  Havre,  or  Ham- 
burg— Held,  that  the  contract  must  be  construed  according  to  German  law. 
Detention  of  the  vessel  at  Gibraltar  from  the  18th  of  August  1870  to  the  2d  of 
February  1871,  during  the  war  between  France  and  Germany — held,  under  cir- 
cumstances, to  be  justifiable.  By  German  law,  if  a  vessel  is  liable  to  risk  of 
capture,  either  party  may  withdraw  from  the  contract  of  affreightment,  but  the 
master  is  not  obliged  to  part  with  the  cargo  or  to  tranship  it,  unless  distance 
freight,  as  well  as  other  claims  of  the  shipowner  and  the  contributions  due  from 
the  cargo  for  general  average,  etc.,  have  oeen  paid  or  secured — Held,  that  a  de- 
mand upon  the  master  to  tranship  at  his  own  risk  and  expense,  was  not  such  a 
compliance  with  the  German  law  as  obliged  him  to  tranship. — The  Express,  41 
L.  J.,  Adm.  79. 

Benefit  Building  Society. — Winding  up — Distinction  hetvceen  investing 
memhers  and  outside  creditors, — By  one  of  the  rules  of  a  building  society,  mem- 
bers who  held  investment  shares  were  entitled,  on  giving  one  month's 
notice,  to  withdraw  their  investments,  it  being  provided  that,  if  several  mem- 
bers should  give  notice  to  withdraw  at  one  time,  they  should  be  iwiid  in  rota- 
tion, according  to  the  priority  of  notice.  Another  rule  provided  for  the  refer- 
ence of  disputes  to  arl)itration.  On  the  26th  of  April  tne  petitioner,  a  holder 
of  five  investment  shares^  gave  notice  to  withdraw  her  investment.  Si;cteen 
hundred  investing  members  had  previously  given  notice  to  withdraw  invest- 
ments to  the  amount  of  £350,000.  On  the  28th  of  May,  altered  rules  were 
duly  certified,  and  it  was  thereliy  provided  that  dividends  should  be  paid  to  all 
the  members  in  part  repayment  of  the  principal  of  their  investments,  and  that 
any  member  holding  investment  shares  might  give  one  month's  notice  of  his 
desire  to  withdraw,  and  that  at  the  expiration  of  such  notice  he  should  cea.se  to 
be  a  member  of  the  society,  but  should  be  entitled  to  receive  the  same  dividends 
as  continuing  members,  and  to  be  paid  the  balance  of  the  princi]ial  of  his 
investment  snares  when  the  funds  of  the  society  would  'admit  of  it,  in  such 
instalments  as  the  directors  might  determine.  The  petitioner,  not  being  paid 
at  the  expiration  of  the  month,  gave  the  statutory  notice  under  the  199th 
section  of  the  Companies'  Act  1862,  and  subsequently  filed  a  petition  for  wind- 
ing up  the  society.    It  appeared  that  the  society  had  sufficient  assets  to  meet 
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all  claims,  but  that  these  would  take  a  long  time  to  realize,  and  that  it  had  not 
money  in  hand  to  pay  all  members  who  had  given  notice  of  withdrawal  previ- 
ously to  the  petitioner  : — Held,  that  the  199th  section  did  not  entitle  the  peti- 
tioner to  a  winding-up  order  : — Held,  also,  that  the  petitioner,  as  an  investing 
member,  stood  on  a  different  footing  from  outside  creditors,  and  was  not 
entitled  ex  debito  justitue  to  an  order  for  winding  up  under  the  199th  clause  of 
the  Companies'  Act,  and  that  the  Court  had  a  discretion  to  order  or  refuse  a 
winding  up. — SembU,  the  rules  as  altered  were  not  illegal — Ee  the  Planet  Benefit 
Building  and  Investment  Society^  41  L.  J.  Ch.  738. 

Trade  Mark. — Arbitrary  name  given  to  new  article — Injunction. — The  plain- 
tiff, a  woollen  manufacturer,  introduced  into  the  market  cloths  of  particular 
textures  made  by  him,  under  arbitrary  names,  as  "  Sefton,"  "  Turin,"  etc.  The 
defts.  copied  the  patterns,  which  were  not  registered,  and  sold  the  cloths  under 
the  same  names.  The  defts.  also  used  a  ticket  in  sending  their  cloth  to  the 
wholesale  dealers,  closely  resembling  that  of  the  plaintiff ;  but  they  explained 
that  they  purchased  the  ticket,  which  was  of  a  simple  description,  and  did  not 
bear  the  manufacturer's  name,  from  the  stock  of  a  stationer,  without  any  in- 
tention to  copy  the  plaintiff's.  They  claimed  to  be  entitled  to  describe  the 
cloths  by  the  names  given  to  them  by  the  plaintiff : — Held,  that  the  plaintiff 
was  solely  entitled  to  the  names  as  trade  marks ;  and  that  the  use  of  the  tickets, 
even  if  innocent,  was  unjustifiable. — Hirst  v.  Denham,  41  L.  J.  Ch.  752. 

Custom  of  Stock  Exchange. — Contract — Specific  Performance — Infant  tranS' 
feree. — M.  sold  fifty  shares  in  a  company  (upon  which  there  remc^ned  a  liabilitv 
of  ^00)  through  his  broker,  a  member  of  the  Stock  Exchange,  to  N.,  a  stock 
jobber,  also  a  member.  On  the  settling  day  N.  passed  the  name  of  L.,  which 
he  had  received  from  some  other  broker  to  M.'s  broker,  who  prepared  a  transfer 
to  L.,  which  M.  executed.  The  price  was  paid,  and  the  transfer  handed  over 
in  the  usual  way.  The  transfer  was  never  registered.  Two  years  later  the 
company,  being  ordered  to  be  wound  up,  M.'s  name  was  put  upon  the  list  of 
contributories,  and  calls  upon  him  were  made.  He  then,  for  the  first  time, 
discovered  that  L.  was  an  infant :  Held,  that  the  jobber  had  not  "performed  his 
contract,  and  that  he  was  bound  to  indemnify  M.  ac^ainst  the  calls. — Rennie  v. 
Morris,  41  L.  J.  Ch.  321,  overruled. — Merry  v.  NickaUs,  41  L.  J.,  Ch.  767. 

Partnership. — Assets,  which  cannot  be  sold — Contract  ru)t  assignable — Mode  of 
Valuation^ — A.  and  B.  carried  on  the  business  of  carrying  mails  under  a  con- 
tract entered  into  by  the  Postmaster-General  with  B.,  and  not  assignable.  A. 
died,  B.  continued  to  carry  on  the  business  under  the  contract,  and  refused  to 
accoimt  for  the  value  of  the  contract  to  the  executors  of  the  deceased  partner : 
— Held,  that  as  the  contract  was  not  assignable,  and  its  value  could  not  be 
ascertained  in  the  usual  way  by  sale,  it  must  be  referred  tp  Chambers  to  ascer- 
tain the  value,  and  the  surviving  partner  must  pay  that  amount  to  the  executors 
of  the  deceased,  with  a  share  of  the  profits  since  the  death  of  deceased,  a  fair 
sum  being  allowed  to  the  surviving  partner  for  his  services  in  carrying  on  the 
business. — Ambler  v.  Bolton,  41  L,  J.,  Ch.  783. 

Misrepresentation  in  Law. — Mistake — Railway  Company — Liabilitj/  of 
Directors, — The  doctrine  that  a  person  who  by  a  false  representation  induces 
another  to  do  an  act  which  results  in  a  loss^  is  liable  to  make  good  his  represen- 
tation, does  not  apply  where  the  misrepresentation  is  one  of  law  only,  where 
(with  the  sanction  of  their  Board)  three  directors  of  a  railway  company  signed 
an  authority  to  the  company's  bankers  to  honour  the  company's  checjues,  and 
upon  the  strength  of  this  authority  the  bank  permitted  the  company  to  over- 
draw their  account  t(x  a  very  lai^e  amount,  the  directors  who  signed  the  autho- 
rity were  held  not  to  be  personally  liable  for  the  debt,  even  if  the  authority 
could  be  considered  as  a  misrepresentation  (which  probably  it  was  not)  that  the 
company  had  power  to  overdraw  their  account,  which  they  could  not  legally  do. 
By  an  arrangement  with  the  manager  of  the  company's  bank,  preference  shares 
and  debentures  of  the  railway  company,  on  which  nothing  was  paid,  were 
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issued  to  two  of  the  directors  of  the  company,  and  transferred  to  nominees  of 
the  bank  as  security  for  the  above-mentioned  advances  : — Held,  under  the  cir- 
cumstances, that  the  bank  knew  at  the  date  of  the  transfer  that  nothing  had 
been  paid  on  the  shares  and  debentures,  and  that  there  was  no  misrepresenta- 
tion or  fraud  in  the  transaction. — Beatiie  v.  Lojd  Ebury,  41  L.  J.  Ch.  b04. 

• 

Lands  Clauses  Act  (8  Vict  c.  18,  «.  49). — Severance — Precarious  Interest. — 
Plaintiffs,  a  volunteer  corps,  obtained  leases  of  different  plots  of  land  for  the 
erection  of  a  rifle  range  of  80  yards.  Immediately  behind  the  butts  was  a 
land  occupied  by  A,  and  beyond  that  some  marsh  land,  both  of  which  were 
required  by  the  rifle  corps  for  the  purpose  of  making  provision  for  the  safety 
of  the  public  during  the  time  the  butts  were  in  use.  The  pits,  obtained  a  lea.<e 
of  the  marsh  land,  but  only  made  a  verbal  agreement  with  A  for  the  use  of  his 
land  during  the  rifle  practice,  in  consideration  of  an  annual  payment  of  ^49. 
The  defts.,  under  their  compulsor}*^  powers,  took  a  portion  oi  t£e  manh  land 
occupied  by  pits,  for  a  use  which  put  a  stop  to  the  use  of  the  rifle  range.  At 
an  in<|uisition  under  the  Lands  Clauses  Act,  ss.  38,  50,  the  jury  a.sse^ed  the 
value  of  the  land  taken,  and  damages  for  the  injury  to  the  rifle  range  : — Heldj 
that  there  might  be  an  injury  from  severance  within  the  meaning  of  the 
Act,  although  the  land  taken  M'as  not  immediately  contiguous  to  that  retained 
by  pits.,  and  that  the  fact  that  pits,  had  precarious  occupation  of  the  land  of 
A  onlv  aflected  the  quantum  of  compensation  to  be  awarded  to  them. — HoU 
V.  Gaslight  d-  Coke  Co,,  41  L.  J.,  Q.  B.  351. 

Marine  Insurance. — Re-assurance  subject  to  conditioTis  of  original  policy. — 
A  policy  of  insurance  was  underwritten  by  defts.  for  ^1000,  Vhich  was  declared 
to  be  a  re-assurance,  subject  to  all  clauses  and  conditions  of  the  original  policy, 
on  the  ship  D.  at  and  from  any  port  or  ports  in  any  order  on  the  AVei^t  Coast  of 
Africa  to  the  vessel's  port  or  ports  of  call  and  discharge  in  the  United  Kingdom, 
the  insurance  to  commence  **  from  the  loading  of  the  goods  at  as  above.**  By 
the  original  policy  the  insurance  was  for  j£10(K)  upon  the  cargo  of  the  D.  at  anH 
from  Liverpool  to  any  ports  in  any  order  backwards  and  forwards,  and  forwaids 
and  backwards,  on  the  coast  of  Africa,  and  thence  back  to  a  port  of  discharge 
in  the  United  Kingdom,  with  leave  to  increase  the  valuation  of  the  caigo  on 
the  hgniewartl  voyage  ;  "  outward  cargo  to  be  considered  homeward  interest 
twenty-four  hours  after  her  arrival  at  her  first  port  of  discharge.*'  Goods  were 
shipped  at  Liverpool,  and  the  vessel,  with  the  same  goods  on  board,  departed 
from  a  port  on  the  West  Coast  of  Africa,  and  more  than  twenty-four  after 
she  had  arrived  at  her  first  port  of  discharge,  the  goods  were  lost  by  perils  in- 
sured against  in  the  original  policy  :  —Htld^  that  the  words  "  the  insurance  to 
commence  from  the  loading  of  the  goods  as  above''  were  qualified  l»y  the  woitls 
in  the  original  policy,  by  which  outward  cargo  was  to  be  considered  homeward 
"  interest  twenty-four  hours  after  the  vessers  arrival  at  her  first  port  of  dis- 
charge, and  that  the  risk  had  consequently  attached,  and  the  iniderw  iters  weie 
liable. — Joyce  v.  liealm  Marine  Insurance  Co,,  41  L.  J.,  Q.  B.  356. 

Covenant  against  trade. —  Unreasonableness  —  Costs. — Deft,  entered  into  a 
covenant  that  he  should  not,  at  any  time  within  two  years  from  quitting 
Messrs.  A.  &  Son's  ser\'ice,  directly  or  indirectly  sell,  i>rocure  oi-<l(»rs  for  the 
sale,  or  recommend,  or  be  in  anywise  concerned  or  engaged  in  the  sale  or  recom- 
mendation, either  on  his  own  account  or  for  any  other  person  or  persons  or 
any  coniixiny,  of  any  Burton  ale,  or  beer  or  porter,  or  of  any  ale,  beer  or  porter 
brewed  at  Burtun,  or  offered  for  bivle  as  such,  other  than  the  ale,  or  beer  or 
porter  brewed  by  the  firm : — Htld^  that  the  covenant  went  beyojid  anything 
that  could  be  reiisonably  required  for  pits',  protection,  and  was  inojjerative  in- 
dependently of  any  absolute  rule  requiring  a  limitation  of  area.  *SVm6ie,*the 
want  of  such  limitation  would  have  avoided  the  covenant.  Deft,  having  broken 
his  express  contract,  was  allowed  no  costs. — AlUopp  v.  Wheatcroft,  42.  L.  J. 
Ch.  12. 

Kegligencb. — Railway  company-^  Agreement  by  passenger  to  travel  at  his  oan 
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risk. — Declaration,  that  pit.  was  received  by  defts.  a  railway  company,  as  a 
passenger  to  be  safely  carried  on  their  railway  on  a  journey  from  Piel  Pier  to 
Carlisle,  and  that  defts.  so  negligently  managed  the  railway  and  the  traffic 
upon  it  that  a  collision  took  place,  by  which  pit.  was  injured.  Plea  that  pit. 
was  received  as  a  passenger  (as  a  drover  accompanying  cattle)  under  an  agree- 
ment that  he  should  travel  at  his  own  risk.  Beplication,  that  it  was  by  reason 
of  ^ross  and  wilful  negligence  and  mismanagement  of  defts.  that  the  collision 
toc5t  place : — Held,  that  the  replication  was  bad,  for  the  agreement  stated  in 
the  plea  must  be  taken  to  include  the  negligence  mentioned  in  the  replication. 
— Macaulay  v.  Fumess  Bailioay  Co,,  42  L.  J.,  Q.  B.  4. 


^ht  ScoUxBh  ^ah)  JJaga^iitt  anb  Shmff  Court  Reporter. 

•SHERIFF  COURT  OF  RENFREWSfflRE— PAISLEY. 

Sheriffs  Eraser  and  Cowan. 

STEWART  V,  JARYIE. 

Jurisdiction  —  Reconvention  applicable  to  Sheriff  Courts  cw  between  natives 
resident  in  different  Counties. — The  following  are  the  interlocutors,  viz. : — 

"  Paisley,  \st  July  1873. — Having  heard  parties*  procurators  on  the  prelimi- 
nary pleas  stated  for  the  defender :  Finds,  in  fact,  that  the  defender,  on  the  8th 
August  1872,  raised  an  action  in  the  Sheriff  Court  of  Renfrew  and  Bute, 
against  the  pursuer,  calling  upon  him  to  account  for  his  intromissions  under 
a  minute  of  agreement  between  said  parties,  dated  9th  June  1871,  that  the 
record  was  never  closed  in  said  action,  and  the  last  order  therein  being  dated 
5th  November  1872,  the  process  is  now  dismissed  in  terms  of  the  Sheriff  Couit 
Act ;  Finds  that  during  the  dependence  of  said  process  the  summons  in  the 
present  action  was  brought  into  court  of  date  23rd  September  1872 ;  and  that 
the  questions  raised  relate  entirely  to  alleged  claims  oy  the  present  puimier 
under  the  said  minute  of  agreement,  dated  9th  June  1871,  against  the  defender : 
Finds  further,  that  appearance  was  entered  by  the  defender  in  this  action  on 
30tli  September  1872,  the  pursuer's  condescendence  was  lodged  on  14th  October 
1872,  and  the  defences  on  4th  March  1873  ;  that  the  defender  is  admitted  to 
be  resident  in  Lanarkshire  and  not  in  Renfrewshire :  Finds  in  law  that  in  the 
circumstances  of  this  case  tlie  defender  has  prorogated  the  jurisdiction  of  the 
Sheriff  Court  of  Renfrew  and  Bute:  therefore  Repels  the  preliminary  pleas 
stated  for  the  defender,  allows  the  pursuer  a  proof  of  his  avennents,  and  the 
defender  a  conjunct  probation,  and  grants  diligence  to  parties,  and  appoints  the 
proof  to  proceed  upon  the  18th  current,  at  ten  o'clock  a.m.       Hcgh  Cowan. 

"  Note, — The  competency  of  the  present  action  must  be  judged  of  as  at  the 
date  of  its  being  raised.  Had  the  objection  of  want  of  jurisdiction  been  stated 
on  its  coming  into  court,  the  S.-S.  thinks  that  it  could  not  but  have  been 
repelled,  as  it  was  only  a  conclusive  answer,  if  true,  to  the  action  which  the 
present  defr.  had  immediately  before  rjiised.  He  called  upon  the  pursuer 
to  account  for  his  intromissions,  and  the  pursuer  in  answer  said,  I  offer  to  prove 
that  so  far  from  my  being  due  vou  anything  you  are  indebted  to  me  in  several 
sums.  It  would  undoubtedly  tLen  have  been  for  the  interest  of  all  parties  that 
the  two  proces^ses  should  have  been  conjoined,  and  one  record  made  up  to  try 
the  questions.  That  the  other  process  has  been  allowed  to  die  away  does  not  alter 
the  case  as  it  appears  to  the  S.-S. — Parties  were  convened  in  the  Sheriff  Court 
of  Renfrew  and  Bute — and  the  pursuer  is  now  submitting  to  the  very  tribunal 
before  wliich  the  defr.'s  own  action  has  raised  his  claims  under  the  minute  of 
agreement.  But  even  if  regard  be  had  to  the  procedure  in  the  present  action 
alone,  it  apjiears  to  the  S.-S.  that  the  defr.  has  prorogated  the  jurisdiction  of 
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the  court  In  place  of  stating  at  the  first  calling  of  the  case  that  he  objected 
to  the  jurisaiction,  he  appeared,  and  allowed  an  order  to  be  pronounced  for 
condescendence  and  defences,  thus  incurring  the  expense  of  making  up  the 
record  without  any  notice  of  his  intended  objection.  The  S.-S.  has  therefore 
repelled  the  plea  state  i.  H.  C." 

"  Edinburgh f  6th  August  1873. — The  Sheriff  having  considered  this  process  : 
Kecals  the  following  finding  in  the  interlocutor  appealed  from,  *  Finds  in  law 
that  in  the  circumstances  of  this  case  the  defr.  has  prorogated  the  jurisdic- 
tion of  the  Sheriff  Court  of  Renfrew  tod  Bute ; '  and,  in  place  thereof,  Finds  in 
law  that  the  defr.  is  subject  to  the  jurisdiction  of  the  Sheriff  of  Renfrew  and 
Bute  re-conventione.  Quoad  ultra  adheres  to  the  interlocutor  appealed  from, 
and  remits  the  cause  to  the  S.-S.  to  be  further  proceeded  with. 

"  Patrick  Fraser. 
"  Natt, — The  Sheriff  cannot  concur  in  the  ground  of  judgment  in  law  8tate<l 
by  the  S.-S.  This  was  a  record  made  up  by  condescendence  and  answers  under 
sec.  4  of  the  Sheriff  Court  Act,  and  the  plea  to  the  jurisdiction  was  stated  in  the 
first  pleading  lodged,  by  the  defr.  No  doubt  he  stated  his  defences  on  the 
merits  at  the  same  time,  because  by  the  forms  of  process  he  was  obliged  to  do 
so  ;  but  by  doing  so  he  did  not  in  any  way  prorogate  the  jurisdiction  of  the 
Sheriff  of  Renfrew.  *  • 

"  In  these  circumstances,  the  Sheriff  has  been  obliged  to  consider  the  ques- 
tion as  to  whether  a  person  residing  in  a  different  county  in  Scotland  must 
answer  in  the  court  to  an  action  arising  out  of  the  same  subject-matter  as  that 
in  which  he  is  pursuer  in  another  action  before  the  same  Sheriff  Court  The 
Sheriff  is  of  opinion  that  he  must,  and  that  a  counter  action  is  competent 
against  the  defender,  though  he  himself  is  not  by  residence,  or  by  res  sita,  or 
by  contract  subject  to  the  jurisdiction  of  the  Sheriff  of  Renfrew.  It  is  quite 
settled  that  a  foreigner  who  institutes  an  action  against  a  Scotsman  in  a  Scottish 
Court  may  be  convened  in  a  counter  action  at  the  Scotsman's  instance,  refer- 
ring to  the  same  subject.  And  the  question  now  is  whether  the  same  doctrine 
is  applicable  to  the  case  of  persons  living  in  different  counties  in  Scotland. 
The  rule  is  derived  from  the  Roman  law,  and  was  based  upon  grounds  of 
expediency  and  justice.  These  were  that  there  should-be  only  one  proof  where 
there  were  counter  claims  in  reference  to  the  same  subject  and  one  trial,  and 
not  two  trials  before  different  judges.  The  doctrine  of  the  Roman  law  has  been 
expounded  by  the  Lord  Justice-Clerk  in  the  case  of  Thomson  v,  Whiteheady  25th 
January  1862,  24  D.  339,  so  fully,  that  the  Sheriff  is  relieved  from  giving  his 
own  views  upon  this  source  of  the  doctrine  of  reconvention.  The  doctrine  was 
one  of  an  inter-municipal  character,  enforced  with  reference  to  the  various 
inferior  judicatories  of  the  Roman  Empire. 

"  By  the  96th  Novel,  the  Emperor  Justinian  states  the  case  of  a  defender  sued 
before  one  judge  and  having  a  counter  claim  against  the  pursuer,  wliich  he 
brings  before  another  judge,  and  he  states  that  they  were  botn  thereby  brought 
to  a  pitiable  and  ridiculous  pass,  and  therefore  he  decrees  that  the  counter 
action  should  be  brought  before  the  judge  who  is  first  charged  with  the 
dispute. 

"  The  practice  in  the  Sheriff  Courts  seems  to  be  uncertain.  Lord  Deas,  on  the 
one  hand,  says,  in  the  case  of  Thomson,  *  I  have  no  doubt  at  all  that  the  prin- 
ciple of  reconvention  is  acknowledged  in  the  law  of  Scotland.  It  has  from 
time  immemorial  been  established  in  practice  both  in  the  Sheriff  and  in  this 
Court,  although  it  may  be  in  this  Court  only  that  it  usually  takes  the  form  in 
which  it  occurs  here  in  the  question  with  a  party  who  as  regards  jurisdiction  is 
esteemed  as  a  foreigner.'  On  the  other  hand,  Dr.  Barclay,  in  his  Digest  of  the 
Law  of  Scotland — voce  Reconvention — says,  *  Where  a  foreigner  sues  in  the 
Courts  of  this  country,  he  is  liable  to  he  called  to  the  same  Court  by  the 
defender  (but  none  other)  for  a  counter  claim,  so  as  to  have  it  constituted  by 
decree.  But  there  must  be  a  contingency  between  the  claims.  This  rule 
has  not  been  ifecognised  ad  between  natives  residing  in  different  local  juris<lic- 
tions.'    The  statement  of  Dr.  Barclay  is  not  perhaps  inconsistent  with  that 
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made  by  Lord  Deas,  becaiise  it  is  thought  that  he  means  that  tiie  Supreme 
Court  has  not  recognised  as  yet  (whicii  is  quite  accurate)  the  doctrine  of 
reconvention  as  applicable  to  the  Sheriff  Courts.  He  does  not  say  that  Sheriffs 
had  not  given  effect  to  the  doctrine.  The  only  cases  in  the  Sheriff  Court  which 
have  been  found  are  two  cases  in  the  Sheriff  Court  at  Glasgow,  and  reported  in  The 
Scottish  Law  Journal  and  Sheriff  Court  Record^  m  which  the  S.-S.,  Mr.  Glassford 
Bell,  found  *That  the  said  doctrine  of  reconvention  applies  exclusively  to  the 
case  of  foreigners  or  natives  domiciled  abroad^  who  are  held  to  render  themselves 
liable  to  the  jurisdiction  in  this  country  into  which  they  have  themselves  come 
as  pursuers,  if  an  incidental  claim  or  counter  action  arises  out  of  the  suit,  and 
this  rule,  as  is  correctly  stated  in  Barclay's  Digest — voce  Reconvention — has  no 
place  between  natives  residing  in  different  local  jurisdictions,  therefore  sustains 
the  preliminary  defence  stated  by  the  defr.,  that  this  Court  possesses  no  civil 
jurisdiction  over  the  defr.,  and  dismisses  the  process.'  .  The  Sheriff  of  Lanark- 
shire (Sir  Archibald  Alison)  reversed  this  judgment  (Croothwaite  v.  Smith, 
9th  April  1861,  Sheriff  Court  Reports,  p.  52) ;  notwithstanding  the  reversal,  the 
same  S.-S.,  in  a  subsequent  case  in  the  followilig  month,  repeated  his  deliver- 
ance that  the  doctrine  of  reconvention  applies  exclusively  to  the  case  of 
foreigners  or  natives  domiciled  abroad,  ana  he  was  again  reversed  by  the 
Sheriff  (Moore  v,  Henderson,  22nd  May  1861,  Sheriff  Court  Reports,  p.  71). 

"  After  carefully  considering  the  point,  the  Sheriff  is  of  opinion  that  the 
doctrine  of  reconvention  is  applicable  to  tne  Sheriff  Court,  where  Scotsmen  sue 
each  other,  as  well  as  to  the  case  of  a  foreigner  sued  in  the  Court  of  Session. 
The  doctrine  rests  upon  plain  grounds  of  convenience  that  there  should  not  be 
two  suits  when  one  would  do,  and  it  is  upon  this  ground  that  the  doctrine  is 
vested  in  the  Roman  law,  both  in  the  times  of  the  Republic  and  the'  Empire. 
There  were  no  foreigners,  as  we  now  understand  the  word,  at  the  time  when  the 
Roman  law  was  settled.  The  rule  of  that  law  was  applicable,  and  applicable 
only,  to  the  different  judges  in  the  Roman  Empire,  and  the  Sheriff  is  unable  to 
see  any  ground  for  refusing  to  enforce  the  equitable  doctrine  in  a  case  where  the 
question  arises  in  the  Sheriff  Courts.  On  the  contrary,  he  thinks  it  right  and 
reasonable  that  one  Sheriff  having  to  decide  the  dispute  should  be  entitled  not 
merely  to  entertain  such  defences  as  may  be  pleaded  without  a  counter  action, 
but  also  such  counteraction  itself,  if  according  to  our  form  of  judicial  procedure 
it  be  necessary  to  raise  such  counter  action.  There  is  this  further  reason  for 
this  conclusion,  that  all  that  is  necessary  to  give  efficacy  to  the  judgment  of 
the  Sheriff  in  another  Sheriffdom  than  his  own  is  simply  to  obtain  the  backing 
or  indorsement  of  the  appointed  official  of  that  Sheriffdom  to  his  decree. 

«  P.  F.» 

Act — Martin. A  It, — Macrohert. 


'  COMMISSARY  COURT,  PERTH. 
•  Sheriff  Bakclay,  LL.D. 

m'vean  V,  M*VEAN— 24^  Sept.  18*73. 

• 

Commissary  Jurisdiction — Power  of  Commissary  to  prevent  Issue  of  Confirma-' 
Hon  to  an  Executor-Nominate. — The  deceased  Colin  M*  V ean,  sometime  merchant 
in  Birmingham,  died  at  Eillin  on  or  about  4th  October  1846,  possessed  of  con- 
siderable personal  estates  in  England,  Scotland  and  Ireland.  He  died  un- 
married and  intestate.  His  brother,  the  deceased  Donald  M*Vean,  Comrie, 
was  decerned  his  executor  dative  qua  nearest  of  kin,  by  the  Commissary  of 
Edinburgh  on  20th  January  1847,  and  was  duly  confirmed  on  9th  February 
thereafter,  and  he  likewise  made  up  a  title  by  letters  of  administration  to  the 
estate  in  England  and  Ireland.  He  thereupon  intromitted  with  such  estate. 
Donald  M'Vean  died  in  1869,  and  before  he,  as  executor  foresaid,  had  fully  ad- 
ministered the  estate  of  the  said  Colin  M^Vean,  or  divided  the  same  among  ihe 
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parties  interested  therein,  said  estate  still  standing  partly  in  name  of  the  said 
Donald  M'Vean  as  an  inaividual,  and  partly  in  m&  name  as  executor  and  ad- 
ministrator foresaid. 

On  2d  September  last,  the  whole  of  the  parties  interested  (with  the  exception 
of  Donald  M*Vean's  widow)  presented  a  petition  to  the  Court  of  Session  for 
the  appointment  of  a  judicial  factor,  with  the  view  of  making  up  a  title  to  said 
trust  iimda,  and  to  have  the  same  realised  and  divided.  This  petition  was 
opposed  by  Mrs.  M*Vean,  as  executrix  nominate  of  Donald  M'\ean  ;  she,  at 
same  time,  lodged  an  inventory  of  her  husband's  estate  in  the  Commi&sary 
Court,  Perth,  in  which  inventory  was  included  the  executry  estate  of  the  saii 
Colin  M'Yean,  and  asked  confirmation,  as  executrix  nominate  of  her  said 
husband,  to  the  whole.  The  next  of  kin  of  Colin  first  lodged  a  caveat,  and  were 
heard  thereon.  But  on  the  suggestion  of  the  Commissary-depute,  a  petition 
was  presented,  craving  interdict  against  the  widow's  obtaining  confirmation  to 
the  estate  of  Colin  M'Yean  and  against  the  Clerk  issuing  such  confirmation. 
A  full  record  was  made  up  and  closed.  The  executors  set  up  several  pleas  as 
to  the  jurisdiction  of  the  Commissary  and  competency  of  the  procedure.  In 
the  meantine  the  Lord  Ordinary  on  the  Bills  postponed  deciaing  on  the  ap- 
plication for  appointment  of  a  judicial  factor  until  the  Commissary  decided  on 
the  confirmation.  After  counsel  was  heard  the  following  judgment  was  pro- 
nounced : — 

**  Perthf  24th  Septemher  1873. — Having  heard  parties'  procurators,  and  made 
avizandum  with  the  process  and  debate :  First,  In  respect  of  the  regular  execu- 
tion of  service  endorsed  on  the  original  petition,  repels  the  defender's  sixth 
plea  in  law.  Second,  For  the  reasons  assigned  in  the  annexed  notes,  repels  the 
first  and  second  pleas  urged  in  defence.  Third,  Finds  that  an  executor,  either 
nominate  or  dative,  cannot  ask  and  obtain  confirmation  to  moveable  estate  not 
standing  beneficially  in  name  of  the  defunct  to  whom  a  title  is  sought  to  be 
made  up.  Fourth,  Finds  that  the  inventory  lodged  in  this  inst^mce,  and  on 
which  confirmation  is  now  sought,  on  its  face  includes  assets  which  were  held, 
and  still  stand  in  name  of  the  defunct,  expressly  in  his  fiduciary  character  as 
executor  of  another  party  deceased ;  and  that,  as  the  petitioners  are  admittedly 
beneficially  interested  in  these  assets,  they  have  a  title  and  interest  to  appear 
and  object  to  such  confirmation  going  out  to  their  prejudice,  and  they  are  not 
bound  to  accept  of  caution  not  otherwise  exigible,  so  as  to  obviate  the  objection 
to  the  respondent's  title,  and  to  supersede  their  legal  rights.  Therefore,  repels 
the  respondent's  remaining  pleas  in  defence :  Refuses  to  grant  confirmation  on 
the  inventoiy  as  lodged,  reserving  to  the  resp.  to  lodge  an  inventory  confined 
to  the  estate  of  the  deceased.  But,  under  all  the  circumstances,  finds  no  ex- 
penses due,  and  decerns.  Hugh  Barclat. 

**  Nott. — This  is  a  novel  question,  and  on  some  points  not  void  of  difficulty. 
The  respt  took  objections  to  the  form  of  the  application.  It  is  addressed  to  the 
Sheriff  qua  Commissary,  which  in  effect  is  to  uie  Commissary.  The  yeraon  is 
identical,  but  the  official  character  is  somewhat  different.  The  Consistorial  de- 
partment is  confined  solely  to  matters  of  executry ;  but  where  conflicts  arise 
these  must  be  dealt  with  in  the  ordinary  judicial  form  of  the  Sheriff  Court 
Competitions  for  the  office  of  executry  often  form  processes  of  no  ordinary 
length  involving  questions  of  evidence  of  propinquity.  No  doubt  confirmations 
of  testaments  gen^aUy  are  mattei-s  of  mere  formal  administration.  But  it  is  the 
duty  of  the  Clerk  strictly  to  insist  on  regularity  of  procedure  :  and  should  it 
appear,  on  the  face  of  an  inventory,  that  an  executor  nominate  or  dative  seeks 
furtively  to  take  hold  of  property  not  in  the  person  of  the  deceased,  the  Clerk 
ought  to,  and  must,  demur  to  such  procedure,  and,  if  insisted  om  bring  the 
subject  before  the  Judge.  If  it  were  otherwise,  gross  injustice  mignt  be  aone, 
and  that  without  complete  remedy,  and  the  Clerk  would  justly  incur  responsi- 
bility. Though  the  Clerk  in  general  acts  independently  in  matters  which  are 
purely  ministerial,  yet  he  is  but  the  hand  or  mouth  of  the  Court,  in  whose  name 
the  writs  go  forth,  and  he  ought  in  all  cases  of  doubt  to  consult  with  the  Judge, 
and  in  this  Court  he  often  does  so.    A  party  having  title  has  li^t  to  see  t^ 
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Ms  interests  are  not  sarreptitiously  and  seriously  invaded.  In  the  present  case 
a  caveat  was  entered  up,  and  parties  first  heard  thereon.  But  it  appeared  to 
the  Commissary-Depute  that  a  caveat  as  a  mere  monition  was  scarcely  a  formal 
judicial  writ  whereon  to  base  a  process  and  adjudication,  and  so  he  suggested  a 
pe'tition.  This  directly  brought  into  the  field  the  party  who  sought  to  invade 
the  rights  of  the  complainers.  Perhaps  the  petition,  obviously  hurriedly  drafted, 
might  have  been  more  artistically  worded.  There  is  np  objection  to  the  inter- 
dict sought  against  the  resp.,  which  was  the  only  personal  conclusion.  The 
facts  admittea  clearly  brought  the  question  within  the  competency  of  the 
Commissary  as  a  matter  strictly  consistorial,  and  with  which  the  Sheriff, 
qua  siLch,  could  not  interfere.  It  would  have  been  a  monstrous  absurdity 
to  call  on  the  Sheriff  to  interdict  himself  as  Commissary  from  the  issue  of 
confirmation.  The  interdict  against  the  Clerk  is  somewhat  anomalous,  as, 
in  fact,  approaching  to  an  intenlict  against  the  Court  itself.  But  if  it  was 
competent^  as  is  frequently  done,  to  authorise  the  Clerk  to  issue  confirma- 
tion, it  follows  it  is  e(^ually  so  to  withhold  such  authorisation,  and  to  pro- 
hibit the  issue  of  a  wnt  in  hahiU,  It  is  the  first  principle  in  justice  that 
every  wrong  has  its  adequate  remedy.  For  some  wrongs  there  may  be  but 
one  recognised  remedy,  which  can  alone  be  sought;  but  this  must  not  be 
pushed  to  extremes,  so  as  to  exclude  all  remedy,  and  permit  iniustice.  Other 
wrongs  may  have  several  remedies— some  preferable  to  others;  but  all  should 
be  adequate  to  prevent  wrong,  or  to  redress  it  if  it  be  accomplished,  and  to 
prevent  is  ever  preferable  to  remedy.  In  the  present  case  there  may  be  several 
remedies  to  prevent  or  redress ;  but  the  one  chosen  does  not  appear  objection- 
able on  any  ^ood  ground,  and  is  adequate  to  prevent  wrong  bemg  done  to  the 
petitioners  without  any  prejudice  to  the  respondent.  It  admits  of  no  doubt 
but  that,  on  the  death  of  an  executor,  either  dative  or  nominate,  the  office  falls, 
and  does  not  descend  to  representatives.  So  far  as  the  testament  is  executed 
and  realized,  the  next  of  kin  of  the  first  deceased  may  have  an  appointment 
quoad  non  executa,  or  a  judicial  factor  may  be  appointed.  But  where,  as  in  the 
present  case,  the  executry  of  the  first  deceased  having  been  realized,  and  stand- 
ing in  name  of  the  executor,  a  declarator' of  trust  and  count  and  reckoning,  or 
the  appointment  of  a  judicial  factor,  is  the  appropriate  remedy  to  reach  tliese 
funds,  and  not  the  appointment  of  an  executrix  nominate  to  the  first  exe- 
cutor, who  is  entitled  to  administer  without  being  required  to  find  caution  for 
her  intromissions.  In  the  present  case,  on  the  face  of  the  inventory,  a  large 
portion  of  the  assets  given  up  stand  in  the  name  of  Donald  M'Vean,  as  executor 
of  Colin  M*Vean.  Donald  admittedly  had  a  beneficial  interest  therein.  But 
only  to  the  extent  of  one-fourth,  and  the  petrs.  have  tile  remaining  three- 
fourths.  It  would  be  against  all  principle  to  allow  the  widow  of  the  executor 
to  claim  the  administration  of  the  whole  fund,  to  the  exclusion  of  those  having 
the  chief  interest  therein.  No  doubt  the  executrix  offers  caution,  but  this  very 
offer  is  an  admission  of  want  of  pure  title,  and  the  beneficiaries  are  not  bound 
to  accept  thereof,  although  perhaps  in  this  they  may  not  be  acting  wisely. 
There  is  a  large  sum  in  Lloyds'  Banking  Company  as  to  which  there  seems  to 
be  some  doubt.  Ex  facie  of  the  inventory  supported  by  writings,  this  laige 
sum  stands  in  the  sole  name  of  the  deceased  Donald,  and  not  marked  as  the 
executry  of  Colin.  A  direct  title  to  Donald  may  perhaps,  therefore,  be  neces- 
sary to  get  this  fund.  Neither  party  agrees  as  to  the  nuniber  of  shares  said  to  be 
the  property  of  Colin  and  Donald,  and  his  testament  differs  from  both  parties 
as  to  the  number.  It  would  rather  seem  as  if  there  were  a  partial  or  divided 
property  in  this  fund  between  the  two  brothers.  H.  B." 

An  amended  inventory  was  lodged  excluding  the  executry  funds  of  Colin. 
The  Lord  Ordinaiy  thereon  made  the  appointment  of  judicial  factor  on  the 
estate  of  CoHn  M* Vean. 

"  Edinburgh,  3rd  October  1873. — ^The  Lord  Ordinary  officiating  in  the  Billa 
having  heard  parties' procurators,  and  having  considered  the  petition,  answers,  and 
whole  process :  Eepe&  the  objection  stated  by  the  respondent,  Mr&  Mary  M'Laren 
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or  M'Yean,  to  the  appointment  of  a  judicial  &ctoT:  Nominates  and  appoints 
Mr.  Jolm  Thomas,  Town-Clerk,  Perth,  to  be  judiciaj.  factor  upon  the  estate  of 
the  deceased  Colin  M'Yean,  sometime  merchant  in  Birmingham,  Tvith  the  usual 
powers,  he  always  finding  caution  before  extract,  and  decerns :  Finds  the 
respt.  liable  in  the  judicial  expenses  occasioned  by  her  opposition  subsequent 
to  the  lodging  of  her  answers  on  the  25th  September  last,  and  remits  the  ac- 
count thereof  to  the  auc^tor  of  Court  to  tax  the  same^  and  report 

Ad.  Giffobd. 
''Note. — ^This  case  has  been  very  keenly  contested,  and  although  the  respt., 
in  her  answers  to  the  petr's.  note  lodged  on  Tuesday  last,  conceded  that  a 
judicial  factor  should  be  appointed  at  least  to  three-fourths  of  Colin  M'Yean's 
estate,  and  simply  prayed  that  one-fourth  of  the  estate  should  be  excluded  from 
the  factory,  the  respt's.  counsel  in  ar»:ument  gave  up  this  view,  and  resisted 
altogether  the  appointment  of  any  judicial  factor.  It  nas  now  been  decided  by 
the  Sheriff  and  Commissary  of  Perth,  that  the  respt.  is  only  entitled  tg  confirma- 
tion of  the  proper  estate  which  belonged  to  her  deceased  husband  as  an  indi- 
vidual, and  IS  not  entitled  to  confirm  to  the  estate  which  stood  vested  in  her 
husband  merely  qua  executor  of  Colin  M^Vean.  It  follows  that,  at  least  to 
some  extent,  the  executry  estate  of  the  late  Colin  M^Vean  is  left  without  a 
manager  at  all,  and  without  any  one  who  is  entitled  to  uplift  and  distribute  it. 
The  Lord  Ordinaiy  thinks  that  this  is  just  the  case  for  the  anointment  of  a 
judicial  factor.  Then,  even  as  to  the  portions  of  the  estate  which  have  been 
realized  by  the  late  Donald  M*  Vean,  ana  mixed  with  his  individual  funds,  there 
must  still  be  an  accounting  therefor ;  and  the  judicial  factor,  who  is  to  distri- 
bute the  executiy  estate,  still  extant,  seems  to  be  the  proper  person  to  carry  out 
the  accounting  M-ith  the  representatives  of  the  late  Donald  M*Vean,  The  Lord 
Ordinary,  therefore,  makes  the  appointment  quite  general  on  the  whole  estate  of 
Colin  lyrVean,  so  as  to  include  aU  claims  in  accounting  with  the  represeuUitive 
of  the  late  executor. .  He  sees  no  authority  aud  no  expediency  for  appointing  a 
judicial  factor,  and  limiting  the  appointment  to  three -lourthsi^ro  inaiviso  of  the 
executry  estate.  On  separate  grounds,  and  looking  to  the  relative  positions  of 
the  parties,  and  to  the  disputes  which  have  arisen  between  them,  the  Lord 
Ordinary  thinks  the  appointment  of  a  factor  is  the  most  expedient  course  for 
finally  distributing  ana  winding  up  Colin  M*Vean's  executry.  The  counsel  for 
the  respt.  disputed  the  competency  of  the  present  petition,  alleging  that  the 
only  course  was  the  appointment  of  an  executor  ad  nan  executa.  The  Lord 
Orclinary  has  doubts  whether,  in  the  pre'sent  case,  there  is  any  room  for  an 
appointment  ad  non  executa.  But  even  if  such  appointment  was  competent,  it 
could  only  have  a  very  partial  effect,  and  it  will  not  exclude  the  separate  and 
independent  remedy  of  the  appointment  of  a  judicial  factor.  A.  G." 

Counsel  for  the  Petitioners  (Mrs.  Jane  M^Vean  or  M'Ewan  and  others,  the  next 
of  hin  of  Colin  M^Vean) — Balfour,    Agents — Hill,  Reid,'S  Brumnwnd,  ^F.K., 

Edinburgh;  Robert  Clement,  Crieff;  and  Malcolm  Stewart,  Perth. Counsel  for 

the  Respondent  {Mrs.  M^  Vean) — MKechnie  and  Black,  Agents — D.  Curror,  S.S,G,, 
Edinburgh,  and  James  M^Rosty,  Crieff, 


SHERIFF  SMALL  DEBT  COURT,  PERTH. 
Sheriff  Barclay,  LL.D. 

WILSON  V.  OSTLER  AND  RICHARDSON.^26<^  Sept,  1873. 

Arrestment  of  arrears  of  wages  of  farm-servanis, — The  facts  of  the  case  are 
fully  stated  in  the  annexed  notes  of  the  Sheriff-Substitute  : — 

"  Perih,  26^  September  1873. — Wilson  entered  the  service  of  Ostler  as  farm- 
servant  at  Martinmas  1869,  for  one  year,  at  the  money  wages  of  ^21  sterling, 
with  twenty  poles  of  potato  ground,  one  pint  of  sweet  milk  per  day,  and  hall- 
a-boU  of  meal  in  the  month,  with  a  house  and  garden.    The  probable  value  of 
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the  house  and  garden  has  been  estimated  at  £Zy  and  the  meal  and  milk  at 
j£12,  128.  sterling ;  but  altogether  the  wages^  either  in  money  or  material,  is 
far  far  below  £52  in  the  year,  or  £\  sterling  per  week.  Ostler,  the  master,  had 
some  understanding  with  Richardson,  a  grocer  in  Perth,  under  which  Wilson 
and  the  other  servants  on  the  femn  were  from  time  to  time  supplied  with 
groceries.  Ostler  unfortunately  gave  no  written  guarantee  to  Kichardson. 
From  time  to  time  'Ostler  paid  sums  to  Wilson  on  account  of  wages,  and  the 
servants  got  occasional  supplies  from  Richardson.  Appeared  in  evidence  that 
sometimes  the  master  or  one  of  the  servants,  when  in  Perth,  carried  to  the  farm 
furnishings  for  other  servants,  and  it  was  alleged  that  in  this  way  confusion  and 
erroneous  entries  were  made  in  the  various  accounts. 

"  For  the  first  two  years  the  master  (Ostler)  paid  Richardson  every  half-year 
the  sums  standing  against  his  servants,  including  Wilson,  and  deducted  them 
without  objection  from  their  wages.  He  alleges  that  for  the  second  year,  ending 
at  Martinmas  1871,  h^  paid  Richardson  on  behalf  of  Wilson  £13,  14s.  3d.  ster- 
ling, and  in  all  he  had  accounted  to  him  in  money  and  furnishings  for  £23 
sterling,  and  thus  had  overpaid  his  servant  Wilson  £2  sterling  on  the  year 
ending  at  that  term.  The  servant  raised  no  question  as  to  these  two  years^ 
which  must,  therefore^  be  held  as  fully  settled  on  both  sides. 

"  For  the  year  endmg  at  Martinmas  1872,  when  the  servant  (Wilson)  left 
Ostler's  service,  Richardson's  account  against  him  was  said  to  be  £9,  59.  O^d., 
which  the  master  paid  the  grocer.    The  servant  (Wilson)  took  no  measures  to 

Erosecute  his  master  for  the  balance  of  his  wages  until  17th  March  1873,  when 
e  took  out  a  small-debt  summons  for  £9,  5s.  as  the  balance  of  wages  unpaid 
for  the  year  ending  at  Martinmas  1872.  This  sum  exactly  corresponded  to 
the  stun  paid  to  Richardson.  The  case  was  keenly  contested.  For  the  servant, 
it  was  contended  that,  under  the  Mercantile  Amendment  Act,  there  being  no 
written  guarantee  to  Richardson  for  the  account,  there  was  no  legal  obligations 
on  him  to  pay,  and  therefore  the  payment  was  bad.  To  meet  this  the  master 
offered  to  prove  that  the  servant  consented  to  the  payment  being  made.  But, 
on  the  proof,  the  master  failed  to  establish  this  fact,  so  far  as  regarded  the  last 
year  pf  the  service.  It  was  also  seriously  urged  that  Richardson's  account  was 
erroneous  c'md  much  beyond  its  proper  amount.  It  was  not  stated  and  ui^ed 
on  the  S.-S.  the  practice  in  the  former  two  years,  else  very  likely,  on  that  fact 
alone,  though  there  was  no  proof  that  there  was  acquiescence  in  the  last  year, 
he  might  have  sisted  the  process  for  wages  until  Richardson  constituted 
his  claim  for  the  account  against  the  servant,  or  proved  the  correctness  of  the 
account  paid  by  Ostler,  and  deducted  from  Wilson's  wages.  But,  under  the 
circumstances,  he  felt  constrained  to  give  decree  for  the  full  balance  of 
wages,  with  £1,  6s.  3d.  of  costs — in  all  £10,  lis.  sterling.  On  this  Richard- 
son repaid  the  sum  to  the  master,  and  then  he  brought  a  small-debt  action  against 
Wilson  for  £8,  14s.  sterling,  as  the  amoimt  of  the  account.  The  difference 
between  this  sum  and  £9,  5s.  was  accounted  for  by  a  clerical  or  arithmetical 
error  of  1  Is.  in  the  account.  On  the  dependence  of  tnis  summons  an  arrestment 
was  laid  in  the  master's  hands  ;  and,  tnough  inept  under  the  Act  1  &  2  Vict., 
chap.  39,  as  an  arrestment  of  wages  on  the  dependence,  no  attempt  was  made 
to  have  it  removed.  The  action  was  keenly  contested.  After  hearing  proofs 
and  examination  of  books,  the  S.-S.  could  find  no  ground  for  deductions  farther 
than  to  the  extent  of  16s.  7d.,  making  the  sum  decerned  for  £7,  17s.  6d.  with 
6s.  7d.  of  costs,  or  £8,  4s.  in  alL  Arrestment  on  execution  followed  on  this 
decree.  Ostler  now  brought  a  small-debt  multiplepoinding,  stating  the  funds 
at  £10,  lis.  3d.,  and  calls  Wilson  and  Richardson  as  claimants.  Soth  claim. 
Wilson  claims  for  the  whole  sum  of  £10,  lis.  3d.  under  his  decree.  Richardson 
f  claims  £8,  4s.  under  his  decree  against  Ostler,  and  his  arrestment  thereon. 
Richardson's  claim  is  met  with  the  plea  that,  under  the  Act  33  &  34  Vict., 
chap.  63,  the  fund,  being  of  wages  less  than  £1  in  the  week,  is  not  arrestable. 
This  raises  a'  very  nice  question,  and  important  as  generally  affecting  farmers 
and  their  servants. 
'^  It  is  very  clear  that  in  equity  RichaidBon's  claim  is  impregnable.    To  put 
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aside  his  claim  on  a  strictly  legal  plea  would  amount  to  little  less  than  allowing 
the  servant  to  profit  by  his  own  fraud. 

"  "fhe  servant  has  been  so  far  alimented  by  Richardson  for  twelve  months; 
and,  should  the  servant  succeed,  he  has  obtained  this  without  any  recompense 
whatever  being  given  in  return,  though  in  the  knowledge  of,  and  consenting  to, 
the  alimentarv  supply.  Had  the  master  given  the  servant  money  to  pay  cash 
for  the  furnishings,  which  he  must  otherwise  have  done,  the  balance  of  wages 
would  have  been  reduced  just  to  the  extent  of  the  fumishiugs  made  by  Richard- 
son  on  credit  The  case,  however,  falls  to  be  decided  under  the  strict  inter- 
pretation of  the  law,  especially  of  the  statute  above  cited. 

**  It  will  be  well  to  look  at  the  state  of  the  law  as  it  stood  prior  to  the  enact- 
ment. Formerly,  wages  were  in  ijll  circumstances  subject  to  arrestment,  as 
any  other  claim  of  debt.  But  as  this  led  to  great  hardships  and  inconvenience 
alike  to  masters  and  to  servants  legislative  remedies  were  gradually  introduced. 

"  Funds,  however,  expressly  declared  to  be  alimentary,  and  arrestment  and 
attachment  excluded,  were  always  held  as  arrestable  by  alimentary  creditors 
and  even  by  ordinary  creditors,  so  far  as  in  excess  of  alimentary  necessities, 
^ee  11th  July,  1835,  Monypenny  v.  Earl  of  Buckan^  13  Shaw  1117,  and  Fac 
Cob.  921.)  Arrears  of  alimentary  funds,  in  like  manner,  were  also  arrestable 
even  by  ordinary  creditors.  These  become  ordinary  debts,  the  time  for  the 
application  to  sustenance  having  gone  past.  (23rd  June,  1847,  Smith,  9  Shaw 
1344.     19  Jurist  574.) 

"  The  first  lejrislative  measure  to  preserve  wages  so  far  as  necessary  for  aliment 
wasthe  Small-Debt  Statute(l  Vict  c  41,8. 7, 1837).  The wordsare  verypeculiar: 
— *That  wages  of  labourers  and  manufacturers  shall,  so  far  as  rucessary  for  Ouir 
subsistence,  be  deemed  alimentary,  and  in  like  manner  as  servants'  fees,  and  other 
alimentary  funds,  not  liable  to  arrestment'  It  is  very  doubtful  if  farm-servants 
alimented  so  far  by  their  masters,  and  paid  at  the  end  of  the  yearly  or  termly 
service,  fell  under  this  clause,  either  as  being  *  labourers  or  manufacturers.* 

"  It  is  clear  that  the  object  and  effect  of  the  clause  was  to  secure  wages  from 
arrestment  so  far  only  as  was  necessary  for  the  servant's  subsistence.  Beyond 
that  necessity,  and  in  excess,  arrestment  was  allowed.  Wages  in  arrear  and 
unpaid  were  clearly  no  longer  necessary  to  the  servant's  subsistence,  and  espe- 
cially in  a  question  with  a  creditor  who  had  actually  given  the  means  of  suste- 
nance, and  so  allowed  the  wages  to  accumulate,  and  create  a  distinct  article  of 
debt  and  credit  between  the  master  and  servant. 

"  Under  this  statute  great  difficulty  wa.s,  however,  experienced  in  ascertaining 
what  was  the  precise  excess  attachable.  This  led  to  the  recent  enactment  33  k 
34  Vict.  c.  63,  1870).  The  preamble  accordingly  sets  forth  that  'great  evils 
have  arisen  through  the  arrestment  of  wages  of  labourers,  manufacturers,  arti- 
ficers, and  other  work-'people,  and  also  by  the  provisions  relating  to  such  arrest- 
ments in  the  Act  1  Vict.  c.  41,  and  that  it  is  desirable  to  I'emedy  these  evils.' 
It  does  not  appear  that  in  enumeration  of  the  operative  classes  here  given  farm- 
servants  were  mcluded.  The  twofold  classes  in  the  1  Victoria  are  extended  to 
other  two  sections  of  employes.  In  the  enacting  clause  *  fann-servants '  are 
for  the  first  time  introduced.  The  enacting  clauses  declare  that,  'where  wages 
earned  exceeds  20s  per  week,  they  shall  not  be  arrestable  except  as  to  the 
excess.'  There  is  an  obvious  imperfection  in  the  application  of  the  law  in  this 
Procrustean-like  rule,  making  the  same  standard  apply  to  every  one — to  a  single 
man  who  has  only  himself  to  maintain,  as  well  as  to  the  man  with  a  family  of 
an  indefinite  number, — to  the  domestic  servant  who,  like  those  on  the  farm,  is 
boarded  by  the  master,  and  therefore  requii^es  little  or  no  subsistence-money 
beyond.  The  English  Act  of  the  same  Session,  chap.  30,  is  in  contrast  with  this 
division  of  wages  into  alimentary  and  non-alimentary.  It  abolishes  to  all  effect  ^ 
attachment  of  wages  of  any  '  servant,  labourer,  or  workman.'  Arrestment  was 
unknown  in  England  except  under  the  name  of  attachment,  and  that  only  in 
certain  localities  founded  on  custom.  This  had  been  recently  extended  by  cer- 
tain statutes,  which,  as  in  Scotland,  led  to  abuse  by  the  attachment  of  weekly 
wages,  which  unjustly  dried  up  the  only  source  of  a  servant's  sustenance.     Tli 
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recent  English  statute  was,  therefore,  to  return  to  the  old  law  of  England  in  the 
case  of  servants'  wages,  and  absolutely  to  abolish  the  attachment  of  such.  The 
law  of  Scotland  was  permitted  to  remain  as  before — only,  instead  of  the  per- 
plexity of  ascertaining  what  was  necessary  for  aliment,  and  what  was  surplus 
or  excess,  £1  in  the  week  was  fixed  indiscriminately  for  all  servants.  The 
words  of  the  Scotch  Act  are  broad  enough  to  exclude  ari'estment  of  wases  the 
amount  of  which  does  not  exceed  20s.  per  week,  whatever  be  the  periods  of 
payment,  though  more  distant  than  eacn  week.  But  there  is  every  and  most 
cogent  reasons  to  hold  that  it  was  intended  only  to  apply  to  cases  where  the 
wages  are  not  only  in  amount  less  than  203.  in  the  week,  but  where  the  pay- 
ments were  made  weekly,  or  at  short  intervals  cori'elative  with  current  main- 
tenance. Any  other  interpretation  would  lead  to  gross  injustice.  A  servant 
might  have  a  salary  or  wage  of  £62  in  the  year,  nayable  monthly,  quarterly,  or 
half-yearly,  or  yearly.  No  doubt  in  such  cases  tne  wages  were  not  in  excess  of 
£1  in  the  week.  But  with  justice  could  it  be  held  as  a  fair  reading  and  inter- 
pretation of  the  statute,  that  a  creditor  who,  trusting  to  the, faith  of  the  servant 
and  the  payment  of  his  wages  at  the  stipulated  terms,  had  given  needful  ali- 
ment during  the  currency  of  these  terms,  was  debarred  from  attaching  the  peri- 
odical payment ;  or  that  the  servant,  under  the  shield  of  the  Legislature,  could 
set  him  at  defiance  under  the  mere  letter  of  the  Act  destructive  of  its  spirit  and 
object,  and  pocket  his  full  wages, and  leave  not  a  penny  to  his  alimentaiy  creditor. 
A  recent  case  in  the  Court  of  Session  (11th  March,  1873,  Mollison,  45  Jurist  328) 
illustrates  well  the  power  of  equity  to  overrule  strict  application  of  legal  rules. 
There  a  credited:  was  found  preferable  to  a  sum  to  wmch,  by  an  omission,  he 
had  received  no  direct  title,  but  on  merely  equitable  principle.  With  reference 
to  the  opposite  contention.  Lord  Cowan  remarked  that  'Equity  forbids  that  such 
a  result  should  be  allowed  to  stand.' 

'*  The  preference  intended  to  be  given  to  alimentary  creditors,  and  they  being 
saved  from  the  stringent  operation  of  the  statute,  is  shown  by  the  fourth  section, 
in  these  words : — *  This  Act  shall  in  no  way  affect  arrestments  in  virtue  of 
decrees  for  alimentary  allowance  or  payments,'  In  point  of  fact,  Richardson's 
decree  is  for  an  alimentary  allowance,  which  enabled  the  servant  to  earn  the 
very  wage  now  forming  the  fund  in  medio. 

"The  S.-S.  does  not  express  any  opinion  how  far  the  wages  of  farm-servants 
are  protect-ed  from  arrestment  under  the  statute,  when  attached  during  the  cur- 
rency of  the  term  of  service.  But  he  feels  confidence  in  deciding  the  case  on  its 
specialties. 

"  1st.  Richardson's  claim  is  clearly  alimentary,  and  the  fund  in  m^dio  is  the 
direct  produce  of  that  aliment.  2d»  Wilson,  the  servant,  by  the  practice  of  the 
previous  years,  recognised  his  claim  as  alimentarv  and  preferable  on  his  wages, 
and  therefore  induced  Richardson  to  continue  tne  aliment  for  the  third  year.- 
3d.  The  fund  had  ceased  to  be  alimentary,  and  was  not  sought  from  the  master 
until  several  months  after  the  close  of  the  term  of  service,  clearly  shewing  that 
the  servant  acquiesced  in  its  appropriation  to  the  alimentary  creditor,  and  had 
no  longer  any  need  of  the  money  for  his  sustenance." 

These  notes  have  been  submitted  to  the  Shiriff-Principal,  who  fully  concurs 
with  the  conclusions  reached  by  the  Substitute  on  the  specialties  of  the  case. 

For  Wilson,  Robert  MitcheU,  solicitor. Far  Ostler  and  Richardson,  Alex- 
ander Wilson,  solicitor. 


HIGH  COURT  OF  JUSTICIARY. 

WALKEB  V.  BATHGATE. — June  4,  1873. 

Appeal — Salmon  Fisheries  Act,  1868 — Expenses. — This  was  an  appeal  from 
the  S.-S.  of  Peebles,  in  a  complaint  under  which  appellant  was  charged  with  a 
contravention  of  the  Salmon  Fisheries  Act  1868,  in  respect  that  upon  a  certain 
occasion  he  had  been  guilty  of  fishing  with  salmon  roe  in  the  Tweed.    Three 
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witnesses  were  examined  by  the  Procurator-Fiscal  (Bathgate),  and  at  the  con- 
clusion of  their  examination  he  abandoned  the  case.  Thereupon,  Walker's  agent 
asked  for  expenses  against  the  Fiscal,  Mr.  Bathgate  ;  but  the  S.-S.  held  that  he 
had  no  power  under  the  Act  to  give  them.  This  finding  was  appealed  to  the 
Circuit  Court  at  Jedburgh,  whence  it  was  certified  to  the  High  Court  of 
Justiciary. 

App.  argued  that  the  complaint  against  him  had  been  brought  under  the 
Summary  Procedure  Act  of  1864,  the  22d  section  of  which  bore  that  no  expenses 
in  case  of  an  acquittal  could  be  awarded  against  a  public  prosecutor,  unless 

?ower  to  that  effect  were  given  in  the  Act,  contravention  of  which  was  libelled. 
'he  S.-S.  had  held  that  there  was  no  such  authority  given  by  the  Salmon 
Fisheries  Act  of  1868,  or  any  of  the  Tweed  Fisheries  Acts.  The  S.-S.  was  in 
error  in  that  view.  In  this  case  reap.  (Bathgate)  had  been  really  in  the  position 
of  a  private  complainer  ;  but  even  taking  him  to  have  been  in  the  position  of  a 
pubbc  prosecutor,  the  Tweed  Fisheries  Act  of  1857  contained  a  provision  for 
expenses  against  the  accused  in  the  event  of  a  conviction,  and,  by  implication, 
in  case  of  an  ac(^uittal  against  the  prosecutor.  There  was  nothing  in  it  to  pre- 
vent the  awarding  of  costs  according  to  common  Jaw  and  usage  against  the 
prosecutor  in  case  of  an  acquittal ;  and  unless  the  respondent  could  show  that 
thei^  was,  he  had  no  case.  {JVihon  v.  Morison,  2  Broun,  231 ;  Christie  v 
Adamson,  1  Irv,,  293  ;  Scott  v.  Everett,  15  D.  288.) 

It  was  argued  for  the  respondent  that  he  had  been  undoubtedly  in  the  posi- 
tion of  a  public  prosecutor  in  this  case.  Expenses  had  only  been  awarded 
against  the  public  prosecutor  acting,  not  in  his  official^apacity,  but  practically 
as  a  common  informer.  Also,  under  the  22d  section  of  thi  Summary  Procedure 
Act  no  award  of  costs,  in  the  case  of  an  acquittal,  could  be  given  acainst  a 
public  prosecutor  unless  an  express  provision  to  that  effect  were  contamed  in 
the  Act  libelled  on.  There  was  no  such  provision  in  the  Salmon  Fisheries  Act 
of  1868,  or  any  of  the  Tweed  Fisheries  Acts. 

Lord  Justice-Clerk — I  certified  this  case  from  the  Circuit  Court  of  Justici- 
ary, not  so  nmch  because  I  had  any  doubt  on  the  argument  as  then  presented 
to  me,  but  because  I  thought  it  of  importance  that  the  point  at  issue  should  be 
decided  as  authoritatively  as  possible,  in  order  to  rule  similar  cases.  In  the 
question  as  to  whether  the  Act  under  which  the  Sheriff's  judgment  was  pro- 
nounced did  or  did  not  authorise  the  Sheriff  to  deal  with  the  matter  of  expenses 
imder  a  complaint  of  this  nature,  in  the  way  of  awarding  them  to  the  accused, 
I  am  unable  to  understand  on  what  ground  this  somewhat  unjust  and  anomalous 
effect  was  supported.  It  appears  to  me  that  if  the  statute  indicated  that  a  Court 
was  to  deal  with  the  matter  of  expenses  at  all,  then,  unless  there  is  the  clearest 
possible  exclusion  of  it,  the  presumption  in  law  and  in  ordinary  justice  is,  both 
parties  are  to  be  treated  in  an  even-handed  manner  ;  and  I  am  now  quite  con- 
firmed in  my  opinion  that  the  22d  clause  of  the  Summarv  Procedure  Act  simply 
brought  in  this  matter  of  expenses  for  the  purpose  of  clearly  setting  forth  tnat 
the  judge  might  impose  expenses  over  and  above  the  ordinary  penalty.  The 
fact  that  the  Act  of^  1857  gives  power  to  award  expenses  to  the  complainer 
necessarily  implies  the  same  power  in  the  case  of  the  respondent.  In  this  view 
the  22d  section  of  the  Summary  Procedure  Act  does  not  apply  to  the  case  before 
lis ;  and  that  being  so,  I  do  not  feel  it  necessary  to  go  into  the  question  of  com- 
mon law  presumption  as  to  what  would  be  the  position  of  matters  if  nothing 
were  said  in  the  Act  of  1857  about  expenses  to  either  party.  Neither  do  1 
think  it  requisite  to  decide  the  question  as  to  whether  in  this  case  the  Procurator- 
Fiscal,  Mr.  Balhgate,  was  acting  as  a  public  prosecutor  or  not,  though  I  am  of 
opinion  that  he  was  acting  in  that  capacity. 

Lords  Cowan  and  Neaves  concurred. 

The  Court  sustained  the  appeal,  with  expenses,  and  remitted  to  the  Sheiiff 
to  dispose  of  the  question  of  expenses  in  the  Inferior  Court, 

AcL — Watson,  Brovm, Alt, — Asher,  A.  J,  Young, 
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Probably  the  same  causes  which  for  so  many  centuries  doomed  the 
Netherlands  to  be  the  theatre  of  war  have  contributed  to  confer  on 
them  the  proud  distinction  of  being  the  cradle  and  the  nursery  of 
peace.  Certain  it  is  that  the  land  of  Grotius  has  never  forgotten 
the  traditions  which  cluster  round  his  name ;  and  equally  certain 
that  if  Belgium  has  remembered  more  of  the  theology  of  the  Jesuits 
than  we  as  Protestants  or  her  own  Liberals  may  believe  to  be  for 
her  good,  she  has  remembered,  alongside  of  it,  the  jurisprudence  of 
Soto  and  Suarez  of  Grenada,  in  w^hich  that  of  Grotius  originated. 
The  only  periodical  of  real  importance  in  the  branches  of  study 
which  we  cultivate  here,  issues  from  the  press  of  one  of  her  grand 
old  provincial  cities,  and  it  was  in  that  city  that  the  first  society  of 
scientific  jurists  for  the  cultivation-  of  international  law  was  formed 
little  more  than  two  months  ago. 

In  our  own  country  and  elsewhere  the  investigation  of  the 
physiccd  laws  of  nature  is  conducted,  both  separately  and  in  con- 
junction, by  experts  whose  lives  are  devoted  to  the  pursuit.  In 
that  region  of  inquiry  science  traces  the  chart  by  which  art  and 
industry  are  to  sail,  theory  is  laid  at  the  root  of  practice,  and 
progress,  is  manifest  and  indisputable.  Popular  sympathy,  so 
far  from  being  an  impediment,  is  there  an  encouragement  and 
a  stimulus.  However  uninstructed  may  be  the  outside  public 
which  gathers  round  a  meeting  of  the  British  Association,  how- 
ever wild  may  be  the  hypotheses  which  are  started  by  enthu- 
siasts with  reference  to  the  unexplored  and  possibly  inexplorable 
border-land  between  mind  and  matter,  no  one  disputes  the  exist- 
ence of  law,  and  within  the  region  of  physics  proper,  men  are 
willing  to  be  guided  in  the  pursuit  of  law  by  those  in  whose  hands 
scientific  labour  has  placed  the  means  of  its  actual  discovery.  In 
chemistry,  in  physiology  within  its  true  limits,  above  all  in  mathe- 
matics and  its  applications  to  mechanics,  engineering,  astronomy, 

1  Introductory  Lecture  delivered  by  Professor  Lorimer  to  the  Class  of  Public  Law 
in  the  Uziiyeraity  of  Edinburgh  on  the  4th  November. 
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there  is  no  guess  work,  there  are  no  "leaps  in  the  dark."  Within  the 
last  twenty  years  philology  has  made  such  marvellous  strides  by  the 
same  careful  application  of  means  to  ends,  as  to  bring  pre-historical 
almost  up  to  the  level  of  historical  evidence.  Even  of  the  mental 
sciences  in  the  stricter  sense,  the  same,  with  a  difference,  may  be 
said.  The  soil  may  be  more  shifting,  but  the  methods  of  cultiva- 
tion have  improved,  and  the  tillage  is  left  to  skilled  hands.  No- 
body approaches  logic  or  metaphysics  without  at  any  rate  affecting 
to  inquire  seriously  into  natural  laws.  It  is  not  till  we  come  to  ethics 
that  popular  takes  precedence  of  scientific  action,  that  the  pursuit 
of  natural  law  is  confessedly — nay,  professedly — abandoned,  and  that 
we  hear  of  a  "principle  of  utility,"  which  means,  not  the  discovery 
whether  by  observation  of  results  or  otherwise,  of  rights  anddutied,and 
of  the  meansof  their  realizationinspecial  circumstances, butthe  enun- 
ciation of  individual  preferences  and  the  gratification  of  ephemeral 
caprices.  It  is  not  till  we  come  to  politics,  national  or  international, 
that  we  take  leave  of  rational  inquiry  altogether,  deny  that  there  is 
even  anything  rational  to  inquire  after,  and  complacently  pass  over 
to  the  guidance  of  passion  and  chanca  The  function  of  exposition, 
which  in  other  branches  of  knowledge  follows  after  that  of  investi- 
gation, here  occupies  the  whole  field.  Everybody  discourses,  and 
applauds,  and  ridicules,  from  some  more  or  less  gratuitous  party 
assumption  or  sectarian  dogma,  but  nobody  inquires  or  works ;  and 
when  the  period  for  action  comes,  as  come  it  must,  we  find  our- 
selves pretty  much  in  the  same  condition  as  if  the  subjects  had 
never  been  mentioned  at  aU.  It  is  then  we  call  in  despair  on  the 
science  which  we  despised ;  that  we  invoke  the  guidance  of  its 
individual  representatives  whom  we  slighted.  Diplomatists,  arbi- 
trators, practising  barristers,  party  politicians,  and  newspaper  editors, 
rush  to  the  study  of  Heffter,  and  Wheaton,  and  Bluntschli,  and 
Hautefeuille,  and  Ortolan,  and  Calvo,  and  the  rest.  But,  alas ! 
the  oracles  are  not  agreed,  and  many  of  their  responses  are 
little  better  than  historical  records  of  practices  still  more  conflict- 
ing. No  acknowledged  principles  have  been  discovered,  no  fixed 
objects  have  been  determined  by  the  consent  of  the  learned;  and  out 
of  a  chaos  of  contradictory  opinions,  most  of  them  partially  correct, 
but  which  can  be  made  to  teU  in  almost  any  direction,  men  to  whom 
the  whole  subject  is  new  have  to  pick  out  some  sort  of  rule  of 
present  action.  Can  it  be  wondered  at  that  in  such  circumstances 
we  end  in  passing  municipal  enactments  of  international  import, 
and  framing  international  treaties  gravely  affecting  domestic  well- 
being,  very  much  as  the  apparent  interests  or  prevailing  passions 
of  the  moment  dictate  ?  It  is  fortunate  if  we  stop  there,  and  do 
not  tie  ourselves  down  for  the  future  to  the  observance  of  rules 
of  impossible  execution,  the  only  merit  of  which  is  that  for  the  time 
being  they  help  us  to  a  solution  in  circumstances  in  which  any 
solution  is  better  than  none. 

It  was  this  train  of  thought,  coupled  with  the  pressing  necessity 
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which  recent  events  had  revealed,  which,  in  the  spring  of  the  pre- 
sent year,  led  M.  Eolin  Jacquemyns,  the  learned  Jtedadeur-en-chef 
of  the  Bevue  de  Droit  InterncUional,  to  determine  on  carrying  out  a 
scheme  which  had  suggested  itself  simultaneously  to  several  of  the 
most  eminent  of  his  coadjutors,  for  the  organization  of  collective 
activity  on  the  part  of  the  most  prominent  individual  cultivators  of 
International  Jurisprudence.  In  March  last  he  addressed  a  con- 
fidential communication  to  about  twenty  jurists,  amongst  whom  he 
did  me  the  honour  to  include  me,  suggesting  "  a  private  meeting 
of  a  limited  group  of  men  already  known  in  the  science  of  inter- 
national law  by  their  writings  or  by  their  acts,  and  belonging  as 
much  as  possible  to  different  countries."  "Hitherto,"  he  con- 
tinued; "  the  movement  towards  the  regularization  of  interna- 
tional relations  has  manifested  itself  in  two  ways : — 

"  (a)  By  diplomatic  action,  that  is  to  say,  by  the  proceedings,  the 
correspondence,  the  conventions,  or  the  congresses  of  representa- 
tives oflScially  accredited  by  certain  nations. 

"  (b)  By  individtial  sdetUiJic  action,  that  is  to  say,  by  writings 
having  for  their  object  to  express,  in  a  precise  methodical  and 
reasoned  form,  ihe  whole  or  a  part  of  the  rules  which  their  author 
considers  as  those  which  are  followed,  or  which  ought  to  be  fol- 
lowed, in  international  relations. 

"  Diplomatic  action  originally  intervened  only  after  the  termina- 
tion of  wars,  in  order  to  discuss  and  to  determine  the  conditions 
of  peace.  At  present  it  tends,  with  a  good  will  not  always  sterile, 
to  meet  requirements  of  a  higher  order.  Thus  we  have  seen  it 
already  more  than  once  endeavour — 

"  1st.  To  trace  certain  general  rules  dictated  by  a  spirit  of  humanity 
and  justice,  and  going  beyond  the  politicai  necessities  of  the  moment. 

"  2nd,  To  admit  into  the  domain  of  positive  international  law  an 
increasing  number  of  relations  which  till  then  were  held  to  belong 
to  national  law. 

"  3rd,  To  accomplish  the  arrangement  of  international  differences 
by  pacific  arbitratioa 

*•  Individual  scientific  action,  in  a  manner  equally  progressive,  has 
more  and  more  recognised  the  obligation  which  lies  upon  it  to  give 
a  reasoned  direction  to  public  opinion  by  formulating  rules  which, 
as  far  as  possible,  exhibit  the  characteristics  of  certitude  and 
practical  efficacy.  Already  some  jurisconsults  have  adopted  for 
their  writings  the  form  of  veritable  codes.  It  would  seem,  then, 
that  for  the  science  of  international  law  we  are  arrived  at  an  epoch 
corresponding  to  that  of  the  appearance  in  the  history  of  the  national 
law  of  several  peoples  of  those  collections  (recueils)  due  to  private 
sources,  and  which  have  seryed  as  a  transition  between  simple 
customary  tradition  and  homologous  custom  or  written  law.  But 
these  progressive  aspirations  of  the  two  grand  factors  of  inter- 
national law  come  in  practice  in  collision  with  the  gravest  obstacles. 
Diplomacy  is  impeded  by  conflicts  at  least  apparent  between  the 
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political  interests  of  the  particular  peoples  who  are  the  subjects  of 
the  law,  and  the  collective  interest  of  international  society ;  indi- 
vidual scientific  action  is  rendered  impotent  by  the  fact  that 
isolated  speculations  or  works,  however  great  may  be  the  merit  or 
the  reputation  of  the  man  whose  name  is  attached  to  them,  do  not 
carry  sufficient  weight  to  dominate  passions  and  triumph  over 
prejudices.  Hence  the  gaps  which  jurists  and  philosophei'S  discover 
in  international  law,  and  which  may  be  thus  summed  up: — 1st, 
The  uncertainty  or  silence  of  the  law  itself  on  many  essential 
points ;  2nd.  The  defect  of  means  sufficient  to  prevent  violations  of 
law  from  exhibiting  themselves  in  practice,  or  to  satisfy  the  public 
conscience  by  condemning  and  punishing  those  which  have  been 
committed.  The  moment  does  not  seem  to  have  yet  arrived  for 
filling  up  these  gaps  in  a  complete  manner.  If  we  cannot  say  that 
international  law  is  entirely  destitute  of  sanction,  it  certainly 
does  not  possess  it  in  all  cases,  and  perhaps  it  is  condemned 
for  a  long  future  to  possess  it  still  very  imperfectly.  To  those 
who  look  reality  in  the  face,  war  continues  to  present  itself  as  a 
frightful  extrei^ty,  which  we  most  apply  ourselves  to  rendering 
as  rare  and  as  limited  in  its  effects  as  possible,  but  the  occurrence 
of  which  it  would  be  chimerical  and  puerile  to  pretend  altogether 
to  avoid  The  remedy  consisting  in  the  establishment,  without 
and  above  individual  states,  of  a  permanent  tribunal  or  permanent 
legislature,  armed  with  the  authority  necessary  to  execute  its  laws 
or  its  judgments,  would  be,  supposing  it  possible,  as  great  as  the 
evil.  For  if  such  a  tribunal,  or  such  a  legislature,  was  so  powerful 
as  to  render  it  impossible  even  to  attempt  to  resist  its  decisions,  a 
power  so  immense  over  the  whole  civilized  world  would  be  a 
danger  rather  than  a  guarantee ;  and  if,  on  the  contrary,  the  effi- 
cacy of  its  decisions  could  be  combated,  their  practical  value  for 
the  maintenance  of  peace  would  be  diminished  in  proportion. 

"  Is  there  then  nothing  to  be  done  ?  The  object,  on  the  contrary, 
which  I  have  in  view,  is  to  call  the  attention  of  the  eminent  per- 
sons to  whom  this  writing  is  communicated  to  the  necessity,  the 
possibility,  and  the  opportuneness  of  giving  body  and  life,  alongside 
of  diplomatic  action  and  individual  scientific  action^  to  a  new  and 
third  factor  of  international  law :  to  collective  scientific  aHion^ 

With  scarcely  any  exception,  M.  EoUn  Jacquemyns'  correspon- 
dents responded  favourably  to  this  appeal  The  desirableness  of 
collective  action  by  personal  intercouse,  and  if  possible  by  verbal 
communication,  between  the  small  number  of  persons  who,  in  each 
country,  are  seriously  and  continuously  engaged  in  the  study  and 
definition  of  international  relations,  was  admitted  on  all  hands. 
But  the  actual  bodily  assemblage  of  such  persons  in  one  place, 
which,  wherever  it  was  fixed,  must  of  necessity  be  distant  from  the 
homes  of  most  of  them,  was  felt  from  the  first  .to  be  no  easy  matter. 
Imperative  demands  on  their  time  in  their  respective  countries,  it 
'"'as  foreseen,  would  retain  one  class  of  persons  whose  presence 
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would  have  been  of  the  utmost  importance — for  though,  for  obvious 
reasons,  diplomatists  in  active  service  were  not  invited,  it  was  by 
no  means  intended  to  exchide  those  who  had  acted  as  diplomatists, 
or  otherwise  taken  a  practical  share  in  international  affairs.  Others, 
it  was  known,  would  be  deterred  from  a  long  and  fatiguing  journey 
by  age  and  infirmity  and  other  considerations.  From  the  first 
cause,  mainly,  none  of  the  arbitrators  at  Geneva  could  be  present, 
though  they  expressed  their  sympathy  with  and  interest  in  the 
objects  of  the  meeting.  The  burden  of  his  fourscore  years  deprived 
us  of  the  co-operation  o?  the  venerable  Heffiber.  Blindness  pre- 
vented M.  C.  Lucas  from  sharing  our  deliberations.  The  health  of 
M.  de  Parieu  of  the  French  Academy  did  not  admit  of  his  under- 
taking the  journey ;  the  same  cause  compelled  Mr.  Westlake,  the 
English  editor  of  the  lievue,  to  absent  himself;  and  Professor  von 
Holzendorf  was  detained  by  the  sickness  of  a  member  of  his 
family,  though  the  three  latter  gentlemen  had  been  amongst  the 
original  projectors  of  the  Conference.  But  notwithstanding  all 
contingencies,  when  the  day  of  meeting  came,  M.  Eolin  Jacquemyns 
had  the  satisfaction  of  seeing  ten  of  his  coadjutors  gather  around 
him — ^grave  elderly  gentlemen  for  the  most  part,  but  full  of  life  and 
spirit,  and  eager  for  the  work  in  which  they  were  about  to  engage. 
There  was  Professor  Bluntschli  of  Heidelberg,  the  celebr&ted  author 
of  the  "Codified  Treatise  on  International  Law,"  and  of  many  other 
works  both  on  the  Law  of  Nations  and  on  Public  Law;  Signer 
Mancini,  deputy  of  the  Italian  Parliament,  former  mimster,  now 
Professor  of  International  Law  at  the  University  of  Rome,  and  one 
of  the  founders  of  the  National  School  of  Italian  Jurists,  who  was 
unanimously  chosen  president  of  the  meeting;  M.  Carlos  Calvo, 
formerly  Minister  of  the  Argentine  Republic,  and  corresponding 
member  of  the  Institute  of  France,  author  of  a  "  Theoretical  and 
Practical  Treatise  on  International  Law;"  M.  Besobrasoff,  member  of 
the  Academy  of  St.  Petersburg,  author  of  various  works  on  finance 
and  social  science ;  M.  Moynier  of  Geneva,  the  well-known  founder 
of  "  La  Croix  Rouge ; "  M.  Asser,  Professor  of  Law  at  Amsterdam, 
the  Dutch  editor  of  the  Bevue;  M.  de  Laveleye,  of  the  University 
of  li^e,  etc. ;  ultimately,  Mr.  Dudley  Field  of  New  York  joined 
us. 

I  wish  I  could  describe  to  you  the  picturesque  locality  and 
the  social  surroundings  of  a  meeting  which  is  not  unlikely  to  be  of 
historical  interest — ^the  noble  old  Hdtel  de  Ville  in  which  we 
assembled  in  the  morning,  the  hospitable  dinner-tables  at  which 
we  spent  our  evenings,  the  flowers  which  adorned  them,  the  wines 
which  enriched  them,  the  gaiety  which  enlivened  them,  and  the 
graceful  discours  cCoccasion,  in  which  our  hosts  I  fear  surpassed 
those  of  my  eminent  colleagues  whose  fortune  it  was  to  respond  to 
their  expressions  of  sympathy  and  interest.  But  I  must  not  linger 
now  over  even  Flemish  feasting,  which,  if  it  surpasses  English 
powers  of  enjoyment,  as  Leicester  said  of  it  long  ago,  equally  ex- 
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ceeds  my  powers  of  description.     I  must  tell  you  what  we  did  in 
the  moruiiig,  not  what  we  enjoyed  in  the  evening. 

Well  then : — the  original  proposal  that  we  should  discuss  certain 
open  questions  of  International  Law  in  the  first  instance,  and  then 
formulate  the  Statutes  of  a  permanent  Institute  for  the  scientific 
cultivation  of  International  Law,  was  reversed ;  and  though  we  sat 
six  hours  the  first  three  days,  and  three  hours  the  fourth,  we  were 
only  able  to  accomplish  the  first  part  of  our  business.  The  result  of 
our  labours  was  the  formation  of  an  Institute,  of  the  specific  objects 
and  character  of  which  I  shall  best  convey  to  you  a  conception  by 
reading  to  you  in  translation  the  Statutes  which,  after  much  dis- 
cussion, were  unanimously  adopted.  They  are  not  long;  and  in  the 
original,  at  any  rate,  they  are  expressed  with  that  clearness  and 
precision  which  so  happily  distinguishes  the  language  of  our  neigh- 
bours. 

Institute  of  International  Law. 

Statutes  Voted  by  the  Conference  of  International  Laxrycrs  ot 

Ghtnt,  lOtJi  October  1873. 

Art.  1.  The  Institute  of  International  Law  is  an  exclusive!  v 
scientific  association,  and  with  no  official  character. 

Its  object  is — 

(1.)  To  favour  the  progress  of  international  law  by  seeking 
to  become  the  organ  of  the  legal  conscience  of  the  civilized  world. 

(2.)  To  formulate  the  general  principles  of  the  science,  as  well 
as  the  rules  which  result  from  it,  and  to  spread  the  knowledge  of 

(3.)  To  give  its  aid  to  any  serious  attempt  at  gradual  and  pro- 
gressive codification. 

(4.)  To  endeavour  to  procure  the  official  recognition  of  such  prin- 
ciples as  shall  have  been  recognised  as  being  in  harmony  with  the 
requirements  of  modern  society. 

(5.)  To  labour,  within  its  proper  sphere,  whether  for  the  mainte- 
nance of  peace  or  for  the  observance  of  the  laws  of  war. 

(6.)  To  examine  the  difficulties  which  may  arise  in  the  inter- 
pretation or  the  application  of  the  law;  and  to  give,  when  required, 
legal  opinions,  with  the  grounds  on  which  they  rest,  in  doubtful  or 
controverted  cases. 

(7.)  To  contribute  by  publications,  by  public  teaching,  and  by 
all  other  means,  to  the  triumph  of  the  principles  of  justice  and 
humanity  which  ought  to  regulate  international  relations. 

Art.  2.  As  a  general  rule  there  shall  be  one  session  annually. 
Before  the  termination  of  each  session  the  Institute  shall  determine 
the  place  and  the  time  of  its  next  meeting. 

Art.  3.  The  Institute  shall  be  composed  of  effective  members,  of 
auxiliary  members,  and  of  honorary  members.  Every  member  of 
the  Institute  shall  receive  a  diploma. 

Art.  4.  The  Institute  shall  choose  its  membei^s  freely  from  the  men 
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of  difierent  nations  who  have  rendered  eminent  services  to  inter- 
national law,  theoretical  or  practical. 

The  whole  number  of  effective  members  shall  not  exceed  fifty, 
but  need  not  necessarily  reach  that  number. 

Art.  5.  There  shall  not  be  assigned,  by  new  election,  to  the  in- 
habitants of  the  same  state,  or  confederation  of  states,  a  proportion 
of  places  exceeding  one-fifth  of  the  total  number  of  effective  mem- 
bers existing  at  the  period  of  that  electioiL 

Art.  6.  Diplomatists  in  active  service  shall  not  be  members  of 
the  Institute. 

When  a  member  enters  the  active  diplomatic  service  of  a  state, 
his  right  to  vote  shall  be  suspended  during  the  period  of  his  ser- 
vice. 

Art.  7.  The  auxiliary  members  shall  be  chosen  by  the  effective 
members  from  persons  whose  special  acquirements  may  be  of  use 
to  the  Institute.  Their  number  shall  be  unlimited,  and  the  pro- 
visions of  article  5  shall  not  be  applicable  to  them. 

They  shall  take  part  in  the  meetings  of  the  Institute,  but  only 
with  a  consultative  voice. 

Art.  8.  The  title  of  honorary  member  shall  be  conferred  on  every 
person,  association,  municipality,  or  other  body  which  shall  make 
a  donation  to  the  Institute  of  not  less  than  3000  francs  (£120). 
The  honorary  members  shall  receive  the  publications  of  the  Insti- 
tute. 

Art.  9.  The  effective  members,  in  concert  with  the  auxiliary 
members  in  each  state,  shall  be  entitled  to  organize  local  bodies  of 
persons  devoted  to  the  study  of  the  social  and  political  sciences,  in 
order  to  second  the  efforts  of  the  Institute  amongst  their  country- 
men. 

Art.  10.  At  the  opening  of  each  ordinary  session,  a  president 
and  two  vice-presidents  shall  be  elected,  who  shall  enter  immedi- 
ately on  the  discharge  of  their  functions. 

Art.  11.  The  Institute  shall  name  amongst  its  effective  members 
a  general  secretary  for  the  term  of  six  years. 

The  general  secretary  shall  be  re-eligible. 

He  shall  be  charged  with  the  preparation  of  the  minutes  of  the 
meetings,  the  ordinary  correspondence  of  the  Institute,  and  the 
execution  of  its  decisions,  except  in  cases  in  which  the  Institute 
itself  shall  otherwise  provide.  He  shall  be  keeper  of  the  seal  and 
the  archives.  His  residence  shall  be  considered  the  seat  of  the 
Institute.  In  each  ordinary  session  he  shall  present  a  r6sum6  of  the 
recent  labours  of  the  Institute. 

Art.  12.  The  Institute  may,  on  the  proposal  of  the  general  secre- 
tary, name  one  or  more  secretaries  to  aid  him  in  the  discharge  of 
his  functions,  or  to  take  his  place  in  a  case  of  tempomry  absence. 

If  these  secretaries  are  not  already  members  of  the  Institute, 
they  shall  on  their  nomination  become  auxiliary  members. 

The  mandate  of  the  secretaries  expires  with  that  of  the  general 
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secretaiy,  except  in  the  case  in  which  the  death  of  the  latter,  o 
some  other  circumstance,  renders  it  necessary  that  some  one  should 
take  his  place  till  the  election  of  his  successor. 

Art  13.  The  Institute  shall  name  a  treasurer  for  the  period  of 
three  years,  charged  with  its  fiuancial  affairs  and  the  keeping  of  its 
accoimts ;  and  also  a  commission,  charged  with  the  control  and 
inspection  of  its  expenditure  and  receipts. 

The  treasurer  and  the  commission  may  he  chosen  ficom  compe- 
tent persons,  resident  near  to  the  seat  of  the  Institute,  who  are  not 
members. 

The  treasurer  shall  present  a  financial  report  in  each  ordinary 
session. 

Art.  14.  As  a  general  rule  in  the  meetings  of  the  Institute,  votes 
on  the  subject  of  resolutions  to  be  taken,  shall  be  emitted  orally 
and  after  discussion. 

The  elections  shall  be  made  by  ballot,  the  members  present  alone 
being  admitted  to  vote-  For  the  election  of  new  members,  how- 
ever, absent  members  shall  have  the  privilege  of  sending  their  votes 
in  sealed  notes. 

Art.  15.  In  exceptional  and  special  cases  in  which  the  president, 
the  vice-presidents,  and  the  general  secretary  imanimously  r^ard 
it  as  useful,  the  votes  of  absent  members  may  be  taken  by  means 
of  correspondence. 

Art  16.  When  the  discussion  has  reference  to  controversies  be- 
tween two  or  more  states,  the  members  of  the  Institute  belonging 
to  these  states  shall  be  permitted  to  express  and  develop  their 
opinions,  but  must  abstain  firom  voting. 

Art.  17.  The  Institute  shall  name  reporters  amongst  its  effective 
and  auxiliary  members,  or  shall  constitute  commissions  for  the  pre- 
paratory study  of  questions  to  be  submitted  to  its  deliberations.  In 
the  interval  between  the  sessions,  this  prerogative  shall  belong  to  the 
ofi&ce-bearers ;  and,  in  case  of  urgency,  the  secretaiy  general  shall 
himself  prepare  reports  and  conclusions. 

Art  18.  The  Institute  shall  publish  an  annual  bulletin  of  its 
labours,  and  designate  one  or  more  scientific  reviews  to  receive  its 
public  communications. 

Art.  19.  The  expenses  of  the  Institute  shall  be  borne 

(1.)  By  the  regular  subscriptions  of  its  effective  members. 

(2.)  By  the  contributions  of  its  honorary  members. 

(3.)  By  foundations  and  gifts. 

(4.)  Provision  shall  be  made  for  the  progressive  formation  of  a 
fund,  of  which  the  interest  shall  sufSce  for  the  expenses  of  the 
secretary's  department,  of  the  publications  of  the  sessions,  and  the 
other  regular  services  of  the  Institute. 

Art  20.  A  regulation  shall  be  prepared  by  oonmiission  for  the 
execution  of  the  present  statutes. 

It  shall  not  become  final  till  approved  by  the  Institute  in  its 
next  session. 
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Art  21.  The  present  statutes  shall  be  revised,  in  whole  or  in 
part,  on  the  demand  of  six  effective  members. 

Subsequently  to  the  meeting  at  Ghent,  which  consisted  exclu- 
sively of  jurists,  a  meeting  of  a  more  popular  character,  and  with  a 
professed  object  more  calculated  to  elicit  public  sympathy,  was 
held  at  Brussels.  The  Brussels  meeting  was  of  American  origin, 
and  its  object,  as  set  forth  in  a  circular  issued  by  the  committee  in 
New  York,  was  "  the  establishment  of  an  international  code,  con- 
taining among  its  provisions  a  recognition  of  arbitration  as  the 
means  of  settling  international  disputes."  All  those  who  had  met 
at  Ghent,  I  believe,  were  invited;  and,  as  the  ultimate  object  was 
one  with  which  they  could  not  but  sympathize,  however  inoppor- 
tune they  might  consider  its  immediate  prosecution,  or  in- 
adequate the  means  by  which  it  was  sought  to  be  attained,  they 
named  a  committee  of  their  number  to  represent  them.  I  am 
imperfectly  acquainted  with. what  took  place;  but  from  what 
I  have  learned,  I  should  imagine  that,  substantially,  all  that 
was  done  was  to  express  the  good  wishes  of  a  certain  number 
of  benevolent  persons  for  the  success  of  those  very  efforts  to 
discover  and  define  the  rights  and  duties  of  nations  in  which  the 
Institute  proposes  to  engage.  Mr.  Montague  Bernard,  the  learned 
Professor  of  International  Law  at  Oxford,  has  expressed  in  a  letter 
to  the  Times  the  feeling  of  those  who,  like  himself,  did  not  share 
the  enthusiasm  of  the  originators  of  the  meeting  for  the  immediate 
compilation  of  a  code.  "  To  those  persons,"  he  says,  "  it  appears 
that  a  general  and  complete  codification  of  international  law  would, 
at  the  present  time,  be  little  better  than  a  chimera.  If  it  were  pos- 
sible it  would  probably  not  be  desirable,  that  the  nations  of  the 
world  should  agree,  by  a  general  treaty  or  series  of  treaties,  to  con- 
vert into  express  conventional  obligations  the  whole  mass  of  prin- 
ciples and  rules  which  they  are  accustomed  to  recognise  in  their 
relations  towards  one  another.  Ko  other  process  than  this  can  be 
regarded  as  answering  (unless  in  a  loose  sense)  to  that  which,  in 
reference  to  municipal  law,  we  call  codification.  These  principles 
and  rules  are  very  well  understood ;  and  they  are  the  basis  of  all 
international  intercourse.  But  if  any  one  were  to  attempt  to 
reduce  them  all  within  the  compass  of  express  definitions,  and 
embody  them  in  an  annex  to  a  treaty,  he  would  find  himself  en- 
gaged in  a  very  formidable  undertaking With  respect  to 

arbitration,  the  opinion  which  I  hold,  and  in  which  Dr.  Bluntschli 
agreed  with  me,  is  that  it  is  an  expedient  of  the  highest  value  for 
terminating  international  controversies ;  but  it  is  not  applicable  to 
all  cases,  or  under  all  circumstances ;  and  the  cases  and  circum- 
stances to  which  it  is  not  applicable  do  not  admit  of  precise  defini- 
tion. Arbitration,  therefore,  must  of  necessity  be  voluntary ;  and 
though  it  may  sometimes  be  a  moral  duty  to  resort  to  it,  it  cannot 
be  commanded  in  any  form  by  what  is  called  the  positive  law  of 
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nations."  To  these  views,  substantially,  I  subscribe.  Codification 
is  an  expression  to  which  several  meanings  may  be  attached ;  but 
if  it  is  used  in  any  other  and  higher  sense  than  that  in  which  it  is 
claimed  by  the  works  of  Prof.  Bluntschli  and  Mr.  Dudley  Field,  it 
must  be  preceded,  1st,  by  agreement  as  to  what  the  relations,  that 
is  to  say  the  rights  and  duties,  of  separate  nations,  actually  are,  and 
consequently  what  the  law  of  nations  ouglii  to  be ;  in  other  words, 
the  scientific  solution  of  the  problems  which  it  presents :  and,  2nd, 
by  the  consent  of  separate  nations,  or  some  of  them,  to  accept  the 
law  of  nations  as  thus  enunciated ;  in  other  words,  by  the  political 
solution  of  the  problems  which  it  presents.  When  we  know  what 
we  ought  to  do,  and -are  ready  to  do,  we  shall  have  something  to 
codify.  Apart  from  these  conditions  we  should  probably  be  codify- 
ing error ;  and,  even  ii'  we  codified  truth,  we  should  be  codifying  it  in 
vain.  We  should  be  giving  the  name  of  a  code  to  what  was  merely 
a  publication  of  scientific  discoveries  and  benevolent  aspirations — 
a  publication  not  useless  perhaps,  but  wholly  differing  in  its  action 
from  what  is  called  a  code  in  municipal  law.  Arbitration,  too,  is 
understood  in  several  senses  ;  but  in  any  other  sense  than  that  of 
a  voluntary  arrangement  between  individual  states,  it  presupposes 
international  organization  of  such  a  kind  as  to  render  possible  the 
establishment  of  an  international  tribunal  competent  to  enforce  its 
own  decrees.  Such  a  consummation  I  do  not  regard  as  impossible  ; 
but  we  are  far  removed  from  it  as  yet.  If  we  ever  attain  to  it,  it 
will  probably  be  by  the  action  of  those  mysterious  social  forces 
which  time  and  reason  sometimes  call  into  being  to  the  astonish- 
ment of  mankind.  And  the  existence  of  these  forces  would  pro- 
bably supersede  the  necessity  of  their  exercise.  To  suppose  that 
separate  nations  should  become  reasonable  enough  to  institute  such 
a  tribunal  is  perhaps  equivalent — it  may  be  more  than  equivalent 
— to  supposing  that  they  should  become  reasonable  enough  to  do 
without  it.  We  never  became  reasonable  enough  to  institute  a  '* tri- 
bunal of  honour,"  but  we  have  become  reasonable  enough,  in  this 
country  at  least,  to  get  rid  of  duelling  by  the  action  of  social 
opinion  alone.  In  like  manner,  the  spirit  of  litigation  has  dimin- 
ished to  a  far  greater  extent  than  the  dispensation  of  justice  has 
improved.  Though  we  do  not  know  how  to  get  rid  of  war,  perhaps 
we  shall  get  rid  of  it  some  day  without  knowing  how. 


STATUTES  OF  1873  AFFECTING  SCOTLAND. 

In  our  usual  survey  of  the  Statute  Book  it  is  long  before  we  find 
any  Acts  of  last  Session  of  any  interest  to  our  readers.  The  Mutiny 
Acts  (36  &  37  Vict.  cap.  10  and  cap.  11)  are  the  first  which 
apply  to  Scotland  at  all,  and  we  believe  those  of  this  year  contaia 
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nothing  beyond  the  stereotyped  clauses.  Cap.  14  marks  the  end  of 
an  old  story.  It  relieves  tjie  Board  of  Trade  from  all  responsibility 
in  respect  of  Portpatrick  Harbour,  leaving  a  costly  and  useful  work 
to  the  mercies  of  the  winds  and  waves.  The  lighthouse  only  is  * 
handed  over  to  be  maintained  by  the  Commissioners  of  the 
IN'orthern  Lighthouses.  It  is  possible  that  in  a  few  years  more 
we  may  see  at  Portpatrick  a  paternal  Government,  cured  of  econo- 
mical theories,  and  beginning  to  recognise  the  duty  of  maintaining 
the  communications  between  the  different  parts  of  the  Empire,  re- 
pairing at  vast  expense  the  loss  occasioned  by  a  generation  of 
parsimony  and  neglect. 

Cap.  17  provides  for  the  redemption  or  commutation  of  the  divi- 
dend on  the  capital  stocks  of  the  East  India  Company,  and  for  the 
transfer  of  the  security  fund  of  the  India  Company  to  the  Secretary 
of  State,  and  for  the  dissolution  of  the  East  India  Company.  The 
C6mpany  is  to  be  dissolved  on  1st  June  1874.  Thus  ends  all  that 
was  left  of  the  greatest  company  of  merchants  that  ever  existed. 

We  pass  lightly  by  the  "  Customs  and  Inland  Kevenue  Act 
1873"  (36  Vict.  cap.  18),  which  makes  various  provisions  with  re- 
gard to  the  sugar  duties,  income-tax,  etc.,  and  exempts  innkeepers 
from  the  license  under  32  &  33  Vict.  cap.  14,  on  servants  wholly 
employed  for  the  purposes  of  their  business. 

Cap.  21  abolishes  tests  in  Dublin  University,  except  in  the  case 
of  Professors  of  Theology,  releases  members  from  attendance  at  any 
particular  places  of  worship,  and  throws  fellowships  open  to  per- 
sons not  in  holy  orders. 

The  Crown  Lands  Act  1873  (36  &  37  Vict.  cap.  36) 

demands  the  attention  of  the  Scots  lawyer.  The  powers  of  leas- 
ing given  to  the  Commissioners  of  Woods  and  Forests  by  10  Geo. 
IV.  cap.  50  (extended  to  Scotland  by  2  &  3  Wm.  IV.  cap.  112,  and 
3  &.4  Wm.  IV.  cap.  69)  are  by  sec.  4  extended  so  as  to  enable  the 
Commissioners  to  grant,  with  consent  of  the  Lords  of  the  Treasury, 
leases  of  "  ciines,  minerals,  or  other  metallic  or  non-metallic  sub- 
stances or  substrata,  obtained  by  mining,  quarrying,  or  excavating, 
for  any  term  or  terms  of  years,  not  exceeding  63  years."  Nothing 
in  this  section  is  to  apply  to  any  mine  of  gold  or  silver. 

By  sec.  5,  a  copy  or  extract  of  any  deed,  registered  for  behoof  of 
the  Crown,  in  terms,  of  3  &  4  Wm.  IV.  cap.  69,  in  the  oflBce  of 
Chancery  in  Scotland,  shall  be  equivalent  to  the  principal  if  at- 
tested by  the  custodier  for  the  time  being  of  the  record  of  the  prin- 
cipal deed ;  and  such  copy  may  be  recorded  in  the  register  of  deeds, 
probative  writs,  and  protests  for  Scotland,  just  as  if  the  principal 
had  been  presented  for  registration.  Such  copy  or  extract  may  also 
be  recorded  in  the  books  of  Council  and  Session,  and  the  extract  of 
that  record  shall  contain,  when  required,  a  warrant  in  the  same 
terms  and  having  the  same  effect  as  if  the  principal  lease,  con- 
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veyance,  deed,  or  document  had  been  recorded  in  the  books  oi 
Council  and  Session. 

A  print  of  any  report  of  the  Commissioners  or  Surveyor-CJeneral 
of  Woods,  etc.,  bearing  to  be  ordered  to  be  printed  by  either  House 
of  Parliament,  is  to  be  admissible  as  evidence  in  any  Court  of  Jus- 
tice, as  if  it  had  been  produced  from  the  proper  custody  and  proved 
in  evidence  (sec.  6). 

The  Government  Annuities  Act  1873  (36  &  37  Vict.  cap.  44) 

makes  further  provision  for  the  payment  of  annuities  granted  by 
the  Commissioners  of  the  National  Debt.  Warrants  of  the  Com- 
missioners for  payments  of  annuities  for  life  or  years  may  be  sent 
by  post,  subject  to  regulations  to  be  made  by  the  Commissioners 
with  regard  to  the  production  or  transmission  of  the  necessary 
declarations  and  certificates  (sec.  1).  Warrants  sent  by  post  are  to 
be  deemed  cheques  of  the  Commissioners,  within  the  meaning  of 
any  Act  regarding  cheques.  Annuitants  must  furnish  an  address 
within  the  United  Kingdom,  and  the  posting  of  a  letter,  containing 
a  warrant  addressed  to  an  annuitant  at  his  request  at  such  address, 
is  to  be  deemed  equivalent  to  the  delivery  of  the  warrant  to  the 
annuitant,  so  far  as  respects  the  liabHiiy  of  the  Commissioners 
(sec.  2).  Warrant  means  any  order  or  document  used  as  a  medium 
for  the  payment  of  any  Government  annuities  (sec.  5). 

Highland  Schools  Act  1873  (36  &  37  Vkt.  cap.  53). 

Under  1  &  2  Vict.  cap.  87  (The  Highland  Schools  Act  1838)  the 
Commissioners  of  the  Treasury  purchased  £24,666,  10s.  4d.  three 
per  cent.  Bank  annuities,  out  of  the  dividends  of  which  certain 
annual  sums,  amounting  in  all  to  £899,  were  payable  at  the  passing 
of  the  Education  (Scotland)  Act  1872  to  certain  schoolmasters 
specified  in  a  schedule  to  thid  Act  That  Act  repealed  the  Act  of 
1838  in  general  terms,  providing,  however,  that  these  sums  should 
continue  to  be  payable  to  any  schoolmaster  so  long  as  he  continued 
in  office.  No  provision,  however,  waa  made  for  disposing  of  the 
bank  annuities ;  and  this  Act  has  been  passed  to  repeal  the  Jligh- 
land  Schools  Act  1838,  and  the  proviso  in  the  78th  section  of  the 
Education  (Scotland)  Act  1872  (sec.  5),  and  to  charge  the  sums  due 
to  the  said  schoolmasters,  which  are  to  be  paid  half-yearly  to  the 
school-boards  of  the  respective  parishes  on  the  Consolidated  Fund 
(sec.  2),  the  investment  of  the  Consols  under  the  Act  1838  being 
cancelled  (sec.  4). 

Extradition  Act  1873  (36  &  37  Vict.  cap.  60). 

This  Act  declares  the  6th  section  of  the  Extradition  Act  1870  to 
be  applicable  to  crimes  committed  before  its  passing  (sec.  2),  makes 
accessories  before  or  after  the  fact  liable  to  be  surrendered  under 
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the  Act  where  it  applies  (sec.  3),  gives  the  Secretary  of  State  power 
to  require  a  police  magistrate  or  justice  of  peace  to  take  evidence 
for  the  purpose  of  any  criminal  matter  pending  in  any  foreign 
Court,  whether  the  person  charged  be  present  or  absent  (sec.  5), 
and  gives  certain  explanations  of  other  clauses  of  the  principal  Act 
(sees.  6  and  7).  It  also  gives  a  schedule  (sec.  8)  adding  certain 
crimes  to  the  schedule  in  the  principal  Act. 
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ACT,  1873. 

This  English  Act  (36  &  37  Vict.  cap.  66)  is  one  of  such  importance 
and  interest  even  to  Scotch  lawyers  that  we  make  no  apology  for 
giving  it  a  special  article,  instead  of  including  it  in  our  usual  sketch 
of  the  legislature  of  the  year.    We  shall  consider  first 

Part  I. — The  Constitution  of  the  Supreme  Court. 

On  2nd  November  1874,  when  the  Act  comes  into  operation  (sec. 
2),  all  the  Superior  Courts  as  now  constituted  cease  to  exist,  and  will 
be  united  and  consolidated  into  one  Supreme  Court  of  Judicature 
in  England,  The  Courts  to  be  thus  absorbed  are  the  High  Court  of 
Chancery,  the  Courts  of  Queen's  Bench,  Common  Pleas  at  West- 
minster, Exchequer,  the  High  Court  of  Admiralty,  the  Courts  of 
Probate  and  Divorce,  and  the  London  Court  of  Bankruptcy  (sec  3). 
This  Supreme  Court  is  to  consist  of  two  permanent  divisions.  One 
of  these  divisions,  called  "  Her  Majesty's  High  Court  of  Justice,'-  will 
have  original  jurisdiction  over  all  causes  of  action ;  with  certain 
appellate  jurisdiction  from  inferior  courts,  fixed  by  a  later  provision 
of  the  Act.  *  The  other  division  is  the  final  appellate  court,  styled 
*^Her  Majesty's  Court  of  Appeal,"  and  will  have  only  appellate 
jurisdiction,  except  such  original  jurisdiction  as  may  be  incident  to 
the  determination  of  any  appeal  (sec.  4).  The  appellate  court  is 
the  most  remarkable  change  introduced  by  the  Act,  as  it  is  sub- 
stituted for  the  appeal  to  the  House  of  Lords. 

The  High  Court  of  Justice  will,  in  the  future,  and  after  the  pre- 
sent Judges  of  the  courts  named  cease  to  hold  office,  consist  of 
twenty-one  Judges,  appointed  by  letters  patent.  Each  of  the  puisne 
Judges  on  appointment  will  become,  not  a  Judge  of  any  particular 
part  of  the  court,  but  a  "Judge  of  Her  Majesty's  High  Court  of 
Justice."  The  titles  of  Lord  Chief  Justice  of  England,  Master  of 
the  EoUs,  Lord  Chief  Justice  of  the  Common  Pleas,  and  Lord  Chief 
Baron  are  however  continued,  and  the  holders  of  those  appoint- 
ments will  continue  to  occupy  the  same  respective  offices  as  hereto- 
fore, with  the  same  precedenca  With  regard  to  the  existing 
Judges,  it  is  enacted,  all  the  Judges  except  the  Lord  Justices  and 
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members  of  the  Judicial  Committee,  holding  ofSce  at  the  time  of 
the  Act  coming  into  opei^tion,  are  to  become  members  of  the  High 
Court  of  Justice,  except  such  as  are  appointed  to  be  ordinary 
Judges  of  the  Court  of  AppeaL  The  efi'ect  of  this  provision  will  be 
that  if  the  present  Judges  continue  in  office  till  November  1874, 
and  none  are  appointed  to  the  Court  of  Appeal,  there  will  l)e 
eighteen  common  law  Judges  and  five  Chancery  Judges  who  will 
become  members  of  the  High  Court.  Some  of  these  Judges,  how- 
ever, will  probably  be  appointed  Judges  of  the  Court  of  AppeaL 
The  Judges  of  the  High  Court  are  to  have  equal  power,  authority, 
and  jurisdiction,  and  are  to  be  addressed  as  the  common  law  Judges 
have  hitherto  been.  The  Lord  Chancellor  is  president  of  the  High 
Court,  but  the  Lord  Chief  Justice  will  preside  in  his  absence  (sec.  5). 

Judges  of  Court  .of  Appeal. — The  Court  of  Appeal  is  to  consist  of 
five  ex  officio  Judges,  and  not  more  than  nine  ordinary  Judges. 
The  ex  officio  Judges  will  be  the  Lord  Chancellor,  the  Lord  Chief 
Justice  of  England,  the  Master  of  the  Rolls,  the  Lord  Chief  Justice 
of  the  Common  Pleas,  and  the  Lord  Chief  Baron  of  the  Exchequer. 
The  ordinary  Judges  are  to  be  appointed  by  letters  patent ;  but  the 
first  ordinary  Judges  are  to  be  the  existing  Lords  Justices  of  Appeal 
in  Chancery  and  the  existing  salaried  Judges  of  the  Judicial  Com- 
mittee of  the  Privy  Council,  and  such  other  three  persons  as  may 
be  appointed  by  letters  patent,  the  appointment  of  these  three  being 
made  within  one  month  before,  or  at  any  time  after  2nd  November 
1874,  and  not  taking  effect  until  that  day.  Besides  these  ex  officio 
and  ordinary  Judges  of  the  Court  of  Appeal,  other  Judges  may  be 
appointed,  as  Her  Majesty  is  empowered  to  appoint  under  the  sign 
manual,  as  additional  Judges,  any  person  who,  having  been  a  Judge 
of  one  of  the  Superior  Courts  of  Westminster  or  the  Supreme  Court 
constituted  by  this  Act,  of  Lord  Justice-General  or  Lord  Justice- 
Clerk  in  Scotland,  Lord  Chancellor  or  Lord  Justice  of  Appeal  in 
Ireland,  or  Chief  Justice  of  any  one  of  the  High  Courts  at  Calcutta, 
Madras,  or  Bombay,  shall  signify  in  writing  his  willingness  to  serve 
as  an  additional  Judge  in  the  Court  of  Appeal.  The  title  of  the 
ordinary  and  additional  Judges  of  the  Court  of  Appeal  will  be  Lords 
Justices  of  Appeal,  and  all  the  Judges  will  have  equal  power  and 
jurisdiction  unless  otherwise  expressly  provided.  The  Lord  Chan- 
cellor will  be  president  of  this  Court  also  (sec.  6). 

Qualification  of  Judges,  Tenure  of  OffiMy  Precedence,  Rights,  etc, — 
The  qualification  for  the  office  of  a  Judge  of  the  High  Court  is 
that  the  person  appointed  shall  be  a  barrister  of  not  less  than  ten 
years'  standing;  for  the  Court  of  Appeal  the  qualification  now 
necessary  for  appointment  to  the  office  of  Lord  Justice  of  AppeaL 
No  Judge,  however,  need  take  the  degree  of  Seijeant-at-Law  (sea 
8).  With  this  exception  the  existing  qualifications  are  not  materially 
altered.  The  provision  that  the  Judges  shall  hold  their  office  for  life, 
subject  only  to  power  of  removal  by  Her  Majesty  on  an  address 
presented  to  Her  Majesty  by  both  Houses  of  Parliament,  is  re- 
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enacted.  No  Judge  can  sit  in  the  House  of  Commons  (sec.  9).  All 
the  present  Judges  shall  retain  their  rights  as  to  tenure  of  office, 
rank,  title,  salary,  pension,  patronage,  and  powers  of  appointment 
as  if  the  Act  had  xiot  been  passed,  but  they  are  liable  and  capable 
to  perform  all  duties  which  they  would  have  performed  in  pursuance 
of  any  Act  of  Parliament,  law  or  custom,  if  the  Act  had  not  passed. 
No  existing  Judge  is  to  go  on  circuit  or  sit  at  Nisi  Prius,  unless  he  was 
liable  by  custom  so  to  do  before  (sec.  11).  AU  special  powers 
ve^t^d  in  the  existing  Judge  of  any  court  whose  jurisdiction  is 
transferred  to  the  High  Court,  every  Judge  of  the  High  Court  will 
be  capable  of  exercising  as  if  he  were  appointed  successor  of  the 
Judge,  and  any  duty  or  power  by  law  or  custom  imposed  upon  the 
Lord  Chancellor  and  the  Lord  Chief  Justice  of  England,  and  the 
Ai  aster  of  the  Eolls,  and  the  two  other  Common  Law  Chiefs,  are  to 
be  performed  by  them  and  their  successors  (sec.  12).  This  provision 
is  intended  to  obviate  the  difficulties  which  might  arise  with  re- 
spect to  the  peculiar  customs  and  powers  of  some  English  Courts, 
by  incorporating  those  powers  and  customs  with  the  jurisdiction 
and  practice  of  the  High  Court. 

Salaries  of  Jiidges. — Subject  to  the  provisions  of  the  Act  with 
regard  to  existing  Judges,  the  Judges  of  the  Supreme  Court  are  to 
receive  the  following  salaries: — the  Lord  Chancellor,  the  twQ 
Chief  Justices,  and  the  Chief  Baron  and  the  Master  of  the  Rolls, 
the  same  salaries  as  at  present ;  and  all  the  Judges,  whether  of  the 
Court  of  Appeal  or  the  High  Court  of  Justice,  £5000  a  year.  The 
additional  Judges  of  the  Court  of  Appeal  are  not  to  be  entitled  to 
any  salary  (sec.  14).  Provision  is  made  with  regard  to  pensions  on 
retirement  (sec.  15). 

It  is  premature  to  speculate  on  the  working  of  this  new  Court. 
One  thing,  however,  it  may  be  mentioned,  has  pressed  itself  upon 
the  notice  of  English  lawyers,  viz. :  that  the  High  Court,  as  at  first 
constituted,  will  have  an  enormous  preponderance  of  common  law 
Judges.  That  the  common  law  Judges  ought  to  exceed  the  others 
is  obvious,  when  their  duties  on  circuit,  the  number  of  issues  of 
fact  before  juries  annually  tried,  and  the  necessity  for  deciding 
rapidly  in  banc,  are  called  to  mind.  But  this  great  preponderance, 
it  is  said,  tends  to  crefite  a  belief  that  Chancery  is  more  likely  to  . 
be  absorbed  by  common  law  than  common  law  by  Chancery.  It  is 
perhaps  more  probable  that  things  will  remain  in  a  great  measure  as 
they  are,  and  that  names  rather  than  principles  and  rules  of  law 
will  be  changed,  except  where  principles  and  rules  are  altered  by 
the  express  provisions  of  the  Act. 

Part  II. — Jurisdiction  and  Law. 

The  second  part  of  the  Act  defines  the  jurisdiction  of  the  new 
Courts,  and  alters  certain  rules  of  law  which,  if  left  untouched, 
would  have  led  to  confusion  in  the  decisions  of  the  new  Court. 
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Jurisdiction  transferred  to  the  High  Court  of  Justice. — ^This  Comt 
ia  declared  to  be  a  Superior   Court    of   Becord,  and  there  is 
transferred  to  and  vested  in  it  the  jurisdiction  which  was,  at  the 
commencement  of  the  Act,  vested  in  or  capable  of  being  exercised 
by  the  High  Court  of  Chancery  as  a  common  law  Court  as  well  as 
a  court  of  equity,  including  all  the  jurisdiction  of  the  Master  of  the 
EoUs  in  relation  to  the  Court  of  Chancery ;  ^  the  Court  of  Queen's 
Bench ;  the  Court  of  Common  Pleas  at  Westminster ;  the  Court  of 
Exchequer,  as  a  Court  of  Bevenue,  ap  well  as  a  Common  Law 
Court ;  the  High  Court  of  Admiralty ;  the  Court  of  Probate ;  the 
Court  for  Divorce  and  Matrimonial  Causes ;  the  London  Court  of 
Bankruptcy ;  the  Common  Pleas  at  Lancaster ;  the  Court  of  Pleas  at 
Durham ;  the  courts  created  by  Commissioners  of  Assize,  of  Oyer 
and  Terminer,  and  of  gaol  delivery,  or  any  of  such  commissions. 
The  jurisdiction  conferred  by  the  Act  is  declared  to  include  all 
jurisdiction,  with  certain   exceptions,  vested    in,   or  capable  of 
being  exercised  by  any  one  or  more  of  the  Judges  of  those  courts 
sittiQg  in  court  or  in  chambers  (sec.  16).    Under  the  exception 
above-mentioned  of  jurisdiction  not  transferred  to  the  new  Court,  the 
Court  is  not  to  have  (1)  any  appellate  jurisdiction  of  the  Court  of 
Appeal  in  Chancery,  or  of  the  same  court  sitting  as  a  Court  of 
Appeal  in  Bankruptcy;  (2)  any  jurisdiction  of  the  Court  of  Appeal 
in  Chancery  of  the  County  Palatine  of  Lancaster :  (3)  the  jurisdic- 
tion of  the  Lord  Chancellor  and  Lords  Justices  over  the  persons 
and  estates  of  lunatics ;  (4)  the  Lord  Chancellor's  jurisdiction  over 
patents,  or  the  issue  of  commissions  under  the  Great  Seal;  (5) 
jurisdiction  of  the  Lord  Chancellor  as  visitor  of  any  collie  or 
charitable  foundation ;  (6)  jurisdiction  of  the  Master  of  the  Kolls, 
in  relation  to  records  in  London  or  elsewhere  (sec.  17).     Thus  the 
High  Court  has  just  the  same,  and  no  more  jurisdiction,  than  the 
Superior  Courts  of  common  law  and  equity. 

Jurisdiction  of  the  Court  of  Appeal, — The  Court  of  Appeal  is  also 
made  a  Superior  Court  of  Record,  with  the  jurisdiction  and  powers 
of  the  following  courts,  viz. :  the  Lord  Chancellor  and  the  Court  of 
Appeal  in  Chancery,  in  the  exercise  of  his  and  its  appellate 
jurisdiction,  and  of  the  same  court  as  a  Court  of  Appeal  in  Bank- 
ruptcy ;  the  Court  of  Appeal  in  Chancery  of  the  County  Palatine  of 
Lancaster  and  of  the  jurisdiction  of  the  Chancellor  of  the  Duchy 
and  County  Palatine  when  sitting  alone  as  a  Judge  of  Appeal  from 
orders  of  the  Court  of  Chancery  of  the  County  Palatine ;  the  Court 
of  the  Lord  Warden  of  the  Stannaries ;  the  Court  of  Exchequer 
Chamber ;  Her  Majesty  in  Council  or  the  Judicial  Committee  upon 
appeal  from  the  High  Court  of  Admiralty,  or  from  any  order  in 
lunacy  made  by  the  Lord  Chancellor  or  any  other  person  having 
jurisdiction  in  lunacy  (sec.  18).  Appeals  from  the  High  Court  will 
Me  to  the  Court  of  Appeal  under  rules  to  be  made,  and  the  Court  of 

*  The  common  law  jurisdiction  of  the  Court  of  Chancery  is  shortly  dfscribed  in 
'tephens*  Blackstone,  6th  edit  voL  iil  book  v.  c.  4,  sec.  7. 
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Appeal  for  the  purposes  of  determining  matters  brought  before  it  on 
such  appeal  will  have  all  the  powers  and  jurisdiction  of  the  High 
Court  of  Justice  (sec.  19).  From  the  commencement  of  the  Act  no 
error  or  appeal  can  be  brought  fix>m  any  judgment  or  order  of  the 
High  Court  of  Justice  or  of  the  Court  of  Appeal,  nor  from  any 
judgment  or  order,  made  after  the  commencement  of  the  Act,  of  the 
Court  of  Chancery  of  the  County  Palatine  of  Lancaster,  to  the 
House  of  Lords,  or  to  the  Judicial  Committee  of  the  Privy  Council; 
without  prejudice  to  any  right  existing  at  the  commencement  of  the 
Act  to  prosecute  any  pending  suit  of  error  or  appeal,  or  to  bring  error 
or  appeal  to  the  House  of  Lords,  or  Her  Majesty  in  Council  (sec.  20). 

Transfer  of  tfie  Jurisdiction  of  the  Judicial  Committee  of  the  Privy 
CounciL — An  important  provision,  introduced  almost  at  the  end  of 
the  Session,  is  sec.  21,  which  provides  for  the  future  tmnsfer  of 
jurisdiction  to  the  Supreme  Court.  Before  the  Bill  was  introduced 
there  was  great  opposition  to  the  abolition  of  the  appellate  jurisdic- 
tion of  the  House  of  Lords  over  Scotch,  Irish  and  Colonial  appeals; 
and  the  Bill  was  originally  introduced  without  touching  this  juris- 
diction. Whilst  the  Bill  was  in  committee,  however,  the  Scotch 
and  Irish  members  of  the  House  of  Commons  agreed  that  the  final 
appellate  court  ought  to  be  the  same  for  the  three  kingdoms,  and 
clauses  were  introduced  to  effect  that  object.  But  these  claused 
were  afterwards  struck  out,  so  that  these  appeals  stand  as  they 
were. 

Colonial  appeals,  however,  are  in  a  different  position.  The 
colonies  are  supposed  to  have  a  strong  sentimental  preference  for 
the  existing  appellate  court,  yiz.  Her  Majesty  in  CounciL  It  is 
impossible,  however,  to  say  how  long  this  feeling  may  last  after  the 
Supreme  Court  has  got  into  working  order,  and  the  Judges  of  the 
Judicial  Committee  are  also  Judges  of  the  Supreme  Court  of 
Judicature.  It  was  thought  desirable  to  provide  for  the  possibility 
of  a  change  of  feeling,  and  accordingly  a  clause  was  introduced 
which  gives  power  to  Her  Majesty  by  Order  in  Council  to  direct 
that  aU  appeals  and  petitions  whatsoever  to  Her  Majesty  in  Council, 
which,  according  to  the  law  now  in  force,  ought  to  be  heard  by  the 
Judicial  Committee  of  the  Privy  Council,  shall  be  referred  to  Her 
Majesty's  Court  of  Appeal,  and  that  such  appeals  shall  no  longer  be 
heard  by  the  Judicial  Committee.  For  the  purposes  of  hearing  such 
appeals  or  petitions,  and  of  the  reports  to  be  made  to  Her  Majesty 
thereon,  and  all  orders  thereon  to  be  made  by  He?r  Majesty  in 
Council,  and  the  enforcement  of  such  orders  made  pursuant  to  the 
section  of  the  Act  (but  not  for  any  other  purpose),  all  the  power, 
authority,  and  jurisdiction  now  by  law  vested  in  the  Judicial  Com- 
mittee may,  by  such  order,  be  transferred  to  and  vested  in  the  Court 
of  Appeal  (sec.  21).  The  effect  of  this  section  is  that  by  Order  in 
Council  the  Court  of  Appeal  can  be  made  to  act  as  the  Judicial 
Committee  of  the  Privy  CounciL  As  the  four  Judges  of  the 
Judicial  Committee  are  to  be  members  of  the  Court  of  Appeal, 
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it  is  probable  that  colonial  business  will  always  be  referred  to  the 
Supreme  Court,  unless  strong  reasons  are  shown  for  a  contrary 
course. 

The  same  section  deals  also  with  another  branch  of  the  ap- 
pellate jurisdiction  of  the  Judicial  Committee,  enacting  that  the 
Court  of  Appeal,  when  hearing  appeals  in  ecclesiastical  causes  re- 
ferred to  it,  shall  be  constituted  of  so  many  and  such  Judges  of  the 
court,  assisted  by  such  assessors,  being  archbishops  or  bishops  of 
the  Churcii  of  England,  as  Her  Majesty  by  any  general  rules  made 
with,  the  advice  of  the  Lord  Chancellor  and  Judges,  or  any  five  of 
them,  and  of  the  archbishops  and  bishops,  or  any  two  of  them,  who 
are  members  of  the  Privy  Council,  may  direct.  These  rules  are  to 
be  made  by  Order  in  Council  Except  that  the  business  will  be 
transacted  by  a  court  with  another  name,  there  will  be  little  change 
in  the  mode  of  hearing  ecclesiastical  appeals. 

TraTisfer  of  pe7iding  business. — From  the  commencement  of  the 
Act  the  several  jurisdictions  transferred  to  the  High  Court  and  the 
Court  of  Appeal  shall  cease  to  be  exercised  except  by  these  Courts ; 
and  no  appointment  of  a  Judge  to  any  court  whose  jurisdiction  is 
transferred  shall  be  made  except  as  provided  by  the  Act  With 
respect  to  pending  business  it  is  enacted  that  in  all  matters  which 
have  been  fully  heard,  but  in  which  judgment  has  not  been  given, 
or  not  signed,  or  entered  up  before  the  commencement  of  the  Act, 
judgment  may  be  given,  signed,  or  entered  up  after  the  commence- 
ment of  the  Act  in  the  name  of  the  same  court,  and  by  the  same 
judges  and  officers,  and  in  the  same  manner,  as  if  the  Act  had  not 
been  passed,  and  shall  have  the  same  efifect  as  if  perfected  before 
the  commencement  of  the  Act.  Every  judgment  or  order  of  any 
Court  whose  jurisdiction  is  transferred,  duly  perfected  before  the 
commencement  of  the  Act,  may  be  enforced,  and,  if  necessary, 
amended  or  discharged  by  the  High  Court  and  the  Court  of  Appeal 
respectively,  as  if  it  had  been  made  by  one  of  those  courts.  All 
matters  pending,  whether  civil  or  criminal,  in  any  of  the  Courts 
whose  jurisdiction  is  transferred,  will  be  continued  and  concluded 
in  either  the  High  Court  of  Justice  or  the  Court  of  Appeal,  accord- 
ing as  they  are  proceedings  in  error  or  in  appeal,  or  causes  of  first 
instance.  The  Supreme  Court  will  have  the  same  jurisdiction  over 
such  pending  matters  as  if  they  had  been  commenced  in  the  High 
Court  of  Justice ;  and  the  form  of  such  continued  proceedings  will  be 
the  samQ  as  they  would  have  been  in  the  now  existing  court,  unless 
the  Supreme  Court  shall  otherwise  direct  (sec.  22).  While  this 
clause  transfers  pending  business  it  does  not  state  whether  the  rules 
of  law  altered  by  subsequent  sections  are  to  be  applied  in  deciding 
such  business  ?  It  can  hardly  be  doubted  thajb  the  Supreme  Court 
will  decide  according  to  the  rules  of  law  in  force  when  the  action 
was  brought,  and  not  when  ended. 

Concurrent  Administration  of  Law  and  Equity, — One  of  the  most 
important  parts  of  the  Act,  is  that  wliich  varies  certain  rules  of  the 
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substantive  law  in  order  to  prevent  the  occurrence  of  conflicting 
decisions  by  different  divisions  of  the  Court.  The  tendency  of  this 
part  of  the  Act  is  towards  the  relief  now  afforded  by  Courts  of 
Equity  rather  than  the  remedies  appropriate  to  Courts  of  Law.  The 
24th  section  provides  that  in  every  civil  cause  or  matter  com- 
menced 1  in  the  High  Court,  Law  and  Equity  shall  be  administered 
in  that  Court  and  in  the  Court  of  Appesd  according  to  certain 
specified  rules. 

1.  A  plaintiff  claiming  any  equitable  estate  or  right,  or  any  relief 
on  equitable  grounds  against  any  deed,  instrument,  or  contract,  or 
against  any  right,  title,  or  claim  asserted  by  a  defendant,  or  to  any 
relief  founded  on  a  legal  right  which  can  now  be  given  only  by  a 
Court  of  Equity,  is  to  receive  the  same  relief  from  the  new  court, 
and  every  Judge  thereof,  as  ought  to  be  now  given  by  the  Court  of 
Chancery.  Although  the  rules  of  equity  are  thus  made  the  basis 
of  the  law  to  be  administered  in  the  new  court,  it  is  probable  that 
no  great  practical  difference  will  be  felt  in  the  working  of  the 
courts,  because  the  34th  section,  which  provides  for  the  distribution 
of  business,  assigns  to  the  Chancery  division  of  the  High  Court  the 
causers  which  relate  to  the  matters  now  appropriated  to  the  Courts 
of  Equity,  e.^.,  the  execution  of  trusts,  the  rectification,  or  setting 
aside,  or  cancellation  of  deeds  or  written  instruments,  specific  per- 
formance of  contracts  between  vendors  and  purchasers  of  real 
estate,  including  contracts  for  leases. 

2.  The  courts  will  be  bound  to  give  the  same  effect  to  every  kind 
of  equitable  defence  which  the  Court  of  Chancery  would  give  now. 
No  great  change  is  effected  by  this  provision,  because  at  present, 
under  the  Common  Law  Procedure  Act,  the  Courts  of  Common 
Law  are  bound  to  give  effect  to  any  equitable  defence  duly  raised 
upon  the  pleadings.  English  lawyers,  however,  say  that  the  com- 
mon law  branch  of  the  profession  has  paid  so  little  attention  to  the 
study  of  equity,  that  in  many  common  law  cases  good  equitable 
defences  are  never  raised  in  consequence  of  want  of  knowledge ; 
and  it  may  be  safely  asserted  that  the  necessity  of  a  more  careful 
study  of  equity,  and  the  fusion  of  the  two  branches  of  the  Bar,  will 
lead  to  the  more  common  application  of  equitable  principles. 

3.  In  order  to  avoid  multiplicity  of  proceedings,  the  courts  are  en- 
abled to  grant  to  any  defendant,  in  respect  of  any  equitable  estate 
or  right,  or  other  matter  of  equity,  and  also  in  respect  of  any  legal 
estate,  right,  or  title  which  he  claims  or  asserts,  such  relief  against 
any  plaintiff  as  the  defendant  may  have  properly  claimed  by  his 
pleading,  and  as  the  courts  might  have  granted  in  a  suit  instituted 
for  that  purpose  by  the  defendant  against  the  plaintiff.  They  may 
also  grant  to  a  defendaht  all  such  relief  relating  to  or  connected 
with  the  original  subject  of  the  cause  or  matter,  and  in  like  manner 
claimed  against  any  other  person,  whether  originally  a  party  to  the 

*  This  word  seems  to  determine  the  question  as  to  the  rule  of  law  applicable  in  the 
ease  mentioned  at  the  end  of  the  preceding  paragraph. 
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same  cause  or  not,  as  might  have  been  granted  against  him,  if  he 
had  been  made  a  defendant  in  a  cause  instituted  against  him  by 
the  defendant  claiming  relief.  The  person  against  whom  such  relief 
is  claimed  must  be  served  with  notice  in  writing  of  the  claim,  as 
provided  by  rules  of  court,  and  on  such  service  he  will  be  deemed 
a  party  to  the  cause,  with  the  same  rights  in  respect  of  his  defence 
against  such  a  claim  as  if  he  had  been  sued  by  the  defendant  Thus 
a  defendant  may,  without  instituting  a  fresh  cause,  make  a  counter 
claim  against  the  plaintiff  and  other  persons  interested  with  him. 
An  English  legal  contemporary  states  as  an  example  of  this,  that 
"  where  a  plaintifT  brings  an  action  against  a  defendant  for  trespass 
to  land,  the  defendant,  if  he  claims  to  be  the  owner  of  the  land, 
will  be  entitled  to  call  upon  the  courts  to  declare  him  to  be  owner, 
and  to  give  him  possession,  without  instituting  another  action  for 
that  purpose;  and  this  he  may  claim,  not  only  as  against  the  plaintifi', 
but  as  against  any  other  persons  who  with  the  plaintifiT  hold  the 
land.  This  provision  will  have  a  manifest  effect  in  lessening  the 
cost  of  litigation ;  at  present  there  would  be  no  means  available  to 
a  defendant  for  claiming  land  except  by  an  action  of  ejectment ; 
certainly  not  by  raising  any  defence  in  an  action  of  trespass." 

4  The  courts  must  recognize  and  take  notice  of  all  equitable 
estates,  titles,  and  rights,  and  all  equitable  duties  and  liabilities 
appearing  incidentally  in  the  course  of  any  cause,  just  as  the  Court 
of  Chancery  would  do  now. 

5.  It  is  a  necessary  result  of  the  consolidation  and  union  of  the 
several  courts  that  in  future  no  cause  or  proceeding  pending  in  the 
Supreme  Court  shall  be  restrained  by  prohibition  or  injunction,  but 
every  matter  of  equity  on  which  an  injunction  against  the  prosecu- 
tion of  any  cause  or  proceeding  might  have  been  obtained  if  this 
Act  had  not  been  passed,  either  imconditionally  or  on  any  terms  or 
conditions,  may  be  relied  on  by  way  of  defence  to  the  action. 
Either  the  High  Court  of  Justice  or  the  Court  of  Appeal  may, 
however,  direct  a  stay  of  proceedings  in  any  cause  pendmg  before 
it  if  it  shall  think  fit ;  and  any  person,  whether  a  party  to  any 
cause  or  not,  who  would  have  been  entitled,  but  for  the  Act,  to 
apply  to  any  court  to  restrain  the  prosecution  of  the  cause,  or  who 
may  be  entitled  to  enforce,  by  attachment  or  otherwise,  any  judg- 
ment, decree,  rule,  or  order,  contrary  to  which  all  or  any  part  of  the 
proceedings  may  have  been  taken,  shall  be  at  liberty  to  apply  to 
the  court  which  has  cognizance  of  the  cause  for  a  stay  of  proceed- 
ings, either  generally,  or  so  far  as  may  be  necessary  for  the  pur- 
poses of  justice ;  and  the  court  shall  make  thereon  such  order  as 
shall  be  just.  It  will  be  seen  that  this  secures  substantial  justice, 
while  it  gives  no  power  to  one  division  to  interfere  with  the  acts  of 
another. 

6.  This  sub-section  provides  that,  while  equitable  defences  and 
rights  are  made  more  easily  available,  all  common  law  actions  may 
be  brought  and  all  common  law  rights  enforced  in  the  new  courts.   It 
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enacts  that,  while  equitable  rights  as  before  mentioned  shall  receive 
effect,  and  subject  to  other  express  provisions  of  the  Act,  the  courts 
shall  recognize  and  give  effect  to  all  legal  claims  and  demands,  and 
all  estates,  titles,  rights,  duties,  obligations,  and  liabilities  existing  at 
common  law,  or  by  any  custom,  or  created  by  any  statute,  in  the 
same  manner  as  they  would  have  been  recognized  by  any  court, 
whose  jurisdiction  is  transferred,  if  this  Act  had  not  been  passed. 

7.  In  order  further  to  guard' agp-inst  the  multiplication  of  suits, 
which  it  is  a  chief  purpose  of  the  Statute  to  prevent,  it  is  enacted 
that  the  Court  of  Appeal  and  the  High  Court  of  Justice  respectively, 
in  the  exercise  of  their  jurisdiction,  shall  grant  in  any  cause, 
absolutely  or  conditionally,  all  such  remedies  as  any  of  the  parties 
thereto  may  appear  to  be  entitled  to  in  respect  of  any  and  every 
legal  or  equitable  claim  properly  brought  forward ;  so  that,  as  far 
as  possible,  all  matters  in  controversy  between  the  parties  may  be 
completed  and  finally  determined,  and  all  multiplicity  of  legal  prp- 
ceedings  avoided.  The  .working  of  this  provision  wiU  depend  upon 
rules  of  court,  and  upon  the  discretion  of  the  division  of  the  court 
before  which  the  cause  is  pending.  The  sections  (sees.  56,  57) 
which  provide  for  the  referring  of  causes  to  ofl&cial  referees  may  be 
usefully  brought  to  the  end  of  this  clause.  But  apart  from  these 
sections,  rules  may  be  so  framed  as  to  facilitate  the  trial  of  cross- 
actions  at  the  same  time.  Many  claims  which  a  defendant  cannot 
at  present  set  off"  might  be  conveniently  investigated  before  the  same 
tribunal,  and  at  the  same  time  as  the  original  claim  of  the  plaintiff*. 

Alterations  of  Rules  of  Law. — The  25th  section  of  the  Act  deals 
with  the  changes  in  the  rules  of  law  necessitated  by  the  imion 
of  the  different  courts. 

1.  The  first  sub-section  deals  with  the  administration  of  the  assets 
of  persons  dying  insolvent  after  the  passing  of  the  Act.  As  it  is 
reasonable  that  the  same  rules  of  priority  should  prevail  in  regard 
to  the  distribution  of  the  insolvent  estate  of  a  person  deceased  as 
are  applicable  under  the  bankrupt  law  to  the  assets  of  living  bank- 
rupts, it  is  provided  that  in  the  administration  by  the  court  of  the 
assets  of  any  person  who  may  die  after  the  passing  of  the  Act,  and 
whose  estate  may  prove  to  be  insufficient  for  the  payment  in  full 
of  his  debts  and  liabilities,  the  same  rules  shall  prevail  and  be 
observed  as  to  the  respective  rights  of  secured  and  unsecured 
creditors,  and  as  to  debts  and  liabilities  provable!  and  as  to  the 
valuation  of  annuities  and  future  or  contingent  liabilities  respec- 
tively, as  may  be  in  force  for  the  time  being  under  the  law  of  bank- 
ruptcy with  respect  to  the  estates  of  persons  adjudged  bankrupt. 
All  persons  who  would  have  the  right  to  prove  for  or  receive  divi- 
dends out  of  the  estate  of  a  deceased  person,  are  enabled  to  come 
in  under  the  decree  or  order  for  administration  of  the  estate,  and 
make  such  claims  against  the  estate  as  they  may  be  entitled  to  by 
virtue  of  the  Act.  It  is  plain  that  the  effect  of  this  section  will 
depend  in  a  very  great  measure  on  the  niles  of  court  to  be  issued 
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under  the  Act.  By  Bection  34  this  branch  of  the  work  of  the  High 
Court  remains  in  the  hands  of  the  Chancery  division ;  but  it  is  to 
be  noticed  that  the  bankruptcy  cases,  which  are  of  so  similar  a 
character,  are  assigned  to  the  Exchequer  division. 

2.  Sub-section  2  enacts  that  no  claim  of  a  cestui  que  trust  against 
his  trustee  for  any  property  held  on  an  express  trust,  or  in  respect 
of  any  breach  of  trust,  shall  be  barred  by  any  statute  of  limitations. 
This  applies  only  to  express  trusts ;  implied  trusts  remain  as  they 
were  before  the  passing  of  the  Act.  A  trustee  holding  an  estate 
would,  without  this  enactment,  become  by  lapse  of  time  absolutely 
entitled  as  against  a  beneficiary,  if  nothing  were  done  during 
the  period  fixed  by  the  statute  of  limitations  to  acknowledge  the 
title  of  the  latter. 

3.  Sub-section  3  makes  the  rule  of  the  Court  of  Chancery  with 
regard  to  "  equitable  waste  "  part  of  the  law  of  the  land.  Where  life 
estates  are.  granted  without  impeachment  of  waste,  the  tenant  for 
life  has  the  legal  right  to  cut  down  timber  or  to  destroy  or  injuiv 
any  portion  of  the  estate  he  may  please  without  being  responsible 
in  law  to  the  reversioner  for  the  injury  done.  The  Court  of  Chan- 
cery, however,  even  in  such  cases,  prevents  any  manifest  injury  to 
the  inheritance.  In  future,  however,  even  the  legal  right  to  com- 
mit equitable  waste  is  taken  away,  except  where  an  intention  to 
confer  such  a  right  shall  expressly  appear  by  the  instrument  creat- 
ing the  estate.  This  sub-section  is  retrospective,  so  as  to  apply  to 
a  grant  of  an  estate  for  life  made  before  the  passing  o£  the  Act. 

4  and  5.  These  sub-sections  assimilate  the  legal  to  the  equitable 
doctrine  of  merger,  and  entitle  a  mortgagor  entitled  to  the  pos- 
session or  receipt  of  the  rents  of  the  estate  mortgaged  to  sue  for 
the  rents  or  recover  damages  for  the  wrong  done  in  his  own  name. 
A  mortgage  in  England  seems  to  resemble  our  antiquated  wadset, 
being  an  .absolute  conveyance,  subject  only  to  an  equity  of  redemp- 
tion. 

6.  Debts  and  other  legal  chases  in  action  have,  subject  to  some 
exceptions,  been  personal  to  the  original  creditor ;  and  even  when 
assigned  no  proceedings  could  be  taken  for  their  recovery  except 
with  the  concurrence  of  the  assignor.  This  sub-secCion  gives  a 
remedy  for  the  inconvenience  which  constantly  resulted  from  this 
rule,  in  cases  of  dissolution  of  partnership,  purchasing  a  business, 
etc.,  by  giving  a  right  to  sue  upon  or  discharge  any  debt  or  chose  in 
action  without  the  concurrence  of  the  assignor,  where  there  has 
been  an  absolute  assignment  in  writing,  and  an  express  notice  in 
writing  given  to  the  person  from  whom  the  assignor  might  have 
recovered  the  debt.  This  right  is,  of  c6ui*se.  subject  to  all  equities 
having  priority  over  the  right  of  the  assignee ;  and,  to  prevent  the 
person  Uable  upon  the  debt  or  chose  in  action  being  involved  in  any 
dispute  concerning  the  validity  of  the  assignment,  he  is  entitled  to 
call  upon  the  persons  making  claim  to  the  debt  or  chose  in  ojction 
to  interplead.    It  is  remarkable  that  this  assimilation  to  the  old 
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law  of  S^^otland  should  at  so  late  a  date  be  introduced  into  that  of 
England. 

7.  In  Chancery  a  power  has  been  assumed  and  regularly  exer- 
cised of  amending  agreements,  in  regard  to  stipulations  not  of  the 
essence  of  the  contract  The  new  courts  are  directed  to  put  a 
similar  construction  on  contracts. 

8.  A  mandamus  or  injunction  may  be  given,  or  a  receiver  ap- 
pointed, in  all  cases  in  which  it  may  appear  right  that  such  a  course 
should  be  taken ;  and  the  order  may  be  made  unconditionally,  or 
upon  terms,  as  the  Court  shall  see  fit. 

9.  In  causes  of  collision  at  sea  where  both  ships  are  found  in 
fault,  neither  can  recover  from  the  other  at  common  law  under  the 
law  as  it  now  stands ;  while  the  rule  in  Admiralty,  as  in  Scotland, 
is  that  where  both  ships  are  to  blame,  the  damages  sustained  by 
both  are  to  be  ascertained,  and  each  ship  bears  half  the  total  loss. 
These  two  rules  could  not  co-exist,  and  hence  the  rules  of  the  Court 
of  Admiralty,  so  far  as  they  have  been  at  variance  with  the  rules  in 
force  in  the  courts  of  common  law,  are  to  prevail  in  the  new  court. 

10  and  11.  These  sub-sections  respectively  provide,  that  in  ques- 
tions relating  to  the  custody  of  infants,  the  rules  of  equity  shall  pre- 
vail; -and  that,  generally,  in  all  matters  not  particularly  mentioned,  in 
which  there  is  any  variance  between  the  rules  of  common  law  and 
equity,  with  reference  to  the  same  matter,  the  rules  of  equity  shall 
prevail 

Part  III. — Sittings  of  the  Court  and  Distribution  of 

Business. 

« 

In  this  part  of  the  Act  an  attempt  is  made  to  satisfy  the  demand 
for  the  uninterrupted  administration  of  justice,not  by  abolishingvaca- 
tions,  but  by  modifying  them. 

Sec.  26  abolishes  terms  so  far  as  relates  to  the  administration  of 
justice,  that  is,  they  are  no  longer  applicable  to  any  sitting  or  busi- 
ness of  the  courts ;  but  they  still  remain  as  a  measure  of  time  in 
the  legal  year.  The  courts,  or  any  of  their  Judges  or  Commis- 
sioners, are  to  have  power,  subject  to  rules  of  Court,  to  sit  at  any 
time  and  any  place.  Power  is  then  given  to  Her  Majesty  to  make 
rules,  fixing  vacations  upon  the  recommendation  of  the  Judges,  and 
after  the  commencement  of  the  Act,  to  alter  or  make  rules  for  that 
purpose  on  the  advice  of  the  Council  of  Judges.  This  section  (27) 
came  into  operation  at  the  passing  of  the  Act. 

The  Act  requires  (sec.  28)  that  provision  shall  be  made  by  rules 
of  Court  for  the  hearing,  in  London  or  Middlesex,  during  vacation, 
by  Judges  of  the  respective  courts,  of  all  applications  requiring  to 
be  immediately  and  promptly  heard.  A  common  law  Judge 
always  sat  in  London  during  vacation ;  but  in  Chancery  there  has 
hitherto  been  no  vacation  Judge  sitting  in  town,  and  suitors  in 
Chancery  were  compelled  to  follow  a  Vice-Chancellor  to  his  country 
residence.    This,  we  believe,  has  already  been  remedied,  the  present 
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Lord  Chancellor  having  made  arrangements  for  a  Judge  to  sit  in 
London  during  the  late  vacation. 

English  Circuit  Judges  do  not  sit  as  such  by  virtue  of  their  office 
as  Judges  of  the  Courts  of  common  law,  but  under  a  special  com- 
mission. Thus  it  is  a  common  occurrence  for  members  of  the  Bar 
not  Judges  to  be  commissioners  and  try  prisoners,  and  sometimes 
even  civil  causes  in  the  circuit  towns.  The  power  to  continue  the 
grant  of  these  commissions,  as  heretofore,  is  confirmed  by  the  29th 
section  of  the  Act.  Such  commissioners  shall  be  considered  a  court 
of  the  High  Court,  subject  to  rules  of  Court;  and  subject  to  a  certain 
power  of  transfer,  any  party  to  a  cause,  may,  with  the  leave  of  the 
Court  or  Judge  to  whose  decision  the  cause  is  assigned,  require  the 
issue  to  be  tried  by  the  circuit  Judge  or  commissioner,  or  at  sittings 
in  London  or  Middlesex,  as  provided  by  the  Act.  A  cause  or 
matter  not  involving  any  question  or  issue  of  fact  may  be  tried  and 
determined  in  like  manner,  with  the  consent  of  all  the  parties ;  i.e. 
a  single  Judge  on  circuit  shall  have  the  power  to  decide  finally  any 
issue  of  law  between  the  parties.  Eules  of  Court  will  of  course  be 
required  in  order  to  prevent  hardship  and  injustice  in  working  out 
this  section.  The  "  Eules  of  Procedure "  annexed  to  the  Act 
provide  (rule  28)  that  there  shall  be  no  local  venue  for  the  trial 
of  any  action,  but  when  the  plaintiff  proposes  to  have  the  action 
tried  elsewhere  than  in  Middlesex,  he  shall,  in  his  statement  of 
claim,  name  the  coimty  or  place  in  which  he  proposes  that  the 
action  shall  be  tried ;  and  the  action  shall,  unless  a  Judge  other- 
wise orders,  be  tried  in  the  county  or  place  so  named.  By  the  same 
rule,  where  no  place  of  trial  is  named  in  the  statement  of  claim, 
the  place  of  trial  shall,  unless  a  Judge  otherwise  orders,  be  the 
county  of  Middlesex.  These  rules  are  to  be  read  as  part  of  the 
Act  (sec.  69),  and  therefore  are  of  binding  authority,  although  they 
may  be  altered.  The  rule  enables  the  plaintiff  to  fixing  of  the 
venue,  subject  only  to  a  Judge's  order,  and  limitsi  sec.  29,  in  so  far 
as  it  gives  the  plaintiff  the  power,  whilst  that  section  gives  the 
power  to  any  party  to  a  cause,  to  require  the  same  to  be  tried 
before  the  commissioners,  and  in  town. 

The  tendency  of  the  Act  is  evidently  to  facilitate  the  trial  of 
causes  in  London,  and  we  understand  that  the  saving  of  public 
money  when  causes  are  tried  in  London  is  very  considerable.  The 
30th  section  enacts  that,  subject  to  rules  of  Court,  sittings  for  the 
trial  by  jury  of  causes  and  questions  or  issues  of  fact  shall  be  held 
in  Middlesex  and  London,  so  far  as  is  reasonably  practicable,  and 
subject  to  vacations  continuously  throughout  the  year.  The  29th 
rule  of  procedure  provides  that  the  lists  for  trial  at  the  sittings  in 
London  and  Middlesex  respectively  shall  be  prepared,  and  the 
actions  shall  be  allotted  for  trial  in  such  manner  as  may  be  pre- 
scribed by  rules  of  Court,  without  reference  to  the  division  of  the 
High  Court  to  which  such  actions  may  be  attached.  The  effect  of 
this  rule  is,  that  actions  will  be  tried  much  as  they  are  now  tried 
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on  circuit,  before  any  Judge  or  Judges  who  may  be  sitting  at  the 
time,  so  that  it  is  not  improbable  that  there  will  be  but  one  list  of 
causes  so  triable,  and  that  so  many  will  be  assigned  each  day  to 
each  Judge  sitting,  so  as  to  insure  despatch. 

The  distribution  of  business  among  the  divisions  of  the  Court  is 
to  be  regulated  by  rules  of  Court  or  orders  of  transfer  (sec.  38) ; 
but  in  the  meantime,  and  subject  to  such  rules  and  orders,  provi- 
sion is  made  in  the  Act  (sec.  34)  for  the  assignment  of  each  class 
of  causes  to  a  particular  division.  It  is  needless  for  us  to  repeat 
the  enumeration  of  the  various  causes  and  matters  thus  assigned  to 
the  Chancery  and  other  divisions  of  the  Court  In  Chancery  little 
alteration  is  made,  most  of  the  business  now  appropriate  to  that 
Court  being  still  under  the  control  of  a  Court  of  Equity  as  before, 
though  called  a  division  of  the  High  Court.  The  other  divisions 
of  tlie  Court  are  still  to  retain  the  exclusive  jurisdiction  of  the 
Courts  from  which  they  are  respectively  constituted,  and  various 
kinds  of  business  are  besides  assigned  to  each.  But,  subject  to 
certain  restrictions  and  to  rules  of  Court,  each  division,  except  one, 
will  have  universal  jurisdiction  over  all  kinds  of  causes.  Sec.  35 
provides  that,  subject  as  above  mentioned,  every  person  by  whom  a 
cause  or  matter  may  be  commenced  in  the  High  Court,  shall  assign 
such  cause  or  matter  to  one  of  the  divisions  of  the  High  Court,  not 
being  the  Probate,  Divorce,  and  Admiralty  division,  as  he  may 
think  fit,  by  marking  the  document  by  which  the  same  is  com- 
menced with  the  name  of  the  division,  and  giving  notice  thereof  to 
the  proper  oflBcer  of  the  Court.  When  any  matter  has  been  com- 
menced in  one  of  the  divisions,  all  interlocutory  proceedings  therein 
are  to  be  continued  in  that  division,  unless  the  cause  be  transfeited, 
or  some  rule  of  Court  otherwise  provides.  Where  a  plaintiff 
assigns  a  cause  to  a  division  to  which,  by  the  provisions  of  the  Act 
or  rule  of  Court,  it  ought  not  to  be  assigned,  the  Court  or  Judge  of 
the  division  has  power,  on  a  summary  application,  at  any  stage,  to 
direct  its  transfer  to  the  division  of  the  Court  .in  which  it  ought  to 
have  been  commenced,  or  he  may,  if  he  think  fit,  retain  the  cause 
in  the  division  in  which  it  was  commenced ;  all  steps  before  the 
transfer  being  as  valid  and  effectual  as  if  it  had  been  commenced 
in  the  proper  division.  At  present  a  party  about  to  raise  an  action 
or  suit  is  often  unable  to  discover  the  proper  Court  in  which  to 
begin  his  proceedings,  and  a  mistake  involves  a  plaintiff  in  great 
expense.  Thus,  in  proceedings  by  shipowners  to  obtain  limitation 
of  their  liability  for  damage  done  to  ships  or  cargo,  it  is  often  in 
the  highest  degree  uncertain  whether  the  jurisdiction  is  in  the 
High  Court  of  Admiralty  or  not.  In  future,  however,  in  whatever 
division  a  cause  is  commenced,  the  plaintiff  will  not  be  deprived  of 
his  remedy ;  at  the  worst  he.  will  have  to  bear  the  coste  of  tlie 
transfer  to  the  right  division.  Power  to  retain  a  cause  \^Tongly 
instituted  is  given  in  order  that  it  may  not  be  necessary  to  transfer 
a  cause  which  has  nearly  or  altogether  reached  a  final  judgment 
before  the  mistake  is  discovered. 
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Section  36  enacts  that  any  cause  may  be  transferred,  at  any 
stage,  either  with  or  without  application  from  the  parties,  by  such 
authority  and  in  such  manner  as  the  rules  of  Court  direct,  and  may 
be  retained  by  the  like  authority  in  the  division  in  which  it  wa5 
commenced,  although  not  the  proper  division.  Thus  plaintiffs  will 
be  prevented  from  forcing  upon  a  particular  division  more  work 
than  it  can  do,  or  instituting  suits  in  one  division  which  are  more 
properly  triable  in  another.  We  are  already  familiar  with  such 
transfers  in  Scotland. 

We  now  come  to  the  provisions  for  sittings  for  trials  in  London 
and  on  Circuit.  Such  trials  are  to  take  place  (sec.  37)  before  the 
Judges  of  the  three  common  law  divisions,  but  any  ordinary  Judge 
of  the  Court  of  Appeal,  or  of  the  Chancery  division,  to  be  appointed 
after  the  commencement  of  the  Act,  or  any  Serjeant-at-Law  or 
Queen's  Counsel,  may  be  included  in  the  commission,  with  the 
powers  of  a  Judge  of  the  High  Court. 

By  section  39  the  powers  of  single  Judges  in  chambers  are  regu- 
lated very  much  in  the  same  way  as  chamber  practice  now  stands. 
Matters  not  proper  for  the  determination  of  a  single  Judge  are  to 
be  heard  by  divisional  Courts  of  the  High  Court  exercising  all  its 
jurisdiction.  Any  number  of  these  divisional  Courts  may  sit  at 
the  same  time,  consisting  of  two  or  three  and  no  more  Judges,  and 
except  when  not  conveniently  practicable,  of  three.  We  forbear 
from  entering  on  the  details  with  regard  to  the  sittings  of  these 
Courts,  of  the  Probate  and  Admiralty  Court,  the  Court  for  Appeals, 
and  the  Court  for  hearing  Crown  Cases  reserved. 

Appeals  to  the  Court  of  Appeal  are  to  be  hefard  by  the  whole 
Court  or  a  divisional  Court,  consisting  of  not  less  than  three  of  the 
Judges  of  that  Court.  Any  number  of  divisional  Courts  may  sit  at 
the  same  time ;  but  if  any  cause  be  deemed  of  sufficient  importance, 
the  division  may  order  it  to  be  re-argued  before  a  greater  number 
of  Judges  (sec.  65).  No  Judge  of  the  Court  of  Appeal  may  sit  as  a 
Judge  on  the  hearing  of  an  appeal  from  any  judgment  or  order  made 
by  him  or  by  a  divisional  Court  of  the  High  Court  of  which  he  is 
member  (sec.  64). 

Arrangements  for  the  appellate  business  and  for  holding  divisional 
Courts  of  the  Court  of  Appeal,  are  to  be  made  by  the  president 
and  ex  officio  and  ordinary  Judges  of  the  Court  of  Appeal  For  Privy 
Council  business  referred  to  the  Supreme  Court  by  Order  in  Council 
under  sec.  21,  not  less  than  one  divisional  Court  is  to  sit  through 
the  year  (except  during  vacations).  This  Court  is  to  consist  of 
Judges  of  the  Court  of  Appeal  who  are  also  members  of  the  Privy 
Council.  The  Indian  assessors  appointed  to  attend  the  Judicial 
Committee  may  also  attend  this  divisional  Court 

It  thus  appears  that  the  old  business  wiU  go  on  veiy  much  as 
formerly  in  the  old  Courts,  under  new  names,  only  with  greater 
facilities  for  transacting  it,  arising  from  the  union  of  the  Courts 
into  one. 
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One  of  the  most  important  provisions  of  the  Court  of  Session  Act 
1868  (31  &  32  Vict  c.  100,  sec.  63)  was  that  which  introduced 
Special  Cases  into  the  ordinary  procedure  of  the  Court.  This  form 
ot  procedure  has  met  with  great  favour,  and  a  great  number  of  ques- 
tions have  been  tried  under  it.  It  would  have  been  strange  if  it 
had  been  otherwise,  for  it  affords  manifest  advantages  over  the 
usual  forms  of  actions.  All  that  is  necessary  in  order  to  its  adop- 
tion is  that  the  parties  interested  "  shall  be  agreed  upon  the  facts, 
and  shall  dispute  only  on  the  law  applicable  thereto."  This  appears 
to  include  every  civil  case  in  which  a  party  can  appear  in  a  court  of 
law.  All  procedure  before  the  Lord  Ordinary  in  making  up  the 
recoi^d,  obtaining  a  decision,  and  then  reclaiming,  is  saved,  as  a 
Special  Case,  as  soon  as  it  comes  into  Court,  appears  in  the  single 
bills  of  one  of  the  Divisions  and  then  takes  its  place  in  the  roU. 
The  Act  contemplated  that  Special  Cases  should  go  at  once  to  the 
Sumraar  Roll,  but  Ihey  have  now  become  so  popular  that  it  was 
found  that  the  Summar  EoU  was  too  much  taken  up,  and  the 
Court  passed  an  Act  of  Sederunt  (9th  June  1870)  taking  away 
the  right  of  parties  to  Special  Cases  to  be  heard  in  the  Summar 
lioU,  so  that  now  they  go  as  a  matter  of  course  to  the  ordinary 
roll.  The  expenses  of  Special  Cases  must  necessarily  be  much 
less  than  in  ordinary  actions,  as  no  attendance  of  counsel  or 
agent  is  required  until  the  case  comes  into  the  Inner  House. 
The  whole  of  the  fees  which  must  be  paid  in  the  Outer  House 
in  ordinary  actions  are  saved  to  litigants.  It  may  thus  be  said 
that  the  large  number  of  Special  Cases  presented  affords  a  signal 
proof  of  the  high  standard  of  honour  among  the  legal  profession, 
for  if  the  questions  tried  under  them  had  been  decided  under 
ordinary  actions,  it  may  very  well  be  believed  that  a  much  larger 
amount  of  fees  would  have  found  their  way  into  the  pockets  of 
both  counsel  and  agents.  Litigants  must  necessarily  be  guided  by 
their  legal  advisers  as  to  the  form  in  which  they  may  try  a  case,  as 
most  litigants  know  very  little  of  legal  forms. 

When  the  cases  first  came  into  use  it  was  found  that  the  parties 
were  anxious  to  make  their  cases  as  short  as  possible,  and  it  seldom 
happened  that  a  case  did  not  require  that  some  addition  should  be 
made  to  it  before  the  Court  were  in  a  position  to  give  judgment. 
However,  now  that  counsel  have  become  accustomed  to  the  form 
of  statement,  it  is  seldom  necessary  to  have  any  amendment. 

No  counsel  ought  to  sign  a  Special  Case  for  another,  as  the 
Court  have  given  a  very  decided  opinion  that  the  only  counsel  who 
is  entitled  to  sign  a  case  is  the  counsel  who  has  adjusted  it,  the 
paper  being  one  which  contains  a  joint  statement  binding  on  the 
parties,  and  referring  the  matter  which  it  embraces  to  the  opinion 
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or  judgment  of  the  Court  {Hope,  etc.,  March  15,  1870,  8  Macpk 
p.  599). 

Of  course  it  is  necessary  in  every  special  case  that  the  parties 
should  be  agreed  on  the  facts,  and  the  Court  then  will  draw  the 
legal  inference  from  these  facts  (  WrigMs  Trs.,  15th  March  1870,  8 
Macph.  712).  In  order  that  the  Court  may  do  so  the  Act  provides 
that  the  parties  shall  set  forth  the  questions  of  law  upon  which 
they  desire  to  obtain  an  opinion,  or  alternating  the  terms  in  which 
the  parties  agree,  that  judgment  shall  be  pronounced  "  according  to 
the  opinion  of  the  Court  upon  the  question  of  law  aforesaid" 
(ITalliday,  Nov.  9,  1869,  8  Macph.  p.  117).  If  a  judgment  is 
wanted,  both  the  questions  of  law  and  the  alternative  forms  of 
judgment  ought  to  be  set  out  in  the  case.  It  is  better  to  give  an 
alternative  form  of  judgment,  and  not  to  ask  the  Court  to  pronounce 
a  judgment  affirming  or  negativing  one  or  more  questions.  If  the 
parties  desire  a  judgment  which  can  be  extracted  and  appealed  to 
the  House  of  Lords,  they  must  ask  a  judgment  and  not  merely  an 
opinion  {Macdougall,  etc.,  July  4,  1869,  7  Macph.  976). 

An  illustration  of  an  unsuccessful  attempt  to  obtain  an  opinion  in 
a  case  which  had  not  actually  arisen,  was  afforded  in  The  Parochial 
Board  of  Bothwdl  v.  Pearson  (Feb.  6,  1873,  11  Macph.  399).  The 
parocliial  board  proposed  to  assess,  a  special  district  in  a  way  different 
from  t^e  rest  of  the  parish.  One  heritor  objected  to  this,and  the  board 
and  the  heritor  decided  to  try  and  obtain  an  opinion  and  judgment 
from  the  Court  under  a  Special  Case.  The  parties  were  no  doubt 
agreed  about  the  facts,  and  only  disputed  about  the  law.  But  as 
the  board  had  not  imposed  any  assessment,  the  facts  had  not  actually 
arisen,  and  the  Court  very  properly  refused  to  decide  a  hypothetical 
question.  The  one  side  was  well  represented  by  the  parochial 
board,  but  the  Court  doubted  if  the  question  could  have  been  raised 
by  a  single  heritor  xmtil  he  had  been  called  upon  to  pay. 

The  advantages  of  trying  questions  imder  special  cases  instead 
of  submitting  them  to  arbitration  is  very  apparent.  In  an  arbitra- 
tion there  is  no  check  in  the  matter  of  expenses,  such  as  the 
Auditor  exercises  in  a  Court  of  Law.  The  expense  must  necessarily 
be  very  great,  for  the  arbiter  and  every  one  else  employed  is  taken 
from  his  usual  employment,  and  the  whole  arrangements  have  to 
be  made  for  the  trial  of  one  case,  whereas  in  the  courts  of  law  the 
Judges,  counsel  and  agents  are  doing  the  ordinary  work  in  trying 
the  cases  brought  before  them.  The  same  objection  may  not  per- 
haps hold  so  strongly  with  regard  to  a  reference  to  the  opinion  of 
counsel.  But  a  reference  to  arbitration  or  to  the  opinion  of  counsel 
can  never  be  so  satisfactory  as  the  deliberate  opinion  and  judg- 
ment of  the  Court  after  the  views  of  both  sides  have  been  argued 
before  it. 

Now  that  special  cases  have  become  familiar,  it  seems  strange 
that  we  should  have  been  so  long  in  discovering  the  necessity  ibr 
\  simple  form  of  trying  pure  questions  of  law  when  the  parties  can 
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agree  upon  the  facts.  Country  practitioners,  who  can  now  obtain 
right  to  practise  in  the  Supreme  Court,  will  find  it  very  much  for 
their  advantage  to  employ  this  form.  The  facts  can  be  adjusted  in 
the  country  in  the  form  of  a  statement  or  memorial,  or  even  of  a 
draft  case,  and  may  be  sent  direct  to  counsel ;  and  as  very  little 
attendance  is  required  to  bring  them  properly  before  the  Court,  it  is 
likely  that  special  cases  will  become  still  more  largely  adopted,  with 
great  advantage  both  to  the  agent  and  client 

One  provision  of  the  Act  does  not  appear  to  have  been  largely 
taken  advantage  of,  and  might  be  very  usefully  employed — viz.  "  at 
any  stage  of  an  action  or  proceeding"  it  shall  be  competent  to  pre- 
sent to  the  Court  a  special  case.  It  has  been  pointed  out  by  Messrs. 
Scott  and  Brand,  in  their  book  upon  the  Act  of  1868,  that  the  words 
"  action  or  proceeding"  are  not  limited  to  actions  or  proceedings 
before  the  Supreme  Court,  but  include  actions  or  proceedings 
before  the  Sheriff  or  other  inferior  courts.  If  the  parties  agree  to 
adjust  a  special  case,  they  can  obtain  an  opinion  which  can  be 
produced  in  the  Sheriff-Court,  and  the  Sheriff  wiU  be  bound  to 
follow  the  opinion  and  give  judgment  accordingly.  The  Sheriff- 
Court  has  a  privative  jurisdiction  in  moveables  under  the  value  of 
£25 ;  but  it  is  by  no  means  clear  that  a  question  of  law  arising  in  a 
Small  Debt  action  may  not  be  submitted  to  the  Supreme  Court  by 
means  of  a  special  case. 


Analysis  of  the  Ballot  Act  (35  Jk  36  Vict,  c.  33)  as  applicable  to  Scot- 
land. With  an  Appendix  containing  the  Act,  Notes  thereto, 
InstmctioTis  for  taking  the  Poll,  Time-table  of  Parliamentary 
Elections,  and  Index.  By  David  Cbichton,  Esq.,  Advocate. 
Edinburgh :  T.  &  T.  Clark. 

Mr.  Crichton's  prefatory  note  informs  his  readers  that  his  book  is 
based  upon  two  articles  which  appeared  in  the  Journal  of  Jurispru- 
dence in  the  early  part  of  this  year.  But  he  adds,  "  These  articles 
have  been  altered,  enlarged,  and  in  a  word  re-written,  so  that  the 
present  Analysis  is  really  a  new  work." 

The  residt  of  Mr.  Crichton's  labours  has  been  the  production  of 
what  is  really  a  model  Handbook,  which  must  be  in  this  and  its 
future  editions  the  best  guide  to  all  who  are  engaged  in  the  man- 
agement of  parliamentary,  municipal,  or  school-board  elections. 
We  speak  of  course  without  any  knowledge  of  what  Mr.  Marwick's 
new  book  is  to  be,  for  the  work  of  which  an  uncalled  for  notice, 
apparently  taken  from  a  private  letter,  lately  appeared  in  the 
columns  of  a  daily  newspaper,  has  not  yet  been  published.  We 
have  no  doubt  that  that  book,  of  which  only  the  appendices  have 
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been  issued,  will  be  worthy  of  Mr.  Marwick's  well-known  ability 
and  experience  in  municipal  affairs;  but,  while  it  will  be  very  ex- 
pensive, and  will  relate  only  to  municipal  elections,  it  cannot  be 
more  useful,  more  carefully  prepared,  or  more  replete  with  well- 
3onsidered  and  exhaustive  suggestions  for  the  right  conduct  of  all 
kinds  of  elections  than  the  cheap  and  handsome  work  before  us. 

The  Ballot  Act  is  not  by  any  means  simple  or  artistically  framed. 
It  betrays  considerable  ignorance  or  neglect  of  the  peculiarities  of 
Scottish  law  and  practice,  and  it  requires  to  be  read  along  with 
previous  Statutes  relating  to  elections,  some  portions  of  which 
are  repealed  by  the  Act  itself  Hence  although  this  book  is 
called  an  Analysis  of  the  Ballot  Act,  it  is  really  a  compendium 
of  all  the  Acts  concerning  the  conduct  of  elections.  Thus  it 
gives  full  directions  as  to  the  duties  of  Sheriffs  and  Sheriff-Clerks, 
returning  and  presiding  officers,  the  irregularities  which  affect  the 
conduct  of  an  election,  and  the  rights  of  electors.  Many  questions 
which  have  already  received  public  consideration  are  discussed  in 
an  intelligent  and  Suggestive  manner,  e,g,  the  right  of  a  Sheriff-Clerk 
to  charge  for  his  services.    As  to  this  Mr.  Crichton  says: — 

''  A  question  has  been  raised  whether  the  Bheiiff-clerk  is  entitled  to  make  a 
charge  against  the  candidates  for  his  services  at  an  election.  1  think  not 
Certain  pubUc  duties  have  been  imposed  by  Act  of  Parliament  on  that  official, 
and  he  does  not  seem  entitled  to  special  remuneration  for  his  performance  of 
these,  any  more  than  for  hi^  services,  say,  in  making  up  a  return  order  by  the 
House  of  Commons.  Certain  duties  in  connection  with  Parliamentary  elections 
have  been  imposed  upon  the  sheriffs,  and  some  additional  ones  by  this  Act,  but 
it  has  never  been  suggested  that  they  were  entitled  to  any  special  remuneration. 
But  it  is  said  that  by  sec.  8  it  is  on  the  returning  officer  that  the  duty  is  imposed 
of  providing  everything  requisite  for  the  conduct  uf  an  election,  and  that  in 
assisting  the  returning  officer  the  sheriff-clerk  is  not  acting  in  his  public  capa- 
city, but  in  the  capacity  of  an  assistant  whom  the  returning  officer  chooses  to 
employ.  The  argtmient,  then,  comes  to  this :  The  sheriff-clerk  is  not  bound 
to  act  at  all  in  the  election.  I  do  not  see  how  that  can  be  maintained  in  the 
face  of  sec  16,  sub-sec.  5,  which,  taken  in  conjunction  with  sec.  40  of  the  Re- 
form Act  of  1832,  says  that  the  requisites  for  a  ParUamentary  election  are  to  he 
provided  and  paid  for  by  contract  with  the  candidates,  or  if  they  cannot  agree, 
by  the  skeriff-clerk  at  their  joint  and  equal  expense.  Farther,  the  provision  that 
expenses  properly  incurred  by  the  sheriff-clerk  are  to  be  paid  by  the  candidates 
implies  that  certain  duties  are  incumbent  on  the  sheriff-clerk  at  an  election,  and 
the  circumstance  that  provision  is  made  as  to  expenses  incurre<l,  while  none  is 
made  as  to  remuneration  for  services  performed,  is  surely  significant.^ 

Many  exceptional  cases  are  treated  of  with  what  would  seem 
over-scrupulous  anxiety  to  provide  for  events  not  likely  to  occur, 
were  it  not  that  since  the  book  was  printed  some  of  these  very  cases 
have  happened.  Thus  the  questions  which  arose  at  Manchester 
and  have  been  much  discussed,  as  to  the  effect  on  the  vote  and  the 
election  of  the  presiding  officer's  omission  to  stamp  the  ballot  paper, 
and  of  his  marking  the  voter's  register  number  not  on  the  counter- 
foil but  on  the  ballot  paper,  are  fully  considered  by  Mr.  Crichton 
(see  p.  38).  Among  other  interesting  points  we  may  mention  the 
ciuestion  to  what  municipal  elections  the  Act  applies  (pp.  44  sqq,). 
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and  the  great  alteration  made  in  regard  ta  election  in  burghs  under 
the  Police  Acts  (p.  59). 

The  Act  is  printed  in  full  at  the  end  and  illustrated  by  a  variety 
of  useful  annotations.  Some  of  these  notes  are  very  valuable.  Thus 
a  note  to  the  sec.  11  of  the  statute  gives  a*  full  statement  of  the 
liability  for  misconduct  of  the  officials  who  have  to  cany  the  Act 
into  execution:  and  another  note  on  sec.  16  fully  states  the  law 
as  to  the  arrangement  of  polling  districts. 

We  think  there  is  but  one  mistake  with  which  Mr.  Crichton  is 
chargeable;  and  it  is  one  that  is  more  injurious  to  himself,  his 
publisher,  and  the  public,  than  to  the  comparatively  few  who  will 
read  his  book.  He  has  made  it  applicable,  as  his  title-page  informs  us, 
to  Scotland  only,  while  no  great  addition  of  labour  aud  paper  would 
have  made  it  as  valuable  in  England  as  in  Scotland.  Indeed,  even  as 
it  is  we  believe  that  there  is  no  equally  trustworthy,  convenient,  and 
accurate  manual  across  the  Tweed,  and  this  therefore  might  be 
introduced  with  great  advantage  by  English  law  booksellers.  We 
suggest  an  early  reprint  for  the  benefit  of  our  Eiiglish  and  Irish 
fellow-subjects. 

A  Handbook  of  the  Law  of  Scotland.  By  jAiirES  LoRiMER,  Advocate, 
M.A,  F.RS.E.,  Professor  of  Public  Law  in  the  University  of 
Edinburgh.  Third  Edition.  By  Dugald  M'Kechnie,  M.A., 
Advocate.    Edinburgh :  T.  &  T.  Clark,  38  George  Street. 

We  have  a  quarrel  with  Mr.  Lorimer.  He  informs  us  on  his  title- 
page,  quoting  from  Cicero,  "Potius  ignoratio  juris  litigiosa  est,  quam 
scientia,"  and  this  saying  has  suggested  to  us  the  solution  of  a 
problem  which  has  long  vexed  the  souls  of  Scots  lawyers.  Mr. 
Lorimer's  book,  first  published  in  1859,  was  intended  for  the  use  of 
the  non-professional  public  and  of  students,  and  we  apprehend  that 
the  extensive  use  of  it  by  the  former  class  verifies  the  motto  on  his 
title-page,  and  accounts  for  the  lamented  decline  of  litigation  in 
Scotland ;  men  have  read  Lorimer  and  have  become  too  knowing 
to  go  to  law!  After  this  discovery  Mr.  Lorimer  and  Mr.  M'Kechnie 
might  well  expect  to  be  unfavourably  reviewed  in  a  periodical 
written  by  and  for  practising  lawyers.  But  as  lawyers  ought  to 
be  and  generally  are  (we  speaJc  for  ourselves)  above  personsd  con- 
siderations, we  propose  to  speak  as  well  as  of  Professor  Lorimer 
and  his  editor  as  they  deserve. 

We  must  confess  that  we  have  now  acquainted  ourselves  with 
Jlr.  Lorimer's  book  for  the  first  time.  We  were  not  before  aware 
that  the  non-professional  Scot^jhman  and  the  tyro  in  the  law  pos- 
sessed so  simple  and  accurate  a  manual.  We  have  no  approbation 
to  bestow  on  the  catchpenny  handbooks  in  paper  covers  or  limp 
and  shabby  binding  that  issue  from  the  shops  of  some  popular 
publishers.  Some  of  them  are  clever  and  may  occasionally  be 
useful,  but  they  are  generally  hastily  and  imperfectly  got  up,  and 
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for  the  most  part  they  are  anonymous, — this  being  by  itself  a 
sufficient  reason  for  not  buying  and  not  consulting  them,  for  an 
anonymous  legal  opinion  is  generajly  worthless. 

Professor  Lorimer's  Handbook  belongs  to  a  different  class  of 
books.  It  is  the  work  of  an  accomplished  scientific  lawyer,  a 
trained  political  jurist  and  man  of  letters,  who  has  availed  himself 
of  these  various  qualifications  to  make  the  somewhat  complicated 
'  system  of  Scots  law  clear  and  easily  understood  by  any  ordinary 
citizen.  The  success  testified  by  the  publication  of  three-  editions 
in  fourteen  years  is  due  not  merely  to  the  growing  desire  of  laymen 
to  understand  the  laws  under  which  they  live,  but  to  the  guarantee 
afforded  by  an  eminent  name  and  to  the  terse  and  elegant  English 
in  which  the  book  is  written. 

Mr.  M'Kechnie  has  done  his  part  of  the  work  with  modest  and 
judicious  care.  He  also  is  a  lawyer  who  has  been  impregnated  with 
some  feeling  for  the  larger  principles  of  jurisprudence  ;  and  he  has 
known  how  to  refrain  from  useless  citation  and  superfluous  detail. 
We  thought  in  one  or  two  cases  that  we  had  discovered  an  oversight 
or  an  error  in  "  bringing  down  "  the  law  to  the  present  date ;  but 
on  further  examination  we  found  that  the  editor  was  right  and  that 
our  critical  suspicion  was  too  sanguine.  In  a  very  few  instances, 
Mr.  M*Kechnie,  who  is  very  capable  of  thinking  and  striking  out 
a  path  for  himself,  leaves  lus  text  and  takes  a  little  flight  by  him- 
self for  a  few  sentences;  but  in  all  these  cases  the  excursus  is 
justified  by  the  result,  for  he  either  elucidates  the  subject  in  hand 
by  his  own  original  thought,  or  he  brings  some  new  light  from  a 
more  recent  decision.  We  may  refer  to  his  statement  of  the  prin- 
ciple of  stoppage  in  transitu  (sec.  1739),  his  observations  on  the 
vicennial  prescription  of  crimes  (sec.  1290),  his  distinction  between 
bills  and  promissory  notes  (sec.  1518),  etc. 

The  index  is  good  and  the  type  clear  and  readable.  Though 
intended  mainly  for  students  and  laymen,  the  practising  lawyer 
also  will  often  find  the  book  useful;  for  the  references  to  the 
leading  authorities  on  each  subject  treated  of,  though  few,  are  well 
chosen,  and  may  often  save  time  in  searching  them  out. 

The  Law  of  Trade  Unions  in  England  and  Scotland  under  the  Trade 
Union  Act  1871.  By  William  Guthkie,  Advocate,  Registrar 
of  Friendly  Societies  and  Trade  Unions  in  Scotland.  Edin- 
burgh :  Edmonston  and  Douglas. 

The  passing  of  the  Statute  of  1871  marks  an  important  epoch  in 
the  Law  of  Trade  Unions,  introducing  as  it  does  many  important 
changes  both  in  their  constitution  and  in  their  relation  to  the 
public.  And  Mr.  Guthrie's  official  experience  of  the  working  of 
Trade  Unions  under  the  Act  must  have  qualified  him  to  speak 
with  authority  on  the  sulgect.  The  book,  which  is  intended  both 
for  professional  and  lay  readers,  necessarily  deals  with  the  law 


THE  MONTH.  649 

existing  prior  to  the  recent  Statute  as  well  as  with  the  changes 
introduced  by  the  Statute.  The  "  Criminal  Law  Amendment  Act*' 
is  appended  to  it.  But  into  the  criminal  law  in  relation  to  Trade 
Unions  the  author  does  not  enter,  because,  as  he  thinks,  and  we  are 
to  dispose  to  concur  with  him,  that  belongs  to  a  different  depart- 
ment of  law.  The  book  will  be  useful  on  both  sides  of  the  Tweed, 
because  the  only  other  work  on  the  subject  (Sir  William  Erie's) 
was  written  for  guidance  in  legislation  rather  than  in  actual 
business.  The  writer  of  this  notice  has  had  occasion  prior  to  the 
publication  of  Mr.  Guthrie's  book  to  consider  for  professional 
purposes  seveml  of  the  questions  discussed,  and  he  can  bear  testi- 
mony to  the  accuracy  and  exhaustiveness  of  the  author's  labours. 
It  is  of  course  impossible,  and  therefore  foolish,  to  attempt  to  put 
technical  ideas  very  clearly  into  non-technical  language,  but,  from 
the  nature  of  the  questions  discussed  and  the  general  clearness  of 
the  style,  we  should  think  that  those  of  the  general  public  who  take 
an  interest  in  Trade  Unions  should  not  find  much  difiSculty  in 
understanding  a  worlf  to  understand  which  would  be  a  benefit  to 
them.  D.  M. 


^he  ittonth. 


Stamp  Duty  on  Deed  of  Assumption  of  Trustees  and  Conveyance, 

— We  have  received  the  following  letter,  which  imfortunately  fell 

aside  last  month : — 

"Sir, — In  the  extract  from  the  Law  Times  in  your  September  number,  a  question 
IB  raised  regarding  the  Stamp  Duty  on  Deed  of  Assumption  and  Conveyance  to 
new  trustees  ;  and  it  appears  that  a  view  is  taken  by  tne  Commissioners  of  In- 
land Revenue  different  from  that  usually  taken  by  the  profession.  This  may 
be  very  serious  to  many  conveyancers  who  have  acted  on  the  idea  that  one  lOs. 
stamp  is  saflicient  for  the  purpose.  Will  you  kindly  take  up  the  subject  in 
your  next  number  and  give  your  opinion.  The  intention  seems  clear,  that 
there  should  be  only  one  stamp  duty  ;  and  if  the  words  of  the  Act  bear  an 
opposite  construction,  it  w^ould  be  well  for  the  Law  bodies  to  agitate  for  a  de- 
claratory Act  to  make  the  legal  construction  to  coiTespond  with  the  intention. 
—Faithfully  yours,  S." 

We  agree,  though  not  without  some  hesitation,  with  the  view 
taken  by  our  correspondent  of  the  construction  of  the  Act.  It  is, 
however,  to  be  regretted,  that  any  doubt  should  exist ;  and  it  is 
desirable  that  it  should  be  removed  as  soon  as  possible  by  an 
authoritative  decision  of  the  Court.  The  Law  Times,  in  a  subse- 
quent article  on  tlie  subject,  has  the  following  observations  with 
regard  to  the  suggestion,  that  although  the  proviso  in  the  78th  see. 
might  not  control  the  language  of  the  8th  sec.  if  it  were  clear  that 
the  appointment  and  conveyance  are  "  distinct  and  separate " 
matters,  yet  it  must  not  be  conceded  that,  for  the  purposes  of  stamp 
duty,  tliere  is  any  "  distinctness  "  or  "  separateness '' : — "  The  ap- 
pointment of  new  trustees  and  the  vesting  the  trust  property  in 
them,  are  matters  so  intimately  connected,  that  it  appears  very 
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strange  to  treat  them  as  separate  and  distinct.  Indeed,  it  would  be 
easy  without  any  express  appointment  of  new  trustees,  simply  to 
convey  to  them  upon  the  trusts,  which  would  have  precisely  the 
same  eflect  as  an  express  appointment.    The  mere  fact  that  an 

*  appointment  of  a  new  trustee  *  is  mentioned  in  the  schedule  under 
a  heading  distinct  from  that  of  a  '  conveyance  not  hereinbefore  de- 
scribed,' is  by  no  means  conclusive  of  the  question.  The  Act  of 
1870  was  not,  generally  speaking,  intended  to  introduce  any  new 
principle  as  to  the  levying  of  stamp  duties,  but  to  consolidate  and 
embody  the  pre-existing  law.  Neither  can  we  see  that  anything 
new  has  been  effected  by  the  provisions  of  the  8th  section,  sub- 
sec.  1.  The  case  really  seems  to  come  within  the  principle  of  the 
illustration  given  by  the  late  Mr.  Tilsley  (Stamp  Laws,  336,  3rd 
edit)  of  an  appointment  in  execution  of  a  power — a  declaration  of 
uses  or  trusts — and  also  a  revocation  of  uses  or  trusts  contained  in 
a  deed,  on  which,  as  he  says, '  only  one  duty  will  attach,  as  on  a 
deed  not  otherwise  charged.'  It  is  remarkable  in  regard  to  the 
illustration  thus  given,  that  if  reference  be  made  to  the  schedule,  it 
will  be  found  that  appointment  of  a  new  trustee  is  charged,  uno 
JlatUy  by  the  very  same  sentence,  and  with  the  very  same  duty,  as 
the  appointment  in  execution  of  a  power  of  any  property,  etc.,  the 
words  being  '  appointment  of  a  new  trustee  and  appointment  in. 
execution  of  a  power  of  any  property,  or  of  any  use,  share,  or 
interest  in  any  property  by  any  instrument  not  being  a  wiU...10s. 
And  see  sec.  78.' 

"  It  would  be  curious  if  one  rule  as  to  stamps  should  be  applied 
to  the  appointment  of  property,  and  another  to  the  appointment  of  a 
trustee,  when  both  are  charged  by  the  same  sentence  with  identical 
duties.  The  headings  of  conveyance  in  the  schedule,  which  do  not 
exclusively  relate  to  sales  or  mortgages,  aU  contain  a  reference  to 
the  78th  section.  The  proviso  to  this  section,  and  the  reference  to 
this  section  under  the  heading  *  Appointment.'  we  conceive  were 
added  ex  Ttiajori  cautela,  for  the  purpose  of  making  it  abundantly 
clear  that  10s.,  the  ordinary  deed  stamp,  was  sufficient  in  the  case 
of  an  appointment  of  a  new  trustee,  and  a  conveyance  or  transfer 
accompanying  or  consequent  thereon,   coming  within  the   head, 

*  Conveyance  or  Transfer  of  any  kind  not  hereinbefore  described.* 
The  conveyance,  it  may  not  unfairly  be  said,  was  incidental  to  the 
appointment. 

"The  decisions  under  the  repealed  Acts, which  show  the  sufficiency 
of  the  ordinary  deed  stamp  in  cases  similar  to  that  which  we  are 
discussing,  appear  to  be  applicable.  We  may  mention  in  particular 
Jones  v.  Sandys  (Barnes'  Notes,  463) ;  Doe  v.  Wheeler  (4  Nev.  and 
Man.  10) ;  Doe  v.  Fereday  (12  Ad.  and  EIL  23).  Bearing  in  mind 
the  general  principle,  that  every  charge  upon  the  subject  must  b« 
imposed  by  clear  and  unambiguous  words,  we  scarcely  think  that  th^ 
claim  for  double  duty  will  meet  with  any  favour  from  the  Courts." 

Some  Personal  Items, — Since  our  last  issue  it  has  been  announced 
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that  it  is  Her  Majesty's  pleasure  to  confer  a  peerage  on  the 
Lord  Justice-Clerk  by  the  title  of  Lord  Moncreiff  of  Tullibole. 
It  will  be  remembered  that  at  his  appointment  as  Lord  Justice- 
Clerk  Mr.  Moncreiff  was  made  a  Baronet.  Lord  Moncreiff  of 
Tullibole  was  called  to  the  Bar  in  1833,  was  appointed  Solicitor- 
General  in  February  1850,  and  Lord  Advocate  in  April  1851.  He 
held  that  office  tiU  the  retirement  of  Lord  John  Eussells  ministry 
in  March  1852,  but  resumed  it  on  the  appointment  of  the  Aberdeen 
Government  in  December  1852,  and  continued  to  hold  it  till 
February  1858.  He  was  a  third  time  Lord  Advocate  from  June 
1859  until  July  1866,  and  was  reappointed  a  fourth  time  in 
December  1868 ;  this  time  leaving  the  office  only  for  the  presidency 
of  the  Second  Division.  He  sat  in  Parliament  for  the  Leith  Burghs 
from  1851  to  1859,  for  Edinburgh  from  1859  to  1868,  and  for  the 
Universities  of  Glasgow  and  Aberdeen  from  December  1868  until 
his  retirement  to  the  Bench  in  October  1869.  He  was  elected 
Dean  of  the  Faculty  of  Advocates  in  1858,  when  the  present  Lord 
Justice-General  left  the  bar  to  become  Lord  Justice-Clerk. 

From  the  Sheriff  Court  Act  of  1853,  and  even  earlier,  down  till 
1868,  the  name  of  Lord  Advocate  Moncreiff  was  connected  with 
many  of  the  most  important  measures  passed  or  attempted  by  the 
legislature ;  it  was  associated  with  every  department  of  the  govern- 
ment of  Scotland ;  and  he  had  signalized  himself  by  his  remarkable 
eloquence  and  staunch  usefulness  to  his  party  in  almost  every 
political  conflict  and  emergency  in  those  eventful  years.  He  was 
more  of  a  politician  than  a  Scots  lawyer ;  for  it  is  one  of  the  mis- 
fortunes of  the  Scotch  Bar  that  when  an  advocate  attains  its  highest 
prize  he  must  cease  in  a  great  measure  to  belong  to  the  Bar.  Some 
men  possibly  do  so,  because  they,  are  elated  by  the  possession  of 
power  and  position,  and  willingly  forget  the  pit  out  of  which  they 
were  dug,  but,  in  most  cases,  the  separation  is  due  to  no  such 
unworthy  feeling,  but  to  the  fact  that  Parliamentary  life  and  the 
political  duties  of  the  office  are  every  year  making  more  exclusive 
and  irresistible  demands.  To  hold  tjae  office  indeed  in  these  times, 
as  recent  experience  shows,  costs  a  lawyer  in  large  practice  the 
absolute  loss  of  some  thousands  a  year. 

Although,  however.  Lord  Moncreiff's  peerage  must  be  regarded  as 
in  some  measure  a  reward  for  great  services  rendered  in  London, 
rather  than  a  prize  falling  to  him  as  a  member  of  our  profession, 
the  law  claims  a  right  to  a  special  share  in  the  satisfaction  with 
which  the  bestowal  of  the  honour  has  been  received.  It  is  some- 
thing that  a  second  peerage  should  be  won  by  a  Scottish  lawyer; 
and  it  is  still  more  that  the  profession  should  be  so  worthily  re- 
presented in  the  highest  assembly  in  the  Empire. 

With  what  ulterior  views,  if  any,  the  honour  has  been  given  or 
accepted,  we  do  not  venture  to  suggest.  All  or  most  of  the  talk  on 
this  subject  with  which  our  ears  are  wearied  is,  we  hesitate  n6t  to 
say,  mere  speculation.     Only  this  is  certain  that  there  is  no  ini- 
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mediate  possibility  of  Lord  MoDcreiff  being  asked  to  exchange  liis 
present  judicial  position  for  a.  still  higher  one  in  London,  for  the 
very  simple  reason  that  no  higher  office  exists  there  to  which  he 
could  be  appointed.  And  there  was  certainly  no  expectation  or 
intention  in  any  quarter  that  he  should  devote  himself  to  the  lofly 
but  unremunerated  duties  of  a  "  law  lord." 

The  news  that  a  painful  disease  of  some  duration  had  necessitated 
the  amputation  of  Sherifif  Glassford  Beirs  right  arm  was  the  cause 
of  very  general  regret  In  the  position  wliich  he  holds  as  the 
Sheriff  of  the  most  important  county  in  Scotland,  a  position  con- 
siderably more  important  and  responsible  than*  that  of  a  Lord 
Ordinary,  Sheriff  Bell  has  won  golden  opinions  from  all  sorts  of 
men  both  by  his  conduct  as  a  judge  and  his  demeanour  as  a  con- 
spicuous public  official.  It  is  therefore  with  some  anxiety  that  his 
progress  towards  recovery  has  been  watched ;  for,  if  he  were  un- 
fortunately compelled  to  resign,  his  place  is  one  which  it  will  be 
very  difficult  to  fill. 

It  is  indeed  unfortunate  that  no  constitutional  means  exists,  short 
of  an  Act  of  Parliament,  by  which  the  temporary  or  permanent  dis- 
ability of  a  principal  Sherifif  can  be  provided  for.  During  the  last 
illness  of  Sir  Walter  Scott,  an  Act  of  Parliament  had  to  be  passf^d 
to  enable  the  Crown  to  appoint  a  qualified  person  to  perform  the 
necessary  duties  of  Sheriff'  of  Selkirkshire,  he  being  ".incapacitated 
by  disease  from  performing  any  of  the  functions  of  his  office  or 
appointing  any  substitute  for  their  due  performance"  (2  &  3 
Will.  IV.  cap.  101).  No  means  has  yet  been  provided  for 
appointing  an  interim  Sheriff"  for  the  appeal  work  which  no  sub- 
stitute can  perform  ;  and  therefore  that  must  of  necessity  fall  into 
arrear  during  a  long  illness.  It-may  seem  proper  that  the  Court 
of  Session  should  make  an  interim  appointment ;  but  it  is  under- 
stood that  the  Court  entertains  doubt  as  to  this,  and  at  all  events 
would  be  unwilling  to  assume  such  a  power  even  if  asked  by  the 
representatives  of  the  Crown. 

Some  observations  in  our  last  number  have  called  forth  a  letter 
from  an  able  correspondent  on  a  subject  akin  to  this,  the  retiring 
allowances  of  Judges  and  Sheriff's.  Our  correspondent  is  shocked 
that  a  number  of  frail,  but  venerable  gentlemen  should  be  compelled 
by  the  parsimony  of  their  country  to  continue  to  toil  in  the  judicial 
mill  at  ages  when  it  would  be  better  for  the  public,  if  not  for  them- 
selves, that  they  should  resign.  It  had  not  previously  occurred  to 
us  that  retiring  allowances  w  ere  inadequate,  and  we  thought  that 
it  was  not  the  general  opinion  of  the  profession  that  Judges 
generally  persisted  in  cumbering  th6  Bench  in  Edinburgh,  London, 
or  the  provinces  for  tlie  reason  assigned  by  our  correspondent.  We 
regret  that  his  communication  is  too  late  for  insertion  in  this 
number;  but  we  shall  endeavour,  though  we  shall  not  promise,  to  let 
^im  speak  for  himself  in  our  next. 

The  Question  v:hether  a  Law-agent  can  be  compelled  to  disclose  h  is 
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Client's  address,  was  discussed  in  the  case  of  Tod's  Trustee  v.  Officer, 
July  17, 1872,  and  a  decision  was  given  in  the  negative.  But  the 
judgment  was  rested  there  on  the  special  terms  of  the  Bankruptcy 
(Scotland)  Act,  sees.  90  and  91,  which  limit  the  examination  of 
the  witnesses  specified  to  questions  "relating  to  the  bankrupt's 
affairs/'  The  general  question  of  confidentiality  was  argued,  but 
not  decided.  It  was  lately  however  considered  by  Lord  Justice 
James  in  JEx  parte  CamjpheU,  in  re  Cathcart,  L.  R.  5  Ch.  703.  In 
his  lordship's  view,  if  a  solicitor  knows  where  his  client  is  from 
some  source  oth^r  than  the  confidential  statement  of  the  client 
himself,  made  sub  sigillo  confessionis  for  the  purpose  of  obtaining 
the  solicitor  s  professional  advice  and  assistance,  the  solicitor  cannot 
protect  himself  on  the  ground  of  his  client's  privilege ;  and  in  such 
a  case  it  is  immaterial  that  he  gained  his  knowledge  of  his  client's 
residence  solely  in  consequence  of  being  his  legal  adviser.  If,  how- 
ever, the  client  is  in  hiding,  or  is  concealing  his  residence,  and  the 
solicitor  is  in  a  position  to  say  that  he  only  knows  his  client's 
residence,  because  the  client  had  communicated  it  to  him  con- 
fidentially as  his  solicitor  for  the  purpose  of  being  advised  by  him, 
then  the  client's  residence  is  a  matter  of  professional  confidence. 
On  commenting  on  the  decision,  the  Solicitors'  Journal  says, — "The 
recent  case  of  Heath  v.  Creelock,  L.  R.,  15  Eq.  257,  seems  to  fall 
within  this  latter  description.  It  came  before  the  court  on  an 
application  by  the  plaintiffs  that  the  defendant's  solicitor  should 
disclose  the  address  of  their  client  The  defendant  was  a  trustee 
who  had  acted  fraudulently  and  gone  abroad.  He  was  defending 
the  suit ;  and  the  plaintiffs,  being  desirous  of  serving  notice  of  a 
subposTia  ad  testificandum  upon  him  personally,  made  the  present  ap- 
plication. The  authorities  adduced  in  support  of  the  motion  were 
Hamsbotham  v.  Senior,  L.  R.,  8  Eq.  566,  and  Burton  v.  JSarl  Damley, 
17  W.  R  1,057,  L  R.,  8  Eq.  575,  in  note.  In  both  these  cases  the 
whereabouts  of  wards  of  court  was  being  concealed  for  the  purpose 
of  keeping  them  out  of  the  reach  of  the  court,  or  of  the  guardian 
appointed  by  the  court ;  and  it  was  held  Jjy  Vice-Chancellor  Malins 
that  a  solicitor  is  not  at  liberty,  in  consequence  of  any  privilege  of 
the  client,  to  conceal  any  fact  which  may  enable  the  court  to  dis- 
cover the  residence  of  its  wards.  It  is  plain  that  these  cases  afforded 
no  support  to  the  present  application."  , 

Warranty  and  Concealment  of  Material  Facts  in  Life  Insurance. 
— ^The  case  of  the  Life  Association  of  Scotland  v.  Foster,  January  31, 
1873,  decided  a  curious  point  in  the  law  of  life  insurance.  The 
insured  signed  a  proposal  for  an  assurance  on  her  own  life,  with  a 
declaration  that  she  was  "  in  good  health,  not  being  afflicted  with 
any  disorder  internal  or  external,"  and  agreed  that  that  declaration 
should  be  the  basis  of  the  contract.  She  answered  in  the  negative 
the  question  of  the  insurance  company's  medical  officer  whether 
she  had  rupture ;  and  made  a  general  statement  in  writing  that  her 
answers  to  the  various  questions  put  to  her  were  faithful  and  true. 
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• 

The  company  sought  to  reduce  the  policy,  after  her  death,  on  the 
grounds  of  breach  of  warranty  and  concealment  of  material  facts ; 
and  they  proved  at  the  trial  that  when  the  policy  was  entered  into 
the  insured  had  a  small  swelling  on  the  groin,  which  is  a  symptom 
of  rupture,  and  had  not  disclosed  it.  It  was  proved,  however,  that 
she  did  not  know  it  to  be  such  a  symptom,  and  did  not  consider  it 
of  any  importance.  With  regard  to  the  question  of  warranty  the 
First  Division  held  that  the  warranty  by  the  insured  of  the  truth 
of  her  statements  about  her  health  was  not  a  warranty  that  she 
had  no  disease,  but  only  that  she  had  none  so  far  as  she  knew.  It 
may  also  be  held  that  her  failure  to  disclose  the  fact  that  she  had  a 
swelliog  on  the  groin  was  not  a  sufficient  ground  for  setting  aside 
the  policy,  because  she  did  not  know  it  to  be  material,  and  persons 
without  medical  knowledge  could  not  be  expected  to  know  it  to  be 
so.  The  judgments  are  interesting,  though  they  appear  to  us  to  be 
(except  Lord  Jerviswoode's)  unnecessarily  long.  We  give  as  a 
pendant  the  judgment  in  Schaible  v.  Washington  Life  Insurance 
Company  of  Nevj  York,  decided  in  the  District  Court  of  Phila- 
delphia, on  July  12, 1873,  in  which  a  similar  point  was  decided.  In 
this  case,  however,  the  answers  to  the  interrogatories  accompanying 
an  application  for  a  life  insurance  were  representations  and  not 
warranties ;  and  the  question  was,  whether  the  answers  were  made 
in  good  faith,  or  falsely  and  fraudulently.  The  jury  found  a  verdict 
for  the  plaintiff  upon  competent  and  satisfactory  evidence,  and  the 
Court  refused  a  new  trial,  although  it  appeared  by  a  jx>si  mortem 
examination  that  the  answera  were  erroneous  in  point  of  fact  The 
following  is  the. opinion  by  Thayer,  J.: — 

''  This  was  an  action  upon  a  policy  of  insurance  for  $5,000,  upon  the  life  of 
Eureika  Bandon. 

•  * 

**  The  defence  was  alleged  fraudulent  representations  in  the  application.  The 
assured  died  suddenly  ten  days  after  the  application  was  made,  and  the  weight 
of  the  evidence  undoubtedly  was,  that  she  died  of  an  abscess  in  the  right  lung. 
A  post  mortem  examination  made  at  the  request  of  the  defendants  revealed  the 
fact  that  the  right  lung  was  much  diseased.  The  left  lung  and  the  other  vital 
organs  presented  a  normal  appearance.  Previous  to  the  insurance  the  deceased 
was  examined  by  Dr.  Qrifiith,  a  regular  physician,  employed  by  the  com- 
pany for  that  purpose,  who  testified  on  the  trial  that  he  had  been  an  examining 
physician  for  the  company  in  at  least  one  hundred  cases,  and  that  the  deceased 
appeared  at  the  time  of  her  examination  to  be  in  good  health.  He  had  given  a 
certificate  accordingly  to  the  company. 

**  The  insurance  agent  who  brought  the  application  to  the  company  testified 
that  he  had  previously  procured  a  lai^  nimsber  of  insurances  for  the  company, 
and  that  he  saw  no  evidences  of  the  disease  whatever  in  Eureika  Randon  at  the 
time  her  application  was  made.  Nine  witnesses,  acquaintances  and  friends  of 
the  deceased,  some  of  whom  had  seen  her  within  three  or  four  dnvs  of  the  time 
of  her  death,  testified  that  she  was  a  healthy  looking  woman,  presenting  no  out- 
ward indications  whatever  of  disease,  and  that  they  thought  her  in  good  health 
at  that  time.  There  was  hardly  a  breath  of  testimony  to  contradict  or  rebnt 
these  statements.  The  husband  of  the  deceased  kept  an  eating-house,  and  the 
deceased  was  engaged  almost  up  to  the  day  of  her  death  in  superintending  the 
'active  duties  of  the  estabUshment 

"  Annexed  to  the  answers  of  the  assured  to  the  usual  interrogatoriea  appended 
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to  the  application  were  these  words:  'It  is  hereby  declared  that  the  above 
are  fair  and  true  answers  to  the  foregoing  questions,  and  it  is  acknowledged 
and  agreed  by  the  undersigned,  that  the  above  statements  shall  form  the  basis 
of  the  contract  for  insurance,  and  also  that  any  wilfully  untrue  or  fraudulent 
answers,  any  suppression  of  facts  in  regard  to  the  partifs  healthy  or  neglect  to  pay 
the  premium,  will  render  the  policy  null  and  void/  It  is  quite  clear  that  the 
statements  made  by  the  deceased  in  her  answers,  were,  according  to  the  terms 
of  this  insurance,  not  warranties,  but  representations.  Indeed,  they  are  ex- 
pressly so  called  in  the  policy  itself,  the  preliminary  words  of  which  recite  that 
It  is  made  'in  consideration  of  the  representations  made  in  the  application,  and 
of  the  premium  paid.'  It  is  obvious,  therefore,  that  the  validity  of  the  policy, 
and  the  liability  of  the  defendants  to  make  it  good,  depend  entirely  upon  the 
good  faith  of  the  assured  in  the  representations  which  she  made  in  regard  to 
her  health.  If  she  answered  the  questions  honestly,  and  did  not  wilfully  and 
fraudulently  suppress  any  facts  in  regard  to  her  health,  then  the  defendants  are ' 
bound  to  make  their  insurance  good,  although  Eureika  Eandon  may,  at  the 
time  of  the  insurance,  have  had  an  oi^anic  disease.  The  case  was  left  to  the 
jury  uDon  that  basis.  The  issue  tried  by  the  jury  was,  were  the  answers  made 
'  in  good  faith,  and  without  any  suppression  of  facts,  or  were  they  false  and  frau- 
dulent? Was  there  concealment  and  suppression  of  the  truth?  These  issues 
the  jury  have  found  in  favour  of  the  plaintilf  upon  sufficient  and  credible 
proof. 

"  We  are  asked  to  set  aside  the  verdict  upon  the  theory  that  Eureika  Randon 
must  have  known  that  she  was  diseased,  because  she  died  of  an  abscess  in  her 
right  lung  ten  days  after  her  application  for  insurance.  How  can  we  say  that 
of  a  person,  who,  according  to  all  the  evidence,  presented  every  outward  ap- 
pearance of  health  almost  to  the  very  time  of  her  death? 

''  Can  we  say  that  she  ought  to  have  been  more  wise  in  surgery  than  the  com- 
pany's examining  physician,  who,  upon  a  delibeitite  corporal  examination,  de- 
clared and  certifiea  that  she  was  in  good  health  ?  Would  it  be  reasonable  for  us 
to  conclude,  as  matter  of  law,  that  Eureika  Randon  was  wiser  than  Dr.  Griffith, 
and  that  she  knew  she  was  diseased,  although  the  defendants'  physician  could 
not  discover  it,  and  although  she  had  no  cough,  went  about  her  dailv  duties 
without  inconvenience  and  without  complaint,  had  no  occasion  for  medicine  or 
doctors,  and  appeared  to  the  eyes  of  her  mends  and  neighbours  a  healthy  per- 
son ?  Is  it  a  tnmg  unheard  of,  or  in  its  nature  impossible,  that  internal  organic 
decay  may  exist  for  a  time  without  serious  interruption  of  the  functions  of  life  ? 
or,  are  persons  equally  quick  to  detect  the  presence  of  disease  in  their  own 
bodies?  Can  we  certainly  say,  that  the  post  rnortem  alone  proves  the  bad  faith 
of  Eureika  Randon  ?  Can  we  say  that,  in  anticipation  of  her  own  death,  she  de- 
liberately and  knowingly  certified  a  falsehood,  oecause  the  surgeon's  knife  has* 
revealed  the  fact  that  there  was  a  sufficient  cause  for  her  sudden  death.  It  would 
be  very  hazardous  for  us  to  do  so.  Perhaps  we  might  commit  a  great  injustice 
by  doing  so.  If  it  be  argued  that  the  company's  physician  must  have  been 
careless  or  mistaken,  is  it  necessary  that  we  should  nelp  out  that  theonr  by  a 
harsh  judgment  against  the  deceased  ?  And  that  in  order  to  relieve  the  de- 
fendants from  the  consequence  of  their  own  negligence,  and  against  the  finding 
of  the  jury  who  have  deliberately  investigated  the  facts  ?  It  does  not  appear  to 
us  to  be  our  duty  to  do  so. 

^  If  the  defendants  believe  that  they  have  suffered  from  the  carelessness  or 
incompetency  of  their  own  agents,  there  will  be  at  least  some  compensation  to 
those  who  are  interested  in  tne  legitimate  and  successful  transaction  of  their 
business,  if  they  shall  gather  from  their  reflections  the  useful  lesson,  that  re- 
ceiviug  and  dividing  premiums  does  not  comprise  the  whole  duty  of  insurers. 

**  The  plaintiff,  dunng  the  trial,  produced  a  photograph  of  Eureika  Randon, 
which  he  proved,  by  several  witnesses  well  acquainted  with  her,  and  who  had 
seen  her  within  a  week  of  her  decease,  to  be  a  truthful  representation  of  her  as 
she  appeared  at  that  time.  They  testified  that  it  was  a  faithful  likeness,  and  that 
she  appeared  at  that  time  as  fleshy  and  as  well  in  all  respects  as  she  was  repre- 
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sented  in  the  picture.  The  photograph  was  then  shown  to  the  jniy.  The 
defendanta  objected  to  this.  But  we  think  that  the  photo^aph,  thus  proved 
and  verified  by  witnesses  who  saw  the  original  at  a  period  approximating  so 
nearly  the  date  of  the  contract  of  insurance,  was  competent  to  go  to  the  jury  as 
evidence  of  her  apparent  bodily  condition  at  that  time. 

"  If  it  was  competent  for  witnesses  to  portray  her  physical  appearance  to  the 
jury  by  words,  it  is  difficult  to  assign  any  good  reason  why  the  same  might  not 
be  done  b}'  a  picture,  recognised  and  proved  by  her  friends  to  be  a  truthful  and 
correct  representation  of  her  person." 

Mr.  Beach  Lawrence. — Our  readers  will  be  pleased  to  learn  that 
Mr.  Beach  Lawrence,  the  well-known  editor  of  Wheaton,  has  been 
appointed  to  the  Chair  of  the  Law  of  Nations,  which  forms  part  of 
the  National  University  now  being  founded  at  Washington.  Last 
winter  Mr.  Lawrence  delivered  a  course  of  lectures  on  this  subject, 
which,  like  Sir  James  Mackintosh's  j€rs^  course ^  was  attended  by  the 
highest  officials  in  the  different  departments  of  Government,  the 
Judges  of  the  Supreme  Court,  and  the  Foreign  Ambassadors  resident 
at  AVashington.  Knowing  this  fact,  and  Mr.  Lawrence's  previous 
reputation  in  the  br^ch  of  Jurisprudence  which  he  is  appointed  to 
teach,  we  are  not  surprised  to  hear  that  his  appointment  was 
unanimous.  Scientifically  viewed,  it  probably  was  inevitable. 
But  the  scientific  point  of  view  is  not  the  only  one ;  and  at  the 
present  moment  we  cannot  but  regard  Mr.  Lawrence's  appointment 
as  creditable  to  his  countrymen,  seeing  that  his  latest  achievement 
has  consisted  in  advocating  the  claims  of  the  British  owners  and 
underwriters  of  the  'Circassian'  before  the  mixed  commission 
appointed  by  the  12th  Article  of  the  Treaty  of  Washington,  and 
procuring,  in  tlieir  favour,  the  reversal  of  the  decrees  of  the  highest 
American  tribunal.  Mr.  Lawrence  has  published  his  argument  in  a 
very  interesting  pamphlet,  entitled  Belligerent  and  Sovereiffn 
Rights.  J.  L. 

Appointments, — Mr.  Charles  Hall  has  been  appointed  one  of  the 
Vice-Chancellors  of  England  in  room  of  the  late  Sir  John  Wickens. 

Sir  John  Duke  Colekidge  becomes  Lord  Chief  Justice  of  the 
Common  Pleas,  in  place  of  the  late  Sir  William  Bovill. 

Mr.  James  exchanges  his  recently-acquired  oflBce  of  Solicitor- 
General  of  England  for  that  of  Attorney-General,  and  is  to  be  suc- 
ceeded as  Solicitor-General  by  Mr.  Vernon  Harcourt.  Mr.  Harcourt's 
promotion  will  not  be  received  with  much  satisfaction  by  the  pro- 
fession. He  has  distinguished  himself  more  by  using  his  undeni- 
able talents  as  a  political  nuisance  and  busybody  than  as  a  sound 
and  useful  lawyer.  It  will  be  remembered  that  he  first  became 
famous  by  the  letters  of  "Historicus"  in  the  Times,  and  the  flatu- 
lence and  arrogance  displayed  in  these  productions  have  continued 
to  distinguish  his  whole  career  from  his  unsuccessful  contest  for  the 
Kirkcaldy  Burghs  down  to  his  recent  virulent  attack  upon  the 
Ministry,  which  he  was  returned  to  Parliament  to  support,  and 
which  has  now  meekly  rewarded  him  for  l\is  animosity. 
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Mr.  John  Charles  Whitten.  Depute  Sheriif- Clerk,  has  been 
appointed  Sheriff-Clerk  of  Mid-Lothian,  in  room  of  the  late  Mr. 
Kenmure  Maitland. 

Mr.  George  Sellar^  Depute  SheriflT-Clerk,  has  been  appointed  ^ 
Sherifif-Clerk  of  Lanarkshire,  in  room  of  the  late  Mr.  John  Drysdale. 

Examiners  of  Law-Agents — Act  of  Sederunt. — Edinburgh,  6th 
November  1873. — The  Lords  of  Council  and  Session,  in  pursuance  of 
the  Act  36  &  37  Vict.  c.  63,  §  8,  Nominate  and  Appoint  James 
Stuart  Tytler,  Professor  of  Conveyancing  in  the  University  ol 
Edinburgh;  Eobert  Berry,  Master  of  Arts,  Professor  of  EomanLaw 
and  the  Law  of  Scotland  in  the  University  of  Glasgow;  George 
Grub,  Doctor  of  Laws,.  Lecturer  on  Scots  Law  and  Conveyancing  in 
the  University  of  Aberdeen ;  John  Thomson  Mowbray,  Writer  to 
the  Signet,  Edinburgh ;  John  Carment,  Solicitor  before  the  Supreme 
Court,  Edinburgh ;  James  Eoberton,  Doctor  of  Laws,  a  member  of 
the  Faculty  of  Procurators,  Glasgow ;  John  Boyd  Baxter,  President 
of  the  Society  of  Procurators  and  Solicitors,  Dundee ;  and  Charles 
Duncan,  a  member  of  the  Society  of  Advocates,  Aberdeen,  to  be 
Examiners  for  the  purposes  of  the  said  Act ;  and  further,  appoint 
the  said  James  Stuart  Tytler  to  act  as  Chairman  at  all  Meetings  of 
the  said  Examiners.  And  the  Lords  Direct  and  Ordain  the  stated 
Meetings  of  the  said  Examiners  for  the  examination  of  persons 
applying  for  admission  as  Law- Agents,  to  be  held  in  Edinburgh 
four  times  in  the  year.  Further,  the  Lords  appoint  a  Special 
Meeting  of  the  Examiners  to  be  held  in  the  Exchequer  Chambers, 
Edinburgh,  on  Friday  the  14th  November  current,  at  three  o'clock, 
p.m. 

And  the  Lords  Appoint  this  Act  of  Sederunt  to  be  inserted  in  the 
Books  of  Sederunt  and  to  be  printed  and  published  in  the  usual 
form.  John  Ingus,  LP.D, 


^ontBfonbzwct 


[We  regret  that  the  following  letter  from  a  respected  correspon- 
dent was  received  too  late  for  insertion  in  our  last  nu'mber.] 

INVENTOEY  FOE  CONFIEMATION  OF  EXECUTOES. 

Edinburgh,  October  1873. 

Sir, — Several  letters  have  lately  appeared  in  the  Scotsman  com- 
plaining of  Commissary  Clerks'  fees  in  the  confirmation  of  executors, 
and  calling  the  attention  of  Scotch  members  of  Parliament  to  the 
subject.  But  I  beg  through  your  pages  to  call  the  attention  of 
Scotch  members  of  Parliament  and  the  public,  and  I  hope  also  of 
the  Government,  to  a  much  more  serious  and  important  grievance, 
peculiar  to  Scotland,  in  the  form  of  inventory  required  to  be  given 
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up  on  oath  by  executors  for  confirmation  in  the  proper  Commissarj 
Court. 

In  England  and  Ireland,  what  comes  in  place  of  our  Scotch  form 
of  inventory,  with  affidavit  attached,  written  on  the  proper  amount 
of  inventory  stamp,  is  a  mere  affidavit  alone  for  the  Commissioners 
of  Inland  Revenue,  without  any  specific  inventory  at  all,  excepting 
in  so  far  as  it  may  happen  tiO  include  any  Scotch  property,  and 
setting  forth,  in  the  most  general  terms,  only  such  an  approxima- 
tion to  the  cumulo  valuation  as  was  necessary  to  show  the  amount 
of  inventory  stamp— on  which  it  should  be  written — such,  for  ex- 
ample, as  that  the  value  of  the  deceased's  estate  *'  is  £9000  and 
under  £10,000." 

In  Scotland,  however,  a  specific  inventory  requires  to  be  prefixed 
to  the  affidavit,  setting  forth  in  detail  every  separate  species  of 
personal  property  to  which  the  deceased  had  right  or  claim,  and  the 
value  separately  put  upon  it;  and  in  the  case  of  the  household 
furniture  and  whole  other  effects  found  in  the  house,  including  even 
the  body  clothes  of  the  deceased,  it  is  the  practice  to  require,  to  be 
also  produced  with  it,  a  detailed  inventory  and  valuation  by  a 
licensed  appraiser.  Of  course,  where  the  death  is  that  of  a  near  and 
dear  relative,  it  is  a  most  painful  and  distressing  thing  for  the  execu- 
tor, within  a  short  time  thereafter,  and  before  a  title  can  be  completed 
for  introniitting  with  or  administering  the  estate,  to  be  obliged  to 
go  through  such  kind  of  work  on  the  responsibility  of  an  oath,  and 
often  involving  an  immense  amount  of  labour,  and  to  have  the 
whole  contents  of  the  deceased's  house  laid  open  to  and  inventoried 
and  valued  by  an  appraiser  for  the  purpose  of  being  recorded  in  the 
Commissary  Court  books,  open  to  all  who  may  choose  to  examine 
such  record.  All  this  however  was  bad  enough  as  the  law  stood 
previous  to  1860,  while  the  value  of  the  separate  items,  required  to 
be  entered  in  the  inventory,  was  the  fixed  value  as  at  the  date  of 
the  death,  which,  being  the  actual  period  of  the  succession,  seemed 
the  natural  period  at  which  the  valuation  should  be  made  for  in- 
ventory duty;  but  a  very  great,  and  indeed  a  most- intolerable 
aggravation  was  introduced  in  that  year  by  the  Act  23  &  24  Vict, 
cap.  80,  which,  besides  requiring  the  accruing  proceeds  down  to  the 
date  of  the  ocUh  to  be  calculated  and  added,  also  required  the  value 
of  each  item  of  the  inventory  to  be  calculated  and  stated  as  of  that 
date.  Any  one  who  has  had  experience  in  making  up  inventories 
under  that  Act  must  have  felt  how  difficult  and  burdensome,  and 
often  impossible,  it  was  to  comply  with  its  provisions,  especially 
when  the  estate  was  large,  and  consisted  of  great  varieties  of  joint- 
stock  or  other  property,  varying  often  largely  from  day  to  day  in 
the  marketable  value,  and  perhaps  also  of  shares  in  other  estates  so 
composed  in  the  hands  of  others.  The  executor,  too,  might  be  at 
a  distance  from  posts,  or  any  means  of  knowing  the  market  value 
at  the  date  of  his  oath ;  and  yet  the  Act  requires  all  the  calcula- 
tions to  be  correctly  made  and  duly  filled  up  in  the  extended  in- 
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ventory  as  at  that  date.  This  must  be  often  very  trying  to  a  con- 
scientious man,  who,  besides  the  enormous  amount  of  trouble  given 
to  him  in  endeavouring  to  comply  with  the  provisions  of  the  Act, 
may  of  necessity  be  finally  obliged  to  swear  to  what  he  has  not  at 
the  time  the  means  of  knowing  to  be  correct. 

Now,  why  should  Scotch  executors. be  subjected  to  so  much 
trouble  and  annoyance  when  English  and  Irish  executors  are  en- 
tirely free  from  it,  excepting  in  regard  to  what  may  consist  of 
Scotch  estate  ?  And  it  may  be  further  noticed  that,  when  a  Scotch 
executor  includes  in  his  inventory  English  or  Irish  property,  he  is 
required  to  give  the  details  in  the  same  form  as  the  Scotch  estate, 
although  not  required  to  be  so  specified  if  the  same  property  was 
given  up  by  an  English  or  Irish  executor  or  administrator.  I 
believe  the  grievance  complained  of  to  have  arisen,  in  a  great 
measure,  from  a  peculiarity  of  Scotch  law,  that  in  general  a  debt 
requires  specific  confirmation  to  entitle  an  executor  to  sue  for  it 
and  insist  on  payment  if  objected  to;  but  as  partial  confirmation 
was  long  ago  abolished  by  the  Act  4  Geo.  IV.  c.  98,  there  is  no 
longer  any  reason  why  the  Iw  should  still  require  specific  con- 
firmation at  all  as  a  title  to  uplift,  sue,  and  discharge,  and  should 
not  make  general  confirmation  upon  a  general  affidavit  in  the  Eng- 
lish and  Irish  form  sufficient  for  every  purpose  of  administering  the 
estate,  without  any  specific  inventory  at  all.  To  give  the  desired 
remedy,  however,  and  put  Scotch  executors  on  the  same  footing,  in 
this  respect,  as  English  and  Irish  executors  and  administrators,  the 
law  would  require  to  be  so  altered  in  regard  to  specific  confirmation 
being  no  longer  necessary,  in  addition  to  dispensing  with  any 
specific  inventory  other  than  the  general  amount  or  value  being 
set  forth  in  the  affidavit  according  to  the  English  and  Irish  form. 
If  redress  of  the  grievance  complained  of  should  not  be  obtained  to 
the  full  extent,  it  would  be  a  material  relief  to  get  the  obnoxious 
provision,  above  referred  to  in  the  Act  23  &  24  Vict,  cap.  80,  re- 
pealed, or  at  least  modified  to  the  extent  of  allowing  the  value  of 
any  specific  item  of  the  inventory  to  be  stated  as  it  stood  at  any 
time  within  one  month  immediately  preceding  the  date  of  the 
oatlt 

Before  concluding,  I  beg  to  be  allowed  to  take  the  opportunity  of 
calling  attention  to  another  grievance  connected  with  the  same  sub- 
ject, although  not  peculiar  to  Scotland,  but  applicable  also  to  Eng- 
land and  Ireland — ^namely,  the  great  difference  in  the  amount  of 
inventory  duty,  according  as  the  succession  is  testate  or  intestate, 
the  difference,  in  the  example  above  given  of  an  estate  amounting 
to  £9000  and  under  £10,000,  being  no  less  than  £90.  I  can  see 
no  intelligible  reason  for  putting  such  or  any  additional  burden 
upon  intestate  succession,  which  has  already  considerable  additional 
burdens  in  the  expenses  required  for  making  up  a  title. — I  am, 
&c.,  ^  Justice  to  Scotland. 
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The  Eight  Hon.  Sir  William  Bovill,  Lord  Chief  Justice  of  the 
Court  of  Common  Pleas,  died,  after  a  short  illness,  on  Saturday,  1st 
November,  at  Combe  House,  near  Kingston-on-Thames,  the  resi- 
dence of  J.  C.  Sym,  Esq.,  in  the  fifty-ninth  year  of  his  age.  He  was 
the  second  son  of  the  late  Benjamin  Bovill,  Esq.,  of  Wimbledon, 
Surrey,  who  died  in  1864.  He  was  bom  in  the  year  1814,  and 
having  been  privately  educated,  was  articled  to  Messrs.  Willis, 
Watson,  Bower  and  Willis,  of  Tokenhouse  Yard,  Iiothbury.  Mr. 
Oxenford,  articled  with  hira,  says : — '*  At  an  early  age — for  he  was 
about  two  years  younger  than  myself — he  was  remarkable  for  the 
zeal  with  which  he  pursued  his  legal  studies,  a  virtue  which,  in 
those  days  at  least,  was  by  no  means  universal  among  *  articles.*  It 
was  at  the  instance  of  Mr.  Bower,  I  believe,  that  he  quitted  the 
office  for  the  Bar."  He  was  first  admitted  a  pleader  under  the  Bar, 
and  was  called  by  the  Honourable  Society  of  the  Middle  Temple,  in 
Hilary  Term,  1841.  He  went  the  Home  Circuit,  and  his  course  as 
a  junior  was  marked  by  his  rapid  entrance  into  an  extensive  and 
lucrative  practice,  and  he  soon  became  one  of  the  acknowledged 
leaders  on  the  circuit  he  had  chosen.  The  &wrrty  StandardL  says : — 
"  There  can  be  no  doubt  that  his  lordship's  connection  with  a  great 
East-end  manufacturing  firm  contributed  to  his  success  at  the  Bar. 
In  defending  their  interests  he  gained  great  readiness  in  dealing 
with  the  technicalities  of  engineering,  which  are  very  puzzling  to 
barristers ;  and  thus  we  find  him  engaged  in  almost  all  those  com- 
plicated '  patent'  cases  which  are  so  constantly  before  the  courts. 
We  need  not  say,  however,  that  Mr.  Bovill  never  sank  into  this 
specialty.  In  London,  he  was,  perhaps,  best  known  for  his  connection 
with  the  celebrated  Tom  Provis  case,  and  on  a  circuit  his  briefs  em- 
braced cases  of  every  description.  He  was  fortunate,  indeed,  in  the 
time  at  which  he  joined  the  Home  Circuit.  Piatt,  with  his  solid  law 
and  unfailing  resource,  had  gone.  Mr.  Serjeant  Shee,  Mr.  Serjeant 
Channell,  Mr.  Montagu  Chambers,  Baron  Bramwell,  Mr.  Justice 
Lush,  and  Mr.  Peacock,  were,  so  far  as  we  remember,  the  leading 
counsel,  when  Mr.  Bovill  began  to  take  an  active  part  at  Nisi  Prius. 
In  a  very  short  time  the  greater  part  of  these  were,  from  one  cause 
or  another,  removed,  and  Mr.  Bovill  speedily  found  himself  engaged 
in  almost  every  cause  of  importance.  His  genial  temperament  un- 
doubtedly conduced  to  his  success  both  with  judges  and  juries ; 
and  in  the  county  towns — ^we  can  at  least  say  it  was  so  in  Lewes 
and  Guildford — he  was  a  general  favourite."  In  1855  he  obtained 
a  silk  gown,  and  was  made  a  Bencher  of  his  Inn.  In  1857  he 
entered  Parliameftit  in  the  Conservative  interest,  for  Guildford ;  and 
in  1866  he  was  appointed  Solicitor-General,  in  the  administration 
then  formed  by  Lord  Derby.  When  Sir  Fitzroy  Kelly,  who  was 
Attorney-General,  became  Chief  Baron,  Sir  William  Bovill  did  not 
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succeed  to  the  post  of  First  Law  Officer  of  the  Crown,  Mr.  Eolt 
having  been  appointed  Attorney-General.  It  was  understood  that 
Sir  William  voluntarily  offered  to  waive  his  claim  to  the  promotion 
to  which  he  was  entitled,  in  order  that  the  services  of  so  dis- 
tinguished a  lawyer  as  Mr.  Eolt  should  be  available  for  the  Govern- 
ment. Sir  William  Bovill's  short  term  of  office  as  Solicitor-General 
gave  him  absolutely  no  opportunity  of  appearing  before  the  House 
as  a  member  of  the  administration.  He  was  appointed  in  November 
1866,  Chief  Justice  of  the  Court  of  Common  Pleas.  He  was  sworn 
a  member  of. Her  Majesty's  Privy  Council  in  1867;  he  was  also  for 
many  years  a  magistrate  for  the  county  of  Surrey,  and  he  was  like- 
wise a  Fellow  of  the  Eoyal  Society.  In  1870  he  was  created  an 
honorary  D.C.L  by  the  University  of  Oxford. 

It  was  as  a  Judge,  perhaps,  that  the  deceased  was  least  successfuL 
He  succeeded  a  great  Judge  who  for  years  had  presided  over  a  strong 
court  He  must  have  felt  the  superiority  of  Willes  in  learning, 
and  indeed  of  Mr.  Justice  Keatinge  also,  both  of  whom  possessed 
the  advantage  of  long  judicial  experience  when  Mr.  Bovill  was  pro- 
moted from  the  Bar  to  be  their  chief.  The  diffidence  which  such  a 
feeling  produced  is  said  to  have  been  the  cause  of  the  irritability  of 
manner  which  he  displayed  towards  the  Bar.  And  at  Nisi  Frius 
he  very  early  committed  the  great  blunder  of  unduly  interfering 
with  counsel,  the  result  being  that  within  a  few  weeks  of  his  pro- 
motion he  came  into  violent  collision  with  his  old  and  powerful 
antagonist,  Mr.  Edward  James,  the  leader  of  the  Northern  Circuit. 
No  doubt  he  acted  as  he  felt  conscientiously  bound  to  act  in  the 
interests  of  justice,  but  it  is  now  universally  admitted  that  the  best 
Judges  take  as  little  part  as  possible  in  the  conduct  of  a  cause  until 
the  summing-up.  On  the  whole,  therefore,  the  honest  opinion  of 
lawyers  concerning  the  lamented  Judge  must  be,  that  he  was  not 
great,  or  profoundly  learned.  But  as  a  commercial  lawyer,  acute, 
.possessing  a  great  grasp  of  facts,  and  a  capacity  of  expressing  his 
views  concisely  and  well,  we  recognise  in  him  a  man  who  would 
have  been  more  useful  as  a  puisne  than  as  a  chief. 

Sir  William  Bovill  married,  in  1844,  Maria,  daughter  of  John 
Henry  Bolton,  Esq.  of  Lee  Park,  near  Blackheath,  Kent,  by  whom 
he  has  had  a  family  of  eight  sons  and  four  daughters.  His  eldest 
son,  Mr.  William  Channell  Bovill,  is  a  barrister  of  the  Middle 
Temple,  and  Clerk  of  Assize  on  the  Western  Circuit. —  The  Law 
Times. 

James  Tbaill,  Esq.,  Barrister  of  the  Middle  Temple,  and  of  Hob- 
bister,  Orkney,  and  of  Eattar,  Caithness-shire,  died  on  the  17th 
October,  at  Worthing,  Sussex,  in  his  seventy-ninth  year  of  his  age. 
He  was  the  second  son  of  James  Traill,  Esq.  of  Eattar,  some  tiiVie 
Sheriff  of  Caithness,  by  Lady  Janet,  second  daughter  of  the  tenth 
Earl  of  Caithness.  He  was  born  in  1794,  educated  at  Glasgow  and 
at  Balliol  College,  Oxford,  and  was  called  to  the  Bar  at  the  Middle 
Temple  in  1820.     Mr.  Traill  was  for  many. years  Police  Magistrate 
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at  Greenwich,  and  previously  at  the  then  Union  Hall  Police-Court 
in  London.  He  retired  from  this  position  in  1868.  Mr.  Traill 
married,  in  1824,  Caroline,  youngest  daughter  of  the  late  William 
Whateley,  Esq.,  of  Handsworth,  Staffordshire,  and  has  left  issue. 

Vice-Chancellor  Sir  John  Wickens,  died  on  the  23rd  October, 
at  his  residence,  Chilgrove,  near  Chichester,  in  the  fifty-ninth  year 
of  his  age.  He  was  second  son  of  James  Stephen  Wickens,  Esq., 
Solicitor,  London,  by  Anne  Goodenough,  daughter  of  John  Hayter, 
Esq.,  of  Winterboume  Stoke,  Wilts,  the  sister  of  Sir  W.  G.  Hayter. 
He  was  born  in  1815,  and  was  educated  at  Eton,  and  P^lliol 
College,  Oxford.  At  Oxford  he  obtained,  among  other  distinctions, 
the  Newdigate  Prize  for  English  Verse,  and  took  his  Bachelor  s 
degree  in  1836,  as  a  "  double  first  class."  It  is  said  that  he  failed 
to  obtain  a  Balliol  Fellowship  because  his  facetious  propensities 
had  shown  themselves  in  practical  jokes  against  the  master  and 
tutors  of  his  College.  In  1840  he  was  called  to  the  Bar  at  Lin- 
coln's Inn.  His  reputation  as  an  equity  draftsman  was  very  great, 
and  he  had  an  accurate  acquaintance  with  Chancery  pleading.  In 
1868  he  succeeded  Lord  Justice  James  as  Vice-Chancellor  of  the 
Duchy  of  Lancaster.  Mr.  Wickens  at  the  same  time  acted  as  the 
Attorney-Generars  "Devil"  in  Equity.  In  April  1871  the  de- 
ceased Judge  succeeded  Sir  John  Stuart  as  Vice-Chancellor.  Sir 
John  Wickens,  on  the  Judicial  Bench,  showed,  in  his  short  career, 
that  he  possessed  the  very  highest  qualities  which  can  be  looked  for 
in  an  Equity  Judge.  "  Sir  John  Wickens,"  says  a  contemporary,"  was 
one  of  those  men  whose  elevation  did  not  place  a  distance  between 
himself  and  his  contemporaries  at  the  Bar.  He  was  always  easy  and 
unaflfected  in  his  manners,  both  in  and  out  of  Court,  and  even  since 
his  elevation  to  the  Bench  the  Vice-Chancellor  walking  away  from 
his  Court  with  his  cigar  in  his  lips  was  not  an  unfamiliar  figure  in 
the  precincts  of  Lincoln's  Inn."  The  late  Vice-Chancellor  Wickens 
married,  in  1845,  Harriet  Frances,  daughter  of  William  Davey, 
Esq.,  of  Cowley  House,  Gloucestershire,  by  whom  he  leaves  a 
family. 

John  Barron,  Esq.,  C.A.,  late  Depute-Clerk  of  Teinds,  died  at 
45  Queen  Street,  Edinburgh,  November  1st. 

John  Burnet,  Esq.,  Writer  in  Glasgow,  formerly  Procurator- 
Fiscal  for  the  City  of  Glasgow,  and  late  Secretary  to  the  Glasgow 
Waterworks  Commissioners,  died  at  Mileburn,  Gourock,  Novem- 
ber 10th. 

Hector  Mason,  Esq.,  late  Assistant  Clerk  of  Session,  died  at 
21  Millerfield  Place,  November  13th. 

James  Cossar,  Esq.,  S.S.C,  died  at  Edinburgh,  Novembef 
16th. 
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SHERIFF  COURT  OF  ABERDEENSHIRE. 
Sheriff  Cohrie  Thomson. 

CULLEN  V.  G.  AND  W.  DAVIDSON. — NoV,  1873. 

Factory  and  Workshops  Act — Employment  of  Children, — Messrs  George  and 
William  Davidson,  rope  and  twine  manufacturers,  St.  Clement  Street,  Aberdeen, 
were  charged  with  unlawfully  employing  nine  children  under  the  age  of  13,  (1) 
without  having  registered  their  names  and  the  date  of  the  first  day  of  their  em- 
ployment, as  required  by  section  9  of  the  **  Factory  Regulation  Act,  1844 ;"  (2) 
without  having  obtained  the  surgical  certificates  required  by  sec.  11  of  tne 
"  Factory  Act,  1833,"  and  sec.  29  of  the  Act  of  1844 ;  (3)  without  havinff 
obtained  a  certificate  from  a  schoolmaster  that  such  children  had  attended 
school  during  the  foregone  week,  an  required  by  sees.  38  and  39  of  the  Act  of 
1844  ;  and  (4)  with  unlawfully  employing  the  said  children  for  more  than  seven 
hours  in  contravention  of  sec.  30  of  the  said  recited  Act. 

Mr.  W.  L.  Reid  appeared  for  the  respondents,  and  stated  that  the  premises 
occupied  by  them  were  within  the  description  of  those  exempted  by  the  "  Rope- 
works  Exemption  Act,  1846,"  and  hence  pleaded  that  the  respts.  were  not  liaole 
to  the  penalties  under  the  Acts  libellea  on.  The  fact  averred  by  the  respts. 
was  admitted  by  Mr.  Cullen,  and  some  discussion  took  place  on  the  argument 
based  upon  it. 

The  SheriJBF,  after  considering  the  point,  said — I  confess  that  I  should  be  very 
glad  to  have  had  more  time  to  consider  the  plea  which  has  been  stated,  becau.se 
it  seems  to  me  to  raise  a  very  nice  question  as  to  the  construction  of  an  Act  of 
Parliament.  But  one  is  doomed  in  cases  of  this  sort  to  decide  these  things  as 
much  as  possible  at  the  time,  and  the  opinion  at  which  I  have  arrived  is  that 
the  Factory  Acts  do  not  extend  to  ropeworks  in  which  no  steam  or  water  power 
is  used  ;  and  my  reason  for  taking  this  view  is  simply  this.  The  contraventions 
charged  are  contiuventions  of  an  Act  passed  in  1844.  In  1846  another  Act  was 
passed  exempting  ropeworks  from  the  operation  of  the  Act  in  1844.  In  1867  an 
Act  was  passed  called  "  Ah  Act  for  the  Extension  of  the  Factory  Acts,"  which 
declared  that  in  reading  the  Act  of  1844  the  word  **  factory  "  was  to  have  certain 
meanings  attached  to  it,  and  one  of  these  meanings  was  that  it  was  to  include 
"  any  premises  in,  on,  or  within  the  precincts  of  which  fifty  or  more  persons  are 
employed  in  any  manufacturing  process,"  The  Act  of  1844  was  to  stand  as  it 
was,  only  that  gtoss  was  put  upon  the  word  "  factory  "  as  often  as  it  occurred  in 
it.  The  Act  of  1844,  except  in  that  respect  and  in  some  other  matters  which  do 
not  affect  this  question,  stood  to  all  intents  and  purposes  as  it  was,  and  so  did 
the  Act  of  1846.  You  read  the  word, "  factory  "  as  often  as  it  occurs  in  the  Act 
of  1844  as  extended  and  interpreted  by  the  Act  of  1867,  but  I  see  nothing  in 
the  Act  of  1867  that  in  any  way  affects  the  exemption  introduced  by  the  Act  of 
1846.  It  is  a  well  known  canon  of  construction  that  one  is  not  to  assume  that 
an  Act  of  Parliament  has  been  repealed.  It  has  been  admitted  on  all  sides  that 
this  Act  of  1846  is  not  repealed  per  expressum,  and  I  see  nothing  to  cause  me  to 
hold  that  it  has  been  repealed  virtually  or  by  implication.  I  am  fortified  in 
that  view  by  the  circumstance  that  one  of  the  most  careful  workmen  i,n  the 
manufacture  of  law  books — Mr.  Eraser,  Sheriff  of  Renfrewshire — in  his  latest 
edition  deals  with  this  Exemption  Act  of  1846  as  being  still  in  force.  There- 
fore, it*  being  admitted  that  the  facts  are  as  stated  by  Mr.  Reid,  I  must  dismiss 
the  complaint. 
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The  S.-S.  remarked  that  he  hoped  the  case  would  he  taken  further,  because 
this  was  an  important  question,  and  of  wide  application.  He,  however,  had  to 
dispose  of  it  according  to  his  own  Gghts. 


THAIN  V,  KING.— 24^  Oct.  1873. 

Slander — Words  not  Actionable. — James  Thain,  ironmonger,  residing  in  Queen 
Street,  Aberdeen,  brought  an  action  against  Mortimer  James  King,  medical 
student,  residing  in  the  Northern  Hotel,  Aberdeen,  for  £200  of  damages  in  con- 
sequence of  the  defender  having  on  a  certain  occasion  libelled,  in  Union  Street 
of  Aberdeen,  *'  slandered  the  pursuer  by  stating  falsely,  injuriously,  and  calum- 
nioubly  that  the  pursuer  was  '  a  Scotch  bugger,'  '^  and  used  other  opprobrious 
epithets  towards  him  ;  and  having  also  assaulted  and  knocked  him  down. 
l5efr.  at  first,  without  admitting  liability,  tendered  £b  in  full  of  damages,  with 
expenses.  The  record  was  thereafter  closed,  when  defr.  pleaded  that  the  words 
libelled  were  not  actionable,  and  in  addition,  denied  the  libel,  explaining  that 
in  the  course  of  a  street  brawl  between  defr.  and  pursuer,  and  their  respective 
companions,  the  pursuer  seized  defr.  by  the  collar  of  his  coat,  whereupon,  in 
order  to  liberate  himself,  defr.  struck  out  at  pursuer  with  his  fist  and  hit  him  a 
blow,  which  however  was  not  a  severe  one. 

The  S.-S.  pronounced  the  following  interlocutor  : — 

"  Aberdeen,  2Ath  October  1873. — Having  considered  the  cause.  Finds  that  no 
relevant  ground  for  concluding  for  damages  in  respect  of  slander  has  been  set 
forth  in  the  summons  :  Therefore  sustains  the  first  plea  stated  for  the  defender : 
And  with  reference  to  that  part  of  the  summons  which  is  founded  upon  alleged 
personal  injuries,  allows  botn  parties  a  proof,  and  the  pursuer  a  cotmmct  proba- 
tion, &c.  John  Comrie  Thomson. 

"  Note. — The  S.-S.  is  of  opinion  that  the  words  founded  upon  by  the  pursuer 
as  slanderous  are  not  actionable.  They  are  disgusting  in  the  highest  dtrgree, 
l)ut  they  seem  to  the  S.-S.  to  fall  under  the  category  of  '  vulgar  abuse,'  and  to 
have  no  distinct  meaning  of  a  slanderous  sort.  J.  C.  T." 

The  case  was  not  appealed. 

Act. — C.  Duncan. Alt. — G.  D.  Rutherford. 
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Administration  of  Estate,  158 
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872,648 

Aliens,  497 

Aliment,  105,  218,  427,  550 

Animal,  Vicious,  496 

Annuity,  218 

Appeal,  615 

Apportionment,  271 

Arbitration,  828,  372 

Arrestment  of  wages,  612 

Articled  aerk,  270 

Attorney,  270 

Auction,  545 

Bailment.  108,  867 

Bank.    See  Cheque. 

Bankruptcy.  267 

Barratry,  92 

Bastard,  105 

Bigamy,  869 

Bin  of  Exchange,  156,  214,  278,  496,  542 

Bill  of  Lading,  105,  212,  867,  497,  545,  604 

Blockade,  866 

Board  of  Health,  215 

Bond,  212,  494 

Bottomry,  870 

Breach  of  Promise,  497,  445 

Breach  of  Promise  to  marry  on  a  contin- 
gency, 270 

Braad,  adulteration  of,  156 

Bridge  ToU,  268 

Broker,  156,  211,  602 

Broker  liable  where  principal  not  disclosed 
by  sale  note,  216 

Builder  and  Architect,  157         * 

Building  Contract,  217 

Buildiiu;  Society,  159,  210,  604 

Canal,  ^9 

Gmier,  104, 105,  272.  467,  496,  602 

Carriers  by  Railway,  169,  218 

Carriers,  Insurance  against  Losses  as,  154 

Charter-party.  2li  867,  870,  874,  548,  604 

Cheque,  272,  496,  601 

China  clay,  269 

Churoh,  218,  880,  494,  495 

CoUision,  108,  m 

Commissary,  609 

Company,  154,  210,  266,  271,  328,  544,  548 

Compensation,  216,  268 

Conmtion  precedent,  215 

Conflict  of  Laws,  604 

Confirmation  and  Probate  Act  (1858)  . 

Contamous  Diseases  (Animals)  Act  1869, 873 

Contraband  of  war,  601 

Contract,  167,  266,  648,  601 

Contract  by  letter,  372 

Contributory,  169,  268 


Contributory  negligence  of  third  party,  215, 

218,866 
Copyright,  545 
Corporation,  154 
Costs,  366 

Covenant  against  trade,  606 
Damage,  215,  866,  432.  601,  602 
Damage,  consequential,  603 
Debts  Becovery  Act,  162 
Decree  in  absence,  162 
Demurrage,  224 
Deposit,  212 
Divorce,  546 
Dog,  372 
Domicil,  158 
Domicile,  391,  546 
Donation,  443 
Easement,  494 
Ecclesiastical  Law,  218    • 
Education  Act  1872,  829,  881,  382, 385,  389, 

435,  437,  602 
Evidence,  55,  869,  371 
Expenses,  275,  430,  482,  615 
Express  Company,  272 
Factory  Acts,  663 
Filiation  and  Aliment,  166 
Fire  Insorance.    See  Insurance  (Fire) 
Fire  from  locomotive,  damage  by,  261 
Fixtures,  869 
Foreign,  212 
Foreign  Company,  366 
Foreign  Corporation,  270 
Foreign  Enlistment  Act,  604 
Foreign  Judgment,  370 
Foreign  Law,  214 
Fraud  discovered   after   action   brought, 

266 
Freight,  215,  875,  549 
Freight,  assignment  of,  327 
Freight,  hypothecation  of,  370 
Freight  jTTo  rata,  215 
Friendly  Society,  868,  441 
General  average,  268,  374 
Goodwill,  327 
Guarantee,  371 
Gunpowder  Act,  156.  542 
Husband  and  Wife,  273,  427 
Indorsation,  278 
Innkeeper,  108,  546 
Insurance  against  fire,  157 
Insurance  Company.  601 
Insurance,  Fire,  103,  643 
Insurance,  Foreign,  213 
Insurance,  Life,  104 
Insurance,  Marine,  92, 104,  105,  154,  155, 

216,  328,  374,  375,  642,  601,  606 
Interdict,  wrongous,  886 
Jettison,  105 
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Judgment  against  one  of  several  wrong- 
doers, 3/  5 
Jurisdiction,  273,  870,  373,  376,  427,  607, 

609 
Landlord  and  Tenant,  51 
Lands  Clauses  Consolidation  Act,  216,  872, 

606 
Law  Agents  Act  1873,  558 
Leafie,  51,  167 
Leases,  Competition  of,  110 
Legacy,  269 
Legacy  Duty,  212,  218 
Libel,  158,  366 
Lien,  546 

Lien  for  wages,  shipmasters,  871 
Life  Insunfhce.    See  Insurance  (Life) 
Lightning  Conductors,  duty  to  erect,  542 
Machinery,  Unfenced,  366 
Malice,  556 

Marine  Insurance.    See  Immrance  (Marine) 
Marriage,  214 
Marriage  Settlement,  267 
Master  and  Servant,  366,  367,  383,  496,  500 
Master  and  Servant  Act,  222 
Merchant  Shipping  Act,  51 
Minerals,  167,  269 
Mines,  269 

Misrepresentation,  328 
Misrepresentation  in  prospectus,  328 
Mortis  causa  et  inter  vivos  Donation,  443 
Negligence,  156, 157,  212,  218, 218,  272, 336, 

^7,  368,  372,  374,  496,  547,  603 
Notice  of  Appearance,  163 
Notice  to  treat,  271 
Nuisance,  869 
Nuisance  Removal  Act,  53 
Offer  and  Acceptance  by  Letter,  543 
Obscene  Book,  827 
Parent  and  Child,  544 
Partnership,  103,  327,  872,  605 
Passenger,  Contract  l]«tween  Railroad  Com- 
pany and,  153 

Patent,  271,  432 

Patentee,  bil 

Pilotage  Compulsory,  108 

Policy,  Assignment  of,  216 

Policy,  Open,  156 

Poor,  218,  380 

Poor  Rate,  870,  373 

Possessory  Judgment,  110 

Prescription,  550 

Prescription,  Triennial,  500 

Principal  and  Agent.    See  Agent  and  Prin- 
cipal 

Principal  and  Surety,  267,  269,   376,  494, 
603 

Privilege,  656 

Procuratow  Act  1865,  558 

Promissory  Note,  376 

Proof,  276 

Public  Health  (Scotland)  Act.  107 

Public   Trustees   or   Commissioners,   Lia- 
bility of,  547 

RaUway,  104,  105,  214,  261,  271,  868,  370, 
371,  876,  496,  497,  644,  605, 606 
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Re-Assurance,  606 

Reconvention  applicable  to  Sheriff  Courts, 
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Refreshment    Rooms,    Covenant    to    Stop 

Passenger  I'rains  at,  544 
Rejection  of  Goods,  601 
Relief,  218 

Reparation,  108,  213,  386,  496 
Reponing  Note,  162,  220 
Res  judicata,  166 

Restraint  of  Trade,  Covenant  in,  268 
Risk,  543 
Road,  380 
Rope  works,  663 
Sale,  156,  215,  543,  649,  601 
Sale,  Expenses  of  Judicial,  549 
Sale  of  Cai^go  "  expected  to  airive,"  211 
Sale  of  Shares,  269 
Salmon  Fisheries  Act  1868,  615 
Sanitary  Act  1866,  53 
Scienter,  372 
Sequestration,  277 
Servant,  Domestic,  222 
Set-off,  267 
Sheriff,  273,  376,  427 
Sheriff  Court  Appeals,  329 
Sheriff  Court  Act,  163 
Sheriff  Process,  220 
Ship  and  Shipping,  268 
Shipping,  108,  224,  327,  867,  370,  371 
Slander,  556,  664 
Smoke,  369 

Specific  Performance,  605 
Stamp,  365 

Stamping  Mandates,  223 
Statute,  214,  370 
Sterility,  167 

Stock  Exchai^e,  Custom  of,  604 
Stoppage  in  Transitu,  266 
Succession  Duty,  643 
Superfluous  Land  Unsold,  216,  217 
Surety.     See  Principal  and  Surety 
Taxation,  States,  Power  of,  494 
Tenant  for  Life,  269 
Through  Freight  Contracts,  104 
Title  to  Sue,  441 

Toll  Duty,  Liability  of  Hearses  to,  161 
Trade-Mark,  154,  158,  872,  647,  605 
Trade  Secret,  430 
Trade,  Usage  of,  211 
Trespass,  603 
Trust,  167,  211 
Trustees,  494 
Undue  Influence,  644,  546 
Valuation  Act,  276 
Velocipede,  380 
Vendor  and  Purchaser,  545 
Voluntary  settlement,  644 
Voluntarj'  association,  494 
Warehouseman,  212 
Warranty,  103,  156 
Will,  218,  328,  368,  546,  547 
Winding-un,  828,  601 
Work  and  Labour,  215 
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Gowans  v.  Christie,  167 
Hopev.  Mackintosh,  389 
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M'Gilvray  and  others,  385 

M'Intosh  V.  Collie.  162 

M'Leish,  Petitioner,  437 
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